CHAPTER TWO

THE ATTRIBUTES OF RIGHTS AND PRINCIPLE OF GENDER EQUALITY

IN FEMINIST JURISPRUDENCE
2.1 Introduction E
The right understanding on what are the attributes of rights uphold by the“individual

person and the state leads to positive effects on the developmen oclety Q
provisions of law at national and international levels. Since t | cove the
legal harmonisation process between women’s rights law: IC nd |nterna ‘
jurisprudences, understanding the attributes of rlghts f both ]

help in the development of law on women indivi o lle vxjer

negative implications would happen if d|ffer fferent i |vﬂjual
different community including different Wome ders utes o ts
uphold by individual or the State e |aII henever they are asEd @erent

culture, religion, law and custom. .'

In order to understand h | ion in sp'e o\nergence DAW, it is
imperative to examine the h ckgr devel gﬂﬁ of international
human rights law that is discus$ion i h rnalisation of human
rights law includin, en’s rights ent the basis of women’s
revolution. More men’s a&n’J ada §not limited to the private
sphere but ver the public sphere. Th@%ﬁdre this chapter identifies the

substanci S|on of CEDAW on gender quality and non- discrimination.



It includes the investigation on the object and procedural matters of CEDAW for

constructing harmonisation with the provisions of IFLA.

It is contended that the primary objective of human rights in Islamic and
international jurisprudences is to protect human dignity and justice (Ali, 200
Baderin, 2001). Hence, exploring the common attributes of rights in
jurisprudences is crucial for the process of legal harmonisation. To acquire a view
women’s needs and be the best instrument that represents the voices of wo 0

seeks their own rights, namely at international level via CEDAW, the inist’s’

critiques on the attributes of rights are analysed in this chapter. Whereaqe attributes

of rights in Islamic jurisprudence is indirectly compared in s Wr a common
ing h;n

attributes of rights uphold by IFLA and CEDAW for con onisation.

This chapter also examines and compare the r% and contex\éqﬁfgli

t
and its relationship with justice and rights. More im Y, thisﬁhapter i qstigatﬁc
the concept of gender equality uphold by& includin eani%%
discrimination through its provisions. The of th i the

f!ereﬁbamong

provisions of CEDAW, reports, cas commodates th d‘l‘
human being. This is seen as imp%) that th @ﬁ}!of ‘rights’
can be a product of ‘justice’ t&rtie , irre; ! i ex, ge% eligion, culture
N
and the law of the country, ! (_}
(0 ‘Y2 O

L,

ding ©n feminist and feminist juris| ce, it is argued that femionist is any

le experience which is contrary, Wi e dominant male perception of reality

(Patricia A. Gaint, ys Women LJ.). However, feminist jurisprudence means a method and as the

critiques O My in epistemological, psychological, social as well as legal terms. It relies on
i hickris complex and social culturally determined (Ann C, Scalest, Yale LJ).
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Although IFLA and CEDAW are based on distinct religious and cultural
foundation, there is a need to analyse whether both jurisprudences share similar
universal principles and attributes of rights which is applicable for all human beings.
In discovering these similarities, this study can continue with in-depth discussions in
the following chapters to seek the compatibility in the meaning of gender equali
applied by IFLA and CEDAW. It has been argued that Islamic and internatio

on human rights are not totally different and can still be meaningfully discussed,

provided that the concept of international human rights can be

established from within the themes of Islamic law rather than ex@ as a\

concept alien to Islamic law (Baderin, 2001:73).

2.2 The Historical Background and Evolution of Ir@ Human )

Law

Historically, the internationalisation of human rights is gs a process whi beganc
with the Western Enlightenment and emerged & extent in peliti

the 18" and 19™ centuries in Great BritaiTy between G

American colonies and in France (%) ; Hunt, 1996).

rights notions today have a direct lineage ffom t boc\ of I‘:E%(dence, the
United States Constitution a@araﬂor‘ ights @n and Citizen
(Sassen, 1996:90). Samue Wingt (r:d) “the @nce of the West is

the Magna Chart” and basedion the

which have been app in th}y ar 1789. ur@n further stated that the

foundation of UBH sed on Western Erﬁghten ent and it was made to address
N

the rights r and inferior human bmci& His claim was based on the

foundatio XHR which covers the rights of the King and the civilians, which is

S
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based on secular-liberal theoretical underpinnings, which rejects the notions of

religious authority (Nasharudin Mat Isa, 2016).

The UDHR’s policies, concerning human rights have always been in support
towards liberal individualist tendencies, as purpoted in American and Fren
Constitutions that are largely based on the worldviews of Marxism: “...the so calle

rights of man as distinct from the rights of citizens are simply the rights of a mem

of a civil society. That is, of the egoistic man, of man separated from other

from the community”. With that, the emergence of the UDHR can be traced, to lean

towards only the Western philosophy, and its definition on the elemenW\erh%
re from di

is arguably not universal because in reality people around the de %{ent
religions, cultures and civilisations. If that is so, it c%\%ﬁnate oth f
In ofl

different beliefs, cultures and foundations of civilisation. Wi uNt\vleY
to discrimination if the interpretation of rights in %uns of

es not

& C

acknowledge the differences of human beings in nurture. 4 6
According to Tun Abdul Hamid Td, the} form ief Jy@e of
Malaysia, UDHR is the first stateme as'made after World War H\b’human

. . . d I
rights’. Representative from many, countri w Il c the view

that the cause of the war was &p&ole hy the denial of dem@: principles of
dignity, equality and mut w:t 0 be acco ,II hur@_ry\)eings, and by the
i ¢
1 r %

propogation, in their plac gh ignorance and ;ﬁju@, of the doctrine of the

inequality of men %aja ?i Addrise, 98@5\5 been critiqued by Said
Rajaie Khorassani DHR is ‘secéar %erstanding of Judeo-Christian
tradition’. opment of human rightS\&Q is often described in terms of

“generatloE%arlesworth, 1995). The “first” generation of rights covers civil and




political rights, the “second” generation of rights means economic, social and cultural
rights, and the “third” generation ecompasses group or peoples’ rights. From the
women’s perspective, the development and definition related to human rights are built
on typically male life experience. It is also argued that the international human rights
law, which is said to have reached, at the very least, its third stage, however still has
few fundamental issues that are still unresolved, which is the aspect of univer.
cultural-relativism of international human rights laws and practices (Nasharuddin Mat

Isa, 2016).

UDHR was adopted by the General Assembly (GA) on 10 er 1%
without dissent. It proclaimed as “a common standard of achie t for all péUfles
and all nations”. This standard is the yardstick by whi o%

respect for, and compliance with, international human rights standar W&

is not a treaty. In order to reinforce the moral and %mpac i
()

Declaration, the UN adopted a number of treatie International

Civil and Political Rights (ICCPR) and Internmmv 0 omic,\' |

and Cultural Rights (ICESCR), Wt’ h boq adopted 196 I?te@ as

International Bill of Rights. P 5 7 4{/

NN
ms, MaLysia isja party @eral important
international humanitaria Mea ie aTo c' incl@he 1949 Geneva
Conventions and its subs%&dditi al Pro oIJth?J).% terms of UN human
rights treaties, Mal wly r?’fi thr; ofthe @a nternational human rights
law instrument % certain number oi’reservﬂb’ns (UN Documents-Malaysia
Report Zoéee conventions are CED ,\589 Convention on the Rights of




the Child (CRC), and most recently 2006 Convention on the Rights of Persons with

Disabilities (CRPD).

Due to the claimed that UDHR is un-Islamic, western-based (Arkoun, 1994),
therefore, UIDHR and CDHRI were established to furnish the exclusion of Musli
such as lack of cultural and religious contexts of Muslim societies (Mas’ud, 2006:3

Dacey & Kaproske, 2008:4) from the international human rights instrum

A

propounded in the West and to argue that there is indeed a human rights tral in

Islam. As Malaysia is also a member of OIC, it has adopted Unive Islamic

Human,

Is c reﬁ?ion

ciples in an

o

Declaration of Human Rights (UIDHR) in 1990 and Cairo Declaral

Rights in Islam (CDHRI). Both OIC Conferences are influenc

44
s

B

and culture. Its aim to serve Member States of OIC as guidi

7

rights issues (Nik Salida Suhaila, 2013:44; Rehman, 2010:367- 3 \

[ o)

Human rights treaties differ from other international treaties due t@’certain

[7
ence waSwidentified by
pinion’ on efvations the
Convention on the Prevention and Punis| t%f the Crinfe of GEnocidesTh gist of
| — vy,
the rule is human rights treaties are of thefinter SN\ta citizem, the State
. First, the State

ind it@mpatitﬂe with the

@?ng and hold that the

reservation goesag@%ect?d urpoge ofthe treaty”

distinctive characteristics. The most import

s

%> )

International Court of Justice in its A

9
g

7

G

itself. It is contended that the 1GJ effectiely established aytwo-tier,

party could object to a rest t not ne
¢

treaty. Alternatively, the uld go beyon inﬁ

%

*
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2.3 The Emergence of CEDAW: Its Object and Procedure

The exclusion of women in the UDHR was the impetus to the formation of CEDAW.
Since equality means fairness and justice, CEDAW acknowledges the differences
between women and men in imposing their rights for the similar achievement.
dramatic increase in the development of human rights discourses by feminist
worldwide can be seen in the 1993 Vienna Human Rights Conference and the 1
Beijing Women’s Conference. Activists and critical legal theorist sought to fer
the assumptions, discourse and goals of the international human rights ements
and by implication, the power structures of the states and internatiowsatioﬁ
(Hilsdon & Martha, 2000). Those involved in such struggles WW g n'ﬁng-
circulating, quintessentially modern ideas about dem c%s, equalit

0
justice. Such ideas have formed part of the constitution of their soci w
than those of modernity in the west. %
[
The first step towards CEDAW we% in

Assembly (GA) adopted resolution 1921 (

and Social Council to invite the C
prepare a draft declaration that would combine i "
standards articulating the equ&%men and wom

Its provisions are far-rea M)veri g z;ll C
political participation and public life fo education
marriage and fami %arijkeye Pauw 2 3).®ngoing work of CSW is

influenced by 4the inuing pressure (& WOMS, academic and research

organisati0\ , 1995). Evidently, C s aware that UDHR does not

N



comprehensively protect women’s rights in the declarations of human rights under its

term of equality.

This can be observed in one of the claims made by the feminists which
declared that statements of rights in UHDR are indeterminate and thus high
manipulative both at the technical and a more basic levels (Charlesworth, 1994). |
order to eliminate any kind of unjust treatments on women, ‘culture differences’

assumed an ever-increasing importance in debates about human rights, being ed

by a range of opponents of human rights claims (Bunch, 2013). Consequ on 7t

November 1967, UN General Assembly adopted the Declaration onvrinatic?h\
tio)

I prinﬂ)les

of gender equality between women and men. Then, thro wn 34/180

UN General Assembly adopted CEDAW which was enforced on'3™ September:

/

of Discrimination against Women which has united all of the irw

B

(Abdul Ghafur Hamid @ Khin Maung Sein, 2009; Mghd Radzi

CEDAW’s meaning of discrimination in

referring to “any disctinction, exclusion, restricti ade i ;
2 represents what has been aptly descri ay’ the “core of the Co V&b’
ns i

article enshrines the following bawg 5% parties U lementing
the Convention: & l 6

\ &)

(a) To embody the princi the gquality 1x‘!amcﬁ-%men in their national
ituti i i if'hot yet incorporated therein and

means} practical realization of

(b) To ado ate legislati ane' othefmeasures, including sanctions
where appropriate, prohibiting all discrimw against women;

(c) To.establish™egal protection of the righ&of women on an equal basis with

&to ensure through competent national tribunals and other public

N

o




institutions the effective protection of women against any act of
discrimination;

(d) To take all appropriate measures to eliminate discrimination against women by
any person, organization or enterprise;

In Article 3, CEDAW gives positive affirmation to the principle of equality by
requiring te State Parties to take, in all fields in particular in the political, soci
economic and cultural field, all appropriate measures uncluding legislation toé
the full development and advancement of women, for the purpose of guaranteein

them the exercise and enjoyment of human rights and fundamental freedoms on, a

basis of equality with men. Temporary special measures are mentioned un rticle

4 of CEDAW. Adoption by States Parties of special measures, iﬁding t@
measures contained in the present Convention, aimed at protetwity shz;mnot

be considered discriminatory as provided under Article 4 \

Article 5 (a) of CEDAW is considered as the sitive prom&\%ic

provides that “States Parties shall take all appropriate es: @ ¢
>y
and wuk.n

(a) To modify the social and cultural p%of c

®

with a view to achieving the elifination,of prejudices usto nd
all other practices which based on the idea of the inferiokity.or the
superiority of either of the s on steredtyped roles fi n and

women;

4 ’ &
Article 5 (b) provides that%propriateI m\a e also :g@yaken by the
State parties to ensure that &educati inclu a pro@ derstanding of

maternity as a social fungtion the Fecagnitionyof 1]19 <@§wﬂn responsibility of

women and men in upbginging and elopment Qf_)heir children, it being

understood that the'interesStief the cml en i prim@@ consideration in all cases.

CED vers three dimensions on O%“Situation of women. Broadest

attention to the legal status of women which include the rights of women to

S
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vote, to hold public office and to exercise public functions as provided for under
Article 7. Moreover, it also covers the issue of exploitation of women for prostitution
under Article 6. Article 10, 11 and 13 respectively affirm women’s rights to non-
discrimination in education, employment and economic and social activities. Article
14 of CEDAW covers the recognition of significant role and contribution of rur
women which warrant more attention in policy planning and Article 15 asserts

equality of women in civil and business matters. Lastly, the most relevant prawision of

CEDAW to this study is Article 16 which deals with the issue of marria y

ersial

N

provisions which CEDAW becomes one of the main UN human rightsttreaties Whli\

the highest number of reservations made by States parties wr‘cNaje Stat
189 State parties®, \

Article 17 of CEDAW also establishes the o% i
to inform its procedure. The major function of t
which must be submitted by the State parMe y four

legislative, judicial, and administrativ ezﬁw State has ta

period in implementing the provi : e major

relations. It is contended that Article 5(a) and Article 16 are among ntr

Committee is to review the re that musl

ed by :(e_,étate parties

consisting of the legislative, j and administrati

easur@& state has taken

during the time period %enti the provisi I'S rr@%«ed in the previous

Avrticles of the Conv% ul Ghafur, 2006 Art@e_}s, CEDAW). Once the

Committee has r% repofs, he ke recommendations and suggestions
n

8 United Nati %

https://treaties. /Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=IV-
8&chapter=4&lan 22" January 2018




which they must report to the General Assembly through the Economic and Social
Council (Article 21). The Secretary-General then submits these reports to the
Committee on the Status of Women to keep them abreast of the situations within each

of the ratifying States (Article 17). All of the procedural matters above are provided to
achieve the main object and purpose of CEDAW, which is to eliminate all kinds
discriminations against women to achieve de jure and de facto equality among

and men within the state authority.

2.4 Feminist Critiques on Rights: A Comparative View with Islam é

T N
Women have not been the passive recipients of miraculous changes®in laws }hd\
rN

human nature. Their movements have started in 1848 after Al olution. ike‘

many amazing stories, the history of the Women’s Rights efent began wi
small group of people questioning why human lives wer
They started to struggle and critiques that women are
life including in the formation of law. Their e

created equal; that they are endowed by the

that among these are life, liberty, and uitrof happingss”. ( 0’

4 ¢ &
It is argued that feminist w of intir MW are a:(ep} early stage

(Charlesworth, 1994). At the @eral levi
involves searching for tMS of the disci ?' It@%(s investigating the
e

structures and the SU% e intefnatichal legal 5)\5&11 to see how women are
incorporated intot. 1t offers a chﬁl e Fe imp@iberalism of the dominant

theories about theyinternational law by assertin%ﬁ@ international law has a gender

analys international law

and bias iw of men (Charlesworth, Chirm?{& Wright, 1991). In this research,

N



the feminist critiques on rights are classified into five categories which are on the
issues of collective rights versus individual rights, cultural rights versus universalism,
rights and duties versus rights only, private and public spheres versus public or private

sphere only, nature and nurture versus nature or nurture only.
In Islamic law, while human beings must submit to God’s commands, thi
does not mean that they have no inherent rights. The principle of legality 1
fundamental principle of Islamic law, whereby all actions are permitted exc 0se
clearly prohibited by Shari’ah. In other words, Shari’ah law offers liberti human
beings under a guided law which prohibits them from violating publ . Sin

Shari’ah law is aimed to protect the interest of human dignity aw, it doﬁnot

violate the principle objective of international human ri@ich is to protect

the individual interest of human beings. Y
2.4.1 Collective Rights versus Individual Rights : O

q 6
Feminist critiques on individual rights are tri@by tl nder e@\y
(Friedman, 1997:2) or the gendered n‘re of qernational uman htls I@Meshi,

2012:352) which excludes women meaninf me(érgued that
international human rights law i Ne Xm of wo nd has only
recently responded to wo &blem i 2:351&riedman (1997)
Norce thé int partiealar groups in society,

w&d. The dominant theory

/¥

®

p

t
spedific

—_

argued that ‘law respect:

and these interests

pertaining to int i aw wr&: rith the ‘structure by which the actors

within it caﬂ pSue heir vision of a goodc:f)ifyi's biased in favour of men

(Charles M%). It is also asserted that human rights law is a product of the

S
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dominant half of the humanity, namely men. Therefore most of its instruments are
framed in a language which reflects the interests, aspirations and values of those who

have drafted them (Shazia, 2012:137).

Lacey (2004:38) claimed that ‘individualism’ is the key criticism and furth

asserted that the danger of individualism becomes significant when the subject o

human rights covers only an individual and not the community. The dominatiol
men as the actors within international law, as per Marx’s argument original om
the 1789 French declaration which merely propagated the rights of an isélated and
selfish individual. He said that “the human rights of freedom is notybased on thes,
community of man with man, it is based on the separation of m om jgian. It'ﬁthe
rights of separation, the rights of an individual complet (%to himself™~TLhe
feminist critics of the individual nature of human righ mm % i

S Y
part of the disintegration which aims at subordinati ate land pAr i anc
L4

-3/

individualistic and private morality or to the pri conomic

assumed that individual rights of men who acteNin t ts Iaw\ d

Withqheirprivat inter 1A %

In addition to that, feminists criticized th e majb an rights

treaties do not use feminine w herebylreinfor g the @ exclusionary

trend of law (Qureshi, 201 Mce, 2011:317): re’N B r@s} n.d) also observed

the silence of the word sex'or gender in/definin eﬁbst(n-t}iv content of individual

take over the state power in order to r

rights in the pragtic uma} ghts#Co mi@n considering individual
complaints un tl st Protocol th!lnt% ional Covenant on Civil and
Political Ri PR), or the fact that it co@aﬁect the choice of methods that

N
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must be adopted by states to ensure that all individuals within their jurisdiction enjoy

those rights equally.

Further, feminists argue that individualistic language that is in favour of men

will subordinate women’s position to men in the application of that law. A state t

comprises human beings including women and men in a national context is a direc

expression of human’s interest (MacKinnon, 1989). Thus, women’s responsibi

towards the state if intentionally or unintentionally excluded from the meani the
law will probably discriminate against them.

Y' N
Feminist critiques cover on State and Non-State ok% They h}be\

developed a more complex view of the state because of obli% example, the‘
state is considered as a social process rather than as a tegory or se
institutions (Franzway, Court & Connell, 1989). F%is analyms,\twg

inter€sts, but_has'its own®

‘< S

worth, 19@/

Similarly, the criticism by Martti KoskenTQSQ) that thegint nation%\vgal

notion of statehood operates to permane rivilege particular ice! an@silence
s 3

others is not just an empty conviction. The criti 'w tended éﬁiﬁhlight the

importance of ideal collective mgh which the state has bé(} iven the power

to make sure that private i tharti ular p

stressed that the state is not an expression of a single

complex set of power relations and issues that ifglu nder (C

spavoided so that the collective
#

interest of the communit; reserved. : (_}

Feminists% itiques&f o,ous @ave stressed that equality

refers to botg subSntive and formal equality. Wét:fgnegard to the exclusion of women

in the in ional human rights law, Finemh2004) stressed that non-autonomy

S
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(non-absolute choice) or dependency is similar with equality as it is one of the
elements of social justice under which gender justice can be achieved. As Fineman
proposed, ‘the goal of autonomy must be supported through an understanding of
collective responsibilities for basic needs’ (Fineman, 2004). However, Nik Salida
Suhaila (2013:67) argued that Fineman has to agree that autonomy (but not absolu
autonomy) is also comparable with equality. She said that individuals are enti

what might be called moral autonomy, as Hoffman, David and John (2003:10412) said

that individuals can rarely achieve such goals by themselves, but need

form of government because cooperation between individuals is often ired.

Meanwhile, Fredman (2003:43) stated that in orderw all
regardless of their sex, race or age an equal set of alternati t%which toc

\
and thereby to pursue their own version of a good life’, eve e uv%
i x

autonomous rights according to their own interpretati happi
Krishnadas (2007:155) also contended that ‘a dentity which 18 based
basic needs and rights reflects a coIIectivem for Mn q@st
oppression and exploitation’, the result-of Wto grant the i ividu@n in
the community their own version of a"good/life. Therg) e mo%individual

autonomy is recognised and ¢ wlegallyl en ined, it ha onsider the

gulati re nshipsiﬂh other societal
ik Salida S a,&)13 If not, the absolute
individual choice co 0 1se equality ifithe ndivid&.l/choice deny the interest

of others. G& ’ \,‘Z%\

re made based on collecﬁug:?hterests, and individual rights are

Péx
normally private interests. Public interests are rights that belong to citizens,

>
[9]

arrangement of the state

institutions for the publi

.
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but are vested in, and represented by political entities, normally the State. Public
rights cannot be represented by private citizens. However, a private citizen can
represent himself in court based on his or her own interest and claim. Even though

public rights prevail over private right, there must be a private right for a citizen to

have a claim in order to protect himself from danger or injury. To have a private rig
of action, a citizen must be able to show that he or she has ‘sustaine
immediately in danger of sustaining some direct injury’ and not that he or she,‘suffers

in some indefinite way in common with people generally’.

principle of freedom for the individual without considering t

immoral acts and waste of life, property and dignity. n

considered as an individual right, and individualism takes priofity com

values (not true humanism) as stated by Moham 03), it se 3 arec
0

only concerned on the rights, and neglects the d ds the community, s heéﬁ(%

she is also part of the community. The spirMother Mrigh\éor

humanism is neglected whenever it c erns?%ividu rights or'e. @e, it
tal ele

contradicts the principle of social justice and its funday @nwamely the

spirit of brotherhood and sisterhkwman rigrts\ E(J

The need to balan Meen individu ri'/ate r@ and collective or

[ Q)
public rights has been re% by the Inter im’Co ncil® in its proposal for a
sists of about#heads wimte and government who have been

lobal¥issues. The members (who endqg; the proposed Declaration) included
d Callaghan of Cardiff (UK), Ji arter (United States), and other former

addressing long-ter
Schmidt (Ger!

heads of statg, fro| countries as Australia, Brazil, a Rica, Cyprus, Israel, Japan, Lebanon,
Singapore, M.and Zambia. The Council submitted the proposed Declaration to the UN Secretary
General for ion for its proclamation by the UN General Assembly as a “‘common standard for
all peo nations'. See Steiner, H., and Alston, P., International Human Rights in Context:
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"Universal Declaration of Human Responsibilities” submitted to the UN in 1997. It

states that:

“Without a proper balance, unrestricted freedom is as dangerous as imposed
social responsibility. Great social injustices have resulted from extreme
economic freedom and capitalist greed, while at the same time cru
oppression of people's basic liberties has been justified in the name
society's interests or communist ideals. Either extreme is undesirable. A
present, with the disappearance of the East-West conflict and the en
Cold War, humankind seems closer to the desired balance between free
and responsibility. We have struggled for freedom and rights. It is now time to
foster responsibility and human obligations.”

While individualism is an important aspect of international h rights, it is
not the whole of it (Baderin, 2001:67). Stressing individualism in interng nal hurm?\
rights context often tends to portray that human rights totally %’ he \nuala

e

at human ri

from society. This is not wholly true as Baderin (2007) co

promote and protect the rights of a human being fot_only as an |\'d(a
sometimes as a member of a group against the excess

not actually set the individual aside from, nor%ﬁ' totally
only guarantees that his/her rights are not T upon throu
State power. Judge Weeramantry (1 also drawn

facts in the history of international human rights emonstratesthe need to
appreciate a more rounded a@arian '/iew of shuman @ rather than a
totally individualistic one. ed that: N

: 0 O
“On the eve of the ssion of the Ge raI&ss bly, in November 1950, a

the representatives of
ghts Committee study in
depth the Qrol tions to self-determination.

The Saudi n delegate ‘drew attentiai'"to the fact, which Western
proponentsyof human rights chose simpl;c%dgnore, that in the absence of an
arti ining the right to self- detgl ination, colonial and mandatory

Law Politi %2"&1 Ed. 2000) p. 351. See the Inter Action Council Website at: http: //www.
asiawi i DHR/EngDeci I. htm [15/2/2001].
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powers would be merely encouraged to postpone indefinitely the establishment
of equal rights among all nations.”

The learned judge thus concluded that:

“With the accumulated wisdom of the many years that have passed since then,
we see how important this view has been to the future development of hum
rights. The ability to pinpoint this feature at that early stage and to ha
stressed its importance was no doubt attributable in the delegates mentione
to the more rounded view of human rights in their totality, which h
inculcated in them by the perspectives of Islamic jurisprudence.
eventually the right to self-determination came to be includedin both
Covenants (on Civil and Political Rights and Economic, Social and
Rights) and became axiomatic, the countries of the Third Wor taken
human rights far beyond their traditional Western formulati
contribution of the Islamic nations to this result was consi
indeed the reverse of the truth for Western jurists to suggest th
doctrine of human rights in Islamic jurisprudence. In fact the Isl
took the doctrine of human rights well beyond their W formulation by

reason of the more rounded and community-oriented alg%mla ic |
Viewed from these perspectives, it is argued th tmce hwz
maintains between the individual and the State do constitute apsi cilable .

deviation from international human rights princi

writers on the subject. Thus, it seems tha th

jurisprudences systems recognise indimidual ‘aitonomy or privateirig tsq% as it
does not violate similar rights of others as individuals o’ a rmm%

of society or collective good ove M/ate riglts aNNhe community is required
Ao

to respect the personal auto divid d ide e u&afpportunity to all
(Mohammad, 2003:324). , whenever t |?t! of l{)ciety are complied
by respecting the p «@‘ | autonomy of individuals b godsidering the differences
between them i% cuIturJ J S bio@l and physical natures,
discriminations against them will be eliminated. d}/Y’

\
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2.4.2 Cultural Rights versus Universal Rights

In response to human right law’s self-proclaimed Universality and Neutrality, two
major critiques have been developed which deny the truth of this assumption, namely

feminist and cultural relativist (Qureshi, 2012:1), who have been actively involved j

the criticisms on the notion of culture and universalism. The former was calle

Universalism and the latter was called Cultural Relativism or Cultural Imperiali

philosophical concepts of the Occidental tradition. T
cosmopolitan feminism rejects the Western-centric, false
undemocratic imposition of narrowly defined unde %f hu
2007).

Culture is a contested terrain in maTErtur 2008:25); i i
human beings live in diversities of. beli culturef Univ saligm®onents

} | Sl L

critique that the adoption of the tq Re tN ‘soft n& option’ for

an obvious bad conduct an e invariable alibi of ranny@eshi, 2012 &

Ignatief, 2006). It is argue Mhere is_.no bas Itigatior@onclude that other
¢

religion or culture is full"of tyranny and bad dL&. ilary Charlesworth (1994)

ob ma@causa it is historical and

confuses social :!at ith immutab attriijtes. I%'r'n an international perspective,

account for the historical Zocial differences between women

noted that essentialis universﬂis is

essentialis

of differe%&es (Elizabeth Grosz). Opposing to essentialism, it is argued that



‘women are constituted as women through the complex interaction between class,
culture, religion and other ideological institutions and frameworks. They are not

women solely on the basis of a particular economic system or policy’.

As have been debated before, the meaning of universalism must inclu
religion and cultural diversities between human beings (Salbiah Ahmad, 2005)
Therefore, women’s rights law must be vital to the sex, culture and experience o
societies everywhere as they are in fact different. Feminist theories are just
concerned about what happens to the female population in any given socie across

all societies; they are about the meaning of those experiences in thveo@
mel

(Scott, 2001; Maria & Elizabeth, 1999). Thus, they include n n‘?{om
¢
d

multiple groups of human society with different sex,@re, abilitie
Iture an

disabilities. In describing the issue of different race, ¢ eli i%?
h

pro

and Elizabeth (1999) used the ‘insider’ and ‘outsider’

o°

contended that the understanding of the model

and reciprocal dialogue that takes place betwmtsid s ingider’, b@re
outsiders and insiders with respect to each othq. This appr@ach is

to the differences between human beings asithey all hg e
within their own experiences won ancl cu .~This al%
misconception of right or wi (&g fro di nces e)q\' g between them
but must be within the m%\yf ea r;%n}&mﬁ)b

To reconci wems fe Itingffro ‘d@\e(l-c}es’, the most important
principle to ad %knowledginpand ;espect@the ‘differences’ experienced
by all wong\e& with Donelly’s (1984:409@)’ notion that different regions or

cultures %

avoid any

erent concepts of human rights based on their respective moral



philosophies, and they have different approaches towards human rights issues. It has
also been argued that substantive human rights standards vary among different
cultures; therefore, tolerance and respect for their self-determination is necessary
(Teson, n.d:896). Thus, it is said that as long as women are recognised as the partial
component of law and the dignity of women is included as part of the interpretation
human dignity in human rights law, then women are free from any infringe

law.

In the discussion of cultural and universal rights, an outsider may believe what

4

Huntington (1996) has claimed in his global map, namely that human r well

/

democracy, liberalism, and political secularism belong exclusw e

civilisation. He also asserted that the only way for peop rc%r civilisati 0

have full access to human rights is to adopt essentially ‘Western’, w

outsider, it may be argued that to implicitly convert sterh civili j asc
it may seem like the West has used its politica%forc gzher civi s&tions@
follow it. It seems that the freedom of individuakcien Mall%&o

fulfil the mission of the West. But, Fi ntdes;ms to defend that fhe@as a

global mission to fulfil, and other ions alsg ve gpb@’d’nlssion in

accordance to their choices West. Tlus,\tﬁal divﬁe( should be

acknowledged for the sake 0\;&& th of eulture sh&@be formed by the
State to ensure the public% 1? :' C—)
n

h:

Feminists %e is?e# cé agai \Nomen is truly universal,
prevalent in all %d has been e ensi\ély do&rﬁented. However, even though

N
the term is e rights and duties are s'pgcéi'-hc in each cultural context. Thus,

the strate% to"solve the problems are based on the foundation of different races,
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cultures, beliefs, classes and sexual orientations. Teson asserted that what is viewed as
moral and just in one society may be seen as a violation of human rights in another.
Clifford Geertz's work in Java revealed a belief that ‘to be human is to be Javanese’. It
is unjust to claim Western culture around Javanese. Even masculinity or femininity is
determined by the culture of the people. As it is argued that if there are truly hum
rights, then these have to be the rights of a particular people (Sullivan, 2000:

other words, the universality of human rights can only be acknowledged by all

communities if the rights of different people are acknowledged by the ion“of
human rights. Therefore, it is argued that the cultural value which+is,based“on the

moral value of the religion of the society is the emphasis today on ognisinﬁ\e\

compromise in the global arena of human rights in the process% isati
The issue of cultural rights and universal right imio IN@
law has been very intensely debated. It was con %Bader& C
people are generally confused with the meaning ality. o? humangtights’
‘universalism in’ human rights within the Mional V&zdis@e.
According to him, ‘universality of’ arWefers the iVirs@y or
sali

global acceptance of the human rights idea, while ‘um A0 Q/man rights

relates to the interpretation and an of th' hu\‘iqhts ide&appreciaﬁon

of the distinction between tw‘ ceptsd i rtant forid@ealistic approach
to the question of univers@ ern iorﬂ?}!hm b
ted and

Human divi wbe W}ie ac ék\brated in the human rights

discourse. Nasﬁu t Isa (2016:24) in ﬁs V@E noted that proponents of the

n rights have consistentl}g(é%ued and maintained that human

rights areé*al, and that aspects of culture, religion, gender or racial standards

universalit



cannot impede upon the primal being that constitutes the rights of human itself by
virtue of being human. On the other spectrum, cultural relativists argue that the rights
of human should also take into account the values of the community (the cultural

norms and the values of the individual itself).

Baderin (2001) further noted that the theory of universalism states that huma
rights are the same (or must be the same) everywhere, both in substance
application. It seems to be against human nature or human diversity. More it is
noted that this theory is mostly advocated by Western nations and schalars who

present universalism in human rights through a strict Western perspe aderi

2001:18). They reject any claim of cultural relativism anW roit Sian
ns

unacceptable theory advocated to rationalise human right&

Meanwhile, Sullivan (2000) discussed whether iversalism\\wmral

/3

B

relativism can be harmonised in multi-cultural global onmeénts. As_natrated b C
)

Sullivan (2000), strong cultural relativism i% solely the 'values
morals of society, while the universalityTan nafure ang, rights @the

potential of any extreme relativism., Tl ct of a culture

—
é
5t
«
o
=

individuals within it is both syste%d mpt i ing to t@f‘ninance of
t cu refute@:harge that all

e e'y ee@on of that genetic
‘h&ml(rﬁture’ is in fact, in great

distinctive social types in diff

behaviour is ultimately g M/ stating tha
¢

endowment which he claims is Synonymous wi

es. However,

part, culturally u and determined? (S IIiV@OOO:ZQ). Therefore, the

acknowledgement to various di enceg of r\ol% according to sex, religion and
culture is i 0 establish justice in socfoqc@s it is in accordance with human

nature. E
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Sullivan (2000) further argued that human nature, at the individual, group and
species levels, has a broad spectrum of possibilities which vary—partly due to specific
cultures—within seemingly fixed psychological limits. Despite that, according to the
contemporary argument derives from the natural rights tradition, a core of basic rights
that are common to all cultures, despite the diverging ideologies that exist in t
worlds is the biological basis of morality (Sullivan, 2000). The argument fi

tolerance of cultural relativism is based on the undeniable variability and di

human nature within different cultural settings. In addition, there is an
the scope of ‘universalism’ which claims that justice cannot be establishe

N
human beings around the world because in reality, they are different. ‘\

Therefore, in order to uphold justice for all in the&; he true meani
of universalism, ‘universal universalism’, it can be argued that 1ts just w
to acknowledge cultural rights in the meaning of %ights. ;3:hec

true meaning of ‘universalism’ in itself include , Whereby universalisth refz(%

to the notion that human rights are universal amm a umar{&lg

which consider human dignity and rights. Tthre, for international ?u@ts to
cu

become truly universal, it must ackno geithe eleme amiegzr}jence, and

Nbe mafle y to a&b{ures in the

inali an hollyéﬁi\/ersal—but their

interpretation and imple nNast be€on efzvit}{og'e/indigenous context
an

that no specific moral princip

declaration. It should be ti

to which they apply 00:49 (J

s\
Article :Me International C{venan on Civil and Political Rights

o
(ICCPR) at in electing memberS\Q the Human Rights Committee,

“consider?\ll be given to equitable geographical distribution of membership
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and to the representation of the different forms of civilization and of the principal
legal systems” of the State Parties (emphasis added). It is arguable that this recognises
the need for an inclusive and multi- civilisational approach in the interpretation of the
Covenant. The theory of cultural relativism is thus advocated mostly by non-western
nations and scholars who contend that human rights are not exclusively rooted
western culture, but are inherent in human nature and based on morality (

2001). Thus human rights cannot be interpreted without regard to thegcultural

about morality are encoded in and thus depend on cultural cont

Alston, 2000:366)

Even though it is claimed that human rights certai %
cultural vacuum, Bielefeldt (2000) provided a good a: Lmas d
Schwab’s argument which states that since humal %igina i
Western Europe and North America, they ar ly connected d‘ind%&
confined to the cultural and philosophical MS of, tba%“ tr@vn
(Bielefeldt, 2000). Moreover, it was thWtional uma grhts Wi %ded

~.

on Christian ethics and developed from Greek philosoph wellas Ro w in the
seventeenth and eighteen cent &Iish, Frerch\merican utions. The
importance of religion in m &ividu ciehce was &ﬂed by Santillana
(1926), as narrated by Cattel 9) by statin t P'Isla very question of law

is also a matter of co

The implem ion of international {uman wﬁts law within Islamic human

rights law s of religion and culturts%r? not problematic as it has been

claimed. E\ﬂents are actually closely related because normally, the social

S
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practice of the Muslim society is influenced by their religious beliefs and culture,
whereby Islam upholds the principles of justice, morality and responsibility. But
sometimes, cultural practices of the society might be different from the fundamental
principle of the religion. Cultural conflicts and differences emanating from this
conflict are in part related to the dilemmas of modernisation and human diversities.
transpires in the transformation and modernisation of the human rights law as

Fuller and lan Lesser have argued, whereby only a few in the Muslim world evade the

imperative of modernisation in principle, while many raise legitim

concerning its impacts and consequences (Mahmood Monshipouri, 1 t results in
N

‘a curious mixture of unity and diversity’ that greatly varies from country to couﬁ'hyg

(all religions have such a spread). This situation leads to th‘mgj in eaing‘
sli

between culture and the principles of religion. However, th culture whi

moulded within the fundamental precepts of Shari’a%e revelatlm%in

the Qur’an and Sunnah) should be considered as Islam re.
I

Moreover, Shari’ah law covers all asm lif civil, p@l,
economic and social rights of human in@ctions n Islamic If\w s the
family law, monetary transactions, securities and disp. argfoften wade up of
cultural norms which are merge Nhe formal Is\chw. All %ﬂ( of Shari’ah

&we of

which form the fundament rights bas the concept of

justice, human dignity and e lidarity are d"!d a formal Islamic law.

ancement of dignity of hg&xaﬁ being has always been
a principle of Islamicgpolitical andfe oRy, Isla@ essence, compatible with
international huﬁﬂ rights, as observed by Id%ﬂizlay (1995) as one of Islamic

response: Wnational human rights debathince Islamic law also has its own

Since the protection



moral value including religious observances, criminal law and transactions, there is a
need on the part of the Muslim world to acknowledge change by finding solutions to
implement international human rights law by adapting Shari’ah ruling in a positive

exploitation without violating its fundamental precepts (Abdul Ghafur Hamid @ Khin

Maung Sein, 2009).
In the context of human beings as living creatures, Adeeb Ageel (2006) arg

that people live in the framework of culture, not just because they are human beings,

but because they are living creatures. Human beings can undoubte alance

between the aspects of their biological and social life within the cow’spe@aﬁq
n beings

cultural models. It relates with their rights and duties amon W ing P\the

society. Mutual responsibility in the society is part of th@ocial natu d

its practice will be successful in most endeavours where a group“of people of di

t i tl is -

C
moulded through religious beliefs and this is eq ant in shaping dHidu%@
conscience. \ A
~

Since human conscience is idered” as one the jab o‘ut@‘lvidual

o . . fa? 54

liberties given to human beings, Kﬁtm ultu religious beh(J one of the

elements that define univers of an ri

meaning of universalism. | Wry of universalism states t@man rights are the

¢
same (or must be the_same) everywhere bothyin &Jbse;c?and application, the

adherence to internatio uman rights would di crin@others of different beliefs

skills and backgrounds can succeed. Therefore, it i ended th

Q

ts is not unive within the true

and cultures. Ithis nfair and umjust (o be\' plied by persons of different
foundation and religion. It has bbec;illso argued that the concept of

universali \take into consideration the basic human dignity, in accordance with

S
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the differences of religious beliefs and cultures which acknowledge religion as the

fundamental human conscience.

Religious faith has been held as the fundamental element that guides every

individual person to be a true human being in the modernisation process of eve

civilisation. In other words, the interpretation of universalism in human right

discourse must acknowledge the differences in human nature (religion and biologi
and nurture (social construct) of people as long as it is not against the rig all
human beings. Limiting the nature, character and potential of rights in ens justice

to each and every different human being could be the basis of criticis rights (Niks,

Salida Suhaila, 2013; Mohammad, 2003). V ‘1
The aim of UDHR is to advance the goal of increa ; i

gace and securit
the international regime (Nik Salida Suhaila, 2012:!%%1te|n, 1
UIDHR meanwhile focuses on the idea of freed and ingist
fundamental right given by God that no one& e away a fiiman ﬁ(gl
(Nik Salida Suhaila, 2012:158; MawduchT, ); this was gheld as t‘)@*the
primary precept of faith in the Islami€_religion:*Both jurisprudences ”av@mmon
goal of increasing peace and security on 'w table‘:@?}ﬁts’, which

means that certain concepts exiskand is'fecognised by a wide var@people. In the

analysis of universalism, s 0ssible modes
¢
n

these ‘core’ rights, incl g 'Waddington’s

investigation into the b ical basi morality: The@é, universalism in order to

maintain justic:m nowledge dii(erencesz'o'f sex, biology, religion and

N
culture of . Thus, placing ‘equal di‘gé&? and justice in accordance to the

culture or%&ﬁhe people’ is perceived as the right connotation of universalism in
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the preamble of UDHR. But this does not mean that all rights are based entirely
within culturally determined social rules, as there would be no acceptable definition of

human rights (Sullivan, 2000).

The common ground of universality between Islamic and internation

jurisprudences on ‘human right’ lies in the perception of human dignity based o

human being’s biological differences, collective rights and duties, with
implementation of social justice. In Islamic jurisprudence, Muslims ar eed
commanded several times to do justice, and it is the integral and basic ou of the

Islamic philosophy (Nik Salida Suhaila Nik Saleh, 2013:74). ile, thes,

/

measurement and guideline for establishment of the attributes OW ights ‘€over

the biological nature, physical appearance and psychologi wa human beings
as well as the cultural practices of the society. Whil h b w
differences in the scope and application of Islamic | %ernati Ihtsc
law, this does not make them irreconcilabl%n, : . ‘hno’m@
perspective, the concept of difference ap%y C i ustral%wy
Committee’s view of General recom ndaw 25, on Article 4,
CEDAW which stated that: % P 5 7 (fj/
NN

“under certain circums; h—identilal treatment of @ and men will

be required in order to'ad such di gh to guarantee

women treatment t Mﬂtlca to thal

Rath@ logical as well as
socially and cultural ructed differ twe&jvomen and men must
be taken into account”.

B

Therefore, throughhis“Statement I?d by CGED

that CEDAW 0 es the concept of éiffe@? in human beings to include
sexual and ifferences. The statement i&&@only acknowledges the difference

N
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between women and men but also highlights that non-identical treatment is required

in certain circumstances to achieve gender equality.

2.4.3 Rights and Duties versus Rights Only

Contemporary feminists feel that rights might not be the best ‘instrument’ to prote
women from discrimination (Nik Salida Suhaila, 2013:104). This is due to on

feminists’ claims that statements of rights are indeterminate and thus are highly

manipulative in both the technical sense and a more basic form (Charles

Generally, rights have been criticised by cultural feminists as t Str

N
impersonal, reflecting and endorsing a selfish and atomistic vision of an nam's\
N)

and an excessively conflicting view of social life (Fox-Gen

understanding rights as a positive instrument is importN ed that th

‘right’ is refined to the non-gendered product of lawfwhich considers \C'ou
interest (Nik Salida Suhaila, 2013:1086). O
[7
In the legal perspective, Smart (1992) @ thaty* i 1st’

Y. a:..\
male’. To support her position, Smaxt=(1995{187) later argued tlaw$ sexist

because they disadvantage women. Thereforg; in applyr s0n rights such as

human rights laws, ‘rights&%d diseflva\ewomen. son (1993)

o

w
o

ine cri f is du e fact that they

highlighted that the objecti\*
interact differently with en with mén. e}e" Sﬁag'(l989) was involved

in a rather different engagement slanted at the level of thegrising the ‘malevolence’ of

both legal metho% nstitution . Alt@feminists reject the notion
that ‘objective’ E

s are important in the legal m (Scales, 1993:53-54), it has

been conceded, that legality has certain qualities\o fairness in the system but they do

S



not necessarily depend on objectivity (Nik Salida Suhaila & Wan Abdul Fattah,
2013:104). Rather, Scales’ (1993) suggestion to discard the habit of equating most
noble aspirations with objectivity and neutrality is a rather important way of departing

from ‘male-mirror neutral law’. However, the quality of the legal system is not
compromised. Smart (1992: 31) has also rightly discovered that laws ‘can be put rig
such that all legal subjects are treated equally’. Finlay (1989) has examined h

are characterised by maleness from their claim to be authoritative, objegtive and
rational.

As Hohfeld (1946) stressed in his book, ‘Fundamental Legal
Applied to Judicial Reasoning’, a right is a fair claim that remainsHustified even

the rights holder is not actually making a verbal claim. K%Iy
e, are

Hohfeld’s emphasis that duties, whether active or passive, rrelat

(Nik Salida Suhaila, 2013:54). Because rights repr %omy ¢
@

responsibility, the concept of duties might ser ce the notion rfghts@

another perspective, liberty is part of the meahright e free@lo
do something ‘which is supported by @ther rlits, which i§ clai haf oégrsons

do not interfere with the exercise of that freedom’ (Hof f owe, 2003).

This meaning does not constitut Wclaimi'g 0

other person. The duty beare, &ibilit terfeEo:%GJbvith the exercise

of the freedom of others. %\ ¢ :' C—)
Bender (1992), e revie?'n the standard of required in tort laws for

the ‘reasonablefperson’y found that this is {noth\e}gé;(ample of male naming and

acceptance implicit male norm. &q& the laws have been crafted

‘patriarc:%\i way they frame issues, define problems and credit speech clearly

but also uty from the

"y,



excludes women, as highlighted by Busby (1993) and Chen (1997). Thus, women are
not considered as ‘legal persons’ in legislation and as having rights as subjects in law.
Who the laws recognise as being capable of having rights and duties is defined by the
concept of the legal person or legal subject (Cornell, 1992:123- 124). Therefore, it
seems that women are not recognised as having rights and obligations as subjects
laws in the perspective of the feminists. It must be maintained that the term

has a close relationship to obligation. In the context of human relationshipsand life

transaction, it is important to recognise that every individual has the obli n and

; \\
B ] ) t

Feminists are in the position to help develop the ‘carin

due to the ‘different voice’ of people (Cornell, 1992; . Baier argue

vulnerable future generations do not choose their dependence on‘ear iel\wat h

He defined care as ‘a felt concern for the good rs and for,

them’ (Baier,..). It is asserted that feminine juri , with its ethic f‘éare@

opposed to the ethic of rights), is one Nch i

circumstances take the force in a judieial deciSion. The duty of care 's rb. ays a

response unique to women. As Prof Bender noted that i@t d of thg'term ‘feminine’,

the proper term should be ‘h

ist’. TherTore,\emeaning ;E(-ﬁghts which

connotes duties is not only “neci y for to ao@ justice for all
members or groups or cl \opl thére ?Ligh@%ﬁ duties imposed on

them. This may be th of the women and alsojthe d men in accordance with

their suitable fun oles in& i ? Y’é
&
The hics of care is based on w of principles of morality that are

meant to yond a ‘domain of special relationships’. Relationships upon which

S



those principles would be based differ not only among cultures, but as the feminist
voice theory itself asserts, between genders (Walker & Wall, 1997). It has been
established that freedom of conscience is one of the fundamental elements of social

justice which is important to establish justice. As conscience is normally generated by
the moral value of individuals, the duty and obligation are also grounded on the beli
of individuals. In spite of having individual freedom, every individual als
responsibility toward others in the community.

Andrew Byrnes in a discussion of rights and duties noted that eneral
obligation ‘to respect’ and ‘to ensure’ as well as the obligation to preYrﬂned
punish violations by private individuals has been examined in tw of specific

rights under the general human rights treaties. For exarr\%ime ICCP S
igation

7

-

drafted, it was contemplated that the state has the ob t me to rT

from taking life under circumstances not consisten the)Cove : ha thec
Q

obligation to ensure enjoyment of that right incl to protect lifefagainst

uty’ ,'\ﬂh'le

context of public rights, but the dis inal against women n‘)t r ed to
actions on behalf of the governments% in the priﬁ sphere Between husband
and wife. Therefore, it can be ar Wthe Iegfl

to the relationship of hushand*and*Wwife sho
connotes rights and dutiesiin 0 ensurefenj T(!f right%lﬁat include a duty to
protect women in the isio .&J

In this wf rights and ties,’the@e'fof cosmopolitan feminism is
focused on iamh Reilly (2007) has d‘bs&rn)ed as a commitment to critically

reinterpre?ksal human rights in the context of democratically grounded,

S

action of private persons. He argued on the im nce

i tion of ri with regard

intérpreted as@bbligation which
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emancipatory political projects. Cosmopolitan feminism does not assume that women
are united by a common gender identity or common experience of patriarchal
oppression across regions and other boundaries. Therefore, the direction and content
of feminist practice is determined in cross-boundary dialogues within and across
women’s movements. Moral cosmopolitanism refers to accounts that retain
commitment to treating all human beings with equal concern within the globa

This is based on the idea of universality of human rights which underpins_human

freedom. Kant as mentioned by Niamh Reilly was the principal originator “of
cosmopolitanism in ‘Perpetual Peace’ which aimed to promote peac ations

N
and foster mutual respect among individuals by virtue of their comm humarmy\

namely by embracing some form of discourse ethics (Held, 20@% 1

Cosmopolitan rights entail a universal entitlement and t e\g&ei?

and open dialogue with others from different cultures and gontext b thec
L
human capacity to ‘present one self and be%thin and acr ﬁolitiz%
communities’ (Reilly, 2007; Held, 2002). Suchm value the id@at

all persons are equal moral, reasoming ai autonomaus bei s.lc@ntly,
al

everyone is entitled to be treated with concern and as eﬁls@n end, and

equally, everyone has a duty to t| Ners in th1 sa\'}. Donne%&édm) stressed
t&twee s ahd" duties i&’ating that rights

more critically on the rela\
involved a special set of social.institutions, fule: p?!ticeﬁdggjto its enforceability

tion of political oralitg&cvfhis era. Therefore, it is

which stands at the

proved that the feminists nowIJg ’ of carﬂ,\%ligation and consciousness

for others to affls women’s rights and also t(c&)!qmine women and men’s beliefs

about the Md how their actions may affect the rights of others. In other words,

N



rights are non-absolute and they correlate with duties within the theory of different

voice addressed by feminists.

Theoretically, a right-based theory places emphasis on some individual
interest and recognises the autonomy of persons. The duty-based theory on the oth
hand, exhibits concern for the promotion of something which is of interest to th

community as a whole (Mohammad, 2003:85). A common view in the discours

Al

rights in general and human rights in particular is that Islamic law is only a s of

duties that does not recognise the idea of rights. Hashim Kamali has de ed this

view as a ‘persistent misunderstanding of Islamic law’ on the su riQ
, thi

(Baderin, 2001:41). Although Islamic law emphasises the concw

In Islamic jurisprudence, rights and duties are fiot_independent !NE!%pts.

They are both developed from the Islamic legal no alled ‘flukm” (leg qrulin C
which is normally transported in the form sanetion, c%(jprohi%v
aimed at regulating human conducts. RiT duties are refore, @ums
du!y oebe party

which conversely confers a right ogothe rou mjunctim

Turning to the Qur: &s of i term k&d is also used to

means truth, certainty, justic ght. [Thefclassigal rr!d p&g@éssical jurists agree

that the legal source hari’ah consist of the tights Q&Gd (huquq Allah) or the

Y

not seem to defeat the concept of rights within the system

/
4@/&

through which the law functions. Th will often;place

S/

rights of men (h 1-£8Bad). The hadg’ is‘m":erstood in its literal sense,

Y—v

which implies to Beth rights and duties, dependir‘@%qlthe consequent preposition (e.g.

N

as mentioned in the primary sources of Islamic jurisprudence in the

Ez%

lahu, or ¢

4

{



same sentence. This means that Islamic jurisprudence implies the concept of rights
and duties in daily life, especially in legal jurisdictions connected to contracts or
agreements between human (Mohammad, 2003). In Islamic jurisprudence, all rights

and duties have deep foundations in moral obligations, as Hashim Kamali (1993)
argued that ethical volunteerism is a ‘pattern of relations between the Lawgiver a
the recipients of law’. Submission to the will of God and His Law, a
recognising duties as the primary foundation of the Islamic legal system does not
negate the recognition of rights and principle of justice within Islamic Ia%

Baderin (2010:46) contended that in line with the general prinWlslamh

/

law, rights are further subjected, as objects of law, to three conditions.” Firstly; the

right must be identifiable. It must not be ambiguous tox%hat it can e
e ltm

legally determined. Secondly, the right must be executable. be ac\%ﬁ?
ro

within the human capacity. No right may be deman at 1S not withi W

C
whom there is either the positive or negative o its fulfilment. ifﬂly,@

right must be lawful within the Shari‘ah princim not prohibi it. In Ij@of
the above principles, Breiner (1992) nomerted that the ar?icr\eqj.ﬁeory
reveals “a highly developed awareness of...rights and gl‘ ations, & cgg/bination of
which enables Islam to formula&%m WhicI] W\gsek to sz%cld the rights

of individuals to an extent t% com al thin(kjkfg/of many cultures

and civilisations”. % L4 ! C—)

ightsfalone v@t performing duties will
o{alisti

c?m a society. This is parallel to

B

probably incre ¢ of being ‘indivi

It indicate th&almingff
&)

Lacey’s (2\ that individualism is the ‘kog'@riticism in the critiques of rights.
i

Individua§

e negative sense that opposes to the sense of love and caring. This



behaviour is against the elements of brotherhood and humanity as conveyed by human
rights law. Mohammad (2003) is correct when he said that restricting justice to the
concept of rights alone is an over simplification and in fact prejudicial to justice. If the
concept of rights is defined without including duties, human beings would not develop
in accordance with the value of human dignity. Thus, achieving gender equali
within the context of rights alone is discriminatory because in reality, the enj
of life is best achieved whenever human beings complement each otherg If they
persistently claim rights without performing duties, it will result to an unciwvilised*or
problematic society with a great deal of discrimination. \
N

The importance of implying the concept of rights that m meWwith duties is

that it inculcates the sense of responsibility in the rr@iety. It
individuals that duties come first and claims later (Mohammad,“2003).*Even }T
this is not imposed in legal documentation, if every: ware that duiti esifirs

and claims rights later, society can develop in %

that, the correlation of rights with duties is imper to achi nce ofﬁ&ts

N
and duties between women and me e to'their biological di er}ces. is to

ensure a harmonious life for the benefit of the whole f@' al hm] existence in

general. Thus, in family transac 'M:h menlber,ﬁ‘dless of their-gender, does
not have the same roles; in,_fact, are by ‘different based on their
primary roles suitable to @ﬁcal hysic yi!)nal social conditions.

the c

As argued y%erln (2010:56), J 0@3 of duty and rights are
operated separately, Ifilment of duties ﬁill @rﬁatically guarantee rights, but

the claimin does not automatically gté@htee rights. Conversely, he further

emphasis%a e non-fulfilment of duties automatically denies rights, but the non-
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claiming of rights makes no difference. Therefore, people cannot say that Islamic law
is unjust for its believers just because the objective of the rights to maintenance is for
the benefit of human generally. Women and men will enjoy their life whenever they
feel that they are meant for each other. This shows that both have the rights to
maintain the family by taking into consideration their capabilities in nature a
nurture. Here, it can be said that the Islamic family law is more syste

managing the rights and duties of women and men in marriage and family gelations

because the entitlements of rights and duties of the wife and the hu

accordance with their biological functions, abilities and cultural differ .

?‘ Ny
Surprisingly, it has been argued that for a long time in \/W isprudﬂwce,
there was also no difference between ‘rights’ and ‘dutie n%rm ‘rights

implied ‘duties’ (Nik Salida Suhaila, 2012:157). In considering wi etﬁKrigx
201

UDHR, UIDHR and CDHRI are correlated with duties, Sali ( C
Ly

found that the relationship between rights and d e seen in the vHions<60Q

UIDHR and CDHRI. However, UDHR speaks ab ightsi e that free\dkn,

justice and world peace are the basisgef inalignable rights secur fo|r ev uman

being. She further argued that nowhe UDHR, ti@se{/rights with

duties were mentioned except o rticle 2 (1\bh in its %d' form states

that every person has dutie tl MMURILy: r, this@ not make these

declarations irreconcilabl%\even hotigh eyl!onsﬁiéﬁ( rights and duties is

not specifically men% e UDHR, the g eraIit;&VArticle 29 is seen as a
uti

to the&/ or'sions.

. 4

S

reference of right

K\
N
S
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2.4.4 Private and Public Spheres versus Private or Public Sphere Only

The discussion on the public and private spheres relates with the coverage of rights. It
has been said that women’s freedom and equality are persistently compromised by

customs and laws, and this does not happen to men (Peters & Wolper, 1995). This i

k)

due to women’s huge involvement in the domestic sphere which is highly regulate

by customs and laws, while men’s are not. In spite of that, the ‘public,” is percel
by some feminist critics as the domain of the white, upper-middle class het ual
male. This means that women in cities, both western and non-western, si cannot
use public spaces such as streets and parks, especially when alone. InWto thats,
feminist legal scholars have found that laws have restrictedw rightﬁand

freedom by limiting their participation in the public sphe % ¢
rights from the legal aspect states that women are entit c&riv tEWO

home and family’ (Rifkin, 1993:416-417). Therefor

private and public spheres for the protection of

women’s rights. \
The dualism between public i thheres of actio

as a key feature of Western liberal thought®(Qureght; inki é@

1982; June, 1424). For exampléythe ¢ tructiol\ of state’ along t@s of public or

private distinction, combi Wa riarchal values sren as@jor impediment in
¢
&r} i)

e(h-i}, 012; Celina, 1994).

the women’s enjoyment ir human rig

Historically, Weste%%ed pro$rt d men who fi@anced the cause of human

e violation thei;civil Rﬂ'political rights in the public

rights had mostifea
N
sphere, whi eason why this area of \mﬁ@on has been privileged in human

rights WOE\J inal with the private sphere (Bunch, 1995). Human rights work has



traditionally been concerned with ‘state-Sanctioned or condoned oppression’ which
has taken place in the ‘public sphere’, or civil and political rights away from the
privacy to which most women are relegated, namely in relation to economic and
social rights (Peters & Wolper, 1995:2). Although international human rights laws
challenged the discipline’s traditional public and private dichotomy between stat

and individuals and are regarded as a radical development in internation ;

Charlesworth and Chinkin (1993) argued that they have in fact retained the profound
gendered, public and private distinctions. é

Feminists’ concern with public or private dichotomy in Wester al'thou

/7

o

are made of two different aspects: (i) the way that the law has used to ex€lude

X

women from the public sphere — from professions, fro e “marketplace an

voting, and (ii) a more basic form of the dichotomy, between ti cwg

business of law and what is left unregulated (Chaklesworth, 199 nis ¢
0

jurists argue that ‘the law’s absence devalue and their functions, o;@

assumes that women are simply not importantm to meri gulatio@yr

the

example, the lack of regulation of rape in %rriage supports and teg't

power of husbands over wives’. Charlesworth (1995) @ d that the dack of direct
state intervention in the name of Wn of prlvac\nthus disgui e inequality
and domination exercised in & sphere. ‘th WeSiern dome&fgﬂegal system, the
ic and %riv. sP‘Lres(-i%s}upports the sexual

s based and greates a £ e into which the law'’s

ordinary protecti% iolen({ i ?allowe penetrate’.

Y

Sox t legal scholars have fouh&t)at laws have restricted women’s
(]

rights ang

“,

%

distinction is drawn betWwe:

by limiting their participation in the public sphere, whereas rights
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talk from the legal aspect, for instance, Rifkin, (1993:416-417) relegated women to
the ‘private world of the home and family’. It has been said that women’s freedom
and equality are persistently compromised by customs and laws, whereas this does not
happen to men (Peters & Wolper, 1995:2). This is due to the huge involvement of
women in the domestic sphere, which is highly regulated by customs and laws, a
also by their physical and biological ability, unlike men who are not subjecte

same degree of regulation. The feminists, thus, acknowledge that primaryaduty of

women is within the private sphere. Therefore, for some kind of protecti

the law which regulates marriage and family relations should provide r
for women rather than men. 2

However, what women’s narratives uncovered i\% ights to useware
denied even in the private sphere (Fenster, 2006) and some ini t%?
circa

ne,

0
question is not whether laws should apply to t as well as thegpublic, 2(/
rather, what types of private acts are and are mcted’ t i 991-9@).
Feminists also insist that these divisions % invoked [largel olju@male

subordination and exclusion and to conceal the abuse ofhumanfrights at home from

the public sphere (Bunch, 2013 weans tllat \b&t look right to use
ic

from both the private and pr ectiv derfio fully u and the roots of
the abuse of the right to u% ;:? :' C—g'}
It has bee am%wt irFr tional laws se \o exploit the public and
&

persuasively that the ‘public or private’ distinctio a

]
™.

»

enient screento avoid addtessing women’s issues (Engle,

private spheres
(>N
1993:143). n that, feminists have a@%e persuasively that the ‘public or

private distipctionr is a false one and that the real question is not whether laws should

S
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apply to the private as well as the public, but rather, what types of private acts are and
are not protected’ (Gunning, 1991-92:138). Even though Gunning’s idea may be right,
to determine the area in private life that has yet to be protected without proposing that
all private spheres be regulated is complicated in terms of upholding justice for
women. It seems to recognise that laws do not have to intrude on certain areas

private life.

the public space) with the political sphere (Cook, 1994; Yuvw

roots in Western liberal thought and the different forms c@
hat the i

& 1989), and their feminist perspectives. It is argued

an the
‘public’ and ‘private’ depends on the purpose fo ch they ar d (Nik -

=
o
=
=5
N
QD
17

Salida Suhaila, 2013:69). Normally, the privat

managing household activities, acting as a WMrodu i

These activities have been treated as imferior and to be managed V\iom@eral

Recommendations No. 21, 13th Session, 1994: Comrp ]ﬁ.{rbcontrast, a

broad range of activities outsid&mnestic

r public lifesi minated by

men, who historically have gxerc the p ine an(éﬁﬁordinate women

( ?ko.%('fﬁth Session, 1997:

Comment para 8). H; mefl’s failurg to share ivateéskﬁ with women is among

the most SignifiC%ﬂ that iI‘i i \r)men’ﬁ_;%ﬂity to participate in public

life. \A \(:})

N

within the private spher
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It is contended that women are more comfortable with the private sphere
because it is easy for them to preserve their dignity, moral rights and duty. All these
activities encompass the features of women that men do not have which are suited to
their biological, physical and psychological nature, hence making women susceptible
to any violence in the public sphere. However, Islamic law permits women to enga
in activities outside the home, with men in the family as leaders in the role o

before marriage and husband after marriage to take care of their womengin both

private and public spheres. The tenet that prescribes men as the leader |
and in family relations is intended to protect women, not to restrict thei
due to the fact that women are different with men and are easily dis antage&
private or public spheres. The discrimination against women happen |notg
because there is no existing law to protect women, but t ck“of awareness

knowledge on their own rights among the individual wéman.and the co \ﬁ&?

& C
In Islamic jurisprudence, whenever wor@advantaged inyprivate

public spheres, the particular leader (which is normally thef

maintain justice for women, wher here is_t y State (Syar’ie

C\ .

Judge) to make sure that wi re not iffri ?'the@n)ust treatment of wali

during marriage. On@ f Malaysian law: ther&.&a&arious laws do protect

women in both tl ate“and pL&i ? thro@gulaﬁons for Muslims and
non-Muslims suc&s alaysian Penal Code, Gue_?%iahship of Infants Act 1961, Code

of Practi eWPrevention and Eradication of Sexual Harrasment in the Workplace

S



1999 which give impact on Employment Act 1955, the Industrial Relation Act 1967
and Occupational Safety and Health Act 1994, Workmen’s Compensation Act 1952,
Domestic Violence (Amendment) Act 2017 (Act 521), and Law Reform (Marriage
and Divorce) (Amendment) Act 2017. All these laws have been reformed to protect

women from discrimination in their private and public spheres.

Women might be disadvantaged due to the denial of collective rights

As

duties in the familial relationship such as in the raising of the children w oth

mother and father are working and both are committed to the rules and r tion of

the company. Therefore, it is argued that private sphere is not onIWated By

women, but in the globalised world whereby women are also acw Ived?\the

public sphere, it demands that men should be actively inv@riv&te sp 0

achieve the balance of rights and duties. Since women _and men*have_t amei
of rights, the government would have to ensure th % licies
have to consider the rights and duties of women i

Under Islamic jurisprudence, the di i f pri é
debates over the eligibility of women_i ;g public [office nde‘ th@bric of
‘wilayah %, One maintains that women and me "u only ‘i‘r@v’domain of
private authority (wilayah kh ﬁh not in| f that involves the
exercise of public authori Wa ] mn;ah ~Pr t' wila@efers primarily to

% property of a he’beccée’)of some deficiency in

guardianship over the per
the legal capacity thmer. It ha?b n argued yt@ponents of this division in

regards to WO:’S , that women*can b{le@rdians and may be employed
10 wilayah isgthe Ar ord which is defined as the au (?ty of one person over another person or
persons which ers the latter bound by the decision of the former without any need for prior
agreement.

e

/




as teachers and nurse as well as ministers, judges and political leaders. On the other
hand, with regard to the eligibility of women to hold public office, Hashim Kamali
highlighted that there is a general consensus (ijma’) that supports the view that only
men are eligible to head a state and be the prime minister. However, there is no
explicit consensus (al-ijma’ al-Sarih) to prevent equality of women with men

become heads of state and prime ministers (Mohamed Azam Mohamed Adil

Huda Roslan, 2016:8-11).
The issue of appointment of women as Shari’ah judges relateéith the

division of private and public spheres of Muslim women. Most schvne @
hag, been ed

women are strictly forbidden to be appointed as judges. Howevw aﬁu
that women may become judges in matters in which th r%ible as witness

which practically cover all matters except prescribed penalties ( udﬂ@?’r
4The

retaliation (gisas) (Mohamed Azam Mohamed Adil or Huda : )

analogical reasoning used in the arguments that that w'o'men a eligibleisc

be judicial officers or the heads of state is minal Msses\%e

Quranic verse in surah al-Bagarah verse 282 'mentions that wom arti p@with
e ify i

ahliyah al-Syahadah, similar to men. y are able to t@ P,Qow)roceeding

on cases which can be made as M by th'm.m |-Zahiri=argued based
on a Quranic verse that God & gen 0 allspeopl t@&ﬁd over trusts (al-

\Whe judgin ?Lop&é'r/ry it out with justice
us, it efivisaggs that eve@, including women and

(Al-Quran An-Nisaa
ecom&r y Wositorrﬁf amanat and witnesses as

men, are both qu@ Y"

well as judges in Gourt. NV
S

N
N

3
®

(1)

amanat) to whom they arg du
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Krishnadas (2007), in her analysis of the roles of rights in governing and
shaping women’s relationship with the reconstruction process, has argued that
women’s rights to determine their lives’ patterns are dependent upon the process of
recognition. In fact, Krishnadas (2007:139) argued that ‘the act of recognising local
women’s identities was dependent upon the different cultural, material and spati
frameworks in which women were recognised’, which broadens the understa

the rights and recognition in a relationship. For instance, the prohibited worki

applied to women in industrial and agricultural undertakings between th
in the evening and five in the morning might ignore women’s dis: ages, even

though this ‘patriarchal rule’ is intended to protect women’s rights, to safe

77

Therefore, as women are more involved in nature’s role in 1 sphere an‘

rights, the law to protect women’s rights must co\%preservatl\ol\(v%en

private as well as public sphere of life. [,
% [7

2.4.5 Nature and Nurture versus Only Nature urt rAj

In analysing the feminist critiques ze and nurture

cer, alysis
b § e ey

rt Debatf:J Years of

is em ﬁ% These issues

'ublic s well as scientists (

made by Eagly and Wood (201§N re
Challenges in Understanding Q ogy.
are no doubt important a N)ing o the

¢

Eagly & Wood, 2013) and"als@ has to'be con erJ in@ ormation of law with
relates to human re wr ge?e ssug In-anal he state of the nature and
nurture debates; %o understandfthe te{ns inRél'r broadest meaning, whereby,
nature referAical structures and proce&s@d nurture refers to sociocultural

influences:aSocialisation, on the other hand is understood as a ‘process by which

S

e
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individuals acquire social skills or other characteristics necessary to function
effectively in society or in a particular group” (American Psychological Association,
2013). It is a prominent nurture explanation of sex differences (Eagly & Wendy,

2013).

Historically, the trends in research on sex differences and similarities ha

emphasised socialisation and learning as important causes (Bandura, 1977; Ka

1964; Mischel, 1966), while social personality psychologists had

stereotypes, norms, identities and roles as the support of gender differeftiation in

cognition and social behaviour (e.g. Bem, 1974; Deaux, 1984; Eagly, vence&\
Helmreich, 1978; Williams & Best, 1982). Despite this emphasiw e, Mactoby
and Jacklin’s (1974) influential review considered both bi % socialisa S

potentially causal and raised questions about the consistency®and ity ?t
evidence on sex differences and similarities.
In 1960’s wave of feminism, they w&& in the
argued on the failing of scientists to recognTses within the,sogial cop@ihat
St i

ascribe the behaviour of women ein, 1968).

challenged the views of Darwin and other®earli
inherently childlike, passivefintellectually

maternal instinct. In the fe wsear at th
’ [
y

more emphasis than sex Woad, 2013)t o&avec-ljg 0s marked the end of

this relative suprezc%urture ?pw of'the @ology of women and men
O

and the beginni erful reassertion o naturRThe evolutionary psychologists

N
advocated \B as illustrated by Buss reséa:%l?(lgsg) on the mate preferences of
e

women ai%

nd the science of brain structure and hormones in relation to the
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psychology of women and men (Hines, 1982; Green, 1991; Notman & Nadelson,
1991) as being the sources of the rise of the nature’s influence in human behaviour.
Although sceptics abounded, especially among feminists (Bleier, 1991), the
hypothesis that prenatal and early postnatal androgens affect brain structure and
subsequent behaviour had roots in earlier research (Money & Ehrhardt, 1972) a
became well-accepted in the 1990s (Collaer & Hines, 1995). Researchers also

attention on the ways that hormones activate behaviours, especially testosterone’s

relations to dominance and aggression (Mazur & Booth, 1998; She
Somewhat later, oxytocin became a focus of research, specifically co ating on its

relation to sex differences in stress-induced responses and bonding lor et

2000). Therefore, all of these findings confirmed that woimen

treatment than men in certain circumstances due to their biologi

| .
Therefore, it can be surmised that studies o (%ion Wi 'tiorec

0
from approaches that apply the integrative stal re and nurtur o‘deve@

mental processes as the psychology of hunhngs i e act &£ e
,;t bio iial

individual person. Moreover, several g;dies?ve found @isms

chologisy ho 4are agjall to nature
\cn&isation&occasionally
n the laiédr framework of

evolutionary psychology (Ca , 2012; €on ' 2 ({ecently, the rise of

of.&aﬂre perspectives largely

supports nature rt (Eagl; (1‘02013@e0ver, since psychologists
treat culture mogy not as separate influenegﬁibut as interacting components of

nature al ure, it can be argued that the combination of nature and nurture in

S

interact with social influences. Alth

explanations continue to disco influenct 0

recognise some very specific p ses t

>

nature theories in th text*of continuing gro



determination on the ideal concept of gender equality is relevant and important to

eliminate discrimination.

Although the discussions on ‘gender equality’ has been mistakenly understood
as an attempt to develop prejudice among women and men (Abd. Rashid, 1998:1
11), the rights pertaining to them in accordance with the classification of nature an
nurture is important to establish any conformity between the principle of gen

equality in Islamic and international jurisprudences. Women, as a human be ve

sought to understand their nature, their own place in the scheme of crea nd the

purpose of their life (Zakir Naik, 2007:4) so that they will understanWles %

duties in accordance with their nature and nurture. V ‘1
Gender analysis in the context of particular commN;nsidered rele
r

ionship be\en'wgnen

thefprocess_of nurture &

and necessary to examine the different roles, duties a

and men based on the process of nature (hereditar

(environment) of their community. It relates“with
theories discussed by Baderin (2010:81). T icism s

central point of focus which places_i Z

anthropocentricism refers to having humanbeing central poi{tc) cus which
puts it under the classificationb The fjrmer is religio@spective while
0 ure o@nic jurisprudence,

the main and important effectiis to instil _an Ien{ntcf-} od-consciousness and

religiosity in the ty%espect human rights. he@lc commitment to human

rights can thusibe ibed as bo reléous aa' humanitarian. It is a dual

the latter is a secular one. the classificat
[

relationshi ical between human beir1g§~ d God, and the other horizontal

between ?Xbeings themselves. The vertical relationship is the religious
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commitment, which when fulfilled, strengthens the horizontal and humanitarian

commitments.

The theory of nature and nurture plays important roles for the development of

human beings as all human beings in this world are influenced by nature and nurtu

(Hammond, 2010). Theory of nature refers to the division and differences betwee

women and men based on biological factor, which is the difference between the se
males and females (Hammond, 2010; Arief Budiman, 1982). Classification re,
as argued by Nasaruddin Umar (1999) and Anuar Ramli (2012) also in¢ludes the

anatomy factor which relates to the belief in the Creator, who createT be%
rs bio

and has absolute rights. In the psychological science, natur Iﬁical

structures and processes while nurture refers to sociocultu@s.

The classification of nature and nurture withfre

B

Islamic jurisprudence opposes the critiques on the monelitfiic and’patriarchaliconce t&

fundamental precepts of Shari’ah cannot beT. i i

(Nasaruddin Umar, 1999 & Anuar 2). For example thelm rs” which
>

1’ah caghotwbe changed

oweve% matters which

relates to principles of faith, Worsw ral v;
to be against the fundamental @e f Sharilah law
relate to the method of tr wand ontrac e'l hurr@an be changed as
¢
0

Shari’ah. Under Shari’ah

long as it does not violate the fundamental prece;
jurisprudence, in s 'temlgﬂts ar? duties ; Gaod, @ights and duties between
% fin(£1

human beings need n reasoning g @ﬁns. Therefore, distinguishing

between S\ Figh is significant for a~p~r er understanding of Islamic law
0).

(Baderin,
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The classification of nature and nurture are continuously debated in the
psychology of gender. These issues are important and absorbing to the general public
as well as scientists (Eagly & Wood, 2013). Nature and nurture debates are related
with sex, gender and psychological research. Alizi Alias (2008) argued that Islamic
law has mentioned in general that all things are created in (biological) pairs (A
Qur’an, 51:49, 13:3, 36:36, 43:12). It has also specifically mentioned about

being male and female (Al-Qur’an, 53:45-46, 75:39, 76:2) and that both

importance of nature’s role is further emphasised when the Qur’an s

are not encouraged to marry close kin (Al-Qur’an, 4:23), sugges

factors may influence physical and psychological features of ‘e ogs ing. There re,‘
hor

biological aspect of women and men which are differenN
their entitlements of rights and duties even though the%milarity. \T

In Islamic jurisprudence, nurture eleme%seen in the tr sddtion%ﬁ
ith

human beings such as in economy, social as Wmmiti 5 th@s,

functions and characters of women gd mq in all of their ns?cti()é.% al-

mones a

>
~

Qaradawi stressed, the difference betweeniwomen aw e e@ir s, duties and
e\asific na%Jequiring the

od. ‘Seé@'s defined as the
biological nature of sex or ductive functi Jwtﬁ%’and men, whereas

i Uéaﬁch as woman is said to
S incllﬁi | emotﬁand nurturing, while men

are said to Q@uli e because they are cor@%e?e; strong, rational and mighty

(Anuar Ramliy_2012). The theory of nurture or the context of gender in Islamic

S

‘gender’ is the differ i men and me

have feminine c ri



jurisprudence is important to interpret a social differences and reflects more on the

learning process within a society on their culture but not on the principle of religion. It

relates to the feminine and masculine factors developed in certain communities based

on their belief and culture. According to this theory of nurture, the difference between

women and men is purely relative, impermanent and subject to change. It is describ

by American Psychological Association 2013 as a process by which indi

acquire social skills or other characteristics necessary to function effectively in a

society or in particular groups (Eagly & Wood, 2013). Therefore, it is n@y

in the same characteristics of gender definition. \
“~

The discussion of nature and nurture is also important in"the,\Western traﬁﬁtmn

as the main sources of human rights law are derived frow@a which t
humanitarian motifs in the European cultural history (Bielefeldt, 2 w&z
further narrated that according to the writings of philosop iri

emerges from divinity. Jewish-Christian as w s have jointlyyforihed

¢

European natural law tradition. The concept ofm law i connotatiehs.
On one hand, the natural law tradition glaims an unconditional aut| ritr o%%ﬁasic

normative principles that are suppose be jprior to hum le amn<8/n the other

\@nce fro gﬂ’exclusively

hand, the concept of natural gdawsconnotes ,’n %
theocratic foundation of socrgr w. H thésnatural Ia@.’ddition has often
1)

tant/soufces ur!n riﬁhsb

been listed as one of the most.i in Western tradition.

Even in the issue ofi among human Beings in t cial and legal status, in

medieval philoso%
dignities of Eeop= in accordance with their die%mt ranks, order and estates in a

&

erm di&it i o‘ﬂly use@plural, indicating different

feudal so WIefeldt, 2000).
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Harding, in analysing the nature theory, broke with traditionalism when she
asserted that moral and political loyalties have counted as part of the evidence for the
best as well as the worst hypotheses in the natural sciences. For Aristotle, man is by
nature rational. But he is not by origin, naturally virtuous. In his words, the virtues are
engendered in us neither by nor yet in violation of nature; nature gives us the capaci
to receive them, and this capacity is brought to maturity by habit. A virtuo ]

through a careful training, develops a second nature ability to respond in theymorally

appropriate way to his circumstances. As in McDowell’s interpretation
the virtue acquired by cultivating the appropriate second natures is m‘igac older
for a set of dispositions to deploy some moral calculus. Virtue is n ncode(ﬁ'n\\
general rules, but embodied in capacities born of contingw: i uated‘
second natures. \
\T

It is claimed that international human right wws th centric
approach. It has a secular approach that makes n%
primary different with Islamic law. The commitment,i

denotes the freedom and liberty of individual human being_at ea@)ugh

international human rights law recognises freedom of;l' iongas & human right, it
does not consider religion as Nor hun]an\tﬁHuman s are rather
considered as a social practi e&es fro an agtion andq‘@granted by God.
\ ’ 1 O
Both jurisprudenc% discu edi@m&ica{gj‘n’gf nature and nurture,
and consider bot wantp evelopin hu@lfe. It is contended that

elimination of peop ological nature and nurturg (sexual, religious and cultural

N
factors) wi discrimination, and will p‘!@ly violate some people’s value of

life (Sac%\ Ea, 009:138). Therefore, human rights law must acknowledge the



differences between women and men by taking into consideration the nature and
nurture of a particular human being, whereby the nurture context must be in
accordance with the nature of human beings. In another word, the biological and

anatomy factors, if defeated, will affect the value life of people, and neglecting these

factors can put them in an unjust situation and could be the basis of discriminati
against human beings.

2.5 The Interpretation of Justice, Equality and Non-Discrimination

The principle of equality has been argued to be a fundamental hesis of
democratic society. It is well accepted that corollary exists between equz yand n
discrimination (Grant & Evadre, 2007). However, equality%ylai d as a‘
“treacherously simple concept” (Holtmaat & Rikki, 2004N

opinions exists as to what is equality and what shouldfa saciety do to in\O&t and

<))

7

€rse spectru

promote this value. The traditional approach of nation systéms is to e qloy the&
concept of equality as a system of formal% the of and, the Aﬁﬂ%
“discrimination” has been alleged to importv' n of differe law, t \erm
“discrimination” generally refers to the di nftreatmentiof an i
of individuals which results in a disadvantage. It i "
live in a cultural and social en hmrme
of discrimination. \
¢
Therefore, ur@ both formalyan subs@le equality is crucial in
i

constructing harmenisatio owardﬁ C }t of g r equality. In reality, human

beings are made!j of*various groups of peopw differing sex, laws, cultures,
abilities a eliefs. Due to these difference?[‘he concern is raised on how they

N
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should be treated fairly or justly and not less favourably regardless of the society,
situations and places they come from. In addressing the misunderstanding on the
meaning of discrimination or inequality before the law, McHugh rationalised that
“discrimination can arise just as readily from an act which treats as equals those who
are different as it can from an act which treats differently persons who
circumstances are not materially different.” In spite of the misunderstandin

meaning, the public are most probably not aware of the development of the cancept of

formal and substantive equality. Therefore, the public should first be e
development, meaning and types of equality as they are always understBbd\

(Aegidus, 1972). C\/

One theory of justice in international jurisprudence beeo{ab'

through the exploration of political philosophy an y Johr%hr
i utiveﬁj (ﬁ,

which the author attempted to solve the proble stice

just distribution of goods in a society) by utiliw riant o

the social contract. From the subsequel theo?nowI nas'

stemmed two principles of justice. , society sho‘u

greatest conceivable amount of li is given ti 1
notion that the liberty of an &er S|

member. Secondly, ineq &wer ciah or ec ?rlc, only be acceptable
if the worst off willthf than theyymight be@ an equal distribution.
Finally, if there igfSuch valrable ingqualitys#thi diﬁa& should not make it harder

for those without'resourees to occupy positions OL) r such as the public office.

\ N
N
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In the theory of justice, Rawls argued for a righteous understanding of liberty
and equality meant to be applied to the basic structure of a well-organized society.
Principles of justice are sought to guide the conduct of the parties. These parties are
recognised to face moderate insufficiency. They have ends which they seek to
advance, but prefer to advance them through cooperation with others on mutual
acceptable norms. To this end, Rawls offered a model of a fair choice situati

original position with its veil of ignorance) within which parties would thearetically

interpretations.

Rawls made his final clarification on the principles o
each person is to have an equal right to the most v, r%
liberties compatible with a similar system of Ii%l; ii) soci
inequalities are to be arranged so that they are both: (a) to the
least advantaged, consistent with the j tsaWnciple, nd (b ttlche @fices
and positions open to all under co fair eq‘w ity 0 ogpor $ These
principles are lexically ordered, WS emphrs \h&prlority 0 ﬁhﬂ?ty. The first

AU

principle is often dubbed as t est prin of | Ilber® ormal equality.
Meanwhile, for the seco me, until (b), the ?‘Jren@%&ciple and the final
supplement in (b) is Qhe equal oppertunity principle attained is known as
substantive equalit. ) o (e é

Thus@ution of the theory of ju& Rawls considers the difference

principleawh eeds to be prescribed due to social and economic inequalities to

S
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provide (a), the benefit to the disadvantaged groups of society, consistent with the just
savings principle. Rawls' claim in (a) asserts that the departure from equality of a list
of what he calls primary goods—"things which a rational man wants whatever else he
wants" (Rawls, 1971: 92) are justified only to the extent that they improve the lot of
those who are worst-off under that distribution in comparison with the previous equ
distribution. An important consequence of Rawls' view entails that inequaliti

actually be just, as long as it is beneficial to the least advantaged. His argument for

this position rests heavily on the claim that morally arbitrary factors (for
family one is born into) should not determine one's life chances ities.
Rawls also included the perception that a person does not morally desergheir ink?&'n\\
talents. %
Over time and across societal needs, a new theomce
jurisprudence emerged which differentiates betwe %
justice’. ‘Social justice’ is a demand addresseé
individual, and as such, it is a demand thatw et onl

2009:5). The majority of Western jurists concentrate on the concepto lrigh
individual rights become the central gal syste?s in t st éy ammad,

\s-hg maintai Qbat individual

re of s ﬁ@ as come to the

rights are no longer the prima

forefront of the notion. m, Burke @rgue }lw @éeétion of justice and

lated wit Qtycs, stating that “where

}Jle forﬂ&nd where there is no one

responsible, therg, cannot be injustice”. This s that the even international

jurisprude acknowledges society as the mary subject in upholding justice.

N
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Therefore, it can be concluded that both jurisprudences, the Islamic and international,
share a common principle in relation to the theory of justice in the implementation of
law in a social institution. This is because restricting justice to the concept of rights
alone is an oversimplification and in fact prejudicial to justice. Justice requires the
enforcement of what one claims together with what he ought to do. Justice, in oth

words, demands the enforcement of both right and duty.

Burke further stated that in the U.S., "the liberal theory of justice is%justice

demands equality of power in society”. It relates to economic power, entails

that it is no longer merely unfortunate that some people should be poo erIeS\
while others are rich and powerful; this is unjust. Burke (2009:8),argued*furtherethat
to construct social justice to become the basic principle of soei er is to

the wholesale transfer of responsibility from the individual to tate.%i

maintain that the emergence of social justice in int:n%law ca@swv

the philosophy of Rawls (1999), who held th the first virtie of so%
institution. \ A
N

Therefore, the principle of fequalitys, developed’ by I i@j at

overcoming the concept of difference that exists ar@ eﬂ?{}t represents

the different meaning and con Muality’ay considering di t beginnings,
endings and conditions fac% ple to ; J'ustice.ét;q lity in its literal
meaning is the state of %q al,

ﬁtus, ts, opportunities and
results. It is also a to fai

ess, rights and duties, equal

opportunity, acc %sults. Anoth ing ality refers to ensuring that
individuals As of individuals are tre@ﬁirly and equally and not less

favourably, aswwell as specific to their needs, including areas of race, gender,

S
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disability, religion or belief, sexual orientation and age (University of Edinburgh,

2013).

Hence, literally, equality can be defined as fairness or justice. But to notion of

‘alike to be treated alike’ is unfair for people of different sex, faiths, cultures, legal

backgrounds and abilities as they are in fact different in nature and nurture in mo

situations. In this context, formal equality means treating women and men identi
(such as ensuring that there are no laws which bar women from standing blic
office), whereas substantive equality means taking steps that will mak en and
men equal, according to the conditions which apply to them in s

uch as,
N

acknowledging that women’s biological differences create different jhealth meeds

which go beyond women’s role in pregnancy and childb@ymg affi ive‘

action for women) (Legal Assistant Centre, 2005).

‘-~\\\1i:
The idea of formal equality, the most wides hrstzﬂ of equali asc
advocated by Aristotle defines it as “things tha %’l;shoul

this cannot be implemented by itself to '%stic i

equality promotes individual justice @s the bg's for a mgral claim to \@ nd is

reliant upon the proposition that fairness (the moﬁ\n'r qL;e sistent or

equal treatment. Within this \M&Nmen and men“are biologi@ different and
socially differently situat\it almo 'possibt§f justify gender
al eq

discrimination by applyi% ity‘alo . fthose mstances, ‘likes treated
alike’ has sometime%ﬂven to be an unwieldy &éarizana, 2008) because

equality within { cept of samenes (ﬁcrim' against human beings due to
their differe in‘hature and nurture. \(:}’

N
N

-
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Within the diversities of a modern society, the approach of formal equality is
to ignore the personal characteristics of an individual altogether. For example, in
respect to sexual discrimination, advocates of formal equality would disregard the
persistent duty of being female or male due to their biological nature. Whilst the
model of consistent treatment has a role in society, the variations and complexity
modern life and modern social relations makes the application of this approach
for inclusive non-discrimination laws and measures.

In order to overcome discriminations attributable to such existin erences,

the concept of equality of opportunity embodies a departure from itiomﬂ\
notion of formal equality or treating likes alike and vice versa. Whis view is p %

based on a redistributive justice model which suggests that.m ave to b

to rectify past discrimination, because failing to do so would | people and

at different starting points. However, equality of op also @:ﬂ.\wase on
C
redistgo i

a tolerant model as it seeks to limit the applicati

flaw of focusing on equality of results has been ed to gr

utilitarianism at the expense of other ystWhough The 1

theoretical perspectives has led to an quality W‘Uch se

t‘eb@ starting
points, irrespective of a perso %groundl orsta n pra QJ equality of
opportunity is a permissive&tation the cept o ality and non-
discrimination, allowing Mls mg tradi njl'y @%ﬂ%ntaged groups to

receive special educati ing, or encouraging th@ apply for certain jobs
(McCrudden & Christopher, 200?} u "'of op nity recognises the narrow

nature of formalfequality and injects a substaeﬁa')@ or functional element into its

frameworL\ \

N
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Equality of outcomes is a substantive conception of equality as it attempts to
provide substance to the concept of equality. Unlike formal equality, which
commands behaviour through applying rules and procedures consistently, equality of
outcomes seeks to capitalise a certain moral principle (namely social redistribution)
into the application of equality. This concept of equality manifests itself through
spectrum of policies and legal mechanisms in various jurisdictions. Practices
reverse discrimination, positive discrimination and affirmative action are just a few

which have been put forward to represent this concept. Specific

discrimination can be concisely distinguished from positive acti
highlighted framework:

“Positive action means offering targeted assistanc%()\% so that t

take full and equal advantage of particular opportunities. itive

means explicitly treating people more favourably on,t ds of r

¢
or belief etc. by, for example, appointing someo jobrjust b&ause they are ma@

: &

N
The classification of formal an@'substantive equality is dueyto the i@iency

of formal equality because it fails to address so% re!‘ tl erpetually

or just because they are female, irrespective of my

disadvantage women because N‘ferenc‘ to men,(Ineke B 1jn et al. eds.,
2003). Substantive equality i %{1 as a'depa rom claér'jéolr formal equality
(or treating likes alike) a@ual eatr?::?sfi'ng thatlaws or policies apply
to everyone in the sﬂ%{Rebou e, 2009). In th (E}of Turkey’s Headcrafts,
substantive equ wplied as la n(fcust practices do not diminish
women’s ac topsocietal goods or perpetua@iminaﬂon. Substantive equality

contradi Nhe traditional view of equality, whereby everyone is treated alike
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with an equality of results approach which focuses on ‘equalising the starting point’

by giving women equal access to the benefits of society.

According to the notion of substantive equality, biological differences and
cultural or religious differences as well as any differences due to these factors ar
considered elements in determining whether justice is established in that situation. Fo
example, substantive equality is applied in Beatrice a/p A.T. Fernandez v Si
Penerbangan Malaysia [2004] CA, namely in Federal Court’s refusal to gr eave

for the appellant to appeal the Court of Appeal’s decision. Her ap ion was

dismissed her as it was ruled that the term in the Collective Agr id not,,

The court further stated that:

N

“...in construing Article 8 of the Federal Consti utia our&‘- S are

o
. : q
equal protection clause in Clause (1) of the Ar\thereof extends only to persq%
in the same class. It recognizes that all persons by nature, mentj circu s@és
and the varying needs of different classes of pegsons oftenrequirggSeparate ment.
Regardless of how we try to interpret icle &{ (ﬁt‘yne to the

conclusion that there was obvicﬂ&Nntrave'ition”. %

N

In another curren Mk case fgr e epual'&()i_gp Malaysia, namely
Noorfadilla v Government of /Malaysia [201. HJ, tltjhah Alam High Court
awarded a woman RM 00.00 P damages on 10 @mber 2014 for a breach of

her constitutionalrig gender equality after the g&ernment refused to employ her
V)
s

r when she became pregﬁaq;). he court awarded Noorfadilla, a

homemak?xtour children, damages for the breach of Article 8 (2) of the Federal

as a tempo
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Constitution which prohibits gender discrimination. The Shah Alam High Court ruled
in 2011, that the government had discriminated against Noorfadilla and, in a landmark
decision, held that CEDAW has the force of law in Malaysia as the country had

acceded to the human rights treaty in 1995.

Another case that demonstrates formal and substantive equality is Ahin’s cas

involving the issue of the ban of headscarf in Turkey. In this case, internationa

supersedes national law when the two conflicted, and the Constitutional t of
Turkey has been described as ‘progressive’ in referencing CE in its
jurisprudence. Continued discrimination in law and gender segregaTF
society indicated the prevalence of de jure as well as de factw g
strategies pursued by activists fared poorly until the 199 V\% gender

movement’s campaign to implement the provisions of CED fou

Turkey’s agenda to accede to the European Union,

justification is one based on formal equality: th% men and wo nqequ%

because both sexes are denied the right to mal t certain

explanation appears out of step with_the W Committee’s O[CCS%

respect women’s substantive equality. " § 4{/

However, the COmmiw&x?uding t:om\tdid not.@h this, and did
e effe

not draw a conclusion aboul\ f the ban. (includi Q%{mment asked for
) .9 .

“the State party to monlt%s ess the impa ﬁe ban o' wearing headscarves

and to compile infor the number of'women ave been excluded from

schools and uni:e'%cause o&h ”.fndee type of substantive equality

intended by and resonated in Ahin’s @ at the behest of state power and

its successfu ognition depends on the state. Instead, the comment asked the

S
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Turkish government to gather evidence of the ban’s effect on women’s equality. As
demonstrated by the Court in Ahin’s case, a state may claim that it is acting to further
women’s equality, but the failure to justify its actions using a litmus test of outcome

or results may mean that women’s rights are either narrowly or too broadly

understood.
The social philosophy underlying this conception of equality revea

democratic understanding of social justice and of the good life. In this re the
moral worth of equality and non-discrimination is centred on its abili provide
equal outcomes for individuals or at the very least, a satisfactory outco e most,,

disadvantaged groups. In this sense, equality of outcomes sdbmits to"a socialist

agenda, notwithstanding one which has limits imposed on,it t%ntral ten
h» is subj

liberal democracy. The application of this conception o

is SW
scrutiny from classical liberalism which upholds th %ibuti\/@ﬁ gy i
? Q, C

repugnant to liberal democratic thought for it i

high a burdenon the staQ/Q
and individual autonomy. \ A
NS
Hence, through its meaning, gquality ‘establishes and provides a@ for

building human relations. There is a need to' consi er‘ nﬁ@aracter, to

invest in other moral principl@orm anlethic asis from@ch acceptable
der C

human relationships can d. T regarding’ the previously

highlighted equality mo%\eled (] tHe q@nce gl'j human rights-based

approach, wherein comes the vessel for t ivery of more inspiring

_— O

value-laden pri . The contemp roac bringing equality and non-
discriminati a within a human rights fr@rk has the effect of highlighting

other co \of equality that is purely based on economic integrationist models

S



105

which seems to be largely neglected. This approach is based on dignity, but dignity in
this paradigm is meant to reflect the universality, indivisibility and inter-relatedness of
all human rights as understood in present-day interpretations. It proffers a theoretical

distinction between treating people equally in the distribution of resources and

treating them as equals, which suggests a right to equal concern, dignity and respe
(Dworkin & Ronald, 1977).

2.6 Gender Equality in CEDAW?’s Perspective

Equality and non-discrimination are inter-connected. Misunderstandi tf{
meaning of equality drives the public to the misunderstanding on th eaning‘)f\

discrimination or inequality. This section will involve a% ion on ow‘
CEDAW which is based on international feminist jurispN plied substanti

equality in the interpretation of gender equality base%e concept \Tﬁer ce.
The emphasis here will be on how gender equali ied by CEDA 4 Whichc
acknowledge sexual and cultural differences toﬁ%the i n. Aé

Most of the major human rights instiiments all

entitled to enjoy the rights guarant basis of

Byrnes). CEDAW also has a go. women ti \b\equality e access to

education, jobs, and politic r on tha\abs as r@/ Brooks, 2002).

CEDAW calls on states t%lat men and e}lre @%ﬂ{he same conditions
i i a

for career and voca% nce, for Ss [to stuKQyThis equality shall be
ensured in presch% l, techﬂ ?sional igher technical education,
e

as well as in all s of vocational training beca&s)gy historical unbalance treatment

on women%tsector. \

N
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As the primary international convention on women’s rights, CEDAW
summarises (and helped shape) the meaning of substantive equality. According to the

General Recommendation No. 25, on temporary special measures which stated that:

“a joint reading of articles 1 to 5 and 24, which form the general interpretativ/
framework for all of the Convention’s substantive articles, indicates that thri
obligations are central to States parties’ efforts to eliminate discriminatio
against women. These obligations should be implemented in an int
fashion and extend beyond a purely formal legal obligation of equal treatl
of women with men. Firstly, States parties’ obligation is to ensure that there is

sanctions and other remedies. Secondly, States parties’ o
improve the de facto position of women through concrete
policies and programmes. Thirdly, States parties’ obligation i
prevailing gender relations and the persistence of gender-

that affect women not only through individual acts b i
law, and legal and societal structures and institutions®, (UN#official websi
2016) \T

Referring to the above stated provision, the ?1 natiofi of di cr'qinatio ¢
against women uphold by CEDAW is baseN three fun princ'ﬁ'&'
which are: i) principle of substantive equaliTciple f non-di iminatl?\%md
iii) principle of State obligation (Ni i aila Nik Saleh,

13) \N'oé’fs Aid
s
Organisation, 2nd June 2017; Byrgs, 2002 & Faci N

=

, 2009){ All*these three

principles are seen to interac&ea oth rlo eliminate disccﬁation not only
through formal equality b \by acl ovzle i e'diffar;)&;c\s in human beings
due to sexual and cultu %ces between th (£bstﬂt}ve equality).

N

Under C

lity is‘o iseri inatio@omaraswamy, 1994:47) but
it does not necessarily” in the context of sima%\/giscrimination against women

violates t inciples of equality of rights}ﬂ respect for human dignity. For

N
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example, the 1992 General Recommendation of the Committee on the Elimination of
Discrimination against Women describes gender-based violence as form of
discrimination against women. Thus, CEDAW has used a corrective approach by

applying substantive equality to women’s human rights (Salbiah Ahmad, n.d). The
substantive standard of equality is applied to address discrimination based on gend
difference and differential treatment against women.

Article 1 of CEDAW defines discrimination against women shall mea

“any distinction, exclusion or restriction made on the basis of sex which has

the effect or purpose of impairing or nullifying the recognitio j ent
exercise by women, irrespective of their marital status, on a basis of equali
reedoms

of men and women, of human rights and fundamental fi Lg\the

political, social, cultural, civil or any other field”. c

It is demonstrated by Facio Morgan (2009) that they” are w
a

=y

discrimination is the act or omission which ari e distinction,

¢

attributes of Article 1 (Nik Salida Suhaila Nik Saleh,

restriction of the person. It means that discrimiMroba |

Y. N
laws and practices which directly or jindirectly discriminate against \ivo@ the

state fails to overcome the issues. ‘o ‘- 4{/

NS
Secondly, discriminatic@ibed urlder o w mayé!-r) by the act or
omission that has the ‘ef\or purpos i/ing v@en’s exercise and
enjoyment of all righ%o an M'org ; ﬁOQ&‘DFrom this type of
discrimination, ev! r%ights pear 4to

discriminatory iE it could amoun di&imina?ﬂ. This kind of discrimination

is also consi indirect discrimination. \(-},

N
N

g -neutral, but if have a
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Thirdly, it is argued that CEDAW stress on the degrees of discrimination
whereby it prohibits not only total but also partial discrimination (Nik Salida Suhaila,
2013; Facio and Morgan: 2009). It means that, it can be said to be partial

discrimination if women are given rights to work but they do not have the right to use

their money. It seems that partial discrimination is synonym with indire
discrimination. However, it is important to know that one of the principle ta
CEDAW is the equality of outcomes, and to achieve this target direct orgindi

discrimination should be avoided.

rect
The fourth issue concerned by CEDAW is on the phase nce bt\

N\

discrimination. Article 1 refers to the existence of rights as the ent creaT of

laws that establish the right’ as recognition, ‘necessities % ying 11 as‘

enjoyment and ‘active aspect of right’ as exercise (Facio and n, 2009:10). ?

states” diminishing of recognition, enjoyment or %f wo@s oes |

C

against the principle of equality under CEDAW. 6 7} 6
The fifth concerns of CEDAW i mcove of criminzﬁq&\o
eliminate any kind of discrimination"againsttwomen in @ll asp spf@ clude
political, civil, economic, social and culture. It i%ﬁ mft&ﬁjy religion,

culture, sexual, geography, a@ disabiities ich such r omission of
lu n thatd%(rs amounted to

distinction, restriction or \sio of thempe '
L ¢ .
discrimination unless t%e special measures!” to &@ntee the rights of

disadvantage people % equal results similar to of advantage group (Nik
Salida Suhaila E%ZOB & Fac dﬂlorg 09). It has been argued that

different tre f women as compared to @é discrimination if that different

treatmentiresults,in impairment or nullification of the rights and freedoms of people.
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Lastly, the meaning of discrimination uphold by CEDAW can be determined
in accordance with the object and purpose of law. Steiner & Alston (2000: 179)
stressed that one of the vital characteristics of Article 1 is its reference to ‘effect’ as
well as ‘purpose’, thus directing attention to the intentions and consequences of
governmental measures to eliminate discrimination. General Recommendation
adopted by the CEDAW Committee makes clear that CEDAW aims to elimi

jure and de facto discriminations. The Recommendation accords that degfacto or

from men as a source of continuing disadvantage, even Whereéwf

and men the same rights and status. CEDAW has beew s a lens thro
which to examine what serves women’s interests (Rebou 2009). C \&p%

both equality of opportunity in order to achieve de equality and_equality ofC

o
outcome to achieve de facto equality, yet basew me limit; roach. &Q

ation hi ted

|%hte2§i§a 2006
International Covenant on E N Socia‘ \Su #y (ICESCR)
concluding observations to t&an re whe e Cor@ e censured the
State for the practice in the'textilegindustry produc }eleb;@%«(en were required to

provide medical certifi€ates proving that theyywere not @am in order to be hired

It is clearly stated that there arg dire d indirect/discri

by CEDAW. Direct discrimination omen is also h

or to avoid beinggfired. contrﬁ, its fifth_report to the Human Rights
Committee, detailed how it had amended its la&{?;w to prohibit the ‘making a

woman’s wo employment, mobility, prohion or contract renewal dependent

N
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on her not being pregnant’. Another example of direct discrimination identified as
equally problematic by CEDAW and constituting discrimination against the female
child is the requirement in some States that pregnant girls be excluded from school,

but interestingly not the boys who were responsible for the pregnancy. This damages
the life chances of the girl whose right to education is curtailed unnecessarily.

It is contended that true equality is not simply about reversing the sexes
comparing, nor is it simply about passing laws that appear on the face of them,to be
gender neutral (Banda & Office of the High Commissioner for H ights:

Women’s Rights and Gender Unit, 2008). It is referred to the two r&?ﬂdaﬂoh\

below: V u\
“Recommendation No. 7 states that this definitio discr})ination inclu

gender based violence — that is violence which is di against a wo
because she is a woman or which affects gwomen dispr
includes acts which inflict physical, mental or

of such acts, coercion and other deprivation iberty. Ge
may breach specific provisions of the Co i

provision expressly mention violence”.

“Recommendation No. 8 states that %sed i

nullifies the enjoyment by women o rights and fu
under general international lawPer under specific human ri
discrimination within the meani rticle 1 'of CEDAW.

include, inter alia the right to |i right not}) jeét td torture or to
cruel, inhuman or degrading treatment or i othérs.*The debate
about violence against w rried algng t spiration to protect

and in

women from any wrongdeing in public and private life”. %
In order to make that women a e equ@s men, CEDAW
¢
requires States Parties to gal gudrantees ec{alit(;r? to provide the means

of fully enforcing %mire} governmients’ to @tee women ‘the exercise
f

rights’ (Artiele 3 &‘ CEW\I). What then is meant by

and enjoyment
‘exercise and enyj ent of these rights’? It mw%at women have access to the use

of rights ughpadjudicative procedures for justifying rights accessible, affordable

N
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and known. Enjoyment of these rights means actually experiencing the benefit of the
right and or having the content of the right made real in one’s life. The exercise and
enjoyment of these rights obliges the government to go beyond mere statements in
legal documents of its commitment to women’s equality. It obliges governments to
ensure through law and other means the practical realisation of women’s equality
make it real in one’s life. For instance, the government should put in writing
legislation on gender equality which defines the attributes of rights and the scope of

gender in the suitable context.

All these points should render CEDAW’s embrace of substantiye equality {
application of formal equality does not establish justice for w?en as Yhe\
disadvantage group in order to put them in equal outcome with On aher‘

hand, to make sure that women have equal opportunity, M phasises on

obligation of the States. For example, the Committee @ddressed the iss \'\(0 nce

against women in a general recommendation No.19 a
the primary aim of the Committee was to clari!& nt to whichydifferent forﬁéy
violence against women were in its view co CED i
violence does not appear). Another issue tz goal of t
Fﬁ% arties. I@Giscussion,
the Committee characterised t @again women/as a for@diserimination

note@ CEDAW obliged
tio{w@?committed by public

NS

dation

to emphasise the overlap between, the obligation

against women as defined i ticle 1 of CE

\ p
States Parties to eliminat%ms of discrimi
officials or privat& ’
0

AccordinEt albiah Ahmad (n.d), cial treatment or measures or

affirmativefaction in women’s favour that SQ& to correct systemic or historical

N
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disadvantage to women in order for women to achieve equality is not discrimination
under CEDAW. Salbiah gave the example, a provision in the law which stipulates that
a women’s right to earn an income is subject to her husband’s consent may arguably
be a restriction of her (equal) right to earn an income. For example, the 1977
Philippines Code of Muslim Personal Law stipulates in Article 36 that the wife m
with the husband’s consent, exercise her profession or engage in occupati

business. This is a restriction and it is discriminatory against women and need special

measures to make sure that women have equal opportunity and outcome

work and earn an income. By this example, it can be argued that,

Salbiah noted that CEDAW employs special measures to prot
position in relation to men by applying substantive equality

special measures to correct gender traditionalism by
measures are found to be in place to overcome the?g
disadvantage that women face. \

In spite of formal and substantive ECW the i
women, Part Ill of CEDAW states propriate ‘measur
eliminate discrimination against \wn ordel \suvg 0 them Gu,a{ rights with
men in the field of education &nicular\s@n a ba@quality of men
and women in access to k, remunerationgsocia ?'ity, Qé!(ancy and maternity,

education, health car@ conditions.*"€EDAW e@guishes the split between
It ad

public and privatg” spher c@ S iamily @obliges the government to

eliminate discri ;isation or enterprise’. Thus

o

complete solution. Taking appropriate measures also includes

ination by ‘any person, or

Iegislation%t
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designing and implementing programs or allocating resources. Thus, the governments
are required to act and not just refraining from discriminating. The government has to
eliminate structural discrimination (including the historical disadvantage of women)

in all fields, including the political, economic, social and cultural field.

2.7  Concluding Remarks

In this chapter, it is understood that CEDAW has a goal for women to fight for

equality in the private and public fields such as in education, jobs, politi
economic, health, marriage and family relationships on the sam is a men\
CEDAW is considered as part of UDHR which has Western base foundation basihg

“a common standard of achievement for all peoples and allf nati . The pri ary‘

intention in the formation of CEDAW is due to theN DHR does

comprehensively protect women’s rights in the declarations,of human r1\s:x& i

term of equality in all aspects of women’s life, from oliti¢al participation and &

7
public life to education, employment, heN even markiage Jand faﬂﬁu
relationships due to differences between onmen. N

N

This chapter analyses feminist Critiques on righr d swerczz;t there are

five attributes of rights concern Mnist inlthe i entaticé-fbstice. They

are; (i) collective right prevai er dividus&ghts; (ii) the

acknowledgement of diff e\ral rightsfin defi i?luni\ﬁ%h/sm; (iii) rights must

co-relate with dutie rights must: coveriibo priva&-dnd public spheres; and

lastly, (v) the aciw ment ({ The forﬁion of nurture. There is no
tnesesl'v i

doubt that e attributes of rights dlsce_?sg.in this chapter consider the

diversitie Wnan beings, their needs and preferences in biological, cultural,

S
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religion and legal aspects, which could protect not only women but also men from
discrimination. These attributes of rights have commonalities with the attributes of

rights in Islam under the basis of justice for the collective goods.

It is found that CEDAW, in order to achieve de jure and de facto equality

women with men, uphold the principle of gender equality based on the thre
fundamental principles which are: i) principle of substantive equality; ii) principl
non-discrimination; and iii) principle of State obligation. Equality ap by

CEDAW consists of formal and substantive equality in order to ensure women

around the world would not be distinctive in law, legal system an of thes,
community. Both types of equality are developed through the t of justice Wich

/

aims to maintain equilibrium for people within their rsities. It is argue t‘
human rights law to be universally accepted must acknowle th W y

religion, culture, sex and abilities of people. In this er, It is tra%ﬁi C
in establishing justice for women applied subst ity rﬁciple tagetHer W‘Q

formal equality which can be seen through its pm-\s an

n-discriminatio! Inlun@anding

This chapter trace that eq
equality and non-discriminationq‘
CEDAW prohibits not only direct dis i

the law provided seems dean age " '
¢
%e 3

discrimination even thou rovision has tra; metnj . It can be concluded

indire% scrimination. If

is_considered as indirect

that CEDAW uphoald t |nciple?fj sticeqand-equali nsidering the differences

in biology, physical es, background, roé, gromf people exist among women

N

and men am\ orld. \C-)
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