CHAPTER FIVE

A COMPARATIVE ANALYSIS ON THE IMPLEMENTATION OF CEDAW

IN MUSLIM COUNTRIES: MALAYSIA & MOROCCO
5.1 Introduction E
It is contended that the implementation of secular human rights standar esents

particular difficulties in Muslim States where most people perceiWati@

human rights as reflections of ‘Western’ values and norms, he cwﬂtural%nd
religiously alien. However, through the analysis of the previous Chapters, both Islami ‘
and feminist jurisprudences are harmonious in upho, %rin 'Y&f
equality between women and men through substan equality. In 1 C
common attributes of rights in eliminating dis against women evén v@
some different of application and principle duet\ﬁere Man@al
background of the community. i b} | §
Therefore in this chapter, the princ:' e of bﬁ;{\s ghts u{ 1 fternational
Islamic human rights instrum %s UIDHR and/CDHRI scrutinised and

compared with UDHR anﬁ %W so, that t igt of l@ women’s human

rights and gender equalit Isla and i rnﬁontrje imes could be settled

with harmonious s u& Hroug}t analysis; the @\ergences and convergences

N)
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between them are traced but the most important thing to be highlighted is on the
harmonious objective of UIDHR, CDHRI, UDHR, CEDAW and IFLA in upholding
justice. Therefore, the law with regard to human rights should consider their
differences in order to correct the inequality of roles, stereotypes and the unbalance
relationship between women and men in that particular society. In the context
Muslim, de facto and de jure equality of Muslim women with Muslim men
consider the Islamic legal rulings pertaining to gender.

This chapter also highlight the bona fide intention of Malaysian go entin

ratifying CEDAW to eliminate discrimination against women. Th apter alsow,

“\\

analyse the reservations entered by Malaysia due to literal me of JArticle 16 of
CEDAW in which women should have the ‘same’ righ'@This meaning,is

contradict with the principle of gender justice under IFLA which al o\%

the differences between women and men. This chap examine behi C
L4
reservations made by other Muslim countries i alaysia so that” it“will

upgraded for clear understanding of other State%;ers. ,\A

It is intended to show that thé res thS enteredlis not eca‘ma@i’ah or
rpose

Islamic law principle is contradict with<the o e‘o@ (ﬁ@EDAW in

eliminating discrimination and gfolencefagainst women. But, the e%ations entered

are due to the different M}p ication Irusli women and Western
¢
% g?scrimination. In order

women which should be ledged/in order e‘nin t

to show the bona '%on (} laysi ve@'n on gender equality, the
n e ac&ities,

e based on ?Ugrammes and amendmend of

analytical argu
laws on the women in preserving the W&Bn’s status in this country which is

based o iple of substantive as well as formal equality. Another important

S



260

matter which is highlighted in this chapter is on the analysis of the provisions of
CEDAW on monitoring implementation of CEDAW by States parties in order to
know to what extend the State Parties are bound to implement the provisions of

CEDAW in their domestic laws. It is due to the fact that the reservations made by

Malaysian government on CEDAW has been misunderstood as incompatible with t
object and purpose of CEDAW. In spite of that, the principle of ‘pacta sunt se

is examined. These two factors are crucial to be understood so as constructive

harmonisation between IFLA and CEDAW is realised in a positive devel since

IFLA and CEDAW harmonise in applying the principle of substantiv

As a comparison among Muslim states who progressiv: for

on the rights of women, this chapter examine the reservati ns% by the of

Morocco. It is to understand the approach taken by Morocco ppliying CE

while at the same time Shari’ah principle is uphol %, the law of .
C
Islamic State of Morocco is regarded as a model gh, the culture Moroc@

is not similar with the multiple religion, cultu ethni

society, but its development of law onghe ri
within the primary sources of Shai

Modawana law can be the best to be reffrr ma i the similar

basic foundation of Shari’ah. &

\ N ) O

5.2  International Hu ights Instru ts:’A trjn rative View on the
Rights of %Iam{an Westerndu

It is argued thaSurre t state practice of Mue'm)wi:ates lends credibility to the
}aflaw

emerging wlity of principles of internatio including human rights norms

N

ris ence

.
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(Shaheen Sardar Ali, 2000:219). Muslim states have since the inception of United
Nations, actively collaborated in drafting human rights instruments, such as Universal
Islamic Declaration of Human Rights (UIDHR) and Cairo Declaration of Human

Rights in Islam (CDHRI). The UIDHR was presented as response to the exclusion of

Muslims from the domain of human rights as propounded in Universal Declaration
Human Rights (UDHR) and to argue that there is indeed a human rights tradi
Islam. The UIDHR focuses on the idea of freedom and insists that
fundamental right given by God and no one could take it away from
(Mawdudi, 1976:14). In 1990, the Organisation of Islamic Cooperﬁ' E ‘O ) has

formed the CDHRI on its basis is similar to UIDHR (Achilihu, 2010:86) wm'bt
r:s\the‘

Quran and the Prophetic tradition as its sole sources through fficial Islamic for

provides an overview on the Islamic perspective of humal rN affi

The purpose of its formation is to be general guidance for member states\)?(‘the
¢ wdmen’s rights due tok

field of human rights. However, CEDAW is formed to
the exclusion of women under the provisions‘af,U in impaosi r rigrﬂﬁy
t

the similar achivement to men. CEDAW by

between women and men. It is due tO.t at UDHR does

protect women’s rights in the decl@ um W
m

n of CDHRI, umita and CEDAW is

The similarities on tKW
all instruments are man mad hich fofme ?Atro&%gehaviour of human
UDH,Eaﬁd CEDAW is based on

HR anthCDHRI are based on Islamic

Y—v

jurisprudence or Shari’ah sources in its principlt.:)&i the other hand, the divergence

beings either individ

Western foundati

between R and CDHRI is, CDHRI presents a State perspective or collective
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rights and duties of States whereas the UIDHR is a non-State perspective or individual
rights and duties (Mas’ud, 2007:96). CDHRI represents that fundamental rights and
universal freedom are an integral part of the Islamic religion and every person is
individually responsible and the community are collectively responsible for their
safeguard (Preamble of CDHRI). However, both provisions of UIDHR and CDH

consider that when it comes to the marriage and family relationships, collectiv

A

is prevail over individual rights.

On the other hand, UDHR is not a treaty but a common ard of

4

achievement of individuals to all nations. It establishes the objects o rightss,

y

and the first international legal effort to limit the behaviour of s and press<pon

.
L

them duties to their citizens (Nik Salida Suhaila Nik Sal 2@). But, th st

%mn rw@
preseAIan :
& C

are also inherent in Islam. It is argued that the mpor‘t n ommor{kes

between UDHR, UIDHR, and CDHRIgis on tRprinciples nd ou m‘es,@ th
0

implementation of it results in fairness-and justice to ay Nik ii“/da Suhaila

Nik Saleh, 2012:160). &\ \ (J

<
It can be seen in 19 of UIDHR i state(ilyit “every person is
entitled to marry, to foun%ily and to bri up€hi| e‘n'l% conformity with his
religion, traditions w”. I?a beenfclearly @ that all women and men
should carry t wbility in co orm{y WitRFEIigion and culture which is
universal f Aeings. Article 19 (h) of tH@declaraﬁon provides for sharing

obligatiogxponsibilities within the family which is clearly defines the concept

S

important thing is UDHR, CEDAW, UIDHR and CD

principle of human rights in their achievement (re

rights. This has been agreed by Tabandeh (1970

@D
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of Islamic marriage and family institution which also universal for all women and
men around the world. Whenever it is compared to CDHRI, Article 1 of CDHRI laid
down the principle of equality and non-discrimination by stating that:

(@) All human beings form one family whose members are united by their
subordination to Allah and descend from Adam. All men are equal in terms
basic human dignity and basic obligations and responsibilities without a
discrimination on the basis of race, colour, language, belief, sex, religion
political affiliation, social status or other considerations. The true reli
the guarantee for enhancing such dignity along the path to human integrity.

(b) All human beings are Allah's subjects, and the most loved by Him
who are most beneficial to His subjects, and no one has superio ver
another except on the basis of piety and good deeds.

However, UDHR is short of consideration with

acknowledgement of difference of nature and nurture of human

it is stated under Article 1 and 2 of UDHR that: \5
di

“All human beings are born free and equal gnity and rights. Th
endowed with reason and conscience and sho%owards on sin a

spirit of brotherhood”. C
(|
“without disctinction of any kind, such a%ur, seX, ...0r O rgtatu%

Since then, CEDAW provides the provisi hich wi eradi

facto inequality between women a men%der UDHR. CE VY pr s the

provisions which entitle women the same basic rights %’ en WIthift their private or

familial sphere of life which th;Mmy hasl noN huma s discourse.

to
es b

CEDAW acknowledges the “di en an in nature and
nurture. It can be seen in ;\V ich’co !)f snfhs%{tive provisions. For
example Article 1 d eaning/of diseri tio ggalnst women. However it
could be read tog i Article& i rvides ﬁe possibility of affirmative

action aimed at aSelera ing de facto equality be{%ﬁeh women and men. Article 10 —

14 cover Wic, social and cultural rights of women. Article 10 deals with

S
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education and Article 12 deals with equality in health care. Article 16 deals
specifically with the matters of family law. It is found that discrimination against
women uphold by CEDAW is direct and direct discrimination. It cannot be based only
on the neutral provisions of the law but not disadvantageous women or unjust against

women in practice.

On the other hand, Article 6 of CDHRI states that the primary rights and du
of women and men not in the form of formal rights and duties. This indic hat
substantive equality is applied under CDHRI to achieve equality between en and

men. Article 6 of CDHRI states: Y'
(a) Woman is equal to man in human dignity, and has he‘oW?

well as duties to perform, and has her owngeivil™en
independence, and the right to retain her name and li .
(b) The husband is responsible for the maintenance and wel i
On the other hand, Article 16 of UDHR generally state ;e eqliality of w
men in the form of formal equality between % d men e

different in biological, physical, cultural an enjoying this,life. Arti
UDHR states: % [ 0’

4 ¢ &

(1) Men and women of fi Nvithout nyﬁﬁon due t , nationality
or religion, have theftight to marry and to found a family.<Ihey are entitled
to equal rights as to' marfiage, duri iage and at &%ksolution.

(2) Marriage shall i e'free d)full consent of the
intending spouses L4 ‘—z

(3) The family i natural and fundamental g@ nit of society and is

i ion by society andith tate.\

It shows % e 6 o!' ’ucidatveghat this provision is more

comprehensive injaddressing how equality b fWeén women and men could be

As

—

e‘entered into only

achieved M the recognition of the element of ‘cultural’ Islam which is

N
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detrimental to the identity and personality of Muslim women. CDHRI promotes that
gender equality could be achieved through the implementation of rights that must
come with duties which acknowledge differences within the concept of
complementariness not sameness. It is also clearly stated under Article 6 (b) of
CDHRI that the husband is responsible for the support and welfare of the family a
not the wife. It shows that Islamic jurisprudence considers women and

naturally different in their biological nature, physical appearance and psychological

development. On the other hand, Article 16 of UDHR can be regarded eneral
because it provides an open interpretation of equality between w men.
Unfortunately, it is also open for liberalists to interpret equality on“the basis

sameness, by rejecting differences between women and mf Nziuy w 'cnvilld

determine their function in the development of the society. r, both do m

mention of the family as the fundamental institution fin society thatne be
protected by the society and the state law. This sho pubglic rights give
o
priority in the protection of law as well as in fa& rs.
Avrticle 1 of CDHRI has different eIQent as Islamic jur rL‘den
ordinate” t

¢

=}

/p€

olds

G,

Allah as the Most Superior entity and all humans are"s te llah’s rule

which is not illustrated in UD CEDA\'I. \as
element of God or the rights,of G DHR e idered
provisions which provid Nder qudlity I?l!e p med. It is contended

ill amount to d crimlo\

&

r, even h it has the

Lo

most universal

%

LY

that the provisions against human being

because it does

the acﬁ erent ofﬁrence between women and
men in achieveinSusti e. Even though it is star@;mder Article 1 of UDHR that all

human b iwendowed with reason and conscience, but it does not clearly stated

S
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how different reason and conscience of people should be acknowledged in
maintaining justice. Therefore, it should be maintained that the provision of CDHRI is
more ideal and universal in the implementation of justice and equality, on the basis of

how differences of human biological nature and cultural diversity are acknowledged

compared to UDHR.
It shows that UDHR, CEDAW, UIDHR and CDHRI is not incompatible at

It is due to the fact that UIDHR shares twenty (20) themes and CDH res

fourteen (14) themes of rights respectively with those mentioned in the R (Nik

Salida Suhaila, 2012). CEDAW and CDHRI also uphold that ackWeﬁing thes,
is indﬁftes
that UDHR, CEDAW, UIDHR and CDHRI can possib e%wised. The "mai ‘
purpose of having UDHR, CEDAW, UIDHR and CD khmi aW‘
discriminations against all individual human bei %theﬂt liusC

0
treatment of the States. If equality is the g% UN and a prehibition @
i , 20

differences of sex and culture is important in achieving gender ew

discrimination is at the foundation of UN’s humms 03:@2)
since 17 and 18" centuries, Islamic daw fr& the very beginni siiwe@ears
nd pro

ago uphold the principles of justice all Auman beiry Woi@e/ny kind of

violence, oppression and immo w\inst hLIma\@s. Theéﬂ#\g has been
allocated in the Holy Quran &qmre j e in all&wﬁan transactions.
“Indeed, Allah orders ju |Nood co:%dfkin%relatives and forbids

d oppression fHe dmoq&he’s you that perhaps you

)

immorality and bad ct

will be reminded Y"
N

It i\Atated under Article 1 of ‘B@RI that the true faith is the only

guarantee E

ancing such dignity along the path to human perfection. Thus,
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UIDHR and CDHRI are not against the needs of human life because they are still in
line with the element of humanity and brotherhood within the concept of social justice
which considers freedom of individual conscience in the provision of human rights
laws. In spite of that, there is an absolute difference between both in terms of the
supremacy and sovereignty of the Ruler. Where CDHRI acknowledges only t
Creator has the Ultimate Sovereignty, UDHR acknowledges people as the s

ruler (Abdul Hamid Mohamad, n.d.). Similarly, it has been postulated gthat the

principle of human rights in Islam is not based on the domination of pow
and it has not been approved after the war. The attributes of human riﬁ !Q Islam are
based on the concept of ummah (community), mushawarah (discussions) Hh:
bashariyyah (human) (Saari Sungib, 2006) which is based owr the Isl ic‘
religion principle which is universal to all human beings. \

AN

It is important to highlight that in Islamic jusi efce, co i e C
only signify the Muslim community; the univ%lslam establisiies“that
communities have rights through discussion amo manyb: =through w@o

one can hinder another from claimingsand piorming hig/her rights Pn&'ﬁsaari

Sungib, 2006). In other words, even though Auman beinﬁ 0 rof @rent faiths

and cultures, they have the same Nkewiselthe\eemitled wi Q&I!ferent rights

n species (Ni@éon, 1997). Even
e?t'fro&é'lfHR and CDHRI on

coulc\&aﬁarmonised through the

S

and duties in order to ensure, the € nce
though the principle of U I-NCE Wris di

the supremacy and i of the ruler, the

element of broth a umanga d,urtureﬂ%promote.

N
Aeast, UDHR can be the mosiﬂdeal and universal declaration of

L%\e
human ri i provisions regarding gender equality under CDHRI are attributed
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to the declaration of international human rights. In this regard, women and men are
entitled with rights and also duties even with different entitlements to the rights and
duties as they are in fact different and complementary each other. If women and
men’s rights and duties are not organised or structured properly, then it would cause
imbalance of human’s life due to different abilities, competencies, priorities and nee
of people in this world. In spite of having similarities, women and men have

roles in accordance to their biological, physical and psychological nature. It issthus not

wrong to suggest that UDHR could become more universal if it
established differences between human beings to determine their riﬁ and“duties.
This would probably lead to the non-discriminatory treatment of not ‘Qnly MusTPh}\
women but also non-Muslim women and men, because they %Nact,

biologically, physically, psychologically and culturally.

Malay Muslim society, it is not to replace IFL:

Therefore, similar with the implementatio;(%AW i

perspective, it is argued that the methods and re t princi ari’ah é}e

positively employed to ensure the effective qalization of hum rigihts "%slim

States (Baderin, 2006:1). Since IslamiC jurisprudence @ e Ig&)%o balance

and complementary rights and d Ween wl)me\ﬁnen, IFL gaﬁ be an ideal

and universal model to regul Ween wome men in marriage

that eqdalit t,e'en \ﬁa%ﬁﬁ and men can only

is
be achieved whenev men and men have rights to{ﬂ,idy, as well as duties to

perform based o% s of i{e i erby thYe" ligion and their biological

function, but_not'in the ‘context of sameness of fi of individuals. It is contended

and family relationship.

that CD NIFLA provides an ideal con% of gender equality which can be

S
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achieved by acknowledging differences within the spirit of brotherhood and humanity,
namely by considering their differences in nature and nurture. However, CDHRI and
UIDHR as well as IFLA lack of mechanism to effectively monitor the compliance of

human rights in the Islamic countries in which human rights abuses are rampant.

5.3 The Application of CEDAW in Muslim States and Its Monitorin
Procedure

Islamic family law has become the symbol of Islamic identity and relates chon

the rights of Muslim women. However, Muslim States reveals the la ni

rmity

N
in the administration of Islamic family law. It is noted that out of the,189 Stﬁs\
parties to CEDAW, 57 States currently have reservation to C@t of 7nnly‘
25 Muslim countries have made reservations to CEDAW N alaysia.

S%reserva' \ergb ‘
C

Muslim States may be categorised as general, ifi d justified on aasis&
repugnancy to Islamic law and Shari’ah. TIN contro gory we
N

general nature of reservations and imp tthe?rall obligations u elake ates

under the treaty. Under general ns, the greservi n‘o % using

justification of supremacy of reiwe cons‘it \ouu ural practices and entire

ambit of substantive rights prote under C W. wever{@lfic reservations
considered clearer and Ie%&nabl than general lser . The last category
which is reserved on Qrou of repiinancyywi Sha;@)aw is different between
Muslim States. % Muslin. sta ?'ted thatthe religion of Islam as the
primary cause bes dt Y.

S &
N

From the research made by Shaheen (2000;

reservations.
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Among Muslim states who reserves CEDAW under the basis of conflict with
Shari’ah law are Bangladesh, Egypt, Iraq, Kuwait, Libya, Malaysia, Maldives and
Morocco. However, Algeria, Indonesia, Jordan, Pakistan, Turkey, Tunisia and Yemen

do not expressly mention it. It is argued that the reason for different justification for
entering reservations are due to the absence of a unified interpretation of religio
law, which in turn increases the discretion of individual States Parties.

The Kingdom of Bahrain reserves in these term: “with respe the

following provisions of the Convention...Article 16 in so far it is inco e with

the provisions of the Islamic Shari’ah”. Libya on the other hand gener’&l\
reservation citing that CEDAW cannot conflict with Islamic | aving to d }

“personal status derived from the Islamic Shari’ah” The,re s made
are on Article 2 (f) and (g) and Article 16. The term U% the licati

which is without prejudice to the provisions of the l%aﬁ’ah%go )
C
nt of%

of Brunei Darussalam within the terms "The runei

expresses its reservations regarding those provm the, sai 10n that.h?ty

be contrary to the Constitution of Brunei Da lam and t@ the b fl ples
of Islam, the official religion of Br ssalam apd, wit t‘mzjzl to the
generality of the said reservations;@xpresses its le \D'oqs regardi agraph 2 of

Article 9 and paragraph 1 of Arti 9 of th

o

. .

The Maldives sta%\f he ove‘:rn cfthe l&ablic of Maldives will
comply with the pro% the Convention, except e which the Government
may consider ¢ w

toby to the pri esﬁf Isla?'c haria upon which the laws
and traditio the Maldives are found...”. % rabia reserves CEDAW on the

followingytermsy ‘in case of contradiction between any term of the Convention and the

S



norms of Islamic law, the Kingdom is not under obligation to observe the
contradictory terms of the Convention”. Saudi Arabia can be placed in the category of
a Muslim state that strictly follows the classical Islamic law. There is no specific

Islamic law statute in Saudi Arabia and family law matters are governed by classical

Islamic law, in particular standard Hanbali figh.
From the reservations entered by Muslim States, it shows that the

reserves Article on the rights of women are in the area of Islamic fa law.
According to the Vienna Convention on the Law of Treaties, a stat ies may
object to a reservation made by another State party within 12 of the,

made by Malaysia in 1998 that it is stated “with respect

notification of the reservations. From the report on the reservw objed‘

paragraph 2, the Government of Malaysia declares that under t yariah law al
i

laws of Malaysia the age limit for marriage for

eighteen.” In keeping with the depositary pr

Secretary-General proposed to receive the mom i
e

absence of any objection on the part of an the Contracting tls, ei the
deposit itself or to the procedure env , Within a period of d‘a/s {8 he date

of its notification (21 April 1998)%hat is to sa)i 1998. regard, on
the dates indicated below, th tary-Gen received fron@, overnments of

France and the Netherla MOWi cam? }st ing to the said partial
withdrawal. ) @)
% \

France r 20th Jﬁy ﬁnsid at the reservation made by
Malaysia, as, ed in the partial withdraw: IG%\‘nodifications made by Malaysia

on 6 Fel N)& is incompatible with the object and purpose of CEDAW. France

S
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therefore objects to the reservation. This objection shall not otherwise affect the entry
into force of CEDAW between France and Malaysia. On the other hand, on 21st July
1998, the Government of the Kingdom of the Netherlands has examined the
modfication of the reservations made by Malaysia to article 5 (a) and 16.1. (a) and
paragraph 2 of CEDAW. The Government of the Kingdom of the Netherlan
acknowledges that Malaysia has specified these reservations, made at the ti

accession to CEDAW. Nevertheless the Govenrment of the Kingdomy of the

Nethelrands wishes to declare that it assumes that Malaysia

implementation of the rights enshrined in the above articles and will to bring its

N
relevant national legislation into conformity with the obligations posed‘by\

CEDAMW. This declaration shall not preclude the entry into fo‘e of AW

the Kingdom of the Netherlands and Malaysia. Consequ modificatio

question is not accepted, the government of France ha@ected thereE\Y

It is claimed that Malaysia as the State P und by the treatyand arQ

failure to observe the treaty may constitute a h

N
important to be highlighted that mu 'Iatew regimes includi ions
entered by State parties at the time ication ar?prese by the

Vienna Convention on the La Waties, i ) (Sh ‘enlSardar Ali,

2000:241). It is argued that{'traditionally, servation ma@equent to the

conclusion of a treaty re MUna mQus acc tlece é#ﬁther treaty parties,
S

unless the treaty ot% vided [(C.Redgwell, 1@5-282). However, the
Genocide Case H% st major de ‘g from'&manimity rule and thus an

important junctsﬁ in the development of contan;gp;ary theory on reservations to
mutilateralﬂes. hrough the Advisory Opmn issued by International Court of

N
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Justice (ICJ), it is declared that “an objection to a minor reservations should not have
the effect of invalidating ratification”. It has been argued that making reservations to
multilateral treaties is a well-accepted practice in international law (W.A. Schabas,

1996:472).

Since the purpose of human rights treaties is protection of individual and no
the interest of the States, there has been different view given. It is argued that
the prohibitions to reservations are rare in human rights treaties and thus by i
it is permissible (Shaheen Sardar Ali, 2000:243). Further she conte at the
General Comment on issues relating to reservations made by ngh'!\

Committee (HRC) may be usefully employed as operational guidelines ji addr mg

implementation of CEDAW by the" State "parties is monitored by AW’s
Committee, namely concerning the elimin of n ﬁ i‘@/women to

guarantee their enjoyment of thd ht Commltte%ss no power to
determine that the reserva nuII , its reporting
system is a form of sc pu ic cens d St&? making reservations

especially Islamlc c e under constant pressu withdraw or amend the
incompatible la pr tices dl( i l‘ectlo e by other States parties. In

order to avojdythe ‘¢onstant pressure, it is cont@at clear understanding on what
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is intended by CEDAW’s Committee on the meaning of enjoyment of rights under the

provisions of CEDAW is imperative.

In the implementation of CEDAW, Article 2 (d) of CEDAW states that

adequate measures have to be adopted by the State in order to modify or abolis

existing laws, regulations and practices which constitute discrimination again
women. In spite of that, Article 5 (a) of CEDAW provides that the State parties
take all the appropriate measures to modify social and cultural patterns of ¢ ct of

women and men, with a view to achieve the elimination of prejudices, ¢ s and all

of th\
N

thatxsTme
modification or amendment has continuously been made'\% provide ia|‘

protection for women from any discrimination.

The principle of equal rights and duties bet waen ﬂn%ajagec
Stoo

other practices that are based on the idea of inferiority or superiority

sexes or on stereotyped roles for women and men. Therefore, ityi

and family relationships which has been misu d b r gxan@
through the role of wali as the primary guardian and” mai r has'been ill aid
ere if

through the power of the Court through'the rights given to Syarie Judge to i
the individual rights on the role of wali infringe R o} zfjlj has been

practiced a long time ago and gonti sly be* practieed as ha stated under

D

the provisions of IFLA. It istargued that the

wali @}%( and wali raja is

to empower the rights ‘% bot in‘pri w pu&ﬁa spheres and it is in
@o 'tssulre that women get equal

conjunction with Art is t

protection of rig %en not or{y i |v& but 8420, n public spheres.
>
m

FLA to CEDAW has invhca?:onsiderable discussion where the

Str\
basis of th;ﬂ religious law and customary practices of the community. However,

S
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it does not necessarily incompatible at all. CEDAW in Parts I-1V provides the
substantive provisions to eradicate de facto inequality between women and men
whereas IFLA comprises the principle of Islamic law with regard to the rights and
duties of women and men in marriage and family relationships. Both laws aim at
achieving gender justice through substantive equality in spite of formal equality d
to sexual differences between women and men. Both have the same obje

eliminate discrimination against women through different approach due to different

culture, religion and legal system. In Malaysia, the focus of gender to
guarantee equal sharing of resources, information, opportunities its of
development for both women and men, and to integrate women in sectors o
development in accordance with their capabilities and needs'so enhal c:}veir‘
quality of life, eradicate poverty and eliminate iIIiteracyN e a peaceful
harmonious and prosperous nation (National Policy on n 1989). \Y

Since CEDAW only provides the indivi% of Wo%en to
international legal norms of non-discrimination o asis of
IFLA which has the attribute of collective Qts and duties of

e nin
N
marriage and family matters. Therefo of the pr?nsions I‘ELA Seems to be

incompatible with CEDAW on wthat tl'r Mnate the Qf:s/of women

whenever it infringe the col&nterest b@ly me@ For example,

entitlement of polygamqage, dissoluti ;’ m@égﬁ, maintenance in
ardi

ship and theyrole, of w@ marriage are regulated

marriage, custodial e%
based on collectivé interestr All tlfs are far&der the rights of marriage

and the obligatiox%arriage life which hai%@;alanced between women and
men for WBEI g the enjoyment of mahage and family life. It has to be

N
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understood that IFLA with the attributes of collective rights and duties does not
deprived the individual rights of women but giving them a suitable entitlements of

rights and duties to protect the marriage and family institution.
5.4  Bona Fide Intention of Malaysian Government in Entering Reservatio

to CEDAW !
Malaysia’s original reservations to CEDAW took place on 5™ July 1995 onge it has
ratified CEDAW. The reservations covered Articles 2 (f) in which the s@as
to condemn discrimination against women in all its forms an ertake all

?’ N
appropriate measures to modify or abolish existing laws, reguati% stomsEhd\
e e

practices which constitute discrimination against women. It al%

of CEDAW which urges the state party to modify the SOCkN

conduct of men and women, with a view to achieving tl limination

and customary and all other practices which are base ideafof the inf

the superiority of either of the sexes or on s% roles

Besides, Malaysia also reserves Article 7Te beginning i :
parties shall take all appropriate mea% inate dis€rimination ,ag@/v

. " . . $ &
in the political and public life of the country®and, IIerQL-J} 0 women,

on equal terms with men, the right to in alllelectio and pu@erenda and to

be eligible for election to W:Iy elected
‘ ¢

on the provision that the States/parties/shall grant
acquire, change or ta%elr nati?al y. They
marriage to an &hange of nationality by tfRﬁusband during marriage shall

automaticall the nationality of the wiféxrender her stateless or force upon her

the na’uon?\he husband also has been reserved by Malaysian government.

%
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With regard to Article 16 of CEDAW, originally Malaysia has fully reserves
this article in which it provides the meaning of equality between women and men in
marriage and family relation matters. It is contended that Malaysia does not consider
itself bound by the provisions of Article 16 of the aforesaid convention (Arik Sanusi,
2016) due to the fact that reservations to these Articles are significant to Musli
society as Shariah law is one of the major sources of law in which the app

might be different with Western culture and application. The provisions of

provides that women and men have the same rights in marriage and fami
matters such as, (a) the same right to enter into marriage; (b) the sal i ely to
choose a spouse and to enter into marriage only with their free and fu onsent;‘(b)\
the same rights and responsibilities during marriage and at, tNtion' (d) the‘
same rights and responsibilities as parents, irrespectiv«w arital status

matters relating to their children; in all cases the interests of the cNNa be
paramount; (e) the same rights to decide freely and ?o iblyfon the nu qer andc
spacing of their children and to have access tcﬂ mation, ion and n&ﬁ&
to enable them to exercise these rights; (f)Te rights and r, sibili‘@vith

regard to guardianship, wardship, trfusteeship ‘and adoption of ilo‘rem@similar

inall c e interests

rights @and and wife,
i?n and@ccupation; (h) the
eéhi;tf‘jaisition, management,

S
administration, enjb% disp?it n ofpro rty@er free of charge or for a
valuable considerati ’ Y"
A S’

N
N

institutions where these concepts exist in natfonal
of the children shall be param&xe samelperson
including the right to cho swily name, a

" n

same rights for both spo injrespect of the
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However, after examination and investigation is made on the reservations,
then on 6" February 1998, Malaysia notified the Secretary-General of its withdrawal
on the reservations in respect of Articles 2 (f), 9 (1), 16 (b), 16 (d), 16 (e) and (h) of
CEDAW of a partial withdrawal as follows: “The Government of Malaysia withdraws
its reservation in respect of article 2 (f), 9 (1), 16 (b), 16 (d), 16 (e) and 16 (h).” At t
same date, the Government of Malaysia notified the Secretary-General tha

decided to modify its reservation made upon accession as follows: “With respect to

article 5 (a) of the Convention, the Government of Malaysia decl t the

‘With
N

respect to article 7 (b) of the Convention, the Government of Malaysia‘declares Tﬂhg

the application of said article 7 (b) shall not affect appoir% ertai :)mnlic‘
i

offices like the Mufti Shariah Court Judges, and the Ima

provision is subject to the Syariah law on the division of inherited ty.

is in accordaj

with the provisions of the Islamic Shariah law.” “Wit%:t to artic

2 of the Convention, the Government of Malaysia dec at it§yreservati

reviewed if the Government amends the rele\% 2 “With r t t arti‘(‘:Ie

(a) and paragraph 2, the Government of Mal@ysiasdeclares jthat under the Shf\@daw
and the laws of Malaysia the age Iiw%rtge for wgty;xl@e@men is
eighteen.” l \" (fj/

<

ervatioc&%to Articles 5 (a),

?)'weﬁn%i{ntained. Afterward,
notl&d/the following: "..., the

Government of Malaysia,[".] with&a i r’ervatioﬁ respect of articles 5 (a), 7

(b) and 16 (2) of the Convention; ...." Therefore,@)hﬂse articles infact withdrawn, the

remainin N&ltions into CEDAW are on Atrticle 9 (2) and 16 (1) (a), (c), (f) and

S
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(9). In relation to article 11, Malaysia interprets the provisions of this article as a
reference to the prohibition of discrimination on the basis of equality between men
and women only (Note 70, Chapter 1V.8, Multilateral Treaties Deposited with the

Secretary-General).

After that, there was no more withdrawal made by Malaysian government int
the reservations of CEDAW. But recognition and commitment of Malaysia
ratifying CEDAW has been brought into the provision of the Malaysian ral
Constitution in July 2001. The government of Malaysia agreed to amend Atticle 8 (2)
of the Constitution by including ‘gender’ as a basis for non-discrimin . After thies,

N

amendment, Article 8 (2) provides that: ‘1

“Except as expressly authorised by this ConsM;ere shall be

discrimination against citizens on the ground only of religio
place of birth or gender in any law or in intment u
authority or in the administration of any relating t

holding or disposition of property or the esta g orfearryin
trade, business, profession, vocation or e ?

However, Article 8 (5) of the Malaysheral itution also p@eﬁ(s/
that “This Article does not invalidatgger any pravision gullat@onal
law; any provision or practice restricting office or em ent’ cofinected with the
affairs of religion, or of an insti anaged l]y a grau rofess@ religion, to

A S

persons professing that religi
\ ’ l c,)(.z
The amendment to Article 8 (2) of the ns&utiwo include gender as the
basis of non-discri '$WS? na fide intentio Malaysian government to
uphold equalit Mr and elimi ting’disc{'rﬁz'nﬁtion against women in this
country. Hée context of gender eqm@in this dualist country which is

Islamic c?* der the Constitution and majority of citizens are Muslims might not
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same with the context of gender equality in CEDAW?’s provisions. This Avrticle 8 (2)
only states that discrimination in gender is prohibited without specifically define the
meaning and context of discrimination in which gender equality may bring to various
interpretations (Salbiah Ahmad, n.d) by different background of people due to

different belief, culture and interest of people.

Until now, the remaining reservations into Article 16 (1) of CEDAW

has been held as stated below:
(@) the same right to enter into marriage,
(c) the same rights and responsibilities during marriage and at its disso%n, : Q

(f) the same rights and responsibilities with regard to gudrdianship, war@ship,
trusteeship and adoption of children, or similar institutions wrge th oncepts exist

38

-9

in national legislation; in all cases the interests of the childsen paramount;

(g) the same personal rights as husband and wife, includin right to cho§
C

family name, a profession and an occupation. c :h\

The provisions of Article 16 (1) (a), (c), of CEDAW previgdes t
arriag&l%’
N

Qi% rights
AL

e CEDAW

women and men should have the ‘same rightM sponsibiliti
family relations to achieve gender equalv
provisions of Article 16 literally me

instead of substantive equality applied by CE

Committee has consistently c&%m the.elimination of d'\'

women requires State p Novi far subs nti\le agéﬂ’ as formal equality
(General Recommenqa%rticle 6 of*CE AV:V, ég para. 8). This can be
achieved when t% rties g in appli@ and effects of laws and

e that t

policies and ensE hey provide for equality, i :fact, accounting for women’s
or exclusion. Substantive equality Ts not defined within the context of

disadvanta\

N

ination against

z/JZ
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sameness or similar of rights but substantive equality is applied to achieve justice for

people suitable with their condition by acknowledging their establish differences.

The principle of ‘pacta sunt servanda’ or the rule that ‘treaties are binding on
the parties and must be performed in good faith’ is stated under Article 27 of Vien
Convention on the Law of Treaties that “a party may not invoke the provisions of it

internal law as justification for its failure to perform a treaty”. In spite of that,

AL

28, paragraph 2, of CEDAW adopts the impermissibility principle contain

Vienna Convention on the Law of Treaties. It states that a reservation patible

A;t

with the object and purpose of the present Convention shall not tted LS

indicates that although at the first place, reservations can be ent not a
the central principles uphold by CEDAW and to generalsint Iaw
they may be challenged by other States parties. However, Ade;?
ﬂ C
minor reservation” should not have the effect i ting the tign (T

Dt is
o

issued by the International Court of Justice (ICJ) that “a

Genocide Case, ICJ). It is a well accepted prm internati

that the reservations entered by M aysanent are n isad ous
Muslim women in achieving gender and prote t?uls o%men in
marriage and family relation mat hus the t[ \'r&perfor ood faith to
achieve its objective. &

The principle of h is rated i e 0 change of Greek and
Turkish Populatlons IJ Reports Series B, ; 20 in which the World

Court decided t S te WhIC}(h tﬁcted international obligations is
bound to m legislation such modlflca may be necessary to ensure the

fulfilme N bligations undertaken”. It is argued that the ‘dualist theory’ assumes

S
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that international law and national law are two separate legal systems which exist
independently of each other. International law regulates the relationship between
States whereas national law regulates the rights and duties of individuals within a

state. Thus, for international law to be applicable in the national legal order, it must be

transformed into national law by means of national legislation (Abdul Ghafur Hami
2016:234).

Substantive equality will consider the differences factors among hum ings
in order to maintain justice. Therefore, the comment made by CEDA mmittee

that the reservations of the Malaysian government into Article 16 is cvvith th\

object and purpose of CEDAW is not right as different entitW righ

duties are given for Muslim women and men in marriag el%o istom

that they enjoy their marriage life with just and balance. It caus%

equality in Islamic jurisprudence is through the n tl%complﬁ
? @

balance not sameness. 7]

¢
N S
icle contradicts the princi At)f

Hence, the literal meaning of
substantive equality under CEDAW It is alsgyincompatible with"certain Fighits and
duties of women and men in Islamic iage n(b'f i refti ips which

@

on the co of difference

regulates different entitlements Nnd dut‘es bas
and complementariness an %in marri
enjoyment of life. There%xwticl 16‘ 1)
defined within the %}f only formalfeq
women and meiwr rights §1d esfre duﬁa. heir biological, physical and

psychologic nces which affect their rol@' functions.

N
N

family, %ﬁonships for the
Y,

@), ) (g) of CEDAW are

lity, ill discriminate Muslim



283

The coverage of law under IFLA regulates the rights and duties of Muslim
women and men in marriage and family relations based on Islamic legal rulings. The
basis foundation of law applied by IFLA is Shari’ah jurisprudence which the sources
and methodologies are based on Divine revelation that is Al-Quran, As-Sunnah and
Islamic Jurists. The attributes of Islamic human rights and its concept of equali
under the provision of IFLA are in accordance with the Divine revelation, na

Qur’an and Al-Sunnah and juristic opinions. It consists of the rights of Godyand the

rights of human beings and non-human beings. The rights of Go
considered as public rights will prevail over individual rights but the i

is permissible as long as it is not infringe the public rights. Islamic RAuman rig}H'ts\

which are based on human nature acknowledge the sexual 1dN fils or c:la.lral‘
differences in human beings. Instead of similarities, the drN S|

culture or gender is the crucial factors to be considere% ity
concept of equality is based on the nature of hum tionfwhich rel
biological roles and function, religious and Spiﬂ .

punishment. Islamic jurisprudence clearly at God creat
from a similar origin but with differ ions i

ex, religion

0
and their spiritual belief which inflen{eth divi
The division of rights N&s unde

revealed by the Creator which iS'stated in the Holy y& a@%o«nah of the Prophet.
Islamic moral values@' les influencé&the tights @uties of Muslims which
is not against human, nature. For‘% ; ‘gnly t@ult competent women are
obliged to fully“eover their body. It is not oblgjeq, or children. It shows that the
command w r women after puberty is}protect their body or their dignity

N
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because the physical body of women will be changed after puberty. Besides, it is due
to the fact that women reproductive functions are actives after menstruation period
which if it is not protected would disadvantage women. Without the command of God
to cover the body and to protect their dignity, women are more open for
disadvantageous situation. Shariah jurisprudence has embodied the ideal and univers
attributes of rights for both women and men which suitable with human nat
nurture. In the contrary, the basis foundation of law under CEDAW is originated from

Western enlightenment which is mainly derived from Christian ethi moral

values.

CEDAW is aimed to protect the private as well as the ic spheres
women from any kind of discrimination. It is different wi I%ich prov
rights and duties of women and men within their private sphere. The_meani

discrimination under CEDAW covers direct and 'r%discrin@v ]
discrimination refers to partial discrimination \% wome'r‘l in di untage%
situation compared to their male counterpart. Ima y, | I%Zgjes hﬁ%
or positive discrimination, namely by recognisifig differenttreatm slgive \ose
in different situations i.e. different functi?sbojr%zjbr.nen in

\'(:s.Lappeara%&Voased on its
ini age o@ i

]exe due to biological

accordance to their biological, pHysical and pS)‘C

sources. For example, Section&.A ont
different entitlement of chd dutiess betwi
n

age shows that

;s

differences between \Q and’men which affecttheir bQ cal roles and priority in

a society. This rgSearch hlighf t applied the concept of substantive

equality in achieving de facto and de jure equal'ggv.vomen with men similar with
A N

N
N
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CEDAW. Therefore the reservations to Article 16 (1) (a), (c), (f) and (g) of CEDAW

is not contrary with the object and purpose of CEDAW.

The application of substantive equality under IFLA is illustrated by Section 8
where it is stated that the minimum age to enter into marriage for women is sixte
whereas men is eighteen. In Islamic jurisprudence, there is no limitation of age o
marriage. However, the primary objective of marriage in Islam is for obtaining
possessing enjoyment. Therefore, in obtaining and possessing enjoyment in iage
life, any disadvantageous situation should be avoided. Thus, the differencetin, the age

of marriage between women and men is not problematic as long as it i

Al

in accordance with the nature and nurture of Malay Muslim ¢

uni
the reservation made into Article 16 (1) (a) due to the progi ihction 80
which provides different age of marriage is not nec ;hri inuw i
women. However, it may be disadvantageous Musli men if ag t i>1en,c

women are being restricted of their rights to goi or even getti

N

Even if the State authority feels that

for the sake of justice in order to avoi
the reservations entered are not ne&sziril scri
the reservations made by Malaysian government into

protect women from discri Wi the same|
¢

riphts is@ired by law in the
C—)

meaning of that Article. : (_}
2
The provi f IFLA Whi& ith Article, 16 (1) (c) can be scrutinized

in Section 59 of WFLA which declares the pm@s\m court to order a husbhand on

matters W to the maintenance of Wifht is based on the rules in Islamic

S
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jurisprudence that a husband is a primary maintainance provider in marriage.
However, this provision does not deny the rights of women to maintain the family in
certain circumstances. The provision of Section 59 highlights that men are primarily
responsible to maintain the family not women and the court has power to order the
husband to give maintenance to the wife. It shows that Islamic law considers t
difficulties facing by women in situations where they bear the duty to provide

children, difficulties during pregnancy and labour as well as difficulties during the

nursing of the children and also during menstruation period. Corresp

responsibility of men to be a primary maintainer in a marriage is for t ance rights

N
and duties between women and men which is in accordance with biologieal, phys]'&ﬂ\

and psychological capabilities of men and women in natur‘ Nnr':jume tathe‘

basis of the reservation made to Article 16 (1) (c) in whi and h

have different rights and responsibilities during mar ased on th

nature and nurture. [,

Muslim women do have different W of , di of
compared to Muslim men. For example, r Section'49 wo enl h@
dissolve the marriage by method of infwhich sheghas @ t%oa ment to
dissolve the marriage. Section 5 ws that \I/o m have rk% dissolve the
marriage through the method" of #ayliq (husb bri his pn&,j}e made through
ta’lig). Under Section 52%\/@ n do hav r?‘ls similar opportunity as men
to apply for divorce% tipulated ground hicr\g_dalled as fasakh method.
All these provisi% reaso£ ‘Wations‘&rticle 16 (1) (c) in which
women do not h& the“same rights as men in d@tsion of marriage. The different

methods of'dissolution also caused by the biological nature of women which different

N

—
o
Q
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with men which affect the rights of the foetus in case the wife is pregnant. Women
and men in Islamic marriage have different primary duty for the collective rights and
duties. It relates with the duties and responsibilities as mother and father in a Muslim
family. Thus, gender roles as stipulated under the provisions of IFLA which
acknowledge differences are in accordance with the principle of non-discriminati
under Islamic law and do not contradict with CEDAW because it
disadvantageous women.

The efforts of Malaysia government to eliminate gender inequali also be

with gender equality under CEDAW. For example, in 1999, amw

the paternalistic Guardianship of Infants Act 1961 (GI@

guardianship of a child in the father. The amendment gave bo
and duties with regard to their children, especially

and upbringing. The amendment aimed primaril e pr

mothers in dealing with administrative issuesN| gtoi

registration. This law does not apply t usWalays ; l 0
In 1999, a Code of Practice on tl Prevew‘,j& raof:tﬁ&/of Sexual

Harrasment in the Workplace @d. Thc‘;gh the tode was(:?!gally binding,
it sends a clear message o%o lety vie | haras@u. The absence of
-

have ho lega meﬁs seek redress in sexual

harassment cases. %the;g no /single @being passed on gender
inda

legislation means that

t is underway'to ine'lude insons on sexual harassment in

discrimination
relevant IabrA namely the Employmem@%, the Industrial Relation Act

1967 an pational Safety and Health Act 1994;

S
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In conjunction with the ratification of CEDAW, the Domestic Violence Act
1994, finally enforced in 1996. It was formulated to deal with violence within the
household. It may include domestic servants, although there is no provision expressly

addressing this. This act is currently under revision to expand the definition of
domestic violence, provide victims with maximum protection and allow them t
right of compensation. There is also a proposal to criminalise domestic violen
Anti-Trafficking in Persons Act was also passed in 2007 and marital rape was made
an offence and incorporated into the Penal Code in 2008. é
Malaysia’s commitment to CEDAW for equality of rights betw

men not only can be seen through laws but also with the estw

policies with regard to the rights of women public oﬁice@%m and
to be groun i

continuing into the early years of the 21% century proved

for women (Suhakam's Report, 2010:3). According akam’s R
0
Malaysia see the appointment of the first fen% but also the

Director-General of Education as well as the app ent of

Generals of Ministries. In the diplomatic sef¥ice, a few female_ambass were

appointed since the 1980s whereas in the polifical arena,fthere have Be number of

female ministers in the Cabinem. l \ (J
Pursuant to the f \Nued in_2006, Wwhi
’ (,?
female judges in the Syariah courts, the state of ela{an @a ready appointed three
Qrs

a'lows @e appointment of
female judges as s (mec?ti n officers’in c@Mth the power to serve as

Syariah judges.4Lhe ah judiciary fth&eder&'l’erritorries in 2010 appointed

two female j erve in the Syariah cour@&me Federal Territories.

N



289

The recent government policy of employing at least 30 percent of women in
the decision-making positions in the public sector indicates a positive development
which has been introduced in 2004. In 2016, 35.8 percent of women officers were
appointed and contributed in decision-making positions (Hua, 2017). Other than that,
beginning 2010, the authority in the Federal Territories of Kuala Lumpur, Labuan a
Putrajaya agreed to appoint women as judges at the Shari’ah Courts. This is b
the National Fatwa Committee Council ruling that a woman can be appointed as a

Shari’ah judge except in matters concerning Hudud and Qisas (Mo Azam

Mohamed Adil & Noor Huda Roslan, 2016).

family and the community (official website of MWFCD, 26 ob r‘BQQT

been implemented in accordance with the documentyentitle Platf()%io for
0

the Development of Women towards the Year 2 y for the ‘esta |shhwen%@

a full-fledged ministry that demonstrates the Ment'

status of women in this country’. The datest rqganization f MWEC

four (4) agencies under its direct jurisdictiony They areaﬁ D rmewr Women

Development (JPW), the Soci:%re De[‘art\bf Malayg’ KMM), the
il

n@sees

National Population and Fami velo Bo LPP and the Social

(
Institute of Malaysia (IS \ L4 :' C—)b

MWEFCD i %witr}th responsi iIit@romote and raise public
&/

perception on tance of th role,of wRTe'n and family institution in

&Y
contributin\ the developmental agends\o the nation. The Ministry is also
e

responsibgor

creation and promotion of community and social awareness
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programmes as well as the progression of the nation's social development objectives
aspects especially those relating to social welfare, in line with the "Caring and
Developed Society", emphasized in the nation's Wawasan 202072 (Vision 2020). The
vision™ of this ministry is to achieve gender equality, family and community
development as a caring and prosperous basis of a fairly developed country where

the goal of this ministry is to develop a prosperous society through the

A

of responsibility.

In order to promote awareness and provide education relating to h rights

4

in Malaysia, the Human Rights Commission of Malaysia (SUH o w&s

established by Parliament under the Human Rights Commis of alay5|

%

1999, Act 597. Anothetr functions of SUHAKAM as setfiout ion 4 (1)

egislati WT
Iso to
accessmno e&hes@
r

other international instruments in the field ofN righ ma

e
conflict arises with regard to CEDA pllc¥n Itisals statej ?ndfr S 4 (4)

- 3

Act are to advise and assist Government in formulating

recommend the necessary measures to be taken. T

recommend to the Government with regard to su

of the Act that regard shall be had to t rsal Decl%m m] ights 1948

e“Federal tutlon This

t meno&d in Part Il but
referred to in the UDHR fand /us! be sy"ed,fpn%i}ded that there is no

3 http://lwww.epu. g‘_‘webiuest/wa as 91-202 In 1991, 2020 (W2020) was

introduced with the objective of becoming a developed nation by the year 2020 with its own
mold. W2020 outlines the roadmap to achieve developed nation status by targeting an economic
growth rate of7 ercent eryear until 2020 N

(UDHR) to the extent that is on3|stenth|t

means that whatever rights ties

™ http: // myIV|5| misi-dan-objektif \
5 SUH Suruhanjaya Hak Asasi Manusia in Malay language. Its English name being The
Human RI ission of Malaysia. SUHAKAM was established by the Parliament under the

Human mission of Malaysia Act 1999, Act 597.


http://www.epu.gov.my/web/guest/wawasan-2020-1991-2020
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conflict with the Constitution of this country (Official Portal Human Rights

Commission of Malaysia, 17 June 2016).

5.5 Reformation of Muslim Women’s Rights Law: The Example of Morocco

In some other Muslim countries, legislation and judicial decisions to promo
women’s rights have been based, in significant part, on CEDAW (Abdul

Hamid, 2016:243). Finding inspiration from Morocco’s success

transformation, Malaysia has also tailored a text on Guide to Equality t

specific needs of Malaysian women. This action has been taken i 5

Islamic family law act has been considered to be amended. In this sectionythe analm
is made on the reformation of Muslim women’s rights law in %
or Turkey which are more radical and secular.

Morocco is the Maghreb nations of Nort icajin whi

€

Islamic feminist movement has successfully lo mily_reform (

/i

2007:49). This has been adopted as a model for ysia’

demands for gender equality. It is stated thghe reformation o heﬁ@w in
M -

Morocco shortly following the crowning King p wi %999. It i
,\@'ng has i to pay heed

poverqﬁ(uhich come to the

w

codified in Moudawana (Mayer :434). In T)O

to the demands of reformists in elfmipating

consideration of refor awana ¥(Pit : ’Z!)04. = The discourse was

nic intgrpretation hich.&p%asized gender equality

ally, { r’2004%ng Muhammad 1V enacted

informed by a progr
and domestic harmo

Morocco’s new family law. N
X

N
N
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With regard to the reservations entered by Morocco into article 2, the
Government of the Kingdom of Morocco express its readiness to apply the provisions
of this article provided that: They are without prejudice to the constitutional
requirement that regulate the rules of succession to the throne of
the Kingdom of Morocco. They do not conflict with the provisions of the Islam
Shariah. It should be noted that certain of the provisions contained in the M

Code of Personal Status according women rights that differ from the rights conferred

on men may not be infringed upon or abrogated because they derive pri
the Islamic Shariah, which strives, among its other objectives, to stri Ianc{
between the spouses in order to preserve the coherence of family|ife_V ‘\

With regard to article 15, paragraph %overnm W of‘

the Kingdom of Morocco declares that it can only be bound b provisions

paragraph, in particular those relating to the right of choos sidenc
and domicile, to the extent that they are not in iblerwith aQicIes and 36$
the Moroccan Code of Personal Status. \ A
N
With regard to reservations e into article 9, pafagraphy2, the G ment

of the Kingdom of Morocco makes a reservation wi% i£ in view of
the fact that the Law of Morocc Wlity pelmits ild to bea,@s nationality of

its mother only in the cases& born tevan n fatlt,} gardless of place
of birth, or to a stateles% hen orn‘in

=

, aﬁd')t does so in order to

&ﬁ}ild born in Morocco of a

¥

guarantee to each chi ight to a nationali ther!
Moroccan moth a foreign fathe y &quire‘?e nationality of its mother by

declaring, withi years of reaching the ag ajority, its desire to acquire that
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nationality, provided that, on making such declaration, its customary and regular

residence is in Morocco.

With regard to article 16, the Government of the Kingdom of Morocco makes

a reservation with regard to the provisions of this article, particularly those relating

the equality of men and women, in respect of rights and responsibilities on entry int
and at dissolution of marriage. Equality of this kind is considered incompatible
the Islamic Shariah, which guarantees to each of the spouses ri and

responsibilities within a framework of equilibrium and complementa order to
preserve the sacred bond of matrimony. The provisions of the IslamiT obliga\
the husband to provide a nuptial gift upon marriage and to sup his |Iy,«T|Ie
the wife is not required by law to support the family.

Further, at dissolution of marriage, the husband @o p i terTce.
% ofﬂe operty?d ringc

ision by the (@

having no jurisdiction over his wife's prop %ese r '-@h
confers the right of divorce on a wo only gdecision of a Shaniah judge.

With regard to article 29, the Governmen \H&{K gdom rocco does
not consider itself bound by @raqr !‘ of thissarticle, @ provides that

N
“Any dispute between tW;Nore St tes‘Pa i or}:ern'!n(_tye interpretation or

s&ledey}negotiation shall, at the
to arbj,@.ﬁ\en. The Government of

tha;any dEﬁte of this kind can only be

the Kingdom offMor Is of the vie
S
referred to ar by agreement of all the pﬁrﬁg to the dispute.

N

N

-/

In contrast, the wife enjoys complete freedom of

the marriage and upon its dissolution without supe

application of the pres onvention which_is

request of one be ?b itte
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5.6 The Reformed Mudawana Law of Morocco

In the state of Morocco, the new body of law instituted several significant changes,
including the raising of the marriageable age of women to 18 and the abolishment of
the obligation of obedience. While polygamy is remained stated legal under the ne

law but its practice is greatly restricted by a set of conditions so rigorous as to rende

it virtually unfeasible. It has been noted that in framing the Islamic family law re

Nig

in Morocco, the arguments are based on four sources of authority which are nic

principles, national constitutional law, international human rights law and sogiological

studies investigating interactions within Morocco families structur«TArche‘f\
on

2007:56). There are two instruments of change which have reli

transformation of Islamic family law in Morocco which a@d red Meas ”
and “The Guide to Equality in the Family in the MaghriE
The reformed Mudawana defines marriage as g coant

and a woman consent to unite in order to have.a on an

Y

I\

The stated goal of marriage is to cre

Understanding the objective of marriage is_seemyas crucial factor

c
>
[N
>

the successful marriage. The objective of riage ig& or ge' tisfaction

but comes with duties and rew&%s betw'zen human beings: t is why it is
rm

stated that women and men K awana iciprOteDg ts and duties.
¢ 2 C,)

With regard t ygamous marriagemtheiMoroccan Code of Personal Status

of 1957 took a middle™eeurse ly en Syria and@sia. It is not prohibited

polygamy like t hasfbeen done by Tunisia b%gv'ides conditions for polygamy

in which the wife challenge a polygamous}'sangement not the judge. However,
Y

there are s odifications made in the reformed Mudawana law of Morocco.

S
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Firstly, it now requires judicial approval and not the husband discretion. Second, the
husband must demonstrate the necessity of the second marriage and demonstrate that
he can provide adequate resources to fairly and equally support two households.
Third, retain that polygamy is impermissible if the wife previously required that the
husband not marry a second wife. Lastly, it is cited the verse of the Holy Quran

polygamy that “if you fear being unfair, marry only one man”.

In the case of divorece, it is clearly stated that the provisions of Shari’a uire
a hushand to provide a mahr or dowry and maintainence to the wives. efore, in

the reservations it is stated that for these reasons, the Islamic Shari ers th\

rights on dissolution of marriage. In the Mudawana law, divorcelby huw
i e

a judge’s permission and review. It is similar witl %ision 0 )

IFLA which requires the Court’s permission u n 45 of IFL

provision of Section 55A of IFLA which see at a hus
N

divorce his wife outside court. The udaw of Morocco Isl E$that

women have rights to ask for divorc abuse th?s es r}b{tzll ing the

liberal admission of evidence. W/ utual divi \tﬂaqt causegﬂable as long
&

as no harm comes to the couple’s ¢hildren.

With regard to th% tod Arﬁcle ’ 7'4 a Lé of Mudawana law
address on this issue%ﬂ states that apvoman t remarry without losing
custody of her ¢ wess the r{sb IS ﬁitabl oved from the bloodline, the
husband is t 1ld’s legal guardian, or she is t‘e-j ild’s legal guardian. Article 175

N

allows t N to retain custody even if she remarries or moves away from the

S
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hushand, so long as the child suffers no harm. Finally, a woman will not lose custody
of her children even if she remarries provided one of the four following situations
applied: 1) the child is seven years old or younger or separation would harm the child;

2) the child has an illness or condition that makes caring for the child by anyone other
than the mother impossible; 3) the spouse is the legal guardian of the child; or 4) t
mother is the legal guardian of the child. Another reforms made is once a chi
fifteen, he or she may decide which parent to live with following a divorce.

With regard to the right of the child to the maintenance, M@W
provides that the husband must provide food, lodging, and finanvort. L

addition, the government created a special fund for children whese father co

provide for them due to force majeure. Another changes dewawana lal
o’h

the time limit for reserving legal disputes from a div

aimedto\de
judicial inaction which cause a wife and a childre: t%for yez&ﬁlgt

C
maintainence from the husband. It is provided t must close th&xease in SQ

months. Lastly, the government of Morocco inM enu ily cou&%’
NS

anticipation of an increased family co casew. . l 0

It is stated that in Mudawana law, itds a pr% "&IL dchildren
from either a deceased son or & deceased d@ grandpa.@&to receive an
obligatory amount of the gramdpare estate? rmed ]\@Q ana also extends
greater rights to women @en regarding rm[!/ di s. Children born out

indivi

of wedlock receive nition, and if @n i denies parentage, courts

will use scientifi ing to resolve dispute. noted that while Morocco

e Convention on the Riglt\ he Child (CRC), which require
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similar actions, the reformed Mudawana establishes these international principles in

Moroccan domestic law for the first time.

5.7  Concluding Remarks

In this chapter, it can be concluded that IFLA has the attributes which common wi
the attributes of Islamic human rights instrument which are CDHRI and
Since CDHRI and UIDHR are harmonious with UDHR in its principle and
IFLA also harmonious with UDHR in its principle of justice and hu
However, IFLA regulates the rights and duties of Muslim wo d men in

marriage and family relations matters. Different entitlement to rights z dutieﬁt

Muslim women and men under IFLA due to different Nhys' al nd‘
|

psychological nature of them is universal and failure to ac

will probably caused for discrimination. Since then, th%ations madesin %cle

16 (1) (a), (c), (f) and (g) of CEDAW by Malaysian mentiare reasonable and®

necessary to protect Muslim married women frw

which could disadvantageous them. Most tly, women reservé\ﬁsom

direct and indirect discrimination the provisions of law lan omary

practices. \ \
Since Article 16 of CED rovi \Qo W@ in marriage and
e rightsfand e;(!f l\/ﬁsy'n women and men in
jor di erenec\' covered between IFLA

and CEDAW is irw ge of ‘ | IFLA‘g- lates the rights and duties of
Q

Muslim wo men in marriage and famihc?elatlons based on Islamic religious

=

family relation and IFLA [provi

principle Nas CEDAW is aimed to protect the private as well as public spheres

S
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of women from any kind of discrimination based on Western determination of law
and culture. Another difference between IFLA and CEDAW is the basis of the
foundation of law, in which IFLA is founded under the Shari’ah framework of which

the sources and methodologies are based on Divine revelations, namely the Al-Qur’an
and Sunnah of the Prophet P.B.U.H and Muslim jurists as the philosophy pof righ
and duties. On the other hand, CEDAW is based on human ideology originat
Western enlightenment which is mainly derived from Christian ethics and moral
values. é

In examining the application of CEDAW in other Muslim co@ere a
some reformation made by Muslim states which is suitable t i emenW in
Malaysia. For example on the minimum age of marriagedwhi ndardize 8
years for women and men in Morocco. The amend hs rovision i
contradict with Shari’ah jurisprudence since there isyno minimum age
of marriage in Islamic jurisprudence. Besides, %put learly thegpoWer @
authority of Syarie judge to ensure justice is m S 0&1

nte ber: e

Y. N
family institution especially women. dnder A, the authority veln @and

Syarie judge can be considered as adequate and appropr'}t measurgs u{i«ir Article 2

(d) and 5 (a) of CEDAW. Thus Nhts and ‘uti\hese two éﬂﬁs under the

provisions of IFLA have to &ered i re there i <fﬁ’qldirect and direct

discrimination against wé ¢ :' C—)b

Despite the %betv?e IFLAfan I@(,’-sjome similarities are also
&

nature of women éeation%s well as the women’s need to

/¥

®

[ a8

3

m

observed in the

enjoy life. biological nature of worﬁo&'?% similar whether they are in the

West or :§a and considering that both IFLA and CEDAW are aimed to protect
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women from infringements of law, both laws acknowledge biological differences
between women and men by taking into account the de jure and de facto equality
between women and men in establishing justice. It is observed that IFLA specifically

provides the ideal entitlements to rights and duties between women and men in
marriage and family relation while CEDAW provides the framework to be follow
to make sure that there is no discrimination against women within their pu
private spheres. However, the application of CEDAW is not as an alternativego IFLA
but as complementary or improvement to protect the individual rlgh@
which is not highlighted in the provisions of IFLA.
\

In its notion of different entitlements to rights and dut ;n Wiﬁk

husband with regard to marriage and family relations un IF%S traced tl e

reservations made to Article 16 (1) (a), (c), (f), and (g) does not ad a ewY
t

In this respect, its concept does not contradict C mely dec
0
facto and de jure equality of women with men , Article 16 (1)¥(2)4(c), @
ists countr A]

and (g) of CEDAW should be universally applle multic

word ‘same’ is to be replaced with suitable word which fo%@ the
meaning of ‘substantive and formal equality’ Whl acl dehe major

differences between human bein nd the W(irld (J

From the analy5|s m Mudawana L r')cco i th est illustration of
‘
the reformed Musllm WO ghts sifice it re the rin ple under the sources

of Shari’ah. As 18 permissible and .not p 1ted under Shari’ah, the
traditional prac M rights of rP‘whlch disadvantageous women are

\f
reformed un wana law. \(')

N
N



