CHAPTER 2: Y-
THE RIGHT TO SELF-DETERMINATION: A CARDINAL PRlN@OF

MODERN INTERNATIONAL LAW *

2.1 INTRODUCTION V:

Historically, the right to self-determination was an tve principles of
decolonization and freedom from forceful or illegal occCtipation. HWﬁollowing
the 1970 Declaration on Principles of Internati Law Co niﬁg_\f%éndly

Relations (Friendly Relations Declaration of thsri\‘h eIf-d{tgFmination
under international law has expanded beyonethe ncew\t 0 oIon@l’on.

Although time has passed since the¥fir tﬁ% nc f the right to self-

determination was introduced i atio a ugh>discussion and further
“« Q-
research were needed due to legal void by ﬁﬁbsence of any institutional
. ) N . .
framework or guidelines fog" the examinatio @-determmaﬂon claims under
international law. As of aw, sb{ ' aE&y the claim to the right to self-
determination is &\okvar'ohs grounds gasons.

N &)
¢ I C—)
stand the pasitign Gf t@}rlght to self-determination, in this part of the

N

To
chapter position &f ght tO‘Z' -determination under international law and how

this is acquired whe@ right to self-determination is exercised will be

‘% d and examined. Aside from that, the various types of self-determination that
ave b

I

een claimed, as well as the party that has the right under the law will be looked
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2.2 THE RIGHT OF SELF-DETERMINATION UNDER

INTERNATIONAL LAW Yv
As an international principle, the legitimacy of self-determinaﬂba right

lies in its position under international law. As opposed to domestic hich can be
enforced once legislated, international law is enforced based he acquiescence of
the international community to acknowledge such a pro isicw law that legally

binds them. Examining the legal provisions in t ited” N tit!ns instruments

pertaining to self-determination is unavoidable gif one is|to v' 5@?per
(,)
understanding of its status in law as a right under national law. =
s \‘}“

The United Nations (UN) is the kw r in!\egu ing in Yonal law to

maintain international peace and secufity, as/its positio

forum to address transnational iss%&s a res\thy_u.,$re 5@ disagreement about
u% "

ow@%b be the primary

making UN instruments the fo of internatienal la nce its insertion into the

UN Charter, the right to s%t;?min’t' a evo@rom its political notion and

gone beyond the conc% olor‘l‘i atio A'pa'laom freely determining political

'3 &
status, the right n%oencc@ conoz&ﬁocial, and cultural development.

&
Based n\ﬂw 1981 arepo ht (rfght to self-determination by the Special
5

n revention of Discrimination and Protection of

Rapporteu%vSub- mmnis
4
Minorities,»Aureliu Cri SCL{ the‘ﬂ'l'storical development of self-determination based

&Y

onW| truments could be\fraced back to its earliest inception as a right under

i tional law. A look into the intentions of the Members and the discourse around

0 insertion of the principle in the UN instruments will give a thorough understanding

of the position of the right to self-determination under international law.



2.2.1 United Nations Charter 1945

At the end of World War 11, the United Nations (UN) was foundw the

UN Charter was first signed on June 15, 1945, and came into force in ctoa 1945.

b

As the foundation of modern international law, the UN Charter enc es the basic

provisions of current international law. This includes the provisions, €oncerning the

~

¢

fundamental principle of human rights. This Charter was soYﬂYst legal document

that enshrined the principle of self-determination as the i e‘natio al human

rights framework. I ¢ L}Y'
=\
As previously stated, the right to sel inatiod itial@Zﬁeld as a
tg ‘assuage

T
fears ople all over

hra Qelf-determination

political concept or simply an inspiring sp

the world during the World War camwa

of peoples™ in Articles 1 and 55 of %\arter e \tecge cL(e\rmination's status as a
-'E y N,

legal right (Cristescu A. , 1981% o .

)
N ¥ &
_ N
Article 1 paragrﬁh Wpter WOI es rinciples")
. : :14(/

To develop friendly relations among nations based on respect for the
principle of equal rights and self-determination of peoples, and to take
other appropriate measures to strengthen universal peace;

¢ { (.?V
Acrti %):hap rix: nérnet_iy al Economic and Social Co-operation™)
>

view to t créaltiorﬁ')'f conditions of stability and well-being which are

essary for peacefu é@’ friendly relations among nations based on respect

\8 the principle of equal rights and self-determination of peoples, the United
ations shall promote: ...

@D
[
7]
@D
o
=+

E Under the scrutiny of the principle in the UN Charter, the self-determination of
eoples is not fully discussed in the Charter, as there is no specific definition or

method to claim the right stated in any part of the Charter. This is not an anomaly, as
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the purpose of the Charter was to lay a foundation for the establishment of the UN as

opposed to providing an ample stage for a mature discussion of any rights. Y-

To understand the intention behind the insertion of th tera "self-
determination of peoples” in the UN Charter, it is inevitable to?'back at the
meeting records prior to its ratification. In both articles, the4self-détermination of

people was specifically stated alongside the mention of th erof equal rights. It
was recorded in the travaux préparatoires that the "based @ct for the
Afti [871(2)

S
the @xrterl. It

was proposed later in the submitted amendment%y the N nsori g;‘:g\o/vernments
during the San Francisco Conference? (Q@s 98): 0\ &

There were concerns raised %Gth Me\goé:li'g?c mmittee 1 of Commission
N,
I of the San Francisco Conferer%winghthe amendm c'?Where it was mentioned

that the insertion of the wo C d @ely to the will and desires of

-

o*bnal purposes of the Charter as it
&

principle of equal rights and self-determination of peoples™ used in

=y
e

and Article 55 of the Charter were not stated in t itial prapo als

tolthé
b o

may imply the rig &%cessi‘) ich tran ses the right of states to territorial
i @.‘V words be replaced with the words "to

integrity. It was,pro
& ’ J (?
strengthen ip; ational ord se‘ oQ_rje pect for the essential rights and equality of

"
peqples’ "btto‘zss_&}jetermination."

N
A <
\ wever, the proposed\heplacement of words for the amendment was rejected

the states a

o-thirds majority on the ground that the replacement was suggesting, in part, an

Ql. To develop friendly relations among nations and to take other appropriate measures to strengthen
niversal peace. See The Dumbarton Oaks Proposals, 1944,
2 See page 622Amendments Proposed by the Governments of the United States, the United Kingdom,
the Soviet Union, and China. Documents of the United Nations Conference on International

Organization, San Francisco. Vol. 11, G/29, 1945.
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entirely new idea that had not been submitted by any delegation, and that, in other
part, the words would make Article 1(2) and 55 redundant with Article 2 and W
I, Principles. It was later highlighted that paragraph 2 of Article 1 was i@o be
a proclamation of equal rights for all people, which included the to self-
determination. Thus, making the principles of equality of rights in t harter extend

to states, nations, and peoples. V

X

It is argued that initially, the insertion of self-@on 'n'the Charter

was not recognised as a fundamental right (Hannum, 1993). It as‘\'ege: t{‘a’ﬂf’the

terms "friendly relations among nations" and "eq@&. :).f oples” ch%Ta}?miting

contexts for the twice-mentioned principles. It¥f'the m t the ir@@ion of the
-

principle of self-determination was sim%\gal 3ur andQ
(Quane, 1998). \

no legal right

Charter on the principle

of self-determination, its i% in' ter @ted its place as one of the
ationalthu

fundamental principles ofi ional n r&ghQAvgustin, 2020). Though it may
4 ’ &
not have created WH Ijﬁiga ion,&«lnsertion itself can be seen as a soft
admission by rw nati 'muntt-)jémat the right to self-determination of
¢
peoples is pﬁhe furfa t% ﬂ’rinei_‘g‘rgs of international human rights that need to

be protected. b g f é\\
NS



2.2.2 Universal Declarations of Human Rights (UDHR) 1948 and International

Bills on Human Rights 1976 Y'

In discussing human rights, it is unavoidable for us to look into the pa/isions

of the Universal Declaration of Human Rights (UDHR) for est g the legal
status of the right to self-determination of peoples. Although UDHR was not a
treaty, thus it could not create legal obligations for state m mt@'{is undeniable that
it held some weight in any discourse on human ri H i's ultumately an
expression of the fundamental values that all membegs of the int r:ti\a'dc;'r@nity

share. It played a significant role in the develo t of internatiopal h “}n rights

? 4
law. R \ ng
Nonetheless, it must be highli Hta that, coneernin right to self-
determination of people, the right \@jot explici ge ere was no mention of
N,
the self-determination of peop%any aart ofat d(eQQaation, despite having a
preambular reference to de Nm ar]' el tern@l relations (Hannum, 1993).
However, this does no e status'of t ri'g@self-determination as one of the
4 ¢ &
fundamental intem&ﬂg&l hu@. hisgp(oven by the insertion of the right to
self—determinatiw Internati ' Co@ts on Human Rights.
% ‘P2 .9
Fo% the adoption) of e’ UDHR in 1949, the UN Human Rights
v/ <
ommiss y

as taske e (i}éﬁ'e'ral Assembly on the same day with developing a
<,

boﬂl ernational human B‘hts law based on the UDHR, which has no legal force,

3 See Fact Sheet No.2 (Rev.1), The International Bill of Human Rights, 1996.

C

lement it. In December 1966, the UN General Assembly adopted the two
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International Covenants. Together with the UDHR, these two covenants comprise

what is known as the "International Bill of Human Rights." Y~

The International Covenants on Human Rights are two of the fir inteaational
instruments that established binding legal obligations on internati man rights.

They are comprised of the International Covenant on Civil4and Political Rights

och Cultural Rights
(ICESCR). Both of the covenants are multilateral treati

Resolution 2200A (XXI) on the 16th of December 4966 and came i 'orte\GZPthe
C;)
23rd of March 1976 and the 3rd of January 1976, ectively. j A

(ICCPR) and the International Covenant on Economic,

[ 4

A

umian Rig
1. All peoples have the rigo ;If-g.e min Jnﬁ:wtue of that right, they

freely determine their tatus and freely p their economic, social,
and cultural develop A}e RN\
W. * N |
2. All peoples may, their own ends, fre ispose of their natural wealth
and resources Wi rejudice to 6bﬁ§ns arising out of international
economic cooperation, baiam n*t rinciple of mutual benefit, and
internation I% In b ay a @ﬁ be deprived of its own means of
subsistenn& &
N
i (ﬂgwe (ugeéent Covenant, including those having
e“\administration of Non-Self-Governing and Trust
ote the-realization of the right of self-determination,
t, 0 conformity with the provisions of the Charter of

B <

3. Th
resp
Te@a

h N~
A >
\0 understand the arti\cfe, it is inevitable to scrutinise the intention of the

‘%ission on Human Rights and the consideration that they took in drafting the

O/enants. During the conceptualisation of the covenant?, the first proposal for the

* During the Commission’s work stage, the covenants was not differentiated in two separate covenants.
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insertion of the right to self-determination was presented to the Third Committee
during the sixth session of the General Assembly. At this stage, many delegatlw

proposed to the General Assembly that it agree to the insertion of self- d@%ﬂaﬂon

in the Covenant®. *

Various questions and opinions had been raised on spects of the
insertion of the right of people to self-determination in heWants in its eighth
session in 19525 The definition of the right to s rminatio |ts economic
aspects, and specific issues that may arise as a result of exercisin t'e gQYWas

among the topics discussed.

T Y
Surprisingly, during the tenth sessm\ft} Genﬁ semb Vzq~uest|on was
nati@hould have been

included in the draft of the covenan eo gnt _}hat self-determination

was referred to as a principle aé rightin t r&gé:?nakmg it a strong moral

force that is too comphcate%bé ter I Iega

The dlscussmn also_teuch ta!ﬁ fthe right to self-determination as a
collective rlght rather t n |nd| ual r ThIS was highlighted due to the fact
that the Inter tlo epants v?l e,u)(rdstrument seeking to establish individual
rights, ma ather appro self determination to be included. However,

an argS as made coﬁnt%‘ﬂﬁ'ls point, where it was stated that though the right

/y

e Official Records of the General Assembly, Sixth Session, Third Committee, 358th, 364th, 367th,
1st, 396th-399th meetings, 1951.
See Official Records of the Economic and Social Council, Fourteenth Session, Supplement No. 4
(E/2256), 1952.
7 See paras. 27-77 of Official Records of the General Assembly, Tenth Session, Annexes, agenda item
28-1, document A/3077, 1955.
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was collective in nature, it affects the rights of every individual. To deprive people of
their right to self-determination is to deprive them of all their individual humanvs
N
Initially, the drafted paragraph 1 of Common Article 1 of the C (ems used

the words "All peoples and all nations shall have the right of s rmination.
However, the word "nations™ was later proposed to be delete E)%fconsmered
that the term "peoples” was more than comprehensive now include it in its
meaning as used in the Preamble to the Charter as it s t tthe applies

universally (Quane, 1998).

| _\"}
As a result, it is possible to conclu co% cle @ of the
International Covenants on Human Rights,was™ an tinitiative of International

Community to bind and recognise th al a)ligation

as a universal right (Cristescu A. , % This |s\mxs QQ\ble and plausible way
0)

that the principle of self-determi n is elevatedufroptia“political promise to an

enforceable universal Iegal@ thrl es 0 the-igﬁhational community. This is
regardless of the fact%x state members 'habﬁ choice to sign and ratify the

covenants, choosin me'1 4 ves t Iegal obligation. The fact that the
insertion of self eterminati 'e co twas proposed at an earlier stage of its
conceptlo S he cl ar tld'n f?e international community to acknowledge
self-det% n as@ d waé\ot an afterthought.
AN S
N
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2.2.3  United Nations General Assembly (UNGA) Resolutions

Several UNGA Resolutions played crucial roles in affirming the riNZelf-

determination as part of the fundamental rights protected under inte g@l law.
Although it is known that a Declaration adopted in the General mbly is not
legally binding as opposed to a Declaration adopted in the Secutity Council®, most of
the self-determination declarations were made via the G er&?&mbly as opposed
to the UNSC following the first declaration made on,thissmatter, Declaration on
the Granting of Independence to Colonial Countries, and Peopl SWI;{WM

'0
Declaration 1960). The decision was made due e fact ‘t.ha th hree@‘manent

members still retained “colonial" legal tieS{ or u@ its first

crystallisation as a part of international IWh

decision of the UNSC. This was explainedfin the.intro
A

written in 2008 in the historic archiues ath%% q
‘é “ &
AY N
In the note, it was er Iabjr tfo@g the end of World War I,

the UN was still und dow of the tal'e bers of the victorious wartime
Qs

of veto power over the

D

ry _Q) to the Declaration

Alliance against FaSeism, Whic very% row base of representation and is
limited. The admission of ! sta%i,\‘(/vhich include, in Cold War terms, a
neutralist or itted maj 'ty&ot@g oalition variously styled as the non-aligned

NN
bloc, t r of 77 ',Ban ng group, and the developing or third world

couonpened the previoul\gzg'mited coalition.

However, be that as it may, the earlier state members may be inclined to reject

0 process of decolonization, which in part will affect their interest. Thus, it was

8 As opposed to Article 25 of the UN Charter, which bound the members of the UN to the decisions of
the Security Council, Article 10 of the Charter only provided the General Assembly with the power to
make recommendations to the members of the UN and the Security Council.
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pointed out that it was a tactical decision to convert potential negative votes in the
General Assembly into softer, legally ineffective abstentions in order to soli
process of decolonization as well as acknowledge the right of peo;(e%ﬁ'self-

determination.

Being the first of its kind, Resolution 1514 (XV), the Celonial*Declaration of

1?'&50 marked the

nowledging the right of

1960 which was adopted on the 14th of Decemb

determination of the international community towar,

peoples to self-determination in their process of dec . \Y'
| S
The Colonial Declaration of 1960, in it i proposes
ordering principles that are intended to be Y~elopment of

international law pursuant to the G@ (ﬁ't mandate under

Article 13, paragraph 1 (a), of the@s i a@o*ns, which apart from

decolonization includes the vel%t of

Article 2 of the Colonial D@ 011

that all peoples hav’the ight If¥determination, but that this necessarily

includes th tfreel;ll %minet ir political status and freely to pursue
their ecor& cial, and cultural opment.

N
Thus, em a oi%tj;d Cq‘lgn'fal Declaration of 1960 does not seem to

have anyc%elegal r palitical guences, it is undeniable that it has served its
4

origin <wative 0 cti\%e p\f/??:onsolidating the political process of legally

<

terW| the Colonial Emphs.

Following it, several declarations were issued, affirming the right of people to

elf-determination beyond the context of political speech. The later declarations, albeit
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not yet explaining the methods permissible to claim the right, help the international

community understand the concept of the right to self-determination itself. Yv

For instance, the Friendly Relations Declaration of 1970 played grearole in
extending the right of peoples to self-determination beyond?‘concept of
decolonization, as it included circumstances not limited to colonisation as part of the

circumstances where self-determination could be claimed. Y"'

The Declaration on the Rights of Indigenous Pe first dr ‘1976 and

| | | \Yy
adopted in 2007, was another important legal doc in the de dn f the
right of peoples to self-determination as a | laratioh e fir{t’g? its kind

aw. K
to affirm the status of indigenous peopleyas stinqi peoples wi |Y~states, thus
Ee )

acknowledging them to be included\ ght to se terr@‘[‘ion contained in

Article 1(2) of the UN Charter, cor@sArticle}\;o‘th @PR and the ICESCR,
N,
%r fiks 19 O

and the Vienna Convention on

23 TYPES ﬁF-D@N ATg’:"Q
¥

Based@\thabo e ebser a‘ﬁbn,o;gs’an undeniable fact that self-determination
IS recogniQﬂegal ght inder i ational law. This is despite the fact that there
Ko

is no specifig’provision ar1§ p,a\r'f}'df international law that explains the legal method

pew e under the law to &Ercise the right. Regardless of that, the right was still

‘@ and exercised by people in their fight for self-determination. In order to fully

Q‘aving in mind the principles of international law embodied in the Charter of the United Nations,
uch as the principles of the equal rights and self-determination of peoples, of the sovereign equality
and independence of all States, of non-interference in the domestic affairs of States, of the prohibition

of the threat or use of force and of universal respect for, and observance of, human rights and
fundamental freedoms for all. See Vienna Convention on the Law of Treaties, 1969.
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understand the methods that are permissible under international law, it is inevitable to
look into these attempts. In general, international law scholars d|V|dY!(
determination into two types based on attempts for self-determination: @self
determination and external self-determination (Senese, 1989). This if&o the fact
that the right to self-determination encompasses the right to detm their own

international status, thus implying both internal and external .|'EdeE ence (Cristescu

4.

S
{\ .S
2.3.1 Internal Self-Determination \)‘T

A.,1981).

o
Internal self-determination can b et of fth types of self-
determination because there is no dlrect fllct ith om state. In general,
internal self-determination can b a% Sys nitlc(%volvement of all groups
in the national democratic n suc tm%thelr cultural identity and
development are preserved neq ’footl g g& majority population (Hilpold,
2017). Consequently,%rac nvj;' @ated with the application of the

majorit rincil I
Jority p p <Q

N
l O
Inter % determi a n&ef rred to the people's independence from state

control,% plef” S, th ght to autonomy from the central government in

asp@& their political, Im@c religious, and cultural development within the

ies of the existing state (Praag & Seroo, 1999).

b%
Q However, though internal self-determination is usually achieved without direct

confrontation with the state's sovereignty, it does not always guarantee a peaceful
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conclusion. There are some cases where the dominion states are known to have a
hostile attitude toward each of their own autonomous regions. This is especiavm
when the autonomous region is viewed as having a potential intention to @emal

self-determination. This can be seen in the confrontations in the aut S regions

of China and the Philippines. Q

For example, the Xinjiang Uyghur Autonomous egiWhina is currently
embroiled in a human rights violation in which th th ‘egio is original
ethnic, Uyghurs, are alleged to have been wrongfully,detained i co%Kmps
for the purpose of re-education of the Chines%ity (E).a S, 19)'.Y'§‘~(~?1jiang,

\ated\nto ina, was an

Its native ethnic group.

originally named East Turkestan after being{incor

autonomous region in China with the U@é

They are recognised as one of Chinhnic W'
n

Xinjiang (Wang, 2015). They tig a&i' re

4]

3

an&@ titular people of
A

lifes and culture from the

X
rﬁi@spire to be an independent
N

Fir
&

majority ethnic group, the HaNn\ ainlan ina. T
4 2

state, bearing their origEaI n?e'.
entra&o&ernment policy stressed Chinese

When the Mchangie I
empowerment a@tity, | e atc‘éﬁémous regions were affected, especially
¢
the Uyghur. pite being orro ‘J?region, the state policy was lacking in self-
X,
n‘and s

"
determi% elf anc eh, 2020). The central government has been a
g . Y. | N
driv, rce in instilling C{%ﬁe identity in the ethnic community, which has
r% in outbreaks of ethnic violence in which Uyghurs have faced disproportionate
ecuri

ty crackdowns. There are many reports of the transgression of human rights has

een done against China's central government which cover the dubious arrest of
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Uyghur ethnicity government officers, forced marriage between Uyghur women and

Han men and false imprisonment in the correctional camp (Wan, 2020). Y-

The same tension and conflict with the Chinese central governm t((ﬁlso be
seen in the confrontations of the people in the autonomous regions Kong and
Tibet (Davis, 2019; Amnesty International, 2017). The new pelicy,has been more
restricting and controlling on the cultural development o thev'region, which the

people have been confronted with. The central gov t did rKhe?te to use

harsher and more violent methods to curb the unrest.

.y
| &

egi n OfMi anao\%é always
nma‘t. I ontras@ﬁe Christian

Catholic Central government, the Wr'l)controlle t)@?fluslim majority

Bangsamoro has always had a diffe arrative\*s tu ris, 2012). To add to

N
the confusion, the region itse%onstghtly eivil Cgl%st due to a conflict of

interests within the comm%\his ’ er encourages the attitude of the central
government towards t ion: l 0’

4 ¢ &
However,% to J highlighted most of the autonomous regions that

N

faced the hostit\&% th c%?@r did so because the people of the region

had been %uously uesPo g sovereignty of the dominion state over their
m

Whereas in the Philippines, the auton

been under constant tension with the cent

—=9

4

land. Thi ecause th aﬁrity‘b’f the people in the region believed they had been

)
<
oc&ie y the dominion sta\te, so they still aspire for total independence and the

N

external self-determination.



2.3.2 External Self-Determination

External self-determination, as opposed to internal self-determin tiw sa
complete separation of power and independence for the people from i Scmnion, a
division of powers between two entities (Ozden & Golay, 2010). A erm usually
used to describe the right to external self-determination is the rig&ssion. This
type of self-determination has a direct conflict with the vew of the dominion

over the region in dispute, as the claim aims to secede e omiQ?e.

Y
e intgrnatj allle@order

ed durin periqg/%f the UN

There have been many disputes over whet
provides such rights. As the origins of the rig
decolonization movement, some scholars

determination does not cover the righ he by peo

occupied by alien forces, or in @)terms,&wgcr i@‘ght to external self-
% >y

determination, whereas other

ted the ri tq(D£§t? 2013). The lack of a
definition of the people W@ th1 ti int@onal law has prolonged the

debate even further. l 0’
4 ¢ &
N, N\’ O
However,% be elnpha ed t%@ased on the record, the recognition of
N

the entitlemer(mrta gro }ﬁe 0 their right to external self-determination

is affecte politi¢al i?er ts e state members. When the left clashes with
t

’
the p 'wterests of'sta
noﬁg&a d vice versa.
: E For example, after World War 11, when the war was won by the Allied Forces,
e

rmany, Austria, and Hungary changed their political stance from opposing the right

The

mempers, they tend to be sceptical and object to such

£
\C-j

to self-determination to its most fervent advocates (Hilpold, 2017). This practice is
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still practised today in various claims to self-determination. For example, some state
members are reluctant to recognise the right of Palestinians to self-determw
because it conflicts with their political interests, even though they wer@ the
first to recognise the struggles for self-determination in South Sudan #&st Timor.
The lacuna in the law regarding self-determination itself aIIows thig practice to be

prevalent.

24 MEANING OF “PEOPLE” TO WHOD@RIGH jﬂE&‘q

e truth that

the Charter was

the right to self-determination was prov@/ pe
silent on the definition of the term IE%I mak'n\g'

group claim self-determination,‘% hex eg or(g;e right. The UDHR also
did not define the term, nor dithit put any ion of tm%ght of peoples. Most of its

provisions had used th errWyon instéad of »'pedples”, apart from a few'°. This

omission by claiming thatman stat J@ld of including references to the

concept of the the pres could conjure up images of Nazi

totalitarianls I be mi%tyelt fq‘l&/accepted and clearly defined concepts of

the notlon s" by the international legal order (Aldeanueva,

2018). maklng Jonceﬁ"ltself did not clearly define the limits nor a
R

unw meaning and scope.

S

10 For example, Article 11(3) of the Universal Declaration of Human Rights 1948, referred to “the will
of the people”, while Article 27(l) mentioned the" cultural life of the community "and Article 29 on the
"duties to the community".
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Questions arise on what the term "peoples” means and what the elements that
are compounded in the term "people™ will legitimate their claim to the nght?ﬁ
determination. These became critical questions especially involving (%mt to
external self-determination where the sovereignty of the dominion *5 directly
challenged. In pursuing to identify the meaning of the term people n the fight for

self-determination, it is unavoidable to examine the relation the "people” with

"nation" and "states". ? '
@ \Y-
| S
2.4.1 The Concept of People, Nations, and \Y

&

In the international legal com@he :gg th&eﬁ “peoples”,
“nations” and “states” has Varled in sometlmes used
interchangeably. Especially in t h of H] ermiNa |or‘@:)md State. This might be
due to the fact that in the mr&k ceptuali of&%&members of the League of
Nations, the predeces W nO\l kno n”@> Nations, it had defined its
members to be “Any fully go er I ate', inion or Colony not named in the

Annex”t, This i the pro n Wh the @nble of the UN Charter used the term

\
"We the peopem;e United Na (}p&" is modelled from the "We the people of

United St@ﬁe opening phr eéé!ﬁe Preamble to the US Constitution (Kelsen,
4
1946; Ss

der, 2008}’ g X~
N
9
hus, though there was a lack in the definition of "nations” in any international
g d

ocuments, based on the inference that "states" and "nations" held the same

Qotlons the definition of "states” was used to define the term "nations™ (Quane, 1998).

11 See Article 1(2) of The Covenant of the League of Nations, Treaty of Versailles, 1919.
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In the 1933 Montevideo Agreement, the Convention on Rights and Duties of States
(inter-American), in Article 1, has defined a "state” to have four major requir?ﬂ:
a) a permanent population; b) a defined territory; c) government; and dﬁ%&ty to
enter into relations with the other states. Thus, to exist, it can be infeﬂ';wat a state
must have three elements: population (citizens), territory and a goverfment exercising
sovereignty over the territory and the population. \,
X
Another point to be highlighted, "states" “peo es".&?ommonly

mentioned in the Declaration separately indicating beth of them have disti ct'ckﬁ(TEpts

. | | | S
as can be seen in Article 7 of the Colonial Declar 1960 V;I.hl re e
\ \/
[7] All States shall observe faithfullysand ;ric ovisi the Charter
of the United Nations, the Univers clarati umg% ights, and the
of gquality, no erf e in the internal

rights=of all peoples and

N

5. 0
ien&?elaﬂons Declaration of

and ~peoples" are both mentioned

[ §
4 ’ &
& @)
dutysto pr@e, through joint and separate action,
ts and self-determination of peoples, in

equ
iohs Q?.%ﬂé Charter, and to render assistance to the
rg t the responsibilities entrusted to it by the
Ie§é\tion of the principle,

’
Under %ﬂerstandin of ée@ve observation, it can be concluded that the term
& ")

"pw used in relation toélf-determination does not have a similar meaning to

their territorial integrity.

Similar distinctions ara%own

1970, Article 5, paragrap@ere" ates

separately. %
[2] Every@ea
realizatien o pri

accordance'with thegpr
Uni ons in

C garding the'i

present Declaration on the b& [
affairs of all States, and resEect the%r?

nln th

(%)

"and "nations" under international law instruments. As of that, there should be

0 confusion about the distinctive meaning of the terms.
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2.4.2 Colonial or Non-Colonial Domination

In the specific question on the right to external self-determinath'ous
scholars with a differing opinion had argued the two questions before, What does the
term "peoples” means and what are the elements that are compo in the term
"peoples”, in whether the term should be extended to the noﬂc\L,oﬁ:: context or

limited to colonial context, making them controversial (Hann 93; Quane, 1998;

Pullar, 2014). This also includes the right of peo ilw-colonial

secession (Anderson, 2015). ¢
( ) NS
| S
In answering both questions, due to t of{ nitio,@zane must
closely peruse the declarations available made re rding\sel *determi Y; aside from

the UN Charter and the UDHR, whic the'Friendly ion@ laration of 1970

and the Declaration on the Occasio(ﬁ\e Fifﬂ%‘xﬁve aq\of the United Nations
N

(Fiftieth Anniversary Declarati ) along wi thiéaonial Declaration 1960

mentioned before. ‘\ ’ \A

N
In Article 2 of the Colonial De ioh 1960, the term "all peoples™ enjoy the

right to self-detg@n @ Whi@avily indicates that "peoples” is an
N
expression of Man genera ip'pli(agi-ﬁty that extend to the colonial and non-
420

3). (His is further reaffirmed when the exact same

colonial ¢ Anderson
’
term was in Articl o1’the ieth Anniversary Declaration 1995 in reaffirming

5
T

[ob)

thw h self-determination

into account the particular situation of peoples under colonial or other forms
of alien domination or foreign occupation, and recognize the right of peoples
to take legitimate action in accordance with the Charter of the United Nations
to realize their inalienable right to self-determination.

QE [1] Continue to reaffirm the right of self-determination of all peoples, taking
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Further, in the Declarations, the term "peoples” had been indicated to extend
beyond a colonial context where the addendum “subjection of peoples t
subjugation, domination and exploitation™ is contrary to the U.N. Charter §u ents

of the provision. This can be seen in Article 1 of the Colonial Declaratﬂ&l%o:

ination and
, Is contrary to
the promotion of

l

In the Fiftieth Anniversary Declaration 1995,%the re aw‘the first

[1] The subjection of peoples to alien subjugati
exploitation constitutes a denial of fundamental human ri
the Charter of the United Nations and is an imp im%ﬂ
world peace and co-operation.

sentence of Article 1 for the term ™all peoples” recognis hd '%@cular

situation of peoples under colonial or other ?5, f % atio@? foreign
n

occupation” further reaffirmed the dIStInCw cesTf onial ination" and

"alien domination”. % CSQ

\ A&

This is due to the fact that en 'c‘ docﬁ;natlon and exploitation”
situations are not unique to ¢ s on (An 201 hough "alien domination”
includes colonial situati ad a much ﬁanon which extends to the non-
colonial context Where%es ar. boj@en or foreign rule. Thus, based on
these prOV|S|ons aso e'd that’ the r@ external self-determination is not
limited to coI | tien. :' (,)O

: \/
2. 4\ stinction of Peoples\and Minorities

Q In reflecting on the previous discussion on the intention behind the insertion of
e right to self-determination in international law, of how the right does not extend to
the minorities to avoid the erasure of national unity. Under Article 27 of the ICCPR,
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minorities' rights did not include political control which is the most essential part of
the right to self-determination provided under Article 1(1) of the Covenant. Thw

sets a crucial difference between peoples and minorities. (’}

However, further analysation needs to be done on the terga..minorities” to
differentiate the basic distinction of minorities group and peoples, As 0f now, there is

yet any official definition of minority as is peoples. Hg e\Rﬁsed on Francesco

Capotorti, the special rapporteur of the Sub-C Si Wntion of

Discrimination and Protection of Minorities, a minority can be definedas:” * \VC
| S
A group numerically inferior to the res opulati Sta.@ﬁn a non-

dominant position, whose members-bein
religious or linguistic characteristies,_di

population and show, if only implici
preserving their culture, tradiN ionor la ge.o
However, it has to be highl@?, the e\ho? _n\xrity given above has

N,
rather similarities to the det%of '%eopl "qsu@d by scholars on the
emphasizing of the comm@yi @ and their state of mind of
wanting some sort of tion of thei o‘mhb’l history (Barten, 2015). In the
4 F &
[

study of the righwdetenr \op, Aurg.zritescu, also a special rapporteur of
the Sub-commi@ Pr i

of D@iﬁ‘uination and Protection of Minorities,
#

l
laid out th (fuaal cterion®in®d
determi@n’!: F 5

Stat pgssess ethnic,
ose o%we rest of the

arity,, directed towards

e{iBRg people who inhere the right to self-
NN

b4 5
&
\;\ The term "people"}Enotes a social entity possessing a clear identity and
its own characteristics;
b) It implies a relationship with a territory, even if the people in question

have been wrongfully expelled from it and artificially replaced by another
population;



He further highlighted that the term “people” should “not be confused with
ethnic, religious or linguistic minorities” whose rights and existence are recogw
Avrticle 27. In his definition, people are associated with the concept of ter@/here

a minority who has a common history with the territory they reside i, inhere the

right to self-determination. ?

This criterion of distinction is in the context of se -dewﬁﬁation because the

principle of self-determination was not intended to or e'mon states by

authorising the disintegration or amputation of sovergign states. It wa ggﬁs@'that
| &
or

the principle should be used as a point of u pecyl on vou#n~ ry and

democratic basis to avoid secessionist movemean the M n statesy(€ristescu A.
Given this, it can be corﬂﬁd the r gs
extended to minorities as tha%doeshnot pport

i m i t the misuse of the right to

Territorial Integrity. The d% |sLI out to pr.
question the frontiers iShed betwee sta‘te@d create disruption of national
4 ¢ &
unity and territorial Wity. j \ %(J
AN N
N O §
) &
25 usion_/, D

c;;S'

\olowing the direct\nterpretation of the stated provisions, it can be

,1981).

ermination was not

&

disintegration of State

75 2

L

tood that when a group has been declared to be within the interpretation of

Qple, they hold a legitimate right to seek self-determination. However, as can be

seen in the events following World War II, the national element of the group has to be



recognised on the international level. Alternative protective measures had to be
devised if the elements of a nation in an ethnic, cultural, or linguistic sense re

unprotected by a state, and they may be found in various kinds of n@self-

determination or the protection of minorities. A

Despite having a legal ground, the right to self-determin@,'silent on the

extent of how self-determination may be achieved. The,dis n on the right to

in |on.k|'\th?V Charter

extends the possibility of secession to be one of the methods| that 'bé K to

exercise self-determination. Despite that, the rig secession was never d{gbussed in
} 4

any part of the international legal provisions Rdiseu N ve. This~reflects the

reluctance of the international communitwni i s to ﬁm&terminaﬁon.

One of the important aspect%mighﬁc%ci I@on for the reluctance
N
of the international commun% ny c@ to the right to self-

determination is the notion e IS dire@frontaﬁon to the right to the

territorial integrity of %\

be protected to the bers oflt

secession during the inception of the principle of self-

fdndbtental rights that are promised to
F &
uIIaréDM). However, the ambiguousness of

the right to self-determinati 'I or@}%further complicate the situation. The

[
internationit%unit mus acé the_z?roblem straightforwardly to help solve or
the

N
minimi% avoid flictssthat had been escalated due to the absence of a
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