CHAPTER 2 \Q

GENERAL CONCEPTS OF PERSONS WITH DISABILITIES SP&DQAND

THEIR POSITION ACCORDING TO SYARAK AND MALA?@I LEGAL
2.1 Introduction .\d
PWDs and th’lr m?;{. ions

This chapter will identify briefly the conc

SYSTEM

according to Syarak and Malaysian legal system. The’ researC pts a‘iﬁalltatlve
re Crc

er the y objective.

d sﬁ‘dary sources was

analyzed using descriptive conten IyS|s II‘]E\N@ . alyf\éus textual documents
such as Qur’anic verses, hadlt%es afll j jou , 1 \mg government official
website and legal provisions w a |ne the study’s objective. Early
exposure to the genera% of P Esﬁwﬂ ders with necessary information
and gives brief expl tion to vi/ S are“ t laws govern the rights or interests

PWDs group. Gtaes th und staﬁdlé'the concept and legal status on disability may

approach where it used the method of I|brw

The data obtained by the library resea@gh prim

of the disabled i sia, 0 Isla Malay5|an laws fulfil the rights of this

contrlb% nificant'de ;) the necessity, rights and protections for PWDs

in tﬂe All of this explanztﬂgnz.wnl be highlighted in the study’s subsections 2.2

-
N
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2.2 General Concepts of PWDs

Studies on PWDs are gaining popularity and more attention in certain J
PWDs is one of the vulnerable groups that requires additional attentior@}) the
disability experienced by them. However, there is still a need to raise ess about
getting to know the disabled, and the community should be aware of their presence
especially under the legal system. Understanding general concepts*elated to PWDs,
such as definition, type of disability, and so on, is essential %p

fhe government,

organization and community truly or better understand thisigroup of P ssection

i
®

will begin with a discussion of PWDs in general an@%alaysi N per. e[:t@
JIv/ ¥

N

;T
2.2.1 Definition of PWDs Accordi%\lSya 0\ stern;, a d Malaysian
Perspectives \

9 Q—
| RN
2.2.1.1 Syarak Perspective l N

defihition.o0 Ds can be linked to the word
’ 2

From a linguistic s oint, th
. . s
al-1‘agah, which me&hm erei M ned (I%n anzur, 1988). They were known as
al-mug ‘adin (th@am

rly histery of the interpretation of the definition
!
of the disable%n dhu al-‘a .ﬁhe(é&), and al- ‘ajizin (the disabled) (the weak).
These v{io?k' terpgetb%event@.}y agreed that they are no longer known as al-
‘ajiz'ln Eca e society cannot @@eir needs, accept them, or benefit from them.
\
\r?his gap is exacerbated by the lack of a specific approach for identifying their

@ ties and strengths, which can be developed and trained in order for them to

overcome the perfect person (normal person without disabilities). As a result, the
responsible parties defined them as al-mu ‘aqun, or people who are unable to adapt to
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their society. It therefore includes people who are unable to adapt psychologically and
socially, as well as those who are unable to work and be independent. w
definitions include al-makfufun (blind), al-sam (mute), al-mashlulun (d@}), al-
mutlafun fi admighatihim (mentally deranged), al-mukhtalifun ‘aq (mentally
challenged), and others, will have a negative impact on the child’s | ecause it will

affect his/her relationship with the community when he/she grg

However, a more positive definition, such as dhu alsi jat a'—khasah (people

who require special assistance) or dhu al-su ‘ubat ,(people wh M (‘d]|t)?WI||
improve the disabled’s relationship with the com y. Islam has urég&i%e use

! 4
of beautiful and appropriate titles and kunyah ( es)~lt is hasié?d'm Islamic

riate ﬁe and should
<<

riate @inition is dhu al-

doctrine that Muslims should never call M an inap

always be kind to others. The mostw and app

ihtiyajat al-khasah, which means p ué\assmtance
In terms of terminol spectlv Sauﬂf%rablan Disabled Persons’
Welfare Agency is def bility a l 0

"Visual, hearing h \I\a d nge,ment disabilities, learning
ej

ng,
dlfflcu ag irments, behavioural disorders

and r%vene S, an y'dlt}"ﬂty that requires special care.”
% ’ b'),' $ (Nizam al-Shu 'un al-Ijtima ‘iyyah, 2000)
N
<

are those who are hs than perfect due to heredity or environment, whether

T
‘% ck of learning or other abilities that ordinary people of the same age, education,

0%1 economic status can perform (Farrag, 2001). As a result, PWDs are the group that

always requires the assistance of those around them, and their place in society is the
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same as everyone else’s. According to Sa‘di (1982), it is also a single event that reduces

one’s ability to perform tasks that are considered routine in daily life. Yv

A disabled person is also someone who has lost the ability to wors %se of a

physical or mental deficiency, whether caused by an accident, disease, or Birth (Nur,

1978). The circumstances make it difficult for a person to do th'n{t, t other people
his age can normally do (Al-Haiti, 2002). T

In general, various definitions was provided b rs'in t?@ion of the

PWDs based on Syarak (Language and Terminc’yrspecti es). is' pc')a'k e to

conclude and understand that PWDs are people w ve cert?n hal ngest?_t e areas

of vision, hearing, movement, learning, speech, a% men \a-l{

limited unless they receive assistance. P% dis :}d le a@ re people who

and Qh’ mobility is

have been tested by Allah SWT by se_\l%)s makes it difficult

IEsmg T
for them to move, work, and i nqgn%y hese @ople require additional

assistance and care. Physical I |IInes CCIde ere among the misfortunes

that caused them to beg?h. ’uj l
4 b o <Q
& &
2.2.1.2 Westerrhkm ctlv? '

ngo

abll @by the World Health Organization (WHO), is
a natur t of Pei uman, Almost everyone will be disabled at some point in
thel either temporarily e@ermanently Over one billion people - almost 15% of

themx d’s population - live with some form of disability, and the number is rising.
d

J

epression combine with personal and environmental factors such as unfavorable

iduals with health conditions such as cerebral palsy, down syndrome, and

attitudes, inaccessible transportation and public buildings, and a lack of social support
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to create disability (WHO, 2021). Some of their activities may be impeded by the

difficulties they are experiencing such as difficulty in seeing, walking, hea

problem solving. However, their presence in society should be acknowledg@ngle

community. A

The United Nations Convention on the Rights of Per%' h Disabilities

(UNCRPD) asserted that disability is an evolving concept. m "persons with

disabilities™ is applies to all persons with disabilities, incl ostho have long-

term physical, mental, intellectual, or sensory impairmentSWwhich, in | ctionswith

N
various attitudinal and environmental barrier ders their f aAdAgf?ective

o .y R 4 X
participation in society on an equal basis wﬂst Article UN%’F&PD, 2006).

Other than that, disability is also ptw humg\‘w cangition. @yene is likely

to experience it, permanently or tempora some poi

o

WHO (WHO & The World Ba gﬂD). e
? [

diverse and not defined by thei bility. ie"éA

, orold age. Thus, it was clear

e visible or invisible, and

i 348 ader context is people who have

disabilities and h@q’; abil|ty> ajo ('{affects their social interactions and

% NN
% ’ b)f <>
2.2.%.3 Nal sian Perspective\'c_;/r

\/Ieanwhile in Malaysia, The Persons with Disabilities Act 2008 (Act 685)

é preted PWDs as a those who have long term physical, mental, intellectual or

nsory impairments which in interaction with various barriers may hinder their full and

effective participation in society (Section 2 of Act 685 — Interpretation) (Laws of
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Malaysia, 2021). Sulaiman (2008) added that PWDs encompass a person who has

problems with mobilization limitations, either physical, mental, sight and heaw

study from Wan Sabri et al. (2013) described the PWDs as a person with dﬁ%ﬂes in

neurological characteristics, sensory capacity, communication abifity,sbehaviour,

emotion and physical characteristics. All of these factors represented how PWDs dealt

with their own disabilities, and they required special consider. anure that their
¥

i
rights were safeguarded as well as that they were granted a

'g"nts as any other

called 'Orang Kurang Upaya' or 'Orang CM

highlighted by the former Vice-Cth

Professor Tan Sri Datuk Dzulkif '%I RM
@
this, P

Utusan Malaysia, he said th WDs-commgnities t be seen in a right way

K\

because the difference is novvicall but ability d@o a natural cause or unwanted
[

incident in their life @ah, 2012). T, w@ should be evaluated based on
different capabilit'&ﬁmp thosia W\are C%Q ered perfect without any disabilities.
Thus, in this N he definition of P\@s in Malay should be referred to 'Orang

2 ’ ? (,)
Kelainan l@' this ternTsounds positive.

’ MZ
as, the term used Q/mhe disabled person that is 'Orang Kurang Upaya'
&

S:Wegaﬂve and causes disb'mfort feeling for them. This term represents something

&7

e as sometimes PWDs have special abilities that the normal people cannot do.

Q. Aziz Mohd Zin et al. (2009) also commented on this issue where he suggested that

the term 'Kurang Upaya' should be replaced with a more suitable term which is
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'Kelainan Upaya'. According to Kamus Dewan (2010), the term 'Kurang' means lack or

not enough, not really (good, advanced, healthy etc.) and not perfect. While t?m

‘cacat' or disabled means deficiency or imperfection (complete, good) Xbody

(things, morals, deeds, inner selves etc.). So, the term 'Kelainan Upaﬁ&wds much

more suitable, proper, and positive to be addressed for OKU or people'with disabilities.

However, the researcher believes that the term PWDs in Mal Mbe followed by
,

the term used in the Act 685, which is Orang Kurang U a ay context as it

I
demonstrates a formality in Malaysian law. .\d

| S

4' \,‘Z“
2.2.2 Types and Categories of PWDs i

Disability is a multifaceted, d \ﬁ c Wltl concep§ PWDs in our

world, in reality, have their own set epg\ ing on the nature of
the impairments they were dea I anﬂ w they We |agnosed by a medical

expert. There may be effec rgans 0 :)a ~Yas well as on a person’s
participation in variou spe of life.; Vari slph and mental impairments that
can impede or reduce a person’s ffl ca'r y<out daily activities are classified as
disability types (Q@& wW r‘d, 2021). Th&?ondltlons have always made the PWDs

group appear S abl ofdoj

who do n y |le)|}5 roﬁéﬁjlnthelrllves

e classification als "ac nowledges the impact of physical and social

‘ar*d iCipating in any activities than other people

ental factors on dlsablllty outcomes. Disabilities can affect people in a variety

: ays, even when they are the same type of disability. Some disabilities, referred to

invisible disabilities, may be concealed. Disability World (2021) also said that there

are many types of disabilities. Those that affect a person’s vision, hearing, thinking,
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learning, movement, mental health, remembering, communicating and social
relationships are classified as a type of disabilities. These types of disabilities r?sd

them a special treatment, services and rehabilitations to make their live mu@%&r and

better. A
2.2.2.1 Western Perspective Q '

Moreover, WHO had established the Internatio Si catKofalctioning,

Disability and Health (ICF) as a classification sys for health-re eij £g§'§ of

functioning and disability in 2001. It was pre ly kn(}(v as ghe Ir@ational
NV
H). Thézfundamental
distinction between the ICF and the&@;?s Cl u‘cla icatiQQ Is that the ICF
develop

stresses environmental variables in the

iIK@HO & The World
A

szt\ofj
Bank, 2011). ICF was created afte%lle th)hp%ssvy t inclbded academics, doctors,
t

9 Q
and, most importantly, peoplé™with¥disabilities.i spec@ﬁ#g the types and categories

N
occurred on PWDs. Y. I l §

4 s

The ICF divides hu \ﬁk tionin ifficulties into three categories:

impairments, ac@Nmita -
[

difficulties w

a partd'J tion constraints. First, impairments are

!
r&ru&tﬁu’%l changes, such as paralysis or blindness.
Second%k constr br_1t};'re dit@ty in carrying out actions such as walking or

atiw
IE\QH as discrimination in the workplace or transportation. As a result, disability is

: ined as difficulties in one or more of the three areas of functioning as mentioned

rlier. However, in more detailed explanations, disability types are defined as a range

e third, participation r@nctions are issues with involvement in any aspect of
N

of physical and mental impairments that might impede or limit a person’s capacity to
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carry out daily tasks. These limitations can be described as a person’s inability to carry
out day-to-day activities. Mobility/Physical disability, Spinal Cord (SCI) dis }
Head Injuries (TBI) disability, Vision, Hearing disability, Cognit@ning

disability, Psychological disability, and Invisible disability are the eig ary types

of disability described by ICF. ?

Table 2.1: Categories of Disability Types by Internation sification of
Functioning, Disability and Health )

NO. CATEGORY
1 Mobility and Physical This category of disability inclu ople with

Impairments a variety of physical disabilities,%such as@ﬁer
limb(s) disability,™ lower | li jd'%mlity,
manual dexte and daba ility'in coi%nation
with vari gans,_ Of body._,Mobility
impairmentzan b n'sm}siled oryatfuired as a
resul ﬁi@g g. It’couldalso be@'symptom of a
d'se% ple a breﬂ{en bone are also
classified into this cateégory Of disability.

2 Spinal Cord Disability Spinal*cor 1\% )chsometimes result in
cinanent ilities. Ahis type of injury is
‘% t commonl aused%ysevereaccidents. The

N

jury.can begither or partial. The messages
\ conve the spinal cord are not completely

lost In comglete injury. A complete injury,
on the oth rgﬁ:esults in total sensory organ
sfu r:'i,on. al cord disability can be a birth
in'seme cases.
brain irjury causes a disability in the brain.
he sexerity of the brain injury can range from

\ ipild@/\evere. Acquired Brain Injury (ABI) and
’ b r&anyatic Brain Injury (TBI) are the two types

) rain injuries. ABI is a degeneration that

Q’ &curs after birth rather than a hereditary type
% 4 f efect. The causes of such cases of injury are
numerous, and are primarily due to external

\Q’ forces applied to body parts. TBI causes
emotional  dysfunction and  behavioural

minor to severe vision disabilities or
impairments. These injuries can also lead to
serious issues or diseases, such as blindness and
ocular trauma, to name a few. Scratched cornea,
sclera scratches, diabetes-related eye conditions,

\ disruption.
0 Vision Disability Hundreds of thousands of people suffer from
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dry eyes, and corneal graft are all examples of
common vision impairment.

5 Hearing Disability People with hearing problems might be f
partially deaf. Hearing aids are frequ e‘\ d
to help people who are partially dea% ess

can be present at birth or develop | ife as
a result of a variety of biologic such as

meningitis, which can dam auditory
nerve or cochlea.

6 Cognitive or Learning Cognitive disabilities, w include speech
Disabilities abnormalities, are a typ impairment seen in
people with dyslexia d other learning
challenges.
7 Psychological Disorders  Affective Disorders®™Short-te ng -term
mood or feeling s dis rder rase
"mental heal impairment”

characterise e Who have
issues or illne

d 'p St%\atrlc

8 Invisible Disabilities Disabilities

All of the aforementioned rlzatlon gd

disabilities identified by ICF. b%se n, PW "dlS@t criteria are not far from

what ICF has mentioned o ISI human funetioning difficulties, which are

impairments, activity s, and"parti iBE{tI onstraints. For example, vision
4 <Q
disability mlght b fmed eis \I‘mpalrngﬁvbecause the person suffered from

blindness, Ocu T a, (id C ?ﬁéﬁ, or other types of vision disability.
Meanwhlle |I y an ph I p@rjnents can lead to activity limitations, such as
when a |th 'J)one%h it difficult to walk. Other than that, basically,
aII PWDs who have t wn disabilities are tend to experience a participation

COEI t. Their right sometimes is being denied by not providing them a proper
ce

s and chances equally with their necessity such as in employment, education and

ther services. This may happen at all PWDs all over the world. Their shortcomings



should be acknowledged and proper facilities or services should be provided for all

2.2.2.2 Malaysian Perspective
However, the situation is different in Malaysia in deterw@vcategones and

types of disabilities among PWDs. The researcher disgove t at the Malaysian

PWDs.

government only authorised seven types of PWDs. mare, @rtment of

Social Welfare Malaysia (JKM) also (JKM, 2016) stated that therg are en ca ries

of PWDs registered with their agency, which ar(%jlszipll Y, arlng@?ablllty,

speech disability, physical disability, learning d¥.il.|ty,

disability. This is based on the definiti n% db

previous discussion earlier. The follg & (?

as characterised by JKM. iy g}&
‘&

Table 2.2: Cate of th D@llltles (PWDs)
Si

NO. CATEG { 3 , @CRIPTION
1 Hearing Di ble ‘he reféarly in both ears with or without
& hearing aid.
ind i

2 Visual Nlhtyl lind in eyes or blind in one eye or limited
sion i h eyes or any other permanent visual
P NI ]

JIn B'TRy to speak impairs proper communication

3 Dlsallht annot be understood by those who interact
% 2 f them. This condition is permanent and

incurable. It must be based on an assessment at
¢~ five years of age or older for children.
7 It is a permanent inability of the body parts,

\ Physical Disability whether caused by loss or absence or the inability
of any part of the body that can affect their

functions in fully carrying out necessary
activities, including self-care, movement, and
changing the body’s position.
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Intellectual capabilities that do not conform with
biological age. Those that fall within this category
5 Learning Disabilities are Late Global Development, Down Syn ,
and intellectual disabilities. This cate% SO
includes conditions that affect the Iear% ility
of an individual, such as Auti (Autistic
Spectrum  Disorder),  Atten Deficit

Hyperactivity Disorder (ADH d specific
learning  difficulties  such (dyslexia,

dyscalculia, and dysgraphia)m
Conditions of severe me il s that cause an
in% rs

inability to functio ersons related to
6 Mental Disability him/herself or his/h ationship within the

community. Am ental illness types are
i Disorder,

severe and chronic
Schizophrenia, Clg'('aer

7 Multiple Disabilities Means havin

In general, the categories % i ? ofibed by western (WHO-
% 0 S

ICF) and even JKM in Malay'\v arggased on the characteristics
and disabilities that occurr

N
hed them from other people
who did not have disat%Yh.:e i}
type and categor;;quilityiwme exce@aﬁ of the number and classification of
ieh.i Pn theﬁ%able that occurred. Their categorization

disabilities, wh s entirel
IK ¢ ? (,)
was based the)efini onjn their@_pderstanding of people with disabilities. As a

result, i% ntribdt

inst e ICF classified a p@\o,n with a psychiatric problem, such as schizophrenia
@nality disorders, as having a Psychological Disorder, which meant that they had
n

tal health impairment. Meanwhile, JKM defined that kind of category of disability

Ilso iflg(rg'a'ant difference in determining the

NN
the d@ties in the types and categories of PWDs. For

s a Mental Disability, which represents severe mental illness conditions. However, the
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descriptions of that type of disability remain the same, which is to address a person who

has a mental health problem. Y-
In fact, both organizations use the same criteria to classify ng%ch are
disa

vision and hearing impairments. A person with visual and hearing di ities was
defined by both organizations as someone who had an issue with,their Zes or ears that

affected their vision or hearing. Basically, a person with visual ring impairments

cannot see or hear normally. Overall, the ICF classified di catebories and types

based on human functioning difficulties, which can be“divided in ree Qajor

categories: impairments, activity limitations, and ipation constraints 'I\A-é‘a‘r%Nhlle
L 4

JKM added a more general definition of PW s classifi n, r@dlng to the

definition of PWDs as defined by the Pt itles Act"2008 (Act 685),

which are those who have long- teN

impairments. >y
2.2.3 PWDsin Mal z

‘C:

There is a need to ersta d‘ I ion (:‘r((li,ééelopment of PWDs, the history of
empowerment, and pe rles overn PWD affairs. Hazlin Falina et al.
(2017) stated ac of k Ia‘dg disabled people has led to difficulty in
identlfyl oce;s f e st g, assessment and the formation of behaviour

Q y towards PWDs e community or the authorities do not understand

S

s, their rights will not be properly granted and they will not be treated well.



2.2.3.1 Early Development of PWDs in Malaysia

Essentially, the early development of PWDs in Malaysia was primarily w:ud
on the field of education. Special Education Program is a type of educatl@aters
to students with disabilities in Malaysia. Many early histories of PWDs Nysm also
mentioned their right to education. The establishment of Special Edw Schools in
Malaysia has started before independence with School with_Visually Impaired and
School for the Deaf in 1990 through volunteer involvemen hK.Cclmmittee Report
stated that studies on Education Policy through Perakuamd69 he e.a‘iq;d/e Special

X

Education in Malaysia. { _\C}

s b3
In line with that, the participation of goWent rwt{ S wh "have special

educational needs started with the establléwf Sekdla

Princess Elizabeth at Johor Bahru, Joh er JKM in

ndah dldlkan Khas

48, a®=ederat|on School
.\

for the Deaf, Tanjong Bungah at G@?ma \a Qecondary) on 1954 for
o e,
1

students with hearing dlsablll 960; b‘fna of education for children

with hearing and visual d| s had established @rlmary school and secondary

(
school (Tahir et al., ZO% b o S
(J

As tlme : S !I ucatl |n Malaysia started to improve its

|mplementat| Iea ??!\A ﬁé‘r}y of Education (MOE) is in charge of
pI’OVIdI ed u tion’ that

Q&ﬁbutes to the holistic development of the
b 4

|nd|V| the WeII eing of,t\h?'natlon as well as maintaining a quality education

S Wnd developing the in(m‘idual’s potential to fulfil the nation’s aspirations. The

-a_-

ion sector not only provides teaching and learning for typical students, but also
O students with disabilities too. The MOE increased educational access and equity for

students with special educational needs through Special Education Schools, Integrated



Special Education Programs, and Inclusive Education Programs (Kementerian
Pendidikan Malaysia, 2021). This is to ensure that no one is left behind aw

everyone in Malaysia receives a proper and high-quality education. (’}

According to Tahir et al. (2020), history also shows that during the British rule
in Malaya, they emphasized social responsibility to the local pop IatloZIn this regard,

the British established the Malayan Social Welfare Departmen ) in 1946. Then,

to meet the needs of the disabled at the time, this departme ided}\/arious types of
assistance and rights. JKMM has evolved over the years, itlis Mwn %the
JKM under KPWKM. JKM was very dedicated t illing the righ no'neh(gs) of all

e T
PWDs in Malaysia, as PWDs are also member Ygﬁmetyﬂok uld @:@ven more
attention. As a result, the JKM establlshetthWabled er Po&ﬁ‘q\n 2007, which

grants PWDs the same rights and opport as any mem@of society. This is
\ ik
because to protect the interests are IS dc;,'\%mghts -based approach
@
should be used. Q'
\

Therefore, all ma tters ere t?b@on the early developments of
PWDs in Malay5|a wher g t ar ciety declared PWDs’ rights and
needs. All PWDs &en h and given equal access to education, health

N
care, advoc aspe hLﬁigT{ life. Their rights must be protected and
recogni &Qert pbﬂe @Jelopmentm Malaysia and around the world.

z@ 'Y

R
2 istory of Empowerment on The Rights of PWDs in Malaysia

In facts, it was undeniable that various legal discussions have taken place in
esponse to negative perceptions and discrimination experienced by women’s groups
and children, but somewhat less so for the disabled. Even the United Nations (UN) only
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recognized the UNCRPD and its Optional Protocol in 2006. This convention is the first
international human rights treaty of the twenty-first century, and it has recyﬂﬁ
positive response from UN members (Azmi & Mat Basir, 2020). So that ev@}ntry,
it can be seen, has a policy and law that fights for the rights and need ople with

disabilities to be valued equally with other typical groups. MalaysiaWuded in this

category. \,

The history of empowerment on the right of PWDs ;ysialstarted from the

effort of Malaysia in signing the Convention on the Rights of Per onM&satﬂénies
N
(CRPD) on 2008 and ratified it on 19 July 2010 tain Article wihich 45A(Eacle 15
4

n‘t-b,KO nal P\[zb_tg(:ol to this

PD is™a, proactive and

and Article 18. Malaysia, on the other hand, has?ﬂsi

Convention (Tahir et al., 2020). Howe Nying
e?'

pIem@ its human rights

A
rr@aity in Malaysia. These

positive step to demonstrate Malaysia diness to

contained in the CRPD in order t c@/er tkﬁh\v 0
efforts have also elevated Ma to the;ﬁ?k%}s;)%:o“ug concerned with the rights
that should be granted an cted to S, @ng as a springboard for the
development of a sp%ct fQ D VI@ysia, namely the Persons with

Disabilities Act 2&*@@ 68@ @
As pr@ m ti%}l‘e a’a&y’development of PWDs in Malaysia, JKM

establish %ah}ecﬁn ol'ﬁﬁﬁ 2007 (Dasar Orang Kurang Upaya 2007) to

[{s. Lh?policy is based on the idea of equal rights and

rights values like integrity, honor, and independence, which will allow them to

empower rights of
o$tun| ies for PWD to fu®' participate in society. This policy also emphasizes

Oe independently (JKM, 2016). The areas that will receive greater attention under this

policy is divided into 15 areas, which are as follows: -



1) Advocacy
3) Health
5) Education

7) Personal safety and Social

2) Accessibility

4) Rehabilitation

8) Support servic

6) Employment ﬁ

Protection Y'
9) Social 10) Humap Resource
D Yﬂt '
11) Community Involvement 12) arch an Bment
13) Housing

é\wo Children) | _\b}
15) Woman PWD 4 \)‘T

As time passed, the Malaysian gov&é:m?nu 0 uph@ga:ld establish
other policies, such as the Action leae Disable 16 ), issued by the

KPWKM in 2016, and enacted th% regar |\Nﬁ>s r)@alaysia, which is the
% S
Persons with Disabilities Act 2@ 685fAII these dditional ways to ensure
ozlan e

&
the well-being of Malaysia’s di blel

t -§2021). This proves that the
Malaysian governmer%
category, in ordert&%ve eqr -

ys striving 'emp}}Wer the disabled, regardless of

gmty harmony in a developing country.

e s%)(gbcommunity in Malaysia are increasingly

Now, Mern ent
¢
emphasmn@v eds and welfare of\ﬁwdlsabled. The number of PWDs registered in
Malay wo gro im&gh@ are still some PWDs who have not registered
- - N - - -
wi ponsible party. In h&é?aysm, there are 580,633 PWDs registered with JKM.
% ormation was obtained from the KPWKM on PWDs’ registration statistics as

oun 2021 (Kementerian Pembangunan Wanita, 2021). Figures 2.1 and 2.2 show the

registration statistics of PWDs based on their categories and age as of June 2021.
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Figure 2.1: Statistics on PWDs Registration by State and Category Until 30 June

2021
ey
1]0H08 5.425 aam a0 2420 260 6.465 3201 67.804
2fKEDAH 533 335 25 19,363 15,487 4225 2318 0497
3|KELANTAN 3718 2621 7 10713 16,088 4554 2007 41042
4|MELAXA 1561 22 123 10,277 9,151 2,021 859 26,740
$|NEGER! SEMBILAN 202 1883 0 10.228 8,704 2,961 1212 26364
6[PAMANG 3081 2018 207 12319 12,047 2208 1661 3138
1|perax 4426 3.301 195 17,967 17,189 522 2351 0741
8|PeRLS 8 3 s 2502 253 64 m 1423
5[PULAY PRANG 341 2618 1 1362 10,381 2131 1,236 1423
10]SABAH 3208 2749 19 1001 16,308 2894 2287 3,759
11| SARAWAX 4482 2688 m 10717 14,620 4an 1583 3,748
12|SELANGOR 655 6282 1 3,580 23811 6.4 4am 2m
13[ TERENGGANY 2584 2308 151 8,501 12,068 2128 1,368 2013
14[W P. KUALA LUMPUR 1893 3151 16 15,584 13813 279 108 e

15{W P. LABUAN 128 &8 25 449 61 02 17 1,760

\ -
Source: The Ministry of Women, Family, an un@men&PWKM)
Figure 2.2: Statistics on PWDs Re 'st@/ St
&2
-

1{Kerang D6 Taten 211 509 6 s e 2l 12 eem
26 12 Tohn 1s7] 2219 w|  esn|  aw wl  am| e
31318 Tahen as| 2@ | 6gs| 9 @| 3| s
[ am| s e wse|  wsse 05| ost| st
41921 Tk R o] am| 2 al 1| s
5{22.35 Tahun | eom w| mem| s  am|  swe|  mam
6% 45 Tahun sm|  sus w| smo| nme| um|  as|  nes
7046 52 Tohn p| s oo  ssm|  eso]  wew| s werm
860 Tatun Ke Ats wae| 10 w|  mer| 2| am| s  wsew
Dewasa %183 moss|  wome|  wus| ] wim

Sou WMinis'frmee@amily, and Community Development (KPWKM)
. s NV

N N
%The state with the highest registration of PWDs is Selangor, which has 94,271

ple, with persons with physical disabilities (36,580 people) being the most common

category of PWDs registered under JKM. Meanwhile, the category of children with
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disabilities aged 13 to 18 years (65,180) has recorded the highest number of
registrations, while the category of learning disabilities has recorded the hlghest

of registrations (50,358 children). In the adult category, people aged@d
(115,057) have the highest number of registrations, while the categﬂ;ﬂ physical
disability has the highest number of registrations of disabled peoplewg?) Overall,
140,461 children have been registered as PWDs, and 440, 17%}.\) ategory people

have been registered as PWDs in Malaysia. Thus, as of J 1, there are 580,633

PWDs registered in Malaysia. .\d
"y

In conclusion, the government is concern ut people wi is!bi-ﬁ(@s, and

_ 4 b3
the development of these policy demonstra&?ﬂ! S c@mltment to
ensuring that people with disabilities hav: ghts a ortun‘ﬁe&?to participate

fully in society. The implementation N D Poli

other hand, necessitates the coII:G@e co nof éa.';&arties, as well as the

.. . . o .
participation of various mlr\ and(&nmes, as well as non-

K\

governmental organisations, mics, physicians, I workers, volunteers, and the
| c,3 b] 'S

general public. s > &)
N\’ O
7 &
C
2.2.3.3 The y in har oﬂ\/la-j ing PWDs’s Affairs

: K |stry in charge of managing the affairs of the
dlsaﬁ%/’ertheless several nlzatlons under KPWKM in Malaysia are helping

in managing, superwsmg, and administering PWD-related issues or matters.

e under the KPWKM and agencies under them, such as JKM and Social Institute
QMalaysia (ISM), are among the ministries and agencies providing services to assist

PWDs. The Ministry of Human Resources (MOHR) also offers PWD registration, job

59



coaching, Disability Equality Training (DET), registration and status of PWD

registration, and PWD placement (Public Service Delivery and Local GOVET,

2021). Every organization has its own roles and actions in sup@ and

administering all matters pertaining to PWDs in Malaysia. JKM, f ple, was

established on 1946 and the objectives of JKM are (JKM, 2017): - Q

i.  To increase competency, performance, productivity avaovation capability

of welfare sector workforce; '

ii.  To revitalize the organization’s capacity; \d‘ \Y'
| S
iii.  Toincrease the efficiency and effectiveness of the wélfare vic@aelivery;
T

N

iv.  To expand networking and strat Waboréﬁon ultipleshelix) local and

international; and O

\Sd Y

To enculture patriotism, share al%e : i ty.
o

According to JKM’s OM 0

N
country’s developmenteer aQG-year Jerio JI{M@e and function has expanded to
litation seryvi

prevention and rehabi

<

N
rta ase <<é/d in fulfilling its role in the

S in socl ues and community development,

beginning with iMmen in.dealing Wit@OUS problems that arose as a result of
e .

the Second \/@j ar! I1t*ha een a}fﬁbed under several ministries as one of the

governm r%'ciesjh t pl ir@tant role in social development. The following
s

tablﬁﬂc he evolution of J &ﬁﬁ/lasyarakat, 2021): -
\

le 2.3: The Evolution of Department of Social Welfare Malaysia (JKM)

Year JKM’s Evolution
1946-1951 The establishment of the Malayan Social Welfare Department
(JKMM)
1952-1955 Department of Industry and Social Relations
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1956-1957 Department of Health and Social Welfare

1957-1958 Ministry of Health and Social Welfare
1958-1959 Ministry of Labor and Social Welfare :<‘ z

1960-1962 Ministry of Health and Social Welfark
1963-1964 Ministry of Labor and Social Welfare
1964-1982 Ministry of General Welfare T
1982-1990 Ministry of Social Welfare Malaw

1990-2004 Ministry of National Unity a@nd

2004-Now Ministry of Women, Family an

munity
1
Source: Official Portal of Department of Soc

<,

in'their Iw% Even though
&

X
d‘and acknowledged by

society as a part of the community by providingh Iusiva

people with disabilities have their WGMes, eir ri shouQ)e more protected

A
and well preserved. The efforts th ian ’%fnment in establishing
g )
tl to

o
different agencies or organi geJthe PWDs community should be
'\ T%n) ~\
recognized. The rights fa?@!, ani requiremen people with disabilities are
o
successfully preserved%intainqﬁ ﬁ_aanlkg is establishment.

O

N
\ o ! (J
23 The Pg@n of PWDs coﬁrcﬂr}c&o Syarak and Malaysian Legal System
% NN
%' y is rp\DPyZ son f&\he creation of gaps and dividing walls between

s

the @te and the less fortun@’Even, PWDs have the same right to live as any other
N

XOr typical person. This group should not be excluded because they also have

roles and responsibilities as well as contribute to the advancement of religion, race, and

ountry. Thus, this section will generally discuss the position of PWDs under Syarak

and the Malaysian legal system.
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2.3.1 The Position of PWDs According to Syarak

In Islam, PWDs refers to a very broad, holistic concept that encon?!s
multidimensionality and perspective. Multidimensional by considering @!bled
from the standpoint of Allah SWT’s power and greatness. The glory of as human
beings are the best of creatures created to worship for Him as otheg’normal human
beings and also bear the trust of Allah SWT as the caliph in this wowld. This is due to
Allah SWT?’s creation which is not in vain. Syahirah Ab or ef al. (2020) also
stated that Islam placed a strong emphasis on the dignit very. ewardless of

on Hum idhtii-l}l‘gam

their age, status, or level of income. The Cairo Decl

of 1990 also affirmed the Islamic principle o % nd @ity. The

qual @Vgl if they are

|
&

.

\ ¢ '
2.3.1.1In Al-Ga\!)n 4
&
Q’ ‘Abgsa erses -1Q,¥h'sabled people are given a special position after

AIIMT reprimanded the M_?S;mger of Allah SWT, Rasulullah SAW, for his
\

t Nt of ‘Abdullah Ibn Ummi Maktum, who is blind (Baharudin & Mohamed

li, 2020). ‘Abdullah Ibnu Ummi Maktum approached the Prophet SAW but was

rned down because Rasulullah SAW did not have time and was too busy preaching to

the dignitaries of the Quraish tribes of Mecca. Prophet Muhammad SAW stepped back
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and faced the dignitaries of the Quraish tribes. Because he was blind, he did not see the
Prophet SAW’s actions. Then Allah SWT rebuked Rasulullah SAW in AIIahYPs

verse, which means: (ﬁ\

Translation: 1. He (The Prophet) frowned and turned "his attention away, 74 simply”
because the blind man came to him “interrupting’. 3. You nev% "O Prophet’,

perhaps he may be purified, 4. or he may be mindful, benefitti the reminder. 5.

e

The verses mentioned about th@
the dignitaries of the Quraish tri f i
S [3
Mecca), he better degr n‘l'an God’s eyes (Ab Rahman, Mohd Raus,

at a weak man (Isma‘il ibn ‘Umar"Tbn Katht
Prophet and his people through %e thaf
whenever Prophet Ras%cw a
S

"Please, O person \%is \5190\ was manded by my Lord..." Although
‘Abdullah Ibnu@takt orerﬁ@n the unbelievers of Makkah (infidels of

C : O
Abdullap*T %&Ijabc%

X
arudin & MohamecﬁR)amli (2020) also added that the description of Surah

@verses 1-10 demonstrates the importance of a preacher understanding the
h

J

guidance should be used as a guide for Muslims when interacting with the disabled,

ology of disabled people in order to deliver effective preaching. The Quran’s

particularly for preaching purposes. The revelation indicated this has given rise to
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awareness and repentance; and since then, Rasulullah SAW has taken the attitude of
giving the same attention and service, regardless of a person’s status, whetherw
rich, low or noble, servant or independent; and Ibnu Ummi Maktum has@}to be

respected and served best by Rasulullah SAW. A

Other than that, there are also verses that talk about the disable hich is about

the legitimate excuses for staying away from Jihad for pe?& 0 are unable or

prevented from fighting. It can be seen in Surah at-Ta@ 91 at'd Surah al-Fath
verse 17 of the Qur’an, which are as follows: .

Frs et

Translation: “There is no blame
they stay behind’, as long asﬂé Al
blame on the good-doers. AWh istﬂj ving@t)st Merciful.”

) “(‘:j/ (Al-Quran. Al-Taubah 9:91)

4
Allah SWT staies he \Qima&}@asons for refraining from fighting. Allah

!
¢
SWT first mentions the excuse afre@a%r?withaperson, the physical weaknesses that

%: - N . .
preventg, papti ﬂ in J@d such as blindness, limping, and so on. Allah
SWI] ths add

resses temporar@euses, such as illness that prohibits one from fighting
i ﬁf&’s cause or poverty that hinders one from preparing for Jihad. There is no sin in

t instances if they remain behind, provided that they do not promote animosity or

y to discourage Muslims from fighting while remaining in this position and practicing



good behaviour (Isma‘il ibn ‘Umar Ibn Kathir, 2003). The same idea is repeated in other

verses. Allah SWT has said: Y-

Translation: “There is no blame on the blind, or the disa oChe 1ck "for staying
behind’. And whoever obeys Allah and His Messenger Will be W Him Into
Gardens under which rivers flow. But whoever turns will be su tdd@m to

<
& NI
3, W Qu& |-Fath 48:17)

‘There is no obstacle' in S ah a a::Eab\v 1 demonstrates that it is

forgiven if they are not mvolved r In this verse, AII WT also exempts three

a painful punishment”.

groups from participating in t bllnd t able%%ffd the sick. This is due to a

visible and obvious fl ey are lxot g?lty dld not participate in the war.

However, Allah SWT has indeed H'@moever strives in the way of Allah

SWT will be gr&h gl 'ous e, Whﬂ.& is heaven beneath which rivers flow
N

sma‘il ibn ' O
(Isma‘l ib @a) (JC—,

% the Merses@bove show that even if a person has a specific

dlsa ility, we should serve hlmcft}«& anyone else, especially if they approach us for the

of learning more deeply about religion. The society and government also need

Q derstand their limitations due to the disabilities faced by them. Therefore, as
embers of the community who will always deal with PWDs, we must adopt certain
attitudes to ensure that their welfare and rights are protected. This issue should also be
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addressed in our current Islamic legislations in Malaysia, where their needs should be
provided whenever the PWDs community deals with the Malaysian Syariavysn

institutions, for example or other government’s institution. %\

2.3.1.2 In Hadiths V

According to Syarak, there are many hadith that tiongthe position of PWDs
in addition to Quranic verses. Several hadiths discus ophet %wteraction
with PWDs during His lifetime, as well as the usé,of the term dis Ie'd Bansg'é in
prophetic hadith. Among the phrases used in this (M%ordﬁn with the -\Jning of
Nsable zm\‘g\s follows

S

é} s)dadith
General Terms o 'S‘p\ﬁaﬁc Terms
. ‘% ] " B 5.3 .
JJA\ c&w/;W/W c‘& 2 ¥42\J¢ZJA&4 ¢ o5 Uy&/(ﬁ/ﬁﬂf
o> L} ;))u_ c)\.lf«i)“ u% c;i.J‘ T,é\\f (Ogima cd}é’- c;,a..:-i (d=2e
| . .
Adnall ,J f@y o ol e o ]
éﬁ,ﬂ\ g clie Jo Clall (Cani
&9‘)}9 (3,1 o die 3 edl ()l
I ¢ P C,S'J -
e
| ) “g/
(Q% ’ >
v oo _ |
| of the words or ter@dentloned in the table above defined the meaning of
%r the terms used in hadith Rasulullah SAW about PWDs. Other than that, there
r

any hadiths of the Prophet SAW that illustrate the position of groups with different

disabled through the Prophet SAW’s hadith regardi

(Mohamed Nor, 2022): - %\,

Table 2.4: PWDs’8 Term in P

ilities; in fact, it becomes an image of a race’s glory and is glorified by Allah SWT.



Moreover, there are many exhortations, teachings, and encouragements
delivered by the Prophet SAW in the hadith to treat not only the disabled but th
human race that lack, imperfection, or abnormality is not something in vai eral

hadiths of the Prophet SAW clearly show how much he honoured, encoﬂ%, and met

the needs of the disabled. Among the hadiths are the following: Q

i Increase the Spirit and Motivation of The Di toP slever in Facing

the Trials and Destiny of Allah SWT ‘ \Y'

, % | S

The most important aspect of approaching andstreating peo wit{)ﬂféabilities
is to remove their low self-esteem, despair,q{i‘;&:gdﬁhs a r@k f their lack,
imperfection, or disabilities that have @rmined m. encourage them
to persevere in life and even to partiCipate in th wni {Bund them. They must
be taught the wisdom behind Al ’S plﬁﬁnd d@\y for them. They should
also be taught that Allah SWTme [ t%?:ncé%ss their lives. Furthermore,
those who successfullv%x.(;ﬁicn.]t testiwill bebw%arded greatly, whether they are

e

4 2
disabled themselvesacaregi rs| WH&Q ead$ oreven all members of the community
who contribute to't elfar B@rests Qiﬁmis group. Among the most well-known

@)

!
authentic had%t is gz;rd the &ﬁﬁwing words of the Prophet SAW:

°
Z

\
i v‘gj g vvﬁsdbcb-dwu;wm Bls ik 4 s

—n\

" R i g 450 L a0y



Translation: “Narrated Haritha bin Wahb Al-Khuza'i: | heard the Prophet (¥) saying.
"May I tell you of the people of Paradise? Every weak and poor obscure persorwm
the people look down upon but his oath is fulfilled by Allah when he tak@th to

do something. And may | inform you of the people of the Hell-Fire? Tﬂ;e all those

violent, arrogant and stubborn people." Q

Y-{ ahih al-Bukhari]
Y.

ii. Encouragement and Recognition for Doin d for The Wea I@:

Morever, one concept of helping each is th trf:)s 0 have%e ability

should assist other groups who are weak o w e. TﬁB‘s, those who@m been gifted

by Allah SWT should assist and con testo those are fortunate or less
ht\qver another Muslim is
N

capable. According to Imam al- h£i)|30,aM\M fi s
% f e,

eeds aséd Q@meir ability (Baharudin &

e@dith recorded by Imam Ahmad

S Chnlal SUses Gl o Eilisg Hilo

nez -~

Bis g,b\JA Aot




Translation: “Abu Dharr al-Ghifari (may Allah be pleased with him) reported: Some of
the Companions said to the Prophet (may Allah's peace and blessings be upon h]?'@
Messenger of Allah, the wealthy people have taken all the rewards. The@s we
pray and fast as we fast, but they give charity from their excess Wealth.'*aid: "Has
Allah not given you something to give as charity? Every utterance of ‘glory be to Allah’

is charity; every utterance of ‘Allah is the Greatest’ is charity; Nrance of ‘praise

be to Allah’ is charity; every utterance of ‘there is no t Allah’ is charity;

commanding the right is charity; forbidding the wrong is ; nwcharity in
X
sexual intercourse." é J [ _\u}
4
iy

According to this hadith, a p@n erson without disabilities) is

required to help the weak and disablf, and 1§ forbi den? m&%g or looking down
ce

s

on the less fortunate. Furthermore} @"Ven to this group is not
o
always in the form of moneym rty. But'itissufficientto fulfill their needs, rights,
N
and so on. Therefore,ﬂos%ho have be I@Dy Allah swt should aid and
are Ie&’sé}h}e According to Imam al-Ghazali, a

contribute to those who

S fo%
Muslim’s right o@er M@to he@ relatives who have requests and needs

g
?'J is&%‘ﬁcient to do good with their own abilities,
rs,;d

based on thei@s. r
such as a \&milir}g ﬁ igén‘jg others, and being compassionate.
"

) &
N
S



iii. Encouragement to Interact with Disabled People

Another hadith also mentioned how Islam encouraged authorities or Kie%s to

have good communication with PWDs, encouraging good manners andswening

kinship ties, and as well as includes them among the community.

Prophet SAW’s Hadith: \,z

e 1= o3 - ! - s F o2t £ -
JB JB pig 5ok o eridl 2 gL S Was (gl Bas

«®

S aeh s ol 105 1035 3 kIR losfede B o 80

b4 \‘)T
n 6}‘5//&39/,/1.‘EL;W:6 5 .

Translation: Nu'man b. Bashir reportedms: M@ ) eis_,\';@ng: The similitude

of believers in regard to mutual lo %tioﬂn feelin

q
any limb of it aches, the wholK aches,"because of io’eg essness and fever.

N
‘% [Sahih Muslim]

'S

: ? 4 2
The preceding@it je&\ir@ S th@ requires society to always be kind
I

'%"that of one body; when

e

o

to one another ag\t&clud

!
¢
right to live a I life;lalong efhece/%t’of society, and the Prophet SAW has set the

\
best exa% how;obn_tJ?t Wit@e disabled. Living with love and mutual respect

for ane another is highly value@yarak, and it is the advice and encouragement given

ith {r«‘%ﬂilities in social activities. They have the

Mullah SAW. This matter is also demonstrated by the hadith of Rasulullah SAW,

0' h states:



iy OIS pogald pagll " ey ade A o Wl Jgey JB 1B e B o) wse 3l o9

K3
K\

Translation: Abu Musa (May Allah bepleased with him) reported: er of Allah

((ade 380)) - anlol o iy "Vans a2my

(#) said, "The relationship of the believer with another believer isYike/(the bricks of) a

building, each strengthens the other." He (%) illustrated t b%terlacing the fingers
of both his hands. '\d
X

é [Al-Bu Jn&f«msnm]
’ b3

To summarise, all of the quranic verses?ﬁdi h ‘mentiened ab@e'show how

Islam values the position of PWDs in Sya Now thi sh02g e strengthened

alaysia. PWDs’ needs in

and expanded to the area of our Islam prudence

A
Syariah Court should be met, and s st /}all stages of the court’s

uId
procedures. As a result, thls ill ¢ %(ie}th S ’S demands which are to
always glorify the dlsabledw '/ell fu|f®ll’ due rights under Islam and
the law. ,' <</
| o
i@

2.3.2 The Pos(lﬁ)of Pj/D cofdl@‘ﬁ Malaysian Legal System
%kn thespos

V\%an legal systems sh@;d be explained so that differences between the two

it |n Syarak’s perspectives, the position of PWDs

\mves can be seen through discussion. Malaysian law is divided into two parts:

: i} law and Syariah law. So, in this subtopic, the researcher will explain the position

PWDs in Malaysian Civil and Syariah law by referring to the provisions relating
within it.
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2.3.2.1 Under Civil Law Legislation \q

As previously stated in the history of PWD empowerment in Mala sgﬂylaysia
took a proactive stance by signing the CRPD in 2008 and ratifying it on July’19, 2010.
Malaysia has thus become a signatory to the CRPD. Despi@raﬁﬁed the
Convention, Malaysia also has made reservations under Arti f the Convention

(Freedom from torture or cruel, inhuman, or degrading treat or dunishment) and

Shukor et. al, 2020). From that point forward, P lated human

prominently featured in the media, and the attenwg!\/en his @dsitive sign
that the masses have realized the imporewuphomin man ‘qu\—uts. This issue
ri

raised by stakeholders is relevant not onl d uno@/lalaysia’s Federal

hts gr
Lo
Constitution, but also to the adva of ia’s ob gﬁ'ens under international
? [

treaties and norms. “ 43’
+ Q

Per, n's \@lsabilities Act 2008 (Act 685)

is a turning point moment indMala ian argcﬁjd assistance to the disabled. The Act

685 was enacte(@/id (!isab peoplgswith equal rights and treatment. The

D 2
equality conc% in/the A }J iscarnsistent with the equality concept stated in
Article 8 deral Constitu on.sé/primarily concerned with general principles or
f oty
icl

protection."According to"Art e8&7 of the Federal Constitution:

(V
\
E\ 8. Equality.

/

Tahir et al. (2020) statéd that t

(1) All persons are equal before the law and entitled to the

equal protection of the law.



This is the concept or basis for the drafting of the Act 685, which states that the
disabled also deserve equal treatment and legal rights. It can be discovered thro
introduction of the Act 685, which stated that Persons with Disabilities A |s an
Act to provide for the registration, protection, rehabilitation, dment and
wellbeing of PWDs, the establishment of the National Council chDs, and for
matters connected therewith. The Malaysian government was able/to establish the
National Council for PWDs through this Act and the functi Ye.c uncil have been

stated under the Section 9 - Functions of the Council of this Act. .\d

Furthermore, this Act promotes the devel nt of PW S’ IiI!/ e{]('ﬁ‘e and
well-being in Malaysia. It can be seen from Cha te Par Nof the Act
685. The table 4 below summarizes the ri can t‘:)? ed st under the

Act 685 (Attorney General’s ChambersN ays1a 202

Table 2.5: Part IV - Promotlg eyelopme of Th%Quallty of Life and

Wellbei DQdeithﬂ Ai(,
ITEMS SECTIONS
Chapter “ PG Ageess t "%Ilcfacmtles amenities and
Accessibility |ces and buildings
28. Access to education

\ %ﬁss to public transport facilities
A k>
N ' c.)(-’

@Access to information, communication and
D

c 29. Access to employment
&

Chapter 2 33. Habilitation and rehabilitation

technology
Y i
N 31. Access to cultural life
\c'j 32. Access to recreation, leisure and sport

bilitation and rehabilitation 34. In-home, residential and other community
support services

Chapter 3 35. Access to health
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Health 36. Prevention of further occurrence of
disabilities

37. Availability of health personxq
Chapter 4 38. Lifelong protection and somiﬁaj

Protection of persons with 39. Meaning of “persons w
severe disabilities disabilities”

Chapter 5 40. Access to assi%%

Situations of risk and
humanitarian emergencies

Source: Persons with Dis ies Aci 2008 (Act 685)

.
| i . L

Aside from that, other provisions or laws ivil law prov af even people

with visual disabilities have the authority to adWr \)sfm r the e@?;ement of

an affidavit, as stated in the Rules of Cour Affi da it literate™er blind person.

The clause specifies the conditions Nons to n inQder to ensure the

acceptability of an illiterate or blind pe on r}’) daV|t It demonstrates

that the law always does |tsK meet re |re 6& or needs of people with

disabilities throughout the proaf

AffldaV|tb |II|te2te n 41 r.3)

3. Wh pea mlnlsterlng the oath that the
dep e illit ra;w)?lrt!, all certify in the jurat that—
theJ@ ida asr

in his presence to the deponent;

(b) the deponent ed perfectly to understand it; and
N

E\ (c) the deponent made his signature or mark in his presence,
and the affidavit shall not be used in evidence without such a
certificate unless the Court is otherwise satisfied that it was read to

and appeared to be perfectly understood by the deponent.
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Even legal practitioners, such as the Commissioner for Oaths, have an obligation
or responsibility to assist the visually impaired individual during the procedure ow
an oath before him. This is because a blind person is never denied and @d the
right to administer an oath, and the Commissioner for Oaths must as roviding

adequate or proper assistance, such as ensuring the deponent understands the statement

read and explaining its contents (Pesuruhjaya Sumpah Malaysje:M

In terms of witnesses, the Civil Court recognized witnesses w‘o were mute or

had speech difficulties. According to the Evidence Act of 1950 (Ac epyoRne.has
the right to testify in court as long as the court a it, unless

person cannot understand or make a rational answmving% led conditions such

as being too young or old, or having an i@Mt afféas t rain.ﬁas mentioned

IS
S
Q-

in Section 118 of Evidence Act of 1950.

oy >\y
Who may testify. ? &
c

118. All persons sm 0 te{fﬁ?’ unless the court
considers that they reveri u anding the questions
put to them o% giving ratio
tender ye xtreme r) iseaiguhether of body or mind, or
any oth e of the.sameskind. {Q

N ) o (O N
%anatl n\%ﬁal ‘ﬂ%ordered person or a lunatic is not
%!ompe y testi EI{ass he is prevented by his condition
&/from ':n rsta'ndinﬁ?: questions put to him and giving

rational answe@hem.

-9

@D
o
—
£

|
Jan&//v s to those questions by

Th person who is deaf or has a speech impairment is not exempt from testifying in
coust since they are allowed to be witnesses and can provide their evidence in any way

at they and the Court can understand, such as by using signs or writing. The matter
has been stated in Section 119 (1)(2) of Act 56 as follows:
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Dumb witnesses 119.

(1) A witness who is unable to speak may give his evidence in a KY’
. . e y

other manner in which he can make it intelligible, as, for examplee
writing or by signs; but the writing must be written and the signs &

in open court.

(2) Evidence so given shall be deemed to be oral evidemwz

Furthermore, the Court has the authority to seek SSW rom outside the

Court, for as by calling witnesses from an expert organizations Acc d g to Azizan

(2019), an expert witness is one of the functions or roles witness to court to
testify about a certain knowledge or skills that the sess. As a res t, |n naI

cases for example, if a judge or magistrate in al conS|de th th c sed IS

mentally unsound, the judge can accept evide the writtén/ c ertificate
from any Medical Officer to affirm that the,ac me IIy u d This will
ensure that the Court takes the necess and fu &3&(1 s justice before
imposing any sentence. It was mentloned Sectign 3

(2).of*Criminal Procedure
A
A

Code (Act 593). cq >y
? o S
Procedure where ao& IS sus e&&sound mind.

342. (1) Whe JTr r* gist t h atrlal has reason to
suspect that t dper gn u mmd and consequently

|ncapable maklng nce, haII in the first instance
|nvest|K fact sou

2 /‘ﬂ) inv tlgatl ot be necessary for the accused
% be udge or Magistrate may receive as
%wce a E'er aé |n g signed by a Medical Officer to the

ect that the accused‘\pg son is in his opinion of unsound mind or is

\a proper person to be detained for observation in a psychiatric
‘é hospital, or the Judge or Magistrate may, if he sees fit take oral
0 evidence from a Medical Officer on the state of mind of the accused

person.
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In fact, under the Mental Health Act of 2001 (Act 615), the Court has the
authority to order an investigation to determine if a person is mentally incap
manage himself and his affairs owing to insanity or mental disordeeg}is IS

demonstrated by Section 52(1) of Act 615, as shown below. *

Section 52. \,z

Court may order inquiry. .'\d
'Y

(1) The Court may, on an application m@e it, make a orpe_r\t.}

directing an inquiry to determine Wh% peg biett to\t)W

jurisdiction of the Court and allw e r;\en diso@e is

incapable of managing hims\%\is affai to éﬁ mental
disorder. c \Y /‘\'\

S
o =,
This is also due to R(\ allocating sébili@'rovisions under Order 76
X

and to refer to the Mental H ct erl fo mea of "person under disability."
il

This matter demonstra%a;sian (} i

mental disabiliti(&h@ot Ie[t N legaldebates and the legislation provides
appropriate pr res when olvé entally disordered peo le, as mentioned
ppropriate p &% v v C\—)Q} y di peop i

: .J'n

|
le s‘lati&h/b'efforts to ensure that people with

in Act 615’s*Rart X - Praceedingyin |

A%pretati{) O. ;6, r 0y

1. Inthis Order—

0 “the Act” means the Mental Health Act 2001 [Act 615];

“person under disability” means a person who is a minor or a patient;



“patient” means a mentally disturbed person within the meaning of

the Act. Yv
In general, it can be seen that Malaysia is very committed un S%Iaw to

upholding and preserving the rights that should be granted to PWDs. PW IN Malaysia

have many rights as mentioned under the Act 685, for example S sh n in the Table

2.5 above and other aforementioned provisions. It cannot be at meeting basic
needs and implementing laws and policies are critical to ful I PWDS rights. The
government plays an important role in developing legislationio pr tect ost
vulnerable citizens, including women, children, S. In the o“ PW(%S for

X
example, the basic needs of disabled people n?'m m it n ci\@:«ar political
rights, to ensure that they are treated eqe h nontdisabled peﬁ despite their

limitations. As a result, no one will be le d, and eq

T A
to all members of society without di |nat| \&

C.)
N
N\%
$
2.3.2.2 Under Syarla g islatign !
4 .'
Islam requw belle d prot C he vulnerable, and it provides some

mechanisms fo h are ort Islamlc model of rights and mutual
respon5|b|I|t| enor. O‘E ti personal and social reform. As Malaysia
among t vy?d e D, other Muslims country such as United Arab

Emi;ati(u E) also involved @)&h the ratification. According to Mokhtar & Md Tah
\

.

( n December 13, 2006, the CRPD was opened for signature, and also involving

: t tification made by Muslims nations. Algeria, Egypt, Iran, Lebanon, Syria, and the

AE are among the Muslim countries that have signed and ratified the CRPD as of

October 2013. Iran and Egypt, unlike other Muslim countries, entered reservations to
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the Convention. Throughout the negotiations, the majority of the conflicts between

Islamic Law and the human rights framework of the Convention were discusseyv

N

On the other hand, Islamic law also has the potential to be a dy ‘@rce in
the interpretation and application of human rights. Many of the same princ€iples that
motivate the CRPD are found in Islamic law, such as non-discr@the right to
life, assisting the needy, and empowering the weak. Compll?with the CRPD is
widely based on non-discrimination provisions, which re slam'c states to treat
people with disabilities in the same way that they treat everyene else. @ ¢
| &

Therefore, Malaysia should be more conce with 9e|i eri and@;%moting

N Ieg%@m is based
iah |

yari w in Malaysia

on equality and justice. This discussion \wat
has specific definitions for people &m ilities ing
Syariah Court prioritizes and conc nee andrig @eople with disabilities.
9 Q—
\ N\’w
l N
i- Whether Malaysi ariag, aw rylu a Clear Definition of PWDs in
& C/Q
its Provis@ %
&
First, asi@te in in
¢

ion o(}ection 2 of Act 685, there is a specific
definition Wa in Malaysi {i\@,aw legislation. Meanwhile, there is no clear

provision,in a ressin'g gfiniti,@gc PWDs in Malaysian Syariah law. However, the

res discovered the prov@ﬁ and term "person under disability” (Malay: Orang
@keupayaan) in the Syariah Court Civil Procedure (Federal Territories) Act 1998
QC 585). Essentially, Part IV - Chapter 2 of Act 585 outlined the Act 585’s Persons
nder Disability provisions. The term "person under disability" is defined in Section 3

(Interpretation) of the Act 585 as follows:
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3. Interpretation.

"person under disability” includes an infant, a person of unsour\i

mind and a person prohibited from administering his property. %

Translation: Yv

3. Tafsiran Y’
"orang tak berkeupayaan" termasuklah sesec@k, S‘eora
yang tak sempurna akal dan seseorang yang ditegah mengukuskar? X~
N
hartanya.
s b4

\'er N
According to SJ1 (2022), the definition ofy'pers dis@ in Section
3 (Interpretation) of the Act 585 is no@ as thedefinition (&?/\IDS in Section 2
0 .

of the Act 685. The definition of "person unde Fa i

is related to what is defined in the S : Mcanwh'lg‘ he ,@35 defined PWDs based
q%j’ n

on laws made by humans and N n 2 @‘é Act 685 interpreted PWDs
as: 2 I 0,
4 ¢ &
2. Interp;<&on @ @)
N
“per@th isabilities’! i@gxde those who have long term
p@, mental, intellect or sensory impairments which in
:
wction wit vaH%us iers may hinder their full and effective
A &
\ rticipation in socie®.~

0& To return to the interpretation of Section 3 of Act 585, an infant, a person of

sound mind and a person prohibited from administering his property are the three

types of person under disability specifically mentioned in the provisions under
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Malaysian Syariah law. This interpretation directly relates to those who, according to

Syarak, are person under disability, i.e., those who are not ahliyyah al-t

According to Syariah law, a person who can deal or have a legal capacity @h al-

tasarruf) is a mukallaf who is mentally perfect. In Syarak, there is also called al-
mahjur bi safah, which means that a person who lacks intellect or tal capacity is
not permitted to manage property. \,

Besides that, in this provision, "an infant” or "“s@se g b':dak" (child) is

defined as a child who has not yet reached the age of majority an isMo m@age
N

personal affairs and property due to mental incapa@ever, t ot!ntég child
s

Yv
is defined as someone under the age of 18. It r mw unde&r”Séction 2(1)

(Interpretation) of the Child Act No. 611, ewnild Au\?{t 2001) andﬁion 2 (Age of
t

Majority) of the Act of Majority Act 1N

“« &
. Ghid Actz0 Y} ’Aj &
. S
2. Interpretati 2 J 2
@l SFKY%
"child" - & 0
\T\ e
d a e(UDelghteen years; and
N

(a) m@rsf uh
. Iatiod't%;%nal @eedings, means a person who has attained the

éof criminal respo@ity as prescribed in section 82 of the Penal Code

N

Act 574];



e Act of Majority Act 1971

Age of majority i

2. Subject to section 4, the minority of all males and females smll cease and
determine within Malaysia at the age of eighteen years and e\vuch male and

female attaining that age shall be of the age of majority

It was crystal clear and understandable that the me Za child in Section 3

(Interpretation) of the Act 585 is referring to a child u the a us under

Malaysian Syariah law procedure and Iegmlaﬂ{@ren have no Io'us @;T egal
capacity to bring or initiate any action or case t ght before a gourt. LES/ require
the appointment of a guardian ad litem, as specified in ct 4 of@XE t 585:
5 )
24. Person under dlsablllty\ O
\ Y
A
Any person under disa |E ued @ls guardian ad
litem duly approved ourt.
\

All children must be r@@ by their appo ||11t ardlan ad litem, such as parents

or siblings, under thl%tlon r nt or a er given on behalf of a person under
a

~<
<
D
o
=
o
('D

disability by his, gu n ht sﬁ@burt s approval shall be binding on the

person under %Ilty, f stat néett-}%ﬁ 25 of the Act 585.

:%onsen o@&lf ofé\mon under disability

N

")
\A consent or waiver which is given on behalf of a person under
0‘% disability by his guardian ad litem with the approval of the Court shall

be binding on the person under disability.
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Next, the term "a person prohibited from administering his property" in Section
3 (Interpretation) of the Act 585 does not refer to a person who is bankrupt urwm
Bankruptcy Act 1967. It refers to a person who is unable to manage prop@\skause
his mental state is imperfect or has not yet matured according to Syarak:™*®he Syariah
Court also is not bound by the restrictions imposed by Section 38(1)W8ankruptcy

Act 1967 [Act 360]. As stated in the relevant section:

38. Consequences of refusal of discharge.

rl C ries are seen to have

q
ge @elves due to a less-than-

want to deal with the Syariah

similarities, namely those wt&
perfect mental state or have?ﬂal
Court, they need somec@ct as

3‘%4: ol
Translation:™T the debtor is incoq&'tent, weak, or unable to dictate, let their guardian

S

d:’ ﬁ&for them with justice.
(Al-Qur’an. Al-Bagarah 2:282)
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Syarbini al-Khatib in Mughni al-Muhtaj (Constituents 3 (Juzuk 3)/ p. 130) mentioned

that: Y-

VSR @i ey 505 csaly Caalally LIl agnd) - i w:‘;)u 5

@ ~ [

Ao e J0 rbasl i Oy Vs OF w52 ke R%@Jb 42 o

¥,
Ny

Translation: "Imam al-Syafie defined 'stupid people’ 0se wha waste, '\'/ea ple'
=\
Iderly an

as children (not yet mumayyiz), adults as the e d those w havug'l'ost their
Y
I re@?tasks. As a

®)

In conclusion, the definitioniofi igz&tated in Section 3 of
N

rzf'&n erpretation as that stated

G-

sanity." Allah stated that their guardians W% nc

result, this demonstrates that their pro d."

s under civil law legislation.

and sensory impairments as a

referring to theq@ of . Meanwhile, the category of PWDs or
impairments,i ;'enaed by Syara ar(d ction 3 of the Act 585 do not include physical
S

N
disabiliti as lif ?ts) 0 ses (such as deafness, dumbness, and blindness).

A\/\/ o
\ ever, if a person W@a physical disability also has a mental disability, they

%Sified as a "person under disability” under Syariah law. This is due to his mental

Gability factor. The term "person under disability” in the said Act, according to that

provision, also refers to the inability to file a claim or cause of action in the Syariah
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Court. It is due to mental incapacity and requires the appointment of a representative
(guardian ad litem). All of the provisions in Part IV - Chapter 2 of the Act w
associated with the clause in Syariah law legislation regarding "person und@ity."
Therefore, the Syariah law still lacks clear definitions of PWDs i egislative
framework, as given by civil law. The interpretations of Section 3 of Act 585 differ

from the interpretations of Section 2 of Act 685. \,

Table 2.6: Syariah Legislation’s Legal Provisions Re "Pe,son Under

Disability" in Act 58

NO. SECTIONS PROVISION A
1. 3 Interpretationts "person unqler @Zﬁ'@‘%’*
2. 24 F%?n. nd@sagi_l'yl \,‘T
3. 25 Consent on bJL alf %‘W undiﬂ?eTbility
4. 26 \ proW to E\Qbﬁllty
5. 27 . Irregular qc.ee_dgagé-
A s bl
8. 30 i endanﬁé'f‘taining majority
N

1
oy N
4 '3
ii- Whether Malaysia SS\TI\L w PrQ\}fes Adequate Rights to PWDs In

Its Legi Ié\
\ ¢ I m(a} . .
In gen‘!@we existing $Yariah Jaw/does not include many provisions regarding
PWDs, %khe fﬂftM‘e ex@g set of laws applies to everyone. Even Surdi
Roslan Nas i by

: m, Baharuddin,c_&ijb Rahman (2021) stated that Malaysian laws,
\
i M Syariah laws in force, do not specify the procedure for Syariah criminal cases

invglving the disabled. Similarly, to Civil law, there is no special provision in the
ariah Court for the legal procedure of Civil or Mal cases involving the disabled.
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The researcher discovered some provisions that are relevant to this study by
examining the text of existing Syariah law that are either explicitly or implicitly?m
to the disabled. There are several provisions under the Islamic law i(M}ysian
legislation that touch on the rights that have been received by PWDS,QAVS what is
provided in each state’s Syariah Court Evidence Act. First, Section SW the Syariah
Court Evidence (Federal Territories) Act 1997 (Act 561) wﬂ persons with

o

hearing disabilities have the right to act as witnesses and t the Syariah Court. It

is clear from the explanation of the provision below: .\d
L ]

| S
Section 84. Dumb witnesses. -\
b 4 \)Y'

(1) A witness who is unable to speak may gi

manner in which he can makW\ﬁﬂ’i ible y wiriting or by
signs. c \T
According to this sect%ple vf/'ith speech 2@ lities can testify in the

Syariah Court. Their testim% e (]a ledjas b@h, rather than as Shahadah
and can be given in ar%l of camm 'cétibhnderstood in front of the judge,

Ab Rahm orakyairee , Hussein ‘Azeemi Abdullah Thaidi, &
Mohamma kqib 3'201 hey are also fully responsible for every act,

acc to the principle of @ah in the science of Usul Figh, and they deserve to

/;),

b ed and prosecuted, then tried in the Syariah Court according to the procedures

Giave been provided by the law.

Second, Section 83(4) and 83(5) of the same Act also mentioned about who may

testify as witnesses.



Section 83. Who may testify as witnesses.

(4) A person who is not baligh or a person who is of unsound mind \q
competent to give bayyinah but not competent to give syahadat:II (ﬁ

(5) A person who has a weak memory or is forgetful or suf‘Ywm
lapses of memory is competent to give bayyinah but notw ent to

L9

ilities dw%ntal state
netall 2 tta_{d;\;rrmt if
d t% suspjt.é that the
judﬁe t fws@estlgate such

unsoundness. The steps that must be\a confirm itu <'Qare described in

Sections 180(1)(2) of the Syarlah al Proc VFe @?T erritories) Act 1997

S
(Act 560). o <3‘?
%j K
Section 180. Prow WU sed uspected to be of
(
unsound mind. ¥ s b o
& Cj/

1) Wh@e ho«lj) mqu@ a trial has reason to suspect
that @usji
%Te oI, ak
Qégtlgate the fact of iu');ﬁ-l.msoundness
‘%\ (2) At such investigation it shall not be necessary for the accused
0 person to be present and the Judge may receive as evidence a

certificate in writing signed by a Government Medical Officer to the

give syahadah.

This provision clarifies that even people with mental dis

of mind can be witnesses and testify in court. Surdi
the judge discovers that the accused does not u

accused lacks common sense or is not s

Pe ;I nsound mind and consequently

nce he shall in the first instance

effect that such accused person is in his opinion of unsound mind or

87



IS a proper person to be detained for observation in a mental hospital,
orif hesees fit such Judge may take oral evidence from a Y*

Government Medical Officer on the state of mind of such accu(%
person. *

Third, the Court has the authority to call any relevant party, Zch as doctors,

counselors, psychologists, or others, as necessary in Civil pr for the sake of

justice. For example, if a person has been diagnosed with bi |sorder or depression

(Mental Disability) and is unable to testify, the ,Court®may/ call doct
psychologists who treat him to give evidence and j h scondl ion wz!s |oned

in Act 585, Section 127: Y-
127. Power of Court. \%\,

In the interest of jUStIC Court n,y'\'\’s'tage of the

proceedings, call any %addu e evidence @ay inspect any

place or thing. ‘é\A

Forth, Section %of the Jy Qs/qhat it is the Court’s obligation or
)

responsibility to @ecesiary V|ces parties or accused if the evidence is

given in a lan Mr gestu ure I]e t@o not understand. Thus, if they require a

profession n e rete@he Court may seek a certified sign language

interpr 53|st Wlt gs or trials. This provision was clearly stated as
\»
| m& \‘?

S
N

/

e

/.>



115. Interpretation of evidence to accused

(1) Whenever any evidence is given in a language or gesture nr\i
understood by the accused, and he is present in person, it shil%

interpreted to him in open Court in a language which he understands.

Fifth, a person may make an igrar in the Courts and ian the Judge by
writing, orally, or by gesture. That is, if a person with a h ringr speech impairment

is unable to give their igrar orally, they can use a sig age in rgret r write it

down. This has been mentioned by virtue of Secti0n§Act 561. ' g t.}‘r
=\

17. Igrar defined 4 \Y
Y- \ <
(1) An igrar is an admission ma@ers i

by gesture, stating that he is un obligation
person in respect of som gﬁt) AT \&
?, 6 e,
“« Q-
In conclusion, Malaysi ariawlatiﬁ%cognizes that PWDs also
N
have their own rights.Cwa lear fro'n th rpvi s mentioned above that PWDs
on er a W.“ laws above also demonstrate that

have their own posti\
Syariah law doesl&re ude.PWDs¢from s@lg their rights and justice in Malaysian

Syariah court@gh héte J’ilmaﬁygb}articular laws regarding PWDs in the legal
@

system o %roc;e ngsy it ar@found in other provisions involving evidence,

S
such aﬁho in Act 561. This is@g to Section 100 of Act 585, which states that any

S
f %%cessary to be shown at the trial of any proceeding by the evidence of the parties
‘:m

tnesses must be oral in open Court and subject to Act 585 and Act 561. Thereby,

rtain parts of Act 585 should be interpreted and applied in conjunction with Act 561.
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100. Evidence to be taken orally.

Subject to this Act and the Syariah Court Evidence (Feder\i
Territories) Act 1997, any fact required to be proved at the trial SQ’D

proceedings by the evidence of parties or witnesses shall he Erove
y

by the examination of the parties or witnesses shall be % the

examination of the parties or witnesses orally in o envn.

Thus, the rights of PWDs, for examples, peo visua !1 , Speech,
and mental disabilities can be guaranteed and uphel the law |th t si pl’?:)‘k ons.

It emphasized that the Islamic law principles of the rlah urt pr motegt.}hce and

equality. Yet, the Court’s approach for handling il m oné@VDs remains
unclear. There are no provisions in Syarial at g u proceeres or guidelines.
All of these issues can serve as t mat or wgr{nent under the legal
procedures of Civil cases mvolv Q@ in S | G‘%}rt such as provide an
appropriate facility or needs to erson ent ablllty throughout the court
process by providing e proledur pr As a result, Syariah law in
Malaysia will be vie ed asd la f'p spércé}ltattentlon to the disabled community

as a whole. & I <$

N
N 1 (O
‘f; g
*

-é\

SIOI‘I ’ 4

As chapter has briefly&’l&cussed the general concepts of PWDs and their legal
s der Syarak and the Malaysian legal system. Overall, Islam regards the human
|V|dual’s position as very noble, with no need for distinctions based on physical and

eauty, or superiority of rank and position, property, or descent. In Islamic point of

view, the Holy Quran and Sunnah mentioned disability and its rights in numerous verses
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and hadith. Besides that, the law that protects individuals’ human rights in this world
has provided several safeguards for those in vulnerable groups, including PWDW
country has its own laws and regulations in place to protect the righl@\/Ds.
Malaysian government has clearly provided proper rights for all PW unity in
Malaysia through the implementation of Act 685 and other policmven though
Islamic law in Malaysia does not include particular provisigns for\PWDs, there are
several sections that explicitly reference this, such as tho QY

'one'i in Sections 83

(4)(5) and 84 of Act 561. So, they have the same rights pea inw everyone
@

else who does not have a disability. é ’ _{-)\‘T
0 4
LY
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