CHAPTER 3 \?

THE CURRENT PRACTICE IN SYARIAH COURTS IN MA&YQA
REGARDING LEGAL PROCEDURES FOR CIVIL CASESY‘OLVING

PERSONS WITH DISABILITIES (PWDN
3.1  Introduction '\d
Yv

L ]
This chapter will address the second research tive. Before the ftu:@ﬁoves
al

on to the stated objective, the researcher will fir the géner ncqp\fjaf Syariah

law and legal procedure for Civil cases in Malaysta’s ourt. This section will

briefly explain the general principl@risdicti Iateth Syariah law in
Malaysia, general concepts of Ieg(gg:edure i s&' Malaysian Syariah
. O
tion dl

Court including the procedure %egist?a i se and its management,
as well as matters related to it}hm, th er wit@nalyze the current practice in
Syariah Courts in Malaysi ;rding ILaI P cédu@- or Civil cases involving PWDs.
4 '3
d thr

The data was gathex& ugi sear hich included in-depth interviews
conducted by t)Kréwcher 0 rvat@l The respondents or participants in this
!
¢
interview anu%rvatiin pha afe I(s:/‘fga in Table 3.1 below. They are among the
O

%v NN
Syariah Syarph Uﬂ rs, ané“Syarie Lawyers who are skilled and experienced
X

in h@ ivil cases involvin Ds. Then, each respondent was given an individual
ngBw

c \address their statement in providing an opinion. Inductive and deductive

0 iptive analysis was used to analyze the data obtained. All of this explanation will
e

presented in the study’s subsections 3.2, 3.3 and 3.4 discussion.
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Table 3.1: Respondents Involved in the Interview and Observation Phases

NO. CODE NAME POSITI
1. SJ1 YAA Prof Adjung Dato' Setia Dr. Hj. C
Mohd Na'im Bin Hj. Mokhtar Dire 1ef
Syarngu of
2. SJ2 YAA Datuk Mohd Nadzri Abdul
Rahman
3. SO1 Y.Bhg. Tuan Abu Suffian Bin A Director of
Yaziz Iﬂegistration,
cretagiat, and
recor ivision of
SMaS
T8
4. S02 Y .Bhg. Puan Norazita Mehd Al I Chief of
4 elaka State's

.i \\ S)@'{&h Court
5, SL1 Y Bhg. Puan Noor AfigafyChe Must Syarie Lawyer and
C?x’gn Language
\ Interpreter
> 4
J
\& § BAS
¢ U o
3.2  Syariah Law in MalaﬁE{ eneﬁt’%n;plesidd Jurisdiction
It is undeniable that ia h# a leg$.&§t\em comprised of civil law and
Syariah Law of Malaysia. Bath i\il\ riﬁbhdg)/vs have their own jurisdictions and
italso has three sev& s of pl)wers Iegisl@, executive and judicial), as prescribed

N
by the Malaysi Nsti tign. ean alaysia must respect and acknowledge it
jurisdictio@ (Moham Ii,ﬁd). However, the Federal Constitution is the
5
ra

Supreme of the Fe

o

l15n, and any matter that is inconsistent with it is null and

&

VOI has been stated in Setion 4(1) of the Federal Constitution as follow:

N



4. Supreme Law of Federation

(1) This Constitution is the supreme law of the Federation and an\i
law passed after Merdeka Day which is inconsistent With-‘l&)

Constitution shall, to the extent of the inconsistency, be void.

As a result, all laws, civil and Syariah, must be consistent with Malaysia’s

Federal Constitution. No law should be passed to give legi tiWority that exceeds

the authority stated in the Federal Constitution. Und ederal Wion, both

Civil and Syariah Law have their own provisions for €xercising their re eiti\%‘) ers

and jurisdictions. This is demonstrated by Sectionsy/4(1) ?d 74(2) of @Federal
Y

Constitution, which interpret as follows: \S \ E X~
Section 74. Subject matter N%al and Sta &

hE
\i/ Y
(1) Without prejudice to p eat aws a’&ferred on it by
o
any other Avrticle, Pa{a\ t ma ke laws &é}—respect to any of

the matters enumer the 1eder List on@Concurrent List (that
[

is to say, the F‘@Thir dt i e Ninth Schedule).
N, | S %b
(2) Wit rejudice.to pow@ make laws conferred on it by
any %\rti e, th giglalﬁn of a State may make laws with
ol >
oa matt
4 b4

.\.sa Ythe Second List se J'in the Ninth Schedule) or the Concurrent
\

D

o

o)

e@’lumerated in the State List (that is to

AT

List.
: E Following that, Islamic law or Syariah law in Malaysia is a law that only governs
uslim society and matters specified in a State List or Concurrent List. Each state in

Malaysia has its own Islamic law Act or Enactment or Ordinance because it falls under
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the jurisdiction of the states. The authority to implement the aforementioned law is also

subject to its own state law, which governs the implementation of all matters u
jurisdiction and that fall under the State List. That matters is stated in List II@Nmth

Schedule of the Federal Constitution (Mohamed Ali, 2000), which rea

"Except with respect to the Federal Territories of Kuala Lumpur,

Labuan and Putrajaya, Islamic law and personal an

w

lows:

divorce, dower, maintenance, adoption;

4
gifts, partitions and non-charitable truWak f?‘ﬂ[]d\ e

and regulation of charitable and@ s trus

trustees and the mcorporatlon persons In

religious and charitable nts

charitable institutio

customs; Zakat, F

revenue; mos

pp0| ﬁt of

% ,tr&g charltlesand
ating @e State; Malay

nd Baitul or \Iar Islamic religious
X | .§"
any{ Miq@ aces of worship, creation

and pun | m of o‘fence by pe s professing the religion of

g tpr cepts of that reli n,
e
to th pro sions @V'ded, it can be understood that Syariah law in

Isla

&

QD

has juris |ct|o

en the Muslim society and is limited to matters such

N

|c family law, matrimonial, and Malay customs. Therefore, the State Legislature

e authorlty to enact Islamic law, as specified in the Ninth Schedule, List Il - List
0 States. This matter hence includes the authority to establish Syariah Courts with sole



jurisdiction over Muslims. The Syariah Court system is one of two separate court

systems in Malaysia’s general legal system. Y-

The power to establish Syariah courts in Malaysia can be each
representative state’s Act or Enactment or Ordinance. Part IV of the Agr%tratlon of
Islamic Law (Federal Territories) Act 1993 (Act 505), for e mpl has stated all
matters related to Syariah courts, such as the power to est arlah Courts, to
appoint Chief Syariah Judges, the duties and powers c@ I,}vels of Syariah
courts, Syariah Court jurisdictions at all levels, and others reoyer, Se &10 ?.Act
505 states that the Yang di-Pertuan Agong (YDP. s the aut rit &he“)adwce

b4
of the Minister, to establish Syariah courts. Y' \/

40. Constitution of Syariah O%\, 0\ <<
\ Q

(1) The Yang di-Pertuan , 0N theﬁxgof inister, may
N

by notification in the constitute Syariah ordinate Courts

&

for the Federal Ter @at s, as @n&ders fit.
f |
m

(2) The Yang -Pertuan A ch/iwce of the Minister, may

by notlf |o the et const a Syariah High Court for the

A@Tg, on the advice of the Minister, may

.\.&tlflcatlon in the tte constitute a Syariah Appeal Court for

the Federal Terrltorles

Q According to the statute mentioned above, the Syariah Court in Malaysia has
r

ee levels or tiers of courts (Syariah Subordinate Courts, Syariah High Court and

Syariah Appeal Court). Each Court has its own jurisdiction in exercising its authority
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to handle the cases that have occurred. For example, in its civil jurisdiction, Syariah
Subordinate Court has the authority to hear and decide cases that Syariah High ?Hs
authorised to hear and decide. The amount or value of the subject matter in @Ddoes
not exceed MYR50,000 or cannot be estimated in terms of mon Syariah

Subordinate Court should also have jurisdiction over all federal territoEs and be led by

a Syariah Subordinate Court judge. It is stated in Section 4(‘%5? of Act 505 as

follows:

47. Jurisdiction of Syariah Subordinate Court. -
\
| S

(1) A Syariah Subordinate Court shaII havey rlsdlgﬂo th ughoxzt~
Y

the Federal Territories and shall b pre ed ov Judg Of, the

Syariah Subordinate Court. % é

(2) The Syariah Subordlna rt sha ||\ ,Q\

N

(.)
(b) in its civil jurlsd& ear a mm&ﬁiy such actions and
proceedings as, the lah lrt horlzed to hear and
determine i H D a r& of the subject-matter in
dispute s not ex d fi thou@ ringgit or is not capable of

esti H’ﬁ%ml te (j')o

% therg is a ov sm@t& rly stated in the law regarding Syariah law’s
juris dlﬁ r the state, ther E&)Jdany other Federal laws that limit state jurisdiction.

Nthem are Probate and Administration, Letter of Administration, and Small
te

*

matters (Distribution). Even the civil courts and land officers have authority over

Qtters pertaining to estate administration. While the Syariah Court is only authorised

to verify the portions of the deceased’s estate that should be distributed to the heirs



under Islamic law (matters related to Faraid) (Ibrahim & Joned, 1995). Therefore, even

though the matter involves the inheritance or estate of a deceased Muslim, Syar

does not have the authority to handle it. The issue is under the civil court’s tion

as underlined by the Probate and Administration Act 1959 and‘*ll Estate

(Distribution) Act 1955. q

However, as stated in List 1l (Ninth Schedule — St ist) of the Federal

atters as mentioned

under List I1. Thus, civil courts shall have no authority to interfer WMNS iction
s oo s
of Syariah courts. This can be seen through ame t of provisio ade i Section
4 X
121 of Federal Constitution in 1988 by insertin e (1A). ThigTs wh@me Syariah

n in}eﬁ%ﬁon. Section

Constitution, Syariah courts have the authority to hear a

Court and the Civil Court have a confli Wsdi

(1) There sh High Cour of @rdinate jurisdiction and
SV’

status, namely— %
N |
@ o%‘ e States 0 ;Iaye,')(uhlch shall be known as the High
C@ alaya andyshall ts principal registry at such place in
%ates o( Wg %

d as tl\g- ang di-Pertuan Agong may determine;
N
N, S

Qe (b) one in the States of Sabah and Sarawak, which shall be known as

the High Court in Sabah and Sarawak and shall have its principal



registry at such place in the States of Sabah and Sarawak as the Yang

di-Pertuan Agong may determine;

(c) (Repealed). @

and such inferior courts as may be provided by federal la he

High Courts and inferior courts shall have such jurﬁ&@n and

powers as may be conferred by or under federal law. i

(1A) The courts referred to in Clause (1) shall h 0 jurisdi n
N4
respect of any matter within the jurisdictio Syarigh ts' _{‘)
s X
Finally, Mohd Sabree (2018) stated thawgya iahscriminal Iav@(risdictions
gﬂigion and are

Iang

enceQﬁer the jurisdiction

in Malaysia are subject to offences agairewde

only carried out on Muslim societies. m or formq

of the Syariah Court is as specifie eral txn Iaé%ﬂ (State List). In terms

| | % N X |
of punishment, the Syariah % S JN onIAQp, he extent determined by
Federal Law, as establishele!SyarirhC ts (Cripanal Jurisdiction) Act 1965 (Act
a l

355). The Syariah Court'Caniimpose & pri :e%nce of not more than three years, a

fine of not more&}ﬂ\ﬂ 5,d00.0 whip@with a maximum of six canes, or a
N

combination ta thege pun n}etnts% s is mentioned in Section 2 of Act 355 as

- &
S
2. Criminal Jurisdicti f Syariah Courts.

NS N
? A Syariah Court which is perfectly established under any law in a
Q State and is given jurisdiction over persons who profess the religion

of Islam and in respect of any of the matters mentioned one by one in

“,

follows:

h

List 1l of the List of States in the Ninth Schedule to the Federal
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Constitution is hereby given jurisdiction over offenses against the

tenets of the Islamic religion by persons who profess that religion Y-

which may be prescribed under any written law: (ﬁ\

Provided that such jurisdiction shall not be exercised in respect of an

offense punishable by imprisonment for a term exceedi% years

or a fine exceeding five thousand ringgit or whip in?’eding Six
times or any combination of such punishment&é '

ersong@&ers such as

In Malaysia, there are two sets of lw a

intestacy, marriage, divorce, custody 0@ i |sio@bn the breakdown

of a marriage: non-Muslim laws anmsslim la eompletely separate and

N
distinct jurisdictions. The law erng’non- Iim(sz’it.'?applied in Civil Courts,
whereas the law that gove s}&lim i Syas@ Law) is applied in Syariah
,}een efti

Courts (Yet & Dhaliw. . It has '@rom the earliest discussion on
4 ¢ &

the subtopic 3.2 abowthls s‘a \h\L resggher would bring the reader’s attention

to know the understanding ' proﬁf}l

b}
>
o
b
w
w

e in Malaysian Syariah Court. Before

!

¢

understandin the urre;\?mﬁi@% Malaysian Syariah Courts regarding Civil
1. z N

cases in% PWDS i, i :criti first fully comprehend the general concepts of

S

Syauﬁ)urt Civil Procedur@hﬂlalaysian Syariah Courts. Therefore, the researcher

N

in the discussion by providing relevant details and information about it.



3.3.1 A General Overview of Syariah Court Procedure in Malaysian Syariah

Courts Yv

In Malaysia, there are two basic types of matters heard in Syariah CouktS*Civil
(Mal) cases and Criminal cases (JKSM, 2011). Each category has its WA@bstantive
Law, whereas procedural law is the law that is very important in prommethods to
the course and application of Substantive Law, whether Civil law or*€riminal law. For
example, the importance of procedural law in Syariah Cou %7; ocedure directs
the course of law enforcement, controls fair prosecutionand nwt the trial

process in a criminal case be fair. The Syariah

@
Yw
inal Proce Ac_t\‘e}state
ho% i Olﬁ)v.‘For States

inal (@S;es (Federal

Su ‘<tive Law for the

legislation is the primary source of these rules

in the Federal Territories, for instance, 4the
Territories) Act 1997 (Act 559) and relad Act is

Syariah Criminal law in Malaysian %h Cour\T
0 q
On the other hand, t?\ ‘Mal*sactual refA property but in a legal

context, it refers to non-c??u cases. Aego ding@\]abatan Kehakiman Syariah
[ Q
Negeri Sabah, the Ma%vil jurisdicti yf&l/e yariah Court also applies to all
Muslims who are&%ws of t||e h In f e Syariah Court has nearly complete

&
S asp c@f the Islamic family in Malaysia (Sabah,

'
2022). Th@' rocedurahlaw in s@yiah Court Civil Procedure is similar to that of

jurisdiction a ompass

«» D

Syaria é@wal Ia\/\fp ei ariah courts. It also plays a role and is important

N
in the Syariah CObcu.E? Syariah Court Civil Procedure is very important in

in
‘ég legal practitioners in handling Civil cases by following its procedural as stated

oeach state’s procedure Acts or Enactments. For example, the Syariah Court Civil

Procedure (Federal Territories) Act 1998 (Act 585) governs Civil procedure or cases in

the Federal Territories. This Act 585, which provides methods for the course and
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application of Substantive Law, such as the Islamic Family Law (Federal Territory) Act
1984 (Act 303) and its related law. Zakiyy & Hashim (2018) stated that civil prw
in general consists of court rules designed to allow the court to process@case

efficiently and expeditiously from the time it is filed to the time it is r

Furthermore, Civil cases in Malaysian Syariah Court are copducting cases

related to marriage such as breaking up an engagement, ap;Yy or permission to
in

marry, and applying for polygamy, cases related to questions

r'warria e such as
an application to confirm a marriage, an application to anful anfinvalid“masriage, an

N
application for self-support, child support, and s@ cases rela to'theiq estion
4 b

of dissolution of marriage such as divorce khu ica lifan, fasa@ftalaq, and

so on. Aside from that, the Syariah Cewdle ses @ining to any

rder).

application in an ongoing case (interloc

For instance, a temporary %/ aapﬁ%)yf r bQIB»seIf and child, a gift, a
‘% -

4]
restraining order against propﬁg harass It is@‘dncommon for a single trial

N
case to take a long timegsecalse there a’e to a}n@s to resolve. Many issues arise
that

throughout the period st be.res @é@court. If not resolved, it will result

in injustice to all@nv@ a resqbethe law allows the parties involved to
N
make a temp@}ppl' ation 'u& t?@%‘ﬁal iIs ongoing while waiting for a clear
decision I%vcourt. \(J
$2tp
kY

Ello ing that, Civil cag%s.m Syariah courts also involving issues arising from
N

&These issues can be addressed in the court with jurisdiction after the divorce is

ized or takes place. For example, after-divorce consolation (mut‘ah), matrimonial
0

perty, iddah maintenance, child support, maintenance arrears, and the hadanah issue

(child care). It also includes applications for wills, endowments, and inheritance, as well
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as applications for court order enforcement. This occurs when the responsible party

disregards the issued decision. As a result, the other parties can request that tf?!t

enforce the issued orders. %\
3.3.2 Civil Case Classification and Flow Chart \,:

According to official portal of Department of arR j'udiciary Malaysia

(JKSM), there are two types of Civil cases that can b istered inythe Syariah Court

(Malaysia, 2011): ‘C}Y'
% | K g

1) Claim Case (Kes Tuntutan); P 4 \,‘T

2) Application Case (Kes Permohonan). :\,

A Claim Case is any action or proceedinggin a %

NEver acgo%c '@a Mal case that begins
with a Notice of application a& ida\/l%&jm‘:t@rred to as an Application
Case. Besides that, the Sa@ate +par elt gée\ariah Judiciary added that an
Inheritance Division Case rai%@bj%(rﬁgian Harta Pusaka) is an action that

begins with a no& plication apd an f@hvit of support (Sabah, 2022). This is

N
because Faraigd c wefe class 'e}jlaseéaﬂcation cases. On the other hand, it can be
W/ ¢

seen thro ollowing (Mﬁditiating civil proceedings under Section 7 of

N
N

summons and a statement of clai

C3 14,
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7. Mode of beginning civil proceedings.

(1) Subject to subsection (2) or any other written law, every civ\i
proceedings in a Court shall be begun by summons. 1%

(2) All proceedings in respect of any of the matters spemf?ﬁhe

Second Schedule shall be begun by application.

All Civil cases in Syariah Court are classified diffe ;pe ing on whether

they are summons cases or application cases. Cases that*fall un \m{d mclude
L ]

for example, an application for divorce by talaq, , li‘an,/ fas ,ba h or

custody of children. It should start with sum of claim. In the

meantime, cases such as marriage confirmation,

injunction are fall under application. Iwas

affidavit of support.
@
According to the ofﬁcK tal of the Sy iah aurt State of Malacca, once a
case is registered, certain tw-vr as’s Wi d| ted to the Majlis Sulh (Sulh
I'

services and mediation“€ases) at th se eglstratlon while others will be

e or r command to refer the case to Majlis

referred to the Jud Maka, 101
ﬁv

Sulh is based ctice irec i Y@@,r 2002. The registered case can be brought
% P S
f

ape vi?se Ieme&wut of the Court before being tried in Court if

to Sulh seQ’
the par, %ot agI; ee the s@nent Meanwhile, as stated in Practice Direction

N 2010, examples of'N%és that can be brought to the Majlis Sulh include post-

‘@ consolation (mut‘ah), iddah maintenance, child support, and hadanah (child

0,@.
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JABATAN KEHAKIMAN SYARIAH MALAYSIA (JKSM)

Ruj. Tuan 4

Ruy. Kami  ; JKSM/100-24/5 (14)
Takwim . 14 Jamadi! Akbar 1423
Tankh 123 Ogos 2002

Y A A Ketua-Ketua Hakim Syane,
Mabkamah-mahkamah Syanah Negeri-negen

Arahan Amalan No. 3 Tahun 2002

Pemakaian Sulh

Saya mgin menank perhattan Y.A A kepada keputusan Mesyuarat Arahan Amalan
Mahkamah Syariah seluruh Malaysia Bil. 3 Tahun 2002 pada 7 Mei 2002 di Johor Baliru
bersmaan 25 Safar 1423 telah bersetuju dan mengesahkan untuk menerima pakai arahan
amalan berhubung semua kes-kes selepas didaftarkan, hendaklah dengan seberapa segera
tidak melebili 21 han dinjukkan kepada Pengerusi Majhis Sulh dengan memanggil
pibak-pihak yang terlibat untuk sesi Sulh / penyelesazan damai, sebarang persetujuan
yang dicapm hendaklah dicatatkan dan dibacakan semula di hadapan pihak-pthak dan
terus dipanjangkan kepada Hakim untuk direkodkan Penintah Persetujuan Bersama.

2. Bagi kes yang gagal di peningkat ini hendaklah terus ditetapkan tankh perbicaman
setelah semua prosiding kes dipemmbi Bagi maksud pemakaian sistem Sulb ini ianya
tidak terpakai ke atas kes-kes Pembubaran Perkaliwman dan Nasab,

Arahan amalan i1 berkuatkuasa serta merta.

(Dato’ Sheikh Ghazali Bin Hy. Ab. Raliman)
Ketua Pengaral/Ketua Hakim Syarie
Jabatan Kehakiman Syariah Malaysia

PUTRAJAYA
2002

he

Figure @ce D&@No. @r 2002 namely the Use of Sulh

K>
R
N

¢ '(.)(J
5 e

& A F

S
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A\ &? -
Llbias = oSS 5l
KETUA PENGTRAWKETEA HAKIM SYARIF 1ok 03 ARSS 4bi)

) Jubatas Kebukinun Syanah Malayra ISR
A o T Arw 2 & 3, Blok D7, Pased [, Paks: GLARIY 18
_— t A Ih Kerajman I il ghophen e prach e
A2677 PLUTRAJAYA Larmant Wk st o = \
Ruy. Kami: JKSMBPKR/100-5/5/2 4. 2 (7)
Tarlkh © 16 Sya'ban 1431H/
28 Julai 20100

Y.A.A Ketua -Ketua Hakim Syarle,
Mahkamah-mahkamah Syariah 4
Negeri-negeri.

ARAHAN AMALAN NO. 1 TAHUN 2010

Penentuan Kes Yang Perlu Dirujuk Ke Majlis Sulh
Pada Peringkat Pendaftaran Kes

Saya ingin menarlkk perhatian YAA kepada keputusan Mesyuaral
Jawatankuasa Induk Arahan Amalan Mahkamah Syariah Bl 1 Tahun
2010 poda 14 Sya'ban, 1431H bersamaan 26ho. Julal 2010 telah
benseliju don mengesabkan bohowa kes-kes yang dinyalokan di
bawah ini peru dirguk ke Majlis Sulh semasa perdngkal pendafiaran kes
i Mahkamah Syariah, g

009 - Tuntutan Gantirugl Perfunangan c')
016 - Tuniutan Muta’ah -k
017 - Tuntutan Harta Sepencarlan

018 - Tuntutan Nafkah ister Y'
019 - Tuntutan Nalkah Kepada Fibak Tak Upaya V
020 - Tuntutan Cagaran Nafkah =

021 - luntutan Nalkah Eddah

022 - Tuntutan Mengubah Pesintah Nafkah

023 - Tuntutan Tunggokon Natkah

024 - Tuntutan Nafkah Anak

025 - Tuntutan Menguibbah Pedntah Hok Jagaan Anok/Nafkah Anok
024 - Tuntutan Mengubah Pesjanjian Hak Jagaan Anak/Nafkah Anak
028 - Tuntutan Hadhanah

049 - Tuntutan Gantirugl Perkahwinan

Q5% - Tuntutan Hak Tempal Tinggal

040 - Tuntutan Perintah Supaya Suami Tinggaol Bensama Semula

062 - Tuntutan Isteri Kembali Taat

063 - Tuntutan Mas Kabwin

72 Bagi kes-kes ex-parte (Interim) fidak perlu melalul proses Sulh,

3. Bagi kes-kes yang telah melalui prases pengantaraan di Jabatan
Bantuan Guaman Malaysia tidak periu dirujuk ke Maijlis Sulh pada
peringkat pendaftaran

4. Arahan Amalan No. | Tahun 2000, No. 9 Tahun 2003, No. 14 Tahun
2004 dan No. 14 Tahun 2005 adalkch berkaltan.

Arahan inl berkuatkuasa mulal 30 Julai 2010,

d=——7

(Tan Sri Ibrahim Lembut)

Ketua Pengarah/Ketua Hakim Syarie
Jabatan Kehakiman Syariah Malaysia.
PUTRAJAYA

5
re 3.2: Examples of Cim'or Mal Cases That Can Be Brought to Sulh Session
under Practice Direction No. 1 for the Year 2010.

N
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Aside from that, each case has a case registration code to determine the state
where the case was registered, the court’s hierarchy such as state, district, and Iew
a code for each type of case. Selangor State Department of Syariah Judicia@ESS)
stated that for Civil cases, the code begins at 001-099 (Selangor, 20197*;3r to this,
the data can be accessed via Practice Direction No. 1 Year 2000. HWr, the most
recent data can be found in Practice Direction No. 12 Year 2 Mh has yet to be

m riah Version 3

implemented because the e-Syariah system will be upgr

(ESV3). A Research Participant (RP) SO1 (2022) state the oWguideline

g
which all e{t@d not
m% |tion§ses from
giva‘ac code@g:lew system,

which will be used with "go lives ESV3' syaem, IS ex dt <<released in 2023.

The figures below show some detai&yw Practl\lhs&c @u 12 for 2019:

was an improvement of the previous Practice Directio
yet have a case code were inserted and other 4

Perak’s Syariah Main Court were also incl
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KETUA PENGARAH/KETUA HAKIM SYARIE
Jabatan Kehakiman Syariah Malaysia
Department Of Syariah Judiciary Malaysia

PRA PERBICARAAN

Aras 7, Blok C, Kompleks islam Putrajaya Tel : 603-8870 9300

No. 20, Jalan Tunku Abdul Rahman, Presint 3 Faks : 603-8870 9316

82100 PUTRAJAYA Portal Rasmi : www.ksm.gov.my

MALAYSIA E-mel : naim1@esyariah.gov.my
Ruj. Kami : JKSM.600-1/24 JLD5( $3 )
Takwim : 28 Rabi'ul Akhir 1441H
Tarikh : a3 Disember 2019

Y.A.A. Ketua-Ketua Hakim Syarie,
Mahkamah-mahkamah Syariah Negeri-negeri

ARAHAN AMALAN NO. 12 TAHUN 2019

Pindaan Kod Pendaftaran Kes Mal Dan Jenayah Untuk Sistem E-Syariah Versi
Tiga (3) Bagi Kod Dewan, Kod Kes, Kod Status Kes, Kes Sulh, Kes Bahagian
Sokongan Keluarga, Kod Kes Naziran, Kod Kes Semakan Dan Kod Pendaftaran
Rayuan Di Jabatan Kehakiman Syariah Malaysia (JKSM)

Saya ingin menarik perhatian Y.A.A. kepada keputusan Mesyuarat Jawatankuasa
Induk Arahan Amalan Mahkamah Syariah Seluruh Malaysia pada 2 hingga 3 Rabi'ul
Awwal 1441H bersamaan 30 hingga 31 Oktober 2019 di Jabatan Kehakiman Syariah
Negeri Terengganu telah bersetuju dan mengesahkan untuk menerima pakai Arahan
Amalan berhubung dengan Pindaan Kod Pendaftaran Kes Mal Dan Jenayah Untuk
Sistem E-Syariah Versi Tiga (3) Bagi Kod Dewan, Kod Kes, Kod Status Kes, Kes Sulh,
Kes Bahagian Sokongan Keluarga, Kod Kes Naziran, Kes Semakan Dan Kod
Pendaftaran Rayuan Di JKSM adalah seperti di lampiran

2. Arahan Amalan No. 1 Tahun 2000, Arahan Amalan No. 7 Tahun 2007,
Arahan Amalan No. 3 Tahun 2013, Arahan Amalan No. 1 Tahun 2015, Arahan Amalan
No. 1 Tahun 2016 dan Arahan Amalan No. 12 Tahun 2018 dibatalkan mulai

Arahan Amalan ini Jerkuat kuasa ........................
(DATO' DR. MOHD|NA'IM BIN MOKHTAR)
Ketua Pengarah/Kefya Hakim Syarie

Jabatan Kehakiman Syariah Malaysia
PUTRAJAYA

SYARIAH ASAS KEADILAN 73
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1.0 PENDAHULUAN

Sistem kod kes berfungsi membantu pengawalan pewujudan rekod yang mana
dapat digunakan sebagai bahan bukti yang sahih kerana dapat menunjukkan
kandungan, struktur dan konteks pewujudan terutama dalam persediaan kepada
persekitaran elektronik.

Semasa pewujudan kod kes pada tahun 2000, kod kes Mal (099) & Jenayah
(299) diwujudkan sebagai fungsi pelbagai. Hal ini menyebabkan banyak tajuk kes-
kes baharu dimasukkan di bawah kod 099 & 299 tersebut. Oleh yang demikian,
adalah perlu untuk menyemak semula kod kes sedia ada supaya pertambahan tajuk
kes-kes baharu dapat diselaraskan di dalam fungsi yang sepatutnya.

Berdasarkan keputusan Mesyuarat Jawatankuasa Penyenggaraan Kod Kes
Bil. 2/2017 yang bersidang pada 23 Oktober 2017, satu jawatankuasa kajian semula
kod kes Rayuan, Mal, Jenayah, Sulh dan Bahagian Sokongan Keluarga (BSK) akan

g

diwujudkan. Jawatankuasa ini bertanggungjawab mengkaji semula sistem klasifikasi
bagi kod kes yang telah diwujudkan sejak tahun 2000. la juga berperanan
memastikan keutuhan sistem klasifikasi bagi fail-fail kes di JKSN/MSN di seluruh
Malaysia.

Mesyuarat Jawatankuasa Kajian Semua Kod Kes Bil.1/2018 yang bersidang
pada 30 Oktober 2018 telah bersetuju dengan kaedah penetapan semula kod kes E-
Syariah yang menepati struktur hireaki kiasifikasi fail Arkib Negara Malaysia
yang mengandungi Fungsi/Aktivit/Sub-aktiviti dan Transaksi dan menghapuskan
penggunaan kod kes transit 099 & 299.

Selain daripada itu, kod kes Mal dan Jenayah sedia ada tidak dipecahkan
mengikut fungsi, aktiviti dan transaksi menyebabkan ia menjadi punca penggunaan
kod 099 & 299 secara berleluasa. Kod kes Sulh dan kod kes Bahagian Sokongan
Keluarga (BSK) yang sedia ada juga perlu dikaji semula untuk disesuaikan dengan
persekitaran sistem E-Syariah versi baharu. Tambahan pula, dua kod baharu
diwujudkan iaitu kod naziran dan kod pendaftaran kes rayuan bagi memastikan
pengurusan rekod di Mahkamah Syariah lebih dinamik dan mapan.

\gv N
Figure/3.4: plamMe’lm@mentaﬁon of Practice Direction No. 12 for the
(_,}\IT year 2019
N

N
N
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berikut:

8.1.3 Kod Kes akan dijana oleh Sistem E-Syariah Versi 3 dengan format

a) Kes Mal 2001-L0110-153-0002

Dewan 1, Mahkamah Rendah Syariah Shah

= Tuntutan Pengesahan Cerai Taklik

Huraian:
20 = Tahun 2020
01 = Bulan Januari
LO1 =
Alam
10 = Negeri Selangor
153
0002 =

Kes bilangan ke-2 didaftarkan di Dewan 1,
Mahkamah Rendah Syariah Shah Alam

Figure 3.5: Practice Direction No. 12 Year 2019$de to the

&Se

S

_\
Case"eodes for

Mal Cases in SyarWrtS\ N
- o V¥
70 CARTA PERBANDINGAN SISTEM PERNOMBORAN SEDIA ADA
DENGAN KOD BAHARU
16 Aksara 16-18
10000-003-0123-2018 Susunan 2001-H0110-153-0002.01
e kod negeri e Tahundan bulan semasa - 2001
* hirak mahkamah e Kod Dewan & Hiraki mahkamah
(MRS / MTS / (MRS / MTS / MRyS)daerah (Dewan
MRyS) 1/ MRS Daerah 1,2,3) - MTS Negeri
e kod dewan/daerah Selangor (Dewan 1-Shah Alam)
(Dewan 1 / MRS e Kod Negen - Selangor
Daerah 1,2,3) Kandungan e kod kes (kes jenayah & kes mal) - Mal
* kod kes (kes (Tuntutan Cerai Taklik)
jenayah & kes mal) e Bilangan kes ke 02 bagi dewan ini
e Bilangan kes / pada tahun semasa
Tahun e Status kes (sama ada pra
perkahwinan/  sulh/  perbicaraan/
\ pasca bicara/ rayuan/ semakan/ bsk)
- Permohonan Saman Gantian
089 & 299 Kes Transit Tiada

Figure 3.6: Chart Comparing the Existing Numbering System to the New Code as
Stated under Practice Direction No. 12 Year 2019
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110

120

130

140

150

LAMPIRAN 1

KLASIFIKASI KOD KES MAL

100 PERKAHWINAN DAN PERCERAIAN

KEBENARAN BERNIKAH

111 Permohonan Kebenaran Nikah Bawah Umur

112 Permohonan Kebenaran Bernikah Perempuan Yang Bercerai
Tanpa Eddah / Janda Berhias

113 Permohonan/ Tuntutan Kebenaran Poligami

WALI HAKIM / WALI RAJA

121 Permohonan Nikah Berwali Hakim Disebabkan Anak Tak Sah
Taraf

122 Permohonan Nikah Berwali Hakim Disebabkan Wali Ghaib /
Tiada Wali Nasab

123 Permohonan Nikah Berwali Hakim Disebabkan Muallaf

124  Tuntutan Wali Enggan/Engkar

PERMOHONAN PENGESAHAN NIKAH

131 Permohonan Pengesahan Nikah Tanpa Kebenaran di Luar
Negara

132 Permohonan Pengesahan Nikah Tanpa Kebenaran di Dalam
Negara

133 Permohonan Pengesahan Nikah Poligami Tanpa Kebenaran di
Luar Negara

134 Permohonan Pengesahan Nikah Poligami Tanpa Kebenaran di
Dalam Negara

HAK-HAK SEBELUM / SEMASA / SELEPAS PERKAHWINAN

141  Tuntutan Gantirugi Pertunangan

142  Tuntutan Hak Tempat Tinggal

143  Tuntutan Sabitan Nusyuz

144  Tuntutan Perintah Supaya Suami Tinggal Bersama / Berlaku
Adil

145 Tuntutan Isteri Kembali Taat

146  Tuntutan Mas Kahwin

147  Tuntutan Gantirugi Perkahwinan

148 Tuntutan Hutang Dalam Perkahwinan

PENCERAIAN / RUJUK / EDDAH
151  Tuntutan / Permohonan Perceraian
152  Tuntutan Pengesahan Lafaz Cerai

99
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The case will then be registered by the court officer after all of the cases have
been identified, including their type of classification, case code, court to which t?ﬂe
will be referred, and so on. If the case is classified as a Sulh case, it will b%\ed to
the Sulh session within 21 days, otherwise it will be brought to the CGAQr the first
mention as approval. If the Sulh session or case mention is successfal; the judge will
issue a judgement and order to the parties, and the case will b Md. If the case is
not approved because the Sulh session was unsuccessful or e nda't does not agree
with the statement of claims, it will be brought to trial b ari M& or cause
paper for the trial. The flow chart below depic@w of the Ci iIlC@“zn~ the
Malaysian Syariah Court. 4 Y-

AN

|

Heqistration

" Therelérente case

within 21 days

Rleadinas preparation

-
®

Sources: E-Syariah Official Portal of JKSM

<
A‘o
$
N

Figure 3.8: Civil Cases Flow Chart
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3.3.3 Civil Case Procedure in The Syariah Court

Whereas, according to JKSM (2011), the Syariah Court’s Civil case pr?ﬂe
is divided into three stages: civil case registration, civil case handling, and_civi¥ case
management. These three levels of procedure have their own operaﬂl&vocedures
based on state acts or enactments, Practice Direction as well as theinivisions or
units under Malaysia’s Shariah judicial institutions. The researcher would like to
emphasize that the discussion on this subtopic is a detaile E:n f the flow chart
process of the Mal case, which has already been discu on the w ‘subtopic.
However, this subtopic will specifically explain th cesses! of is'rz&&} case
handling, and case management in the Syaria fo% . Ir\gﬁeral, the
information related to the three stages as®men nedo?bo can b@mYmarized as

follows: \% 6

S

" &
3.3.3.1 Civil Case Registrati A} A%
The registratio roms for’:ivil a?es i \alaysian Syariah Court begins
with the receipt of do’hs c% pp‘l’i@'wn form) by clients at the Court’s
counter. The doc@ill elrevi ed b)@ ourt officer to determine whether all of

the data enter(d\wli m et%ﬂred_—sﬁe client must prepare three copies of the
, on

‘$‘ the Plaintiff or Applicant, and one for the

documen ,%or the /Co ¢
’
Defendan espondent. If{he dotument was incomplete, the officer will return it to

N

t Wt ¥or corrections as d%Cted. The client is advised to return to the Court once

e documents have been completed. If the data entered is complete and correct,
0 case will then be registered by generating the fees through the system, and the client

will receive the amount of fees that must be paid to register the case. The case
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information will be recorded and saved in a computer system, and the system will
generate the Summons or Notice of Application. The receipt will also be prow

the client as part of the case registration fee payment. (}

Following that, the Summons or Notice of Application will be signehnd sealed
by the Registrar of the Court or his Assistant for verification. 'I% t (Plaintiff or

Applicant) or attorney will be given a copy of the Summons d?ce of Application.
ft

It will also be submitted to the defendants or respon h‘y attended the

registration process together, and an affidavit of service willvbe eM an e%a.ibit
N

of receiving of the document. Depending on the t vil case re er!d,—lb, client

4 b 4§

will be given a date to appear in Court for the cwntio S sessigi‘_fy

When the submission of a cop@ S docuxman or notice of
application has been done to the client, the officerwill ete&he case files and enter

E—g A
the information into the E-Syaria tem. ‘W%u d im’.}ude an information such
“« Q-
as case types, case codes, nanm lainti ppligﬁﬁ(f, one copy of the summons
N

document or notice of application, and other. fpr@m The officer will also prepare
or mn

the affidavit of service i outw nd’tfﬁmit it to the assistant registrar. After
all stages have b@let lthe ile will @bmitted to the judge for review before

g
the case will in court. I C—)b
3530

o
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REGISTRATION PROCEDURES MAL CASES

Receive documents from
Sent back to customers
customers for the correction
Check documents
Complete?
Receive fees

Record case information in a
computer

Generating a summons / notice of application
and payment receipt

Submit Summons / Notice of Application to the
Registrar / Asst. to be signed

Signature and seal of Summons / Notice
of Application

Submit copies of S / Notice of Application
to the Plaintitt / Applicant / Attorney

Submit a summons / notice of application to the
defendants / respond ifp and prepare the
affidavit of service

Complete the case files and information
In the E-Syariah system

Manage the delivery of Summons / Notice of
Application to the defendant

Prepare affidavit of service or without delivery
and submit to the assistant registrar

Submit a file to the judge

4

=
-
-—

\Sources: E-Syariah Official Portal - Department of Syariah Judiciary Malaysia
(JKSM)

Figure 3.9: Registration Procedures Mal Cases Flow Chart
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3.332CwilC

ase Handling

Civil cases in Syariah Court are handled differently at each level of the?&.

It can be referr

46(2)(b), 47(2)

ed to by virtue of its authority or jurisdiction to hear the c% ions

(b) and 52(1) of the Administration of Islamic Law (Feoﬁ*erritories)

Act 1993 (Act 505), for example, stated that: ?

Section 46. Jurisdiction of Syariah High Court. Yb

) A

L 4
(b) in its civil jurisdiction, hear and%e all facti &n@
proceedings in which all the parties ar S d‘r i elatsg
X

Syariah High Court shall -

NS

(i) betrothal, marriage, @/

(fasakh), nusyuz, or judicialNyseparation

of m§rriage
&

q) ther

o
=

qg;\&husband and

matters relating t %})el%is%b
&
wife;
! N\
N Aj 2
(i) anyesBosz'on of, ar claim to, erty arising out of any
atte

' .
set bparagraph (i);

i e mai ce }\ dependants, legitimacy, or

ﬂ\ : r] C—)Q’ p g y
guDdlan ip stody (hadhanah) of infants;

%:. ’ wj >

.Y :

(v) wills or death-bed gifts (marad-al-maut) of a deceased

Muslim;

(vi) gifts inter vivos, or settlements made without adequate

consideration in money or money’s worth, by a Muslim;

116

=



(vii) wakaf or nazr;

(viii) division and inheritance of testate or intestate property; \q
(ix) the determination of the persons entitled to sharej,%:j

estate of a deceased Muslim or of the shares to W?Vuch

persons are respectively entitled; or \,

(x) other matters in respect of which jurisdicti :s co'lferred

by any written law. ‘\d‘ T

N
Section 47. Jurisdiction of Syariah Su nate Court.
b4 \‘)Z'

2) The Syariah Subordinate Court ghall - \ E\Y‘

&
(b) in its civil jurisdiction, h@ietermine such@ions and
\ hofi -\to hear and

proceedings as the Syar'agyh Cour
0 -
determine in which ount .or value 6f t@ubject-matter in
B,
dispute does not Y\‘iﬁy’hou n ring@or is not capable of
estimation in% monez‘blj‘..l 0
&

Sectionw di il)n of Syari %ppeal Court.

N
NN c,s%
1) haria App tou{f/ all have jurisdiction to hear and

\
e ek’ne agvyM again@ny decision made by the Syariah High
;s by

rt in the exercise original jurisdiction.
% @q
? very Syariah Courts in Malaysia have their own level and jurisdiction that can
Qr fer from each Act, Enactments and Ordinance of the states. The party who files the
ummons and Statement of Claim is referred to as the Plaintiff in summons cases, while

the person accused is referred to as the Defendant. In the case of an Application, the
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party who files the Notice of Application and Affidavit is known as the Applicant, while

the person who is being sued/requested is known as the Respondent. Section 1'7?!\

585 also stated that: (}
Section 17. Interpretation. v

In this Part, “plaintiff” includes an applicant and “defencwcludes

a respondent. i '

According to Jabatan Kehakiman Syariah Negehi, Pula Wﬂ Syariah

Y'
al or

High Court and Syariah Subordinate Court States, t thod of deali g‘N&@

Civil cases is usually a trial or hearing process t)-?m S % on (t@ﬁeginning

judg@;‘g (post-trial)
sior@’éy have the option

;@prpeal in each state,
S

For example, Section

of the case trial), a trial process (current trw

(Pinang, t.t). If the parties are dissatisfi iththe Court’s

of filing an appeal with the Syariah I@S,ourt orH'iaWC

as specified in the Act, %nt

48(1)(b)(c)(2)(b) of Act 50 mpar i i S appeal to the Syariah High

Court if they are dissavﬁhthe}«,dge’ (}e'csi/a'and meet the Act’s conditions.
Section @peal @ Hi%{/('jurt.

1) Qal jall’li jn'e Ssajiah High Court from any decision

%’riah ; y\a ({
A%ﬁ its civil jurisd:;&fe}'

§ (i) by any person aggrieved by the decision, if the amount

,qO

claimed is not less than one thousand ringgit;
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(i) in all cases involving any decision as to personal status, by

any person aggrieved by the decision;

(iii) in all cases relating to maintenance of dependants, b!&)
person aggrieved by the decision; and

(c) in any other case, if the Syariah High Court gives Iewppeal.

(2) On any appeal, the Syariah High Court mayg z '
(b) in a civil matter, confirm, reverse or vary, the decision of t iaf

N4
. _ e
Court, exercise any such powers as rial C(}UI’ could ha‘z~

exercised, make such order as the trial Qurf 0 M ve mad;?,%r

order a retrial.
NS L &
ar 20

Practice Direction No. 10 - fITv KM@I Appeal of Syariah

roceédure. The Practice Directions also include

e Precics
akin peal\&go/m the Syariah Subordinate
Court to the Syariah He' Court and fr ’ysl/a@igh Court to the Syariah Court
of Appeal. All of these can \60';\ or f@fed to in the Practice Direction’s
A endicesAth&D. l %
pp \ &
¢

Court can be used to follow it proce

the procedure or work process

/4
Vi,
>
e
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YAA KETUA PENGARAH / KETUA HAKIM SYARIE
Jabatan Kehakiman Syariah Malaysia (JKSM)
Syariah Judiciary Depactment Malaysia

Aras 2 - 4, Blok D7, Kompleks D

Pusat Pentadbiran Korajaan Persokutuan SRR e
62677 PUTRAJAYA Faks: 003-8885 1621
MALAYSIA Laman Web www fkem gov my .

E-met DratvmE@esyanan gov my

Ruj. Kami JKSM.600-1/2/4 JLD3 (10)
Takwim 9 Rabiul Awal 1438 H
Tarikh 9 Disember 2016

YAA Ketua-Ketua Hakim Syarie,
Mahkamzh-Mahkamah Syariah Negeri-Negeri.

ARAHAN AMALAN NO 10 TAHUN 2016
Proses Kerja Rayuan Mal Mahkamah Syariah

Saya ingin menarik perhatian YAA kepada keputusan Mesyuarat Jawatankuasa Induk
Arahan Arnalan Mahkamah Syariah Tahun 2016 pada 24 hingga 26 Zulhijjah 1437H

barsamaan 26 hingga 28 September 2016 di Hotel Wana Riverside Melaka telah Y "
berseluju dan mengesahkan untuk menerima pakai Arahan Amalan bagi tujuan Proses \
Kerja Rayuan Mal Mahkamah Syariah seperti di Lampiran. —)
Arahan Armzlan ini berkuat kuasa mulai 9 Disember 2016

(TAN SR! DR. IBRAHIM LEMBUT)
Ketua Pengarah/Ketua Hakim Syarie
Jabatan ¥ehakiman Syanah Malaysia

Syariah Asas Koeadilan
|
(Eyanns)
SIRIM == !.
M 5 \ 4
Figure 3.10: Practic |rectlon Na 10 Y 016 - Workflow for Mal Appeal of
yari urt

YR
As%m thaty Ci s%“&JSyariah Courts follow a different procedure

depen Sche type ca!fe fk"ﬂ"whether Claim case (summons and statement of
cI or Application case (no%e of application and affidavit). This is demonstrated by
e Dlrection No. 7 Year 2016 - Civil Case Management Procedure in Syariah

urt: Application Case Management and Practice Direction No. 8 Year 2016 - Civil

Case Management Procedure in Syariah Court: Summons Case Management. The work
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process of registration of application cases, delivery of application notices, mention of
applications, and registration and mention of ex parte applications is explainew
appendix of Practice Direction No. 7 of 2016. Meanwhile, the appendi@ctice
Direction No. 8 Year 2016 describes the work process of summon cAggistration,

summons service, first mention and second mention.

‘4

YAA KETUA PENGARAH / KETUA HAKIM SYARIE
Jabatan Kehakiman Syariah Malaysia (JKSM})
Syaviah Judiciary Departmant Maloysio

Aras 2~ 4, Blok D7, Kompleks D

Pusat Pe: b Kernjaan Persok

62677 PUTRAJAYA Faks: 003-5859 1621
MALAYSIA Laman Web: www jkarn gov.my

E-mel. eahnGenyarah govimy ‘
r

Ruj. Kami  : JKSM.600-1/2/4 JLD3 (7)
Takwim . 9 Rabiul Awal 1438 H
Tarikh 9 Disember 2016

YAA Ketua-Ketua Hakim Syarie,
Mahkamah-Mahkzmah Syariah Negeri-Negeri.

ARAHAN AMALAN NO 7 TAHUN 2016
Tatacara Pengurusan Kes Mal Mahkamah Syariah: Pengurusan
Kes Permohonan

Saya ingin menarik perhatian YAA kepada keputusan Mesyuarat Jawatankuasa Induk
Aranan Amaian Mahkamah Syariah Tahun 2016 pada 24 hingga 26 Zulhijjah 1437H
bersamaan 26 hingga 28 September 2016 di Hotel Wana Riverside, Melaka telah
bersetuju dan mengesahkan untuk menerima pakai Arahan Amalan bagi tujuan Proses
#erja latacara Pengurusan Kes Mal Mahkamah Syariah: Pengurusan Kes
Permohonan sepert di Lampiran.

Arahan Amalan ini berkuat kuasa mulai 9 Disember 2016.

=

{Tar Skl OR, IBRAHIM LEMBUT)
¥etua Pengarah/Ketua Hakim Syarie
iapatan Kehakiman Syanah Malaysia

Syariah Asas Keadilan
B e

4
Ay

Figure 3.11: Practice Direction No. 7 Year 2016 - Civil Case

Management Procedure in Syariah Court: Application Case Management



YAA KETUA PENGARAH / KETUA HAKIM SYARIE
Jabatan Kehakiman Syariah Malaysla (JKSM) e W 1
Syariah Judiciacy Dopariment Malaysia
Aras 2 - 4, Blok D7, Kompleks D

Pusat Pentadbiran Kerajaan Persekutuan Yo 600.6680 4800
36658 4800
62677 PUTRAJAYA Faka: 5038805 1029
MALAYSIA Laman Wel www fum gov my
E-met DraAmesyanat gov my

A

Ruj. Kami JKSM .600-1/2/4 JLD3 (8)
Takwim : 9 Rabiul Awal 1438 H
Tankh 9 Disember 2016

YAA Ketua-Ketua Hakim Syarie,
Mahkamah Mahkamah Syariah Negeri-Negeri.

ARAHAN AMALAN NO 8 TAHUN 2016
Tatacara Pengurusan Kes Mal Mahkamah Syariah: Pengurusan
Kes Saman

Saya ingin menank pernatian YAA kepada keputusan Mesyuarat Jawatankuasa Induk
Arahan Amalan Mahkamah Syanah Tahun 2016 pada 24 hingga 26 Zulhijah 1437H
bersemaan 26 hingga 28 September 2016 di Hotel Wana Riverside, Melaka telah
bersetuju can mengesahkan untuk menerima pakai Arahan Amalan bagi tujuan Proses
Kerja Tatacara Pengurusan Kes Mal Mahkamah Syariah: Pengurusan Kes Saman
sepert di Lampiran,

-4

Aiahan Amalan ini berkuat kuasa mulai 9 Disember 20186,

{TAN SRI DR. IBRAHIM LEMBUT)
Ketwa Pengarah/Ketua Hakim Syarie
Jabatan Kehakiman Syariah Malaysia

Syariah Asas Keadilan

(QUALITYY
BYRTEN

\Q i =2
Figure 3. raetice Directi r@oi Q,ear 2016 - Civil Case Management Procedure
]Q' i}s arigh C urténmmons Case Management
& TV
A\ R
ally, the JKSM alas%i’ssued proper guidelines in handling Civil cases in

%1 Courts, whether summons or application case, as a reference to the Court’s

Uicer, Practitioner, and society’s information. The procedure for handling or dealing

with Civil cases can also be divided into several steps depending on the circumstances

or situations (JKSM, 2011), and all workflows are depicted in the figures below:
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?

Listen to the Summon application again or
change summon

Postpone case and set a new appellative date

Records in a diary Court
(E-Syariah)

Submit attendance slip to the plaintiff / applicant
Output: appellative Date

74

Figure 3.13:

/I/f/?y
A

=

123

dli ivil Cases if the Summons/Notice of
i 0 be executed



et

Make judgments

Postpone and set a appellative /
new trial date

Warrant of Arvest aed set cut the !

appatative | trial date
Triad

Record in the court diary
(E-Syariah)

4.,

Pesadt
Fa— N
N
4 ’ ,
0 ' l ,) Figure 3.15: The Procedure for Handling Civil Cases if the
2 3 Summons/Notice of Application perfect, Plaintiff/Defendant is not

Figure 3.14: The Procedure for Handling Civil Cases if the )
Summons/Notice of Application is perfect, the absence of Q)
Defendant/Respondent, the present of Plaitiff/Applicant

O

present



Set

Start the trial

There
consent?

Provide an opportunity for the parties
complete the Pleading

Postpone case and set appellative /
trial date

Record in the court diary

Figure 3.16: The Procedure for Handling Civil Cases if the
Summons/Notice of Application Perfect, parties to attend

S

\J A

f.

!
r

4

Listen applications defendants / respondents

There is a counter-claim of defendant / respondent

Set the appellative/trial to hear the counterclaim
Defendants / respondents

Record i the court diary

Figure 3.17: The Procedure for Handling Civil Cases if the
Summons/Notice of Application Perfect, absents Plaintiffs, present
Defendants



It can be concluded that the procedure for handling Civil cases in Syariah Court
can be handled through the results of service of Summons or Notice of Applwm
whether successful or unsuccessful, as well as whether the Plaintiﬁ/D@I and

Applicant/Respondent are absent or present, as follows: A
1) If the Summons/Notice of Application was not properly ecut; (failed).

2) If the Summons/Notice of Application is Per ct,Whe Defendant or

Respondent is not present and the Plaintiff or icant pres n!
O
3) Summons/Notice of Application perfect, b er Plaintiff nor Pe_f\ nt is
present.
<
_ _ X
4) The Summons/Notice of Appllcat ect, d both parties attend.

&

5) Summons/Notice of Application fect%? Ial&t is absent and the

Defendant is present.

o ‘-?

A&
\
3.3.3.3 Management (@‘a.ses '
Mainly, the gemerlt
been mentione &ln
registration dlm Ciyil s!s w%agement of Civil cases in Syariah courts of
rl!&}rom the cases been registered, mentioned before

sta
3

the trlal or hearing and @'the judgments and court orders issued by the Judge.

i cases alay5|an Syariah Courts is what has

hout earller discussion on the procedure of
Mala ys caverrelated

I es the procedures of the Syariah Court’s Civil cases in general. According to

Q ’s Department of Syariah Judiciary Official Website, when a client comes to the
y

ariah Subordinate Court or the Syariah High Court to register a case, the main process

of Civil case management begins (Perak, 2021). The case will be scheduled
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concurrently with the acceptance of the registration. The case will then be prepared in

terms of a case file, summons, notice of application and so on. Y.

The case is then mentioned on the appointed day. Following that, t e%)earing
will be held after all of the proceedings on the previously mentioned days have been

completed. Following the conclusion of the case’s trial, the Court z'll manage the

Court’s orders. The order will be sent to the relevant parties plementation and

b l)arties who are
dissatisfied with the decision reached. The appeal process'will ewunﬁuhe
\

case is heard and decided. At this point, the cli@follow all th! dures
’ b %

established by the Syariah Appeal Court for tWeaI cess: It carga;l-so be seen

throughout Practice Direction No. 10 YeEMNork w for Mal eal of Syariah

Court) that has been mentioned by the r er earlier

3.18 below can help the reader un thi&v ure clearly.
o =
‘&
N AN

enforcement. Finally, the Court will consider any appe

)2
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Case Registration

%

Order Management |

and Case decisions

ubmission of Case
Documents

anagement of the
Appeal Process

diciary Official Website

Source: Perak’s Départment of Syari:
Fig N: Thd MaimProces al Case Management
|\dl n, t i :il JK@‘f)ortal E-Syariah, which can be found at
&

http://mwww, :ari}.go myPh Jso(rﬁlighted the procedure for managing with

N
kAfte‘l%e Civil case been registered, the reference case

Y'

wil pared by the Courta@’fm 21 days. This is due to the fact that each Syariah
%\ Malaysia has a specific policy or Client Charter to follow in order to comply
q the management period of a case. JKSM has mandated that Syariah courts in
alaysia should mention or try a Civil and Criminal case within 21 days of its

registration (Perak, 2021). The case will then proceed through the judgement process

Civil or es inl
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without going through the trial process if there is no dispute and both parties agree. If
there is a dispute between the two parties, the trial will take place before th?m

renders its decision. Overall, the flow chart depicting the step-by-step ma@nt of

Civil cases in Malaysian Syariah Courts is as follows (JKSM, 2011):

A V.

Case Registration

he

The reference case within 21 days

There
Approval?

Preparation of Pleadings

Trial

Decision and Order

Qurce: E-Syariah Official Portal - Department of Syariah Judiciary Malaysia (JKSM)
Figure 3.19: Mal Case Management Procedures
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It can be concluded that the legal procedures for Civil cases in Malaysian
Syariah Court has provided a systematic procedure for registration, case handliw
management of Civil cases in Syariah courts that all practitioners, admini(t;%h, and
societies can follow. However, the researcher observed and opined ﬁNIaIaysia’s
current Syariah Court Civil procedures are too general and do notyprovide a clear
guideline for Civil cases involving PWDs. PWDs in Malaysia%s;t. ow and face the

same procedures as the rest of society in terms of registr

on, as outlined in legal procedures of Civil cases on eac te. .\d
23

urt hearings, and so

Y

Through that matter, issues and challenge arise for the D! ce\%’r’rwnity
_ _ <. XN
because they have their own uniqueness and d??‘l'mes di fror’%'tlther typical

people and require a proper procedure foré\eﬂvhere EFF a 'ssue{i d problems for

the Court and practitioners when deali Civil ca invo@g PWDs because

there are no proper or specific gui g@ that&\ﬁml
0 e,

Court procedures should emphasize inclusive f tu‘?es@ can be followed by all

parties, including people with*gisabilities. %\
N

A Syarie Lawyer, L1202 ate'd(ﬂjat the PWDs community is offended

when they read ir@n ab@il cas@cedure in the Court. This is due to the
N
fact that the @Ne ite 0 efqyaﬁagl'}Court in Malaysia is less comprehensive.

For exa Q?infor ation o thé‘\sv'ébsite does not advertise the Syariah Court’s
& TN

servic as sign nterpre%?'for the hearing and speech impaired or braille

e

d &%nt services for the vishlly impaired. Only the Melaka State Syariah Justice

ment provides Syariah legislation information for the Syariah Court of Melaka
OOUQh their video montage and active in receiving cases from the disabled community

especially people with hearing disabilities. As a result, the disabled community,
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particularly the visually and hearing impaired, is hesitant to attend Court because they

fear their needs will not be fulfilled. Y-
AN _

3 Penerbitan

Montaj Perundangan Syariah (Bahasa Isyarat) Mahkamah Syariah Negeri
Melaka

(@ Galen Media
» Viceo/Audio

» ARum
\e2 Program Kualt
W Tender & Sebutharga
SARRAM SYARTAH MAIAMAP SYAREAS W 0F 53 A LAYA 30 M Jawatan Kosong

= Dataset Terbuka

v 8§ =

4

Watchon (3 Youfube es ) vdangan keluarga bagi orang-orang Islam

Source: Melaka State Syariah
Figure 3.20: A sign language-basedi

The researcher believes %/

conducting Civil cases in Mal
practices and Malaysia’s S;?i.l
Malaysian PWDs con%/
administrators, Sy. Nﬁ‘ice
and manage Q{&as i‘n
dividing sogi %typ' I

righ&&:iesﬁa;‘?;tg a eds.
S
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3.4 Current Practice of Legal Procedures for Civil Cases Involving PWDs in

Malaysian Syariah Courts Y*

The previous section’s investigation and conclusions revealed tha@sia’s
current legal procedures for Civil cases are quite general, as they aprﬂ'ykall clients
regardless of whether they are normal or people with disabilities. As¥s~ult, the PWD
community in Malaysia must follow the same registration, trial, andwother procedures
as the general public. The principle of basic justice, accor ko.m i, Md Dahlan &
Ahmad (2012), is a minimum requirement in making“fair an ew‘decisions
ly;

9. "X
se acting judicial @ch as

imposed by law on people or bodies on duty, especia

tribunals and any Departmental Disciplinary B

one of the judicial institutions in Malayei\Tb

Sy@udges and Syarie

;@e of Syariah courts in
N

dealing with Civil cases involwi Ds while aintaitg(‘?g the principle of basic
- N N

justice at the end. ’ %\

According to R%SOZZ), fo
or specific guidel@hﬁed t
the disabled E\&M& aysia
registratio@ nd even ourt\fak?es it own initiative to deal with such matters
and tr wage the f&tiveQ%ZJl, on the other hand, believes that there are
: ! N
Sy\ urt administrations*t&?( issue administrative rules or directives in writing or

‘@y, such as giving priority to the disabled during the case registration process and

OI queues in the Court, follow the Court administration’s discretion in giving priority

to the disabled in obtaining services and treatment in the Syariah Court and providing

(
thedime Qg%, there are no Practice Directions
\Iing ('/dures of Civil or Mal cases involving

a{ialz‘)@m. PWDs must go through the same
'

facilities for the disabled. The Judge will also judge the trial based on the justice that
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PWDs must receive. This is based on the Syarie Judges’ Code of Ethics as stated under
Practice Direction No.1 Year 2001 or Adabul Qadi, which should be follovw

practiced by all Syarie judges in Malaysia during conducting any trial or c@%

]

G Y . JABATAN KEHAKIMAN SYARIAH MALAYSIA (JKSM)

Ruj. Tuan

Ruj. Kami  : JKSM/100-24/5
Takwim . § Zulkaedah 1421
Tarikh : 29 Januari 2001

Y.AA. Ketua-Ketua Hakim Syarie,
Mahkamah-mahkamah Syariah Negeri-negeri

Arahan Amalan No. 1 Tahun 2001

Kod Etika Hakim Svarie

Saya ingin menarik perhatian Y.A.A kepada keputusan Mesyuarat Arahan Amalan
Mahkamah Syariah seluruh Malaysia Bil.2/2000 pada 9 — 11 Oktober 2000 di Melaka
dan keputusan Mesyuarat Ketua-ketua Hakim Syarie kali ke 17 di Labuan 27 Oktober
2000 bersamaan dengan 26 Rejab 1421 telah bersetuju dan mengesahkan untuk
menerimapakai arahan berhubung Kod Etika Hakim Syarie. Mulai 1 Mac 2001 Kod Etika
Hakim Syarie akan terpakai ke atas semua Hakim-Hakim Syarie.

2. Bersama-sama ini disertakan Kod Etika Hakim Syarie untuk tindakan bagi pemakaian
di negeri-negeri dan ianya hendaklah mula berkuatkuasa pada 2 Mei 2001.

(Dato' Sheikh Ghazali Bin Hj. Ab. Rahman)
Ketua Pengarah/Ketua Hakim Syarie
Jabatan Kehakiman Syariah Malaysia.

Kuala Lumpur
2 Febuari 2001
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KOD ETIKA HAKIM SYARIE
Ketm Hakim Syaric menetapian kod ctika yang beriou: -

Nama

1. Kod ctika mi bolchlah dmamakan Xod Etika Halom Syane

Pemakalan

2 ) mmmwmwmgmmw

7y

(2) Pelanggaran mans-mana  peruntukan Kod Enka mu boleh mempads suatu alasan bagi
andaloan  dianidl 33 bawah Perstwan-Poermtivan Pegawal Awamn  (Kcolakuan  dan
Tatatesh) 1993 [P U.(A)59395]

Kod Etika di luar mahkamah

3. Sescowang Hakun Syune tafak boleh -

{a) berkelak e desnikian  cara  yang mungkin menyebablkan  svak

mumasabab babawa —
w dia telaly saarkan key per d e L b denge
tugas Kol v h epaskan Koduduk 0y bagai seornng

Halam Syarie; stan

. N

(i)  diatelah menggunakan kedudukan kehalomannya bagi faedalrya sendin;
(b) berkelakuan dengan cara tdak jujr atan dengan sedemikian cara hingga
memburukkan atan boleh memburkkan atau mencemarkan nama Mahkamah
Syarah;
(c) membelakangkan tugas kehakunannya demi kepentingan persendiriannya;

(d) berganl bebas dengan omng mmai dengan cars yang boleh menmbulkan syak
tentang keupaysannya untuk berlaku adil dalam tugas kebakiman.

(2) menenuna apa-aps hadish, apabila hadiah tersebut dengan apa-apa cam berkaitan
dengan pelaksanaan mugas kehakimannya:

() mengusahakan bagi mendspatkan upah apa-apa kerja bagi mana-mans instituss,
syankat, finna atau individu tanpa di beni keizinan atau kebenaran yang nyata
olch Ketua Hakim Syane;
dibicarakan stau berkermmgkinan akan menjadi suatu su dalam mana-mana
perbicaaan &i  hadapannya, kornna pendapatnya stu boleh  kemmdiammya

(h) meminjun wang daripads mana-mama omng stau menjadi pemjamin kepada
mana-mans pemingam, atau dengan apa-apa cama meletakkan dinoya di bawah

(1) yang secara langsung astau tidak langsung tertakiuk kepada kuasa
kehakimannya: atan
(1) yang dengannya dia ada stan mungkin ada unisan rasum |
()  menganiil babagian dalam aktivit parti politk.
Kod Etika dalam Mahkamah

4. Apabila seseorang Hakin Syane berada dalan Mahkunah dan mendengar sesuatu
kes , dia hendakiah -

(2) melaksanakan keadilan sebagatmana vang dikebendaki oleh Hukum Syarak;
(®) menjalankan tugas mengikut Hokum Syamk dm memberi penghalimanmya
berdasarkan undang-undang berkastan;
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(¢) ndak mendengar sesuntu kes apabila dia berkendann tidak tenang seampama dia
berkeadaan marahy, lapar, haus, mengantuk, letib dan tidak sihat;,

(d) ndak boleh menmggalkan Mahkamalnya pada wakte pejabat tanpa alasan yang
munasabah atan tanpa terlebil dahulu mendapat kewzinan darpada Ketua Hakim
Syarnie;

(¢) membeni penghakimunnya apabila din berkeadann tenang,

() ndak membicarakan npa-npa kes di mons pihak yang terdibat itu inlah musuhnya
atan orang lain yang berkemungkinan akan mempengarubi tugas kehakimannya
sebagni seorang Hakim Syane;

(g) bertindak tegas dan  adil dan tidak dipengaruln oleh keadann atan orang yang
hadir di hadapannys;

(h) bersifat terbuka dan sabar semasa mendengar keternngan dan hujah-hujah dan
pibak-pibnk ;

(1) memastikan prosiding di Mahkamah dijalankan dengan teratur memuut peraturan
Mahkamah dan mengawal keadaan supaya perbicarann itu dapat berjalan dengan
lanicar,

(1) menggalakkan pihak-pihak menyelesaikan pertelingkahan mereks dan mencapai
persetujuan secars sulh dalam kes-kes mal di mana-mann peringkat sebelum din
membert penghakiman;

(k) memulinkan saksi-saksi;

(1) memben layanan sama mta kepada pihak-pihak dan peguam-pegunm;

(m)mengadakan perbicaraan dalom Mahkamah terbuka keouali di dalam keadaan
khas yang dibenarkan oleh undang-undang;

Penyegeraan penyelesalan kes

5. Hakim hendaklah bersumgguh-stmgguh dan tidak melengah-lengah tanpa nlasan yang
munasabah menyelesaikan kes-kes, membent keputusan, menulis alasan penghakiman
dan mematubi arshan-arahan yang dikeluarkan oleh Ketiua Hakim Syarie  dart masa
ke semasa;

Waktu pejabat

6. Bag maksud subperenggan A(d) “waktu pejabat” ertinya waktu pejabat yang
ditetapkan oleh negeri-negen berkenaan.

-

Penglsytiharaan harta
7. Seseorang hakun syane heodaklah pade mase pelantikannyn ston poda bila-bils musa

selepas itu mengisytiharkan harta kepada Ketun Hakim Syarie mengikut peraturan-
pernturan yang terpakai

Ibuat pada hb 2000

DATO SHEIKH GHAZALL B ILI ABDUL RANMAN
Ketun Hakim Syane JKSM

Source: Official Website Department of Syariah Judiciary Malaysia (JKSM)

Figure 3.21: Practice Direction No.1 Year 2001 namely Syarie Judges’ Code of

Ethics
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The above-mentioned Practice Direction consists of Syarie Judges’ Code of
Ethics when Syarie Judges are both outside and inside the Court. Among the CTIS
of the Syarie judge’s code of ethics during in the Court is to ensure that the r ings
in the Court are carried out in an orderly manner in accordance wﬂh‘fﬁNeS of the
Court and to control the situation so that the trial can proceed smootWorifying the

witnesses, and treating the parties and lawyers equally. It is thi w;us responsibility,
t

as seen, to always honour the parties, regardless of whethe ies are disabled and

the Court must provide for their needs. Thus, the Court’ssadmini trw be ready
@

to assist disabled clients in the hearing, such as obtaining,a Sign/La da I‘@reter

for the hearing impaired and ensuring that the di a\e\eﬁu ess @ services

as other people. 0\ %\
(f? &
Furthermore, when it comes tm cedure for
A
on 84 of Act 561, for

esent vidence in court,
PWDs parties are not exempted (@‘rom /Sécti
example, allows witnesses am ute people (p ple w@peech disabilities) to give

evidence inan understandab [ wrm@or through sign language. This
!

means that people W|th ities arg ot ejn% m giving evidence, and the Court

accepts their witn \hgme result J.gsthe responsibility of Court officers to

|de support equipment appropriate to their

assist dlsable |n |v e rpnq‘@ect testimony or evidence, either directly
to

or throug rme ary;jan
’ D]

dlsabl|!
N
S (2022) also added}fat, there are Mal cases that are heard and decided by
urt, such as divorce, involving the deaf, dumb, and blind disabled, which can be
Qolved in an orderly manner according to the law. In terms of information access, the
Melaka State Syariah Court has provided a more PWD-friendly portal, such as a video

136



with a sign interpreter, and has even provided officers and sign interpreters who are

skilled in handling PWD cases. Yv
Next, the researcher was also able to obtain information dir St&)m the

Melaka State Syariah Court by interviewing the Chief Syarie Judge, as their"Court has

direct experience handling Civil cases involving PWDs. RP SJ2 22) said that

although there are no practice instructions, circulars and so on to the procedure

rt, ditcussions in that

Ivi:h\iedg%a

visually impaired. The Court intends to improve tter in the futdre. ' -\
4
m \/
s, the Court follows or

for handling Civil cases involving the disabled in the Syari

direction are always held from time to time for example 1

For now, when dealing with Civil cases oIV|n

refers to the provisions of the exwﬂ@ate
roce

Disability in Syariah Court Civil P re act

ter 2< ersons Under
(Sﬂe of Melaka) 2002

(Enactment 13) (Sections 24 - ) 2 in ata o ther_@ovmons in Chapter 2 of

Enactment 13 are literally ab ies who ntio &%ﬁi‘n Section 3 - Interpretation
of the same Enactmentgpwhich are an *fant Pe@f unsound mind, and a person
prohibited from admlnlster@ h|s Tﬁet‘ijartles from the category of "persons

under dlsablllty" be pre eLted ar@ad litem to handle their case before the

O
Court. ? ‘,' (J
NN,

I f J2 gd d that’it l.%k)t only the three categories that belong below

‘\

"periohun er disability" i M ian Shariah legal system, but it more than that. This
\tse according to him, the interpretation of Section 3 of Enactment 13 on the
ition of "persons under disability™ is similar, as in the interpretation that refers to

Q& definition of PWDs under Section 2 — Interpretation of Act 685. That is, the PWDs
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mentioned in Section 2 of Act 685 are also considered "persons under disability” under

the Shariah legal system. Y-
SJ2 clarify that in the context of the Syariah Court, a "persons unﬂ%bility"
Yy

is an individual, male or female, who has a mental or physical deficienc t limited

to people with limb and sensory disabilities) or a child who is unable to'determine what

is good or bad, preventing him from acting alone on his behaIVﬂwer prosecuting or
s under disability” in

n OM)IF ed

N
puberty (mukallaf) or baligh. For that reason, the ategoriesitha en!ioégt?under

being sued. As a result, he viewed that, the definition of "

Syariah Court practise is even broader, and includes chi

J X
interpretation of "persons under disability" (Sec?of t 13) Q%ejhcluded in

the category of PWDs according to the incWion oﬂDW und(e:&:tion 2 of Act

685. \ O
ANV
Aside from that, the Mel e 1ah rt re@rs to Section 84 of the

N

o
Syariah Court Evidence (State aka) En t20 nactment 8) when dealing

=
with cases involving wi essw +ech S bil'@umb). A witness who is unable
ba&

ithas
to speak may give his ah i an y'ﬁaﬁan make it understandable, such as

through writing 0‘@ S in@ the @sion below:
N O c,)(.z
84, I:%wit sses. X & &
NN

witness i uné\to speak may give his bayyinah in any

A N
anner in which he C&(ﬁ%ake it intelligible such as by writing or by

\ signs.
N

(2) The bayyinah referred to in subsection (1) shall be given in open

Court.
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All of the related provisions in dealing with Civil cases involving PWDs according to

the current practice of the Melaka State Syariah Court are listed in the table bel?'

involving PWDs in the Melaka State Syariah Court

Table 3.2: Legal provisions that are referred to when dealing with 3\&@93

No. Provisions Sections Descripti
1 24
L
©
a-E . %
527
3. % s 5 26
= o E
4. | O=% 27
v D c
5. 3 = W 28
© 8y N .
6. T 8 29 n
g &
7. > R X
w
gi :

ing Majority

Syariah Court Evidence
N (State of Melaka) Enactment
2002 [Enactment 8]

t@ terms of office space or Melaka State Syariah

L

x facilities, it also p,&des a very inclusive environment by offering sign

I Me services, disabled pemng spaces, disabled toilets, wheelchairs, and disabled
‘égs

around the Syariah Court. Although there are constraints such as the lack of sign

Oguage interpreters that are skilled enough to handle the case and the constraints of

disabled parties who do not understand sign language and the law, the Court will make
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every effort to meet the needs of the disabled who come to the Court and provide the
best treatment for them. All of these services are provided by the Syariah CouYMe
of Melaka to clients who are PWDs. This is due to Syariah law emphasizes% and
equality in its legal system, the Court is also obligated to pay atte matters

affecting the disabled, even if they are minority cases in the Syariah rt.

U

Furthermore, according to the researcher’s observa\?wn the Sulh case

simulation regarding the plaintiff’s claim for child support oth darties are people

N
method r ed'tolfh’% Sulh
4

X
N |stin@9hed by the
ficer@unable to use

typical parties did because there is no longer a

with hearing disabilities, the parties must follow the samer Sul M&as er
ifi
process for the Hearing Impaired. The Sulh ses?!so

presence of a third-party sign language intw if th

the sign language form. On a normal Su

\ i
Sulh Officer and the conflicting p , pPlainti cjl)f\,\mless the Sulh Officer
? 4]
is proficient enough in sign Iaqg\e to lead.the s si‘ér&f}'
N
Ricers w

oar k‘ll% sign language, the Sulh process

Due to a lack of Sulh
involving hearing impairerart' % cé&ﬁq}ed the services of sign language

interpreters amo@d pe@wd ind@\ctly requires the involvement of third
r

N
el r}elca@g‘ﬁowever, the Court will directly invite sign

edure, the

parties in the Sul ce

language i%ers from outsi thé\ urt who are familiar with the Court procedure,

such aﬂws who ar skilf;d {i/&'language interpreters. RP SO2 (2022) said that if

onﬁ%e party is deaf, consenhhust be obtained before bringing in a sign interpreter.
critical to ensuring that the case proceeds smoothly and that the Sulh session is
Ompleted in accordance with the agreed-upon objectives. More than other ordinary or
typical parties, the Sulh Officers also must gain the parties’ trust and lead them through
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the Sulh Session step by step. The figures below depict how the Sulh session was run,
with the Sulh Officer or sign language interpreter first giving a brief explanation‘o’f"Sul'h

and its rules to the parties.

Figure 3.22: The Sign Language -Infefbr'eter_Opens thé SulHSés’sion with the Hearing-
weelmpaired Parties

ONLINESULH SETTLESIRIZ
MUHAKAT SULH (STMULAST SULH)

KM 0SS:

Program Muhakat Sulh (Simulasi Sesi Sulh Melibatkan Pasangan OKU P...

Figure 3.23: The Sign Language Interpreter Explains the Sulh Session Process to the
Parties
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i\ 0552 ONLINESULH SETTLESIRI 2
MUHAKAT SULH (STMULAST SULH)

"_;';"’*'25 I ‘\Q:S “"l‘ o m;.*:-

What is really | lnt,ere;%ng is thzat thgﬁ S Ih:?égéion with the hearing impaired

-: Y

should consider not«mly 5|gn kaﬁgﬁ*&ge %klll ouzommunlcatlon but also the parties’
/"‘?f..- :'3’{1 ‘. é '_"—_

acceptance of théja(:t& thexun‘derjﬁndlng ﬁf‘éwded by the sign interpreter, and how
these partles tﬁmﬂ“‘ﬁTms gs becahas?ee%o'; maﬁy people with disabilities literate about the
L_ ) ) N

v’e‘; H

law and,mox “aly vlegal iwbrd§y0r terrﬁf«gL Have a specific sign language. For example, the
Y 4

T

term@%H '|tself because therefisf no sign language form for the term 'SULH," the sign

Iéngya@e interpreter must spell each of those words one by one (S-U-L-H). The sign
A ‘g"‘__‘—ﬁ
) Iaﬁguage interpreter must also explain Syariah law that applies to the parties regarding
'
Swwissues that arise, such as this child support case. It becomes difficult for sign interpreters

to explain it to the parties in sign form. This is one of the challenges that the Sulh Officer
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or sign language interpreter faces when conducting the Sulh session with people who

have hearing disabilities and controlling the parties to remain calm throughout thé St

4

\ <

session. If the joint session is not successful, a caucus session will be heI@paee
provided for the plaintiff and defendant to discuss in person (one-to-dﬁ?%ith a sign

interpreter or Sulh Officer. ﬁ%w

' S / v ¢ v
Figu%ﬁ. >: The Sign Langu&gg}lnterpreter Tries to Help the Parties to Stay Calm
) “.’ andRelax
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WEigure 3.27: The Sign Language Interpreter Tries to Help the Parties Understand and
Define the Term "KAUKUS" In the Form of Sign Language
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In order to reach a consensus, the Court will also reexamine the situation and
justice at the Sulh level. Conducting Sulh sessions requires the use of many dvm
techniques, including body language. According to observational studies @Sulh
officers or sign language interpreters are seen to offer suggestions to th ies in order
to reach an agreement. The Sulh Officer is not permitted to make any suggestions to the
parties under usual conditions (real Sulh procedure). SO2 (20 Nver, asserts that
this issue is crucial for people with disabilities. However, %st.as'k for a mandate
from the parties, and the authority of the parties will ulti ly determi Putcome.
This is to avoid the situation in which the Su@r forces t a]ti@ sign
agreements without their understanding or disc?g \" \j("

Obtaining an agreement from the%Wis un y dz Ttrdue to their

lack of understanding of the legal Iangm us, it is thexSulh O@er’s responsibility

to translate into an understandal g@ lan rm. @u’te the fact that some
& )
I th

procedures do not always adK e e%ﬂi}r Br&@?e, the Sulh Officer must

ensure that the Sulh sessio??nins ffcus th cept and purpose of the real
!

Sulh, such as explainin%roundeg»r le f,thzg procedure and ensuring that the

&
The r@\hr saw tha eﬁul icer worked extremely hard to explain to

the partie e C}itgr.ia)d or@u‘sfwere for the Sulh session in order to reach a
settlemen Ing the Ca cus';es iEKForinstance, only necessities or basic items, such
az#&d, drink, clothing, and Shelter, may be claimed in a child support claim.

onally, factors including the defendant’s financial capacity also will be
OHsidered. It is crucial to get an understanding on this issue with both parties so that

justice can be served equally. Then, RP SL1 stated that the Sulh Officer also is in charge

parties follow the m i
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of taking the initiative to develop trust and obtain consent from the parties by
participating in Neuro Linguistic Programming (NLP) courses, learn sign languagesand
other programs. After the caucus session, the parties will reconvene, and_the¥Sulh
Officer will re-list the settlement agreement that was discussed during th&*¢aucus stage
earlier. Finally, after an agreement has been reached, the Court will Seal it and orders

will be issued to the parties.

Sesi Kaukus
Bersama Plaintif

Figure 3.28: Caucus Session with-the Plaintiff

Sesi Kaukus
Bersama Defendan

Figure 3.29: Caucus Session with the Defendant
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In conclusion, based on the interviews and observations made by the researcher,
it can be understood that there is no specific procedure, guidelines or even
Directions in legal procedure for Civil cases involving PWDs in Malay: r|ah
Court. The PWDs parties need to undergo the same Civil procedure li r normal
parties without disability. Just the Court try to suit the current proceddre by fulfilling
the needs of PWDs such as providing the sign language interpretér for people with
hearing disabilities, prioritizing the parties among the dis %n.n

i g'the registration

process and providing facilities for the disabled for insta ar nwnd toilets

@

for the disabled. J _\‘-}
Y‘ _

Like the Sulh case simulation observed esea‘ch e Cou{% ring in the

Sulh Officer or practitioners who are skil h toQL')(se n language throughout

con@ the Sulh session.

In some circumstances, the Sul r ne e e c')_\y the sign language
interpreter so indirectly the pr@]ee n inyolv e by the third-party person.
This is very different like n TSulh’p ocegdure w onIy take the involvement of
Sulh Officer and the w partiess %chl SeTt is a necessity for the Hearing-
Impaired parties, t Nt neelis toprovide aégn interpreter for them.

& <

The s d tDe’judggs} take an appropriate self action such as by

fulfilling r@n prmﬁof he r|e judge’s code of ethics as mentioned under
the Prﬁ&rectlons éea\?)'m when handling hearings involving the disabled.

It iSva natural responsibility thhhould be practiced by judges in emphasizing ethics as

the session and well knowledge with th t\ t procedur

‘@ while outside and inside the Court as well as when the trial is underway. When

O Court received cases from PWDs, it also took the necessary actions. They conducted

147



the cases using their own expertise and wisdom. Yet, due to the lack of a standard

guideline, practice differs from court to court. Y-

Even the current practice of Syariah Court State of Melaka SQFDEd the
S

provision under Chapter 2 of Enactment 13 (Persons Under Disability) (Section 24 until
Section 30) as a reference when dealing the Civil cases involving,the PWDs. However,

in order to adapt it to current Syariah law practice, the actual in?ﬂation of the clause

must be evaluated and clarified. So that all practitioners ghou’ the Malaysian
Syariah Court can adhere to the same understanding and p -
N4
<

3.5 Conclusion E\T
rrer@hctice in Syariah

This chapter has briefly expl edto eaders

Courts in Malaysia regarding Iega res se i v%lving PWDs. Overall,
it was a crystal clear that the a §base |sgr§)on of the Court Officer,
judges or practitioners to hand cas r owq\%ethods and initiatives as long

I pr| ples ndj s This is due to the absence of
'3
e%(ft}/e handling of Civil cases and the

i he P&)@S in the Syariah Court, so the Court need

as it is not far from th%
specific guidelines in th
management of Civi

to take its ow%latlv y p
among t led. ﬁsv)ul :

and chsen es that the Court(gz‘/zl.egal practitioners, as well as PWDs, encounter

iding. services and appropriate needs for the parties

N . .
th%esearcher discovered that there are a few issues

g the existing practice of the legal procedure of Civil cases involving the
led in the Syariah Court. These issues and challenges will be addressed in the next

Qapter.
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