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CHAPTER 3 

THE CURRENT PRACTICE IN SYARIAH COURTS IN MALAYSIA 

REGARDING LEGAL PROCEDURES FOR CIVIL CASES INVOLVING 

PERSONS WITH DISABILITIES (PWDs) 

 

3.1 Introduction  

 This chapter will address the second research objective. Before the study moves 

on to the stated objective, the researcher will first explain the general concept of Syariah 

law and legal procedure for Civil cases in Malaysia’s Syariah Court. This section will 

briefly explain the general principles and jurisdictions related to Syariah law in 

Malaysia, general concepts of legal procedure for Civil cases in Malaysian Syariah 

Court including the procedure of case registration, handling case and its management, 

as well as matters related to it. Then, the researcher will analyze the current practice in 

Syariah Courts in Malaysia regarding legal procedures for Civil cases involving PWDs. 

The data was gathered through field research, which included in-depth interviews 

conducted by the researcher and observations. The respondents or participants in this 

interview and observation phase are listed in Table 3.1 below. They are among the 

Syariah Judges, Syariah Officers, and Syarie Lawyers who are skilled and experienced 

in handling Civil cases involving PWDs. Then, each respondent was given an individual 

code to address their statement in providing an opinion. Inductive and deductive 

descriptive analysis was used to analyze the data obtained. All of this explanation will 

be presented in the study’s subsections 3.2, 3.3 and 3.4 discussion. 
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Table 3.1: Respondents Involved in the Interview and Observation Phases 

NO. CODE NAME POSITION 

1. SJ1 YAA Prof Adjung Dato' Setia Dr. Hj. 

Mohd Na'im Bin Hj. Mokhtar 

Chief 

Director/Chief 

Syarie Judge of 

JKSM 

2. SJ2 YAA Datuk Mohd Nadzri Abdul 

Rahman 

Chief Syarie Judge 

of Melaka State's 

Syariah Court 

3. SO1 Y.Bhg. Tuan Abu Suffian Bin Abu 

Yaziz 

Director of 

Registration, 

Secretariat, and 

Records Division of 

JKSM 

4. SO2 Y.Bhg. Puan Norazita Mohd Ali Chief Sulh of 

Melaka State's 

Syariah Court 

5. SL1 Y.Bhg. Puan Noor Afiqah Che Mustapa Syarie Lawyer and 

Sign Language 

Interpreter 

 

3.2 Syariah Law in Malaysia: General Principles and Jurisdiction 

 It is undeniable that Malaysia has a dual legal system comprised of civil law and 

Syariah Law of Malaysia. Both civil and Syariah laws have their own jurisdictions and 

it also has three separations of powers (legislative, executive and judicial), as prescribed 

by the Malaysian Constitution. Everyone in Malaysia must respect and acknowledge it 

jurisdiction power (Mohamed Ali, 2000). However, the Federal Constitution is the 

Supreme Law of the Federation, and any matter that is inconsistent with it is null and 

void. This has been stated in Section 4(1) of the Federal Constitution as follow:  
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4. Supreme Law of Federation 

(1) This Constitution is the supreme law of the Federation and any 

law passed after Merdeka Day which is inconsistent with this 

Constitution shall, to the extent of the inconsistency, be void. 

 As a result, all laws, civil and Syariah, must be consistent with Malaysia’s 

Federal Constitution. No law should be passed to give legislation authority that exceeds 

the authority stated in the Federal Constitution. Under the Federal Constitution, both 

Civil and Syariah Law have their own provisions for exercising their respective powers 

and jurisdictions. This is demonstrated by Sections 74(1) and 74(2) of the Federal 

Constitution, which interpret as follows: 

Section 74. Subject matter of federal and State laws  

(1) Without prejudice to any power to make laws conferred on it by 

any other Article, Parliament may make laws with respect to any of 

the matters enumerated in the Federal List or the Concurrent List (that 

is to say, the First or Third List set out in the Ninth Schedule).  

(2) Without prejudice to any power to make laws conferred on it by 

any other Article, the Legislature of a State may make laws with 

respect to any of the matters enumerated  in the State List (that is to 

say, the Second List set out in the Ninth Schedule) or the Concurrent 

List. 

 Following that, Islamic law or Syariah law in Malaysia is a law that only governs 

Muslim society and matters specified in a State List or Concurrent List. Each state in 

Malaysia has its own Islamic law Act or Enactment or Ordinance because it falls under 
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the jurisdiction of the states. The authority to implement the aforementioned law is also 

subject to its own state law, which governs the implementation of all matters under its 

jurisdiction and that fall under the State List. That matters is stated in List II of the Ninth 

Schedule of the Federal Constitution (Mohamed Ali, 2000), which read as follows: 

"Except with respect to the Federal Territories of Kuala Lumpur, 

Labuan and Putrajaya, Islamic law and personal and family law of 

persons professing the religion  of Islam, including the Islamic 

law relating to succession, testate and intestate, betrothal, marriage, 

divorce, dower, maintenance, adoption, legitimacy, guardianship, 

gifts, partitions and non-charitable trusts; Wakafs and the definition 

and regulation of charitable and religious trusts, the appointment of 

trustees and the incorporation of persons in respect of Islamic 

religious and charitable endowments, institutions, trusts, charities and 

charitable institutions operating wholly within the State; Malay 

customs; Zakat, Fitrah and Baitulmal or similar Islamic religious 

revenue; mosques or any Islamic public places of worship, creation 

and punishment of offences by persons professing the religion of 

Islam against precepts of that religion, …" 

 According to the provisions provided, it can be understood that Syariah law in 

Malaysia only has jurisdiction over the Muslim society and is limited to matters such 

as Islamic family law, matrimonial, and Malay customs. Therefore, the State Legislature 

has the authority to enact Islamic law, as specified in the Ninth Schedule, List II - List 

of States. This matter hence includes the authority to establish Syariah Courts with sole 
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jurisdiction over Muslims. The Syariah Court system is one of two separate court 

systems in Malaysia’s general legal system. 

 The power to establish Syariah courts in Malaysia can be seen in each 

representative state’s Act or Enactment or Ordinance. Part IV of the Administration of 

Islamic Law (Federal Territories) Act 1993 (Act 505), for example, has stated all 

matters related to Syariah courts, such as the power to establish Syariah Courts, to 

appoint Chief Syariah Judges, the duties and powers of Judges at all levels of Syariah 

courts, Syariah Court jurisdictions at all levels, and others. Moreover, Section 40 of Act 

505 states that the Yang di-Pertuan Agong (YDPA) has the authority, with the advice 

of the Minister, to establish Syariah courts. 

40. Constitution of Syariah Courts 

(1) The Yang di-Pertuan Agong, on the advice of the Minister, may 

by notification in the Gazette constitute Syariah Subordinate Courts 

for the Federal Territories at such places as he considers fit.  

(2) The Yang di-Pertuan Agong, on the advice of the Minister, may 

by notification in the Gazette, constitute a Syariah High Court for the 

Federal Territories.  

(3) The Yang di-Pertuan Agong, on the advice of the Minister, may 

by notification in the Gazette constitute a Syariah Appeal Court for 

the Federal Territories. 

 According to the statute mentioned above, the Syariah Court in Malaysia has 

three levels or tiers of courts (Syariah Subordinate Courts, Syariah High Court and 

Syariah Appeal Court). Each Court has its own jurisdiction in exercising its authority 
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to handle the cases that have occurred. For example, in its civil jurisdiction, Syariah 

Subordinate Court has the authority to hear and decide cases that Syariah High Court is 

authorised to hear and decide. The amount or value of the subject matter in dispute does 

not exceed MYR50,000 or cannot be estimated in terms of money. The Syariah 

Subordinate Court should also have jurisdiction over all federal territories and be led by 

a Syariah Subordinate Court judge. It is stated in Section 47(1)(2)(b) of Act 505 as 

follows: 

47. Jurisdiction of Syariah Subordinate Court. 

(1) A Syariah Subordinate Court shall have jurisdiction throughout 

the Federal Territories and shall be presided over by a Judge of the 

Syariah Subordinate Court. 

(2) The Syariah Subordinate Court shall –  

(b) in its civil jurisdiction, hear and determine all such actions and 

proceedings as the Syariah High Court is authorized to hear and 

determine in which the amount or value of the subject-matter in 

dispute does not exceed fifty thousand ringgit or is not capable of 

estimation in terms of money.   

 Although there is a provision clearly stated in the law regarding Syariah law’s 

jurisdiction over the state, there are many other Federal laws that limit state jurisdiction. 

Among them are Probate and Administration, Letter of Administration, and Small 

Estate matters (Distribution). Even the civil courts and land officers have authority over 

matters pertaining to estate administration. While the Syariah Court is only authorised 

to verify the portions of the deceased’s estate that should be distributed to the heirs 
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under Islamic law (matters related to Faraid) (Ibrahim & Joned, 1995). Therefore, even 

though the matter involves the inheritance or estate of a deceased Muslim, Syariah law 

does not have the authority to handle it. The issue is under the civil court’s jurisdiction, 

as underlined by the Probate and Administration Act 1959 and Small Estate 

(Distribution) Act 1955.  

 However, as stated in List II (Ninth Schedule – State List) of the Federal 

Constitution, Syariah courts have the authority to hear all the matters as mentioned 

under List II. Thus, civil courts shall have no authority to interfere with the jurisdiction 

of Syariah courts. This can be seen through amendment of provisions made in Section 

121 of Federal Constitution in 1988 by inserting clause (1A). This is when the Syariah 

Court and the Civil Court have a conflict of jurisdiction or an intervention. Section 

121(1A) outlines an exclusive provision for Syariah courts to handle all cases or matters 

within their jurisdiction. 

121. Judicial power of the Federation  

(1) There shall be two High Courts of co-ordinate jurisdiction and 

status, namely—  

(a) one in the States of Malaya, which shall be known as the High 

Court in Malaya and shall have its principal registry at such place in 

the States of Malaya as the Yang di-Pertuan Agong may determine; 

and  

(b) one in the States of Sabah and Sarawak, which shall be known as 

the High Court in Sabah and Sarawak and shall have its principal 
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registry at such place in the States of Sabah and Sarawak as the Yang 

di-Pertuan Agong may determine; 

 (c) (Repealed). 

and such inferior courts as may be provided by federal law and the 

High Courts and inferior courts shall have such jurisdiction and 

powers as may be conferred by or under federal law.  

(1A) The courts referred to in Clause (1) shall have no jurisdiction in 

respect of any matter within the jurisdiction of the Syariah courts. 

 Finally, Mohd Sabree (2018) stated that the Syariah criminal law jurisdictions 

in Malaysia are subject to offences against the orders of the Islamic religion and are 

only carried out on Muslim societies. The type or form of offence under the jurisdiction 

of the Syariah Court is as specified in Federal Constitution List II (State List). In terms 

of punishment, the Syariah Court has jurisdiction only to the extent determined by 

Federal Law, as established in the Syariah Courts (Criminal Jurisdiction) Act 1965 (Act 

355). The Syariah Court can impose a prison sentence of not more than three years, a 

fine of not more than RM 5,000.00, whipping with a maximum of six canes, or a 

combination of all of these punishments. This is mentioned in Section 2 of Act 355 as 

follows:  

2. Criminal Jurisdiction of Syariah Courts. 

A Syariah Court which is perfectly established under any law in a 

State and is given jurisdiction over persons who profess the religion 

of Islam and in respect of any of the matters mentioned one by one in 

List II of the List of States in the Ninth Schedule to the Federal 
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Constitution is hereby given jurisdiction over offenses against the 

tenets of the Islamic religion by persons who profess that religion 

which may be prescribed under any written law: 

Provided that such jurisdiction shall not be exercised in respect of any 

offense punishable by imprisonment for a term exceeding three years 

or a fine exceeding five thousand ringgit or whipping exceeding six 

times or any combination of such punishments.  

 

3.3 Legal Procedure for Civil Cases in Malaysian Syariah Court 

 In Malaysia, there are two sets of laws that apply in personal matters such as 

intestacy, marriage, divorce, custody of children, and asset division upon the breakdown 

of a marriage: non-Muslim laws and Muslim laws. They have completely separate and 

distinct jurisdictions. The law that governs non-Muslims is applied in Civil Courts, 

whereas the law that governs Muslims (Islamic Syariah Law) is applied in Syariah 

Courts (Yet & Dhaliwal, 2020). It has been mentioned from the earliest discussion on 

the subtopic 3.2 above. In this section, the researcher would bring the reader’s attention 

to know the understanding of Civil procedure in Malaysian Syariah Court. Before 

understanding what the current practice of Malaysian Syariah Courts regarding Civil 

cases involving PWDs is, it is critical to first fully comprehend the general concepts of 

Syariah Court Civil Procedure in Malaysian Syariah Courts. Therefore, the researcher 

will begin the discussion by providing relevant details and information about it. 
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3.3.1 A General Overview of Syariah Court Procedure in Malaysian Syariah 

 Courts 

 In Malaysia, there are two basic types of matters heard in Syariah Courts: Civil 

(Mal) cases and Criminal cases (JKSM, 2011). Each category has its own Substantive 

Law, whereas procedural law is the law that is very important in providing methods to 

the course and application of Substantive Law, whether Civil law or Criminal law. For 

example, the importance of procedural law in Syariah Court Criminal Procedure directs 

the course of law enforcement, controls fair prosecution, and mandates that the trial 

process in a criminal case be fair. The Syariah Criminal Procedure Act or state 

legislation is the primary source of these rules and methods (Ismail, 2016). For States 

in the Federal Territories, for instance, the Syariah Criminal Offenses (Federal 

Territories) Act 1997 (Act 559) and its related Act is the Substantive Law for the 

Syariah Criminal law in Malaysian Syariah Court. 

 On the other hand, the term 'Mal' actually refers to property but in a legal 

context, it refers to non-criminal cases. According to Jabatan Kehakiman Syariah 

Negeri Sabah, the Mal or Civil jurisdiction of the Syariah Court also applies to all 

Muslims who are residents of the states. In fact, the Syariah Court has nearly complete 

jurisdiction and encompasses many aspects of the Islamic family in Malaysia (Sabah, 

2022). The role of procedural law in Syariah Court Civil Procedure is similar to that of 

Syariah Criminal law procedure in Syariah courts. It also plays a role and is important 

in Civil law in the Syariah Court. Syariah Court Civil Procedure is very important in 

assisting legal practitioners in handling Civil cases by following its procedural as stated 

in each state’s procedure Acts or Enactments. For example, the Syariah Court Civil 

Procedure (Federal Territories) Act 1998 (Act 585) governs Civil procedure or cases in 

the Federal Territories. This Act 585, which provides methods for the course and 
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application of Substantive Law, such as the Islamic Family Law (Federal Territory) Act 

1984 (Act 303) and its related law. Zakiyy & Hashim (2018) stated that civil procedure 

in general consists of court rules designed to allow the court to process a civil case 

efficiently and expeditiously from the time it is filed to the time it is resolved.  

 Furthermore, Civil cases in Malaysian Syariah Court are conducting cases 

related to marriage such as breaking up an engagement, applying for permission to 

marry, and applying for polygamy, cases related to questions during marriage such as 

an application to confirm a marriage, an application to annul an invalid marriage, an 

application for self-support, child support, and so on, and cases related to the question 

of dissolution of marriage such as divorce khulu، application, li،an, fasakh, talaq, and 

so on. Aside from that, the Syariah Court handles Civil cases pertaining to any 

application in an ongoing case (interlocutory order).  

 For instance, a temporary alimony application for both self and child, a gift, a 

restraining order against property, and harassment. It is not uncommon for a single trial 

case to take a long time because there are too many issues to resolve. Many issues arise 

throughout the period that must be resolved by the court. If not resolved, it will result 

in injustice to all parties involved. As a result, the law allows the parties involved to 

make a temporary application while the trial is ongoing while waiting for a clear 

decision from the court. 

 Following that, Civil cases in Syariah courts also involving issues arising from 

divorce. These issues can be addressed in the court with jurisdiction after the divorce is 

finalized or takes place. For example, after-divorce consolation (mut،ah), matrimonial 

property, iddah maintenance, child support, maintenance arrears, and the haḍanah issue 

(child care). It also includes applications for wills, endowments, and inheritance, as well 
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as applications for court order enforcement. This occurs when the responsible party 

disregards the issued decision. As a result, the other parties can request that the court 

enforce the issued orders. 

 

3.3.2 Civil Case Classification and Flow Chart 

 According to official portal of Department of Syariah Judiciary Malaysia 

(JKSM), there are two types of Civil cases that can be registered in the Syariah Court 

(Malaysia, 2011):   

1) Claim Case (Kes Tuntutan);  

2) Application Case (Kes Permohonan). 

A Claim Case is any action or proceeding in a Civil or Mal case that begins with a 

summons and a statement of claim. Every action or proceeding in a Mal case that begins 

with a Notice of application and an affidavit of support is referred to as an Application 

Case. Besides that, the Sabah State Department of Syariah Judiciary added that an 

Inheritance Division Case (Faraid) (Kes Pembahagian Harta Pusaka) is an action that 

begins with a notice of application and an affidavit of support (Sabah, 2022). This is 

because Faraid cases were classified as application cases. On the other hand, it can be 

seen through the following method of initiating civil proceedings under Section 7 of 

Act 585: 
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7. Mode of beginning civil proceedings. 

(1) Subject to subsection (2) or any other written law, every civil 

proceedings in a Court shall be begun by summons. 

(2) All proceedings in respect of any of the matters specified in the 

Second Schedule shall be begun by application. 

 All Civil cases in Syariah Court are classified differently, depending on whether 

they are summons cases or application cases. Cases that fall under summons include, 

for example, an application for divorce by talaq, khulu،, li،an, fasakh, haḍanah, or 

custody of children. It should start with summons and a statement of claim. In the 

meantime, cases such as marriage confirmation, wali Raja, notice to show cause, and 

injunction are fall under application. It should start with a notice of application and an 

affidavit of support. 

 According to the official portal of the Syariah Court State of Malacca, once a 

case is registered, certain types of cases will be distributed to the Majlis Sulh (Sulh 

services and mediation cases) at the stage of case registration, while others will be 

referred to the Judge (Melaka, 2016). The order or command to refer the case to Majlis 

Sulh is based on Practice Direction No.3 Year 2002. The registered case can be brought 

to Sulh session for a peaceful settlement out of the Court before being tried in Court if 

the parties cannot agree with the settlement. Meanwhile, as stated in Practice Direction 

No. 1 Year 2010, examples of cases that can be brought to the Majlis Sulh include post-

divorce consolation (mut،ah), iddah maintenance, child support, and haḍanah (child 

care).  
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Figure 3.1: Practice Direction No. 3 Year 2002 namely the Use of Sulh 
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Figure 3.2: Examples of Civil or Mal Cases That Can Be Brought to Sulh Session 

under Practice Direction No. 1 for the Year 2010. 

 

 



107 
 

 Aside from that, each case has a case registration code to determine the state 

where the case was registered, the court’s hierarchy such as state, district, and level, and 

a code for each type of case. Selangor State Department of Syariah Judiciary (JAKESS) 

stated that for Civil cases, the code begins at 001-099 (Selangor, 2019). Prior to this, 

the data can be accessed via Practice Direction No. 1 Year 2000. However, the most 

recent data can be found in Practice Direction No. 12 Year 2019, which has yet to be 

implemented because the e-Syariah system will be upgraded to e-Syariah Version 3 

(ESV3). A Research Participant (RP) SO1 (2022) stated that the most recent guideline 

was an improvement of the previous Practice Direction, into which all cases that did not 

yet have a case code were inserted and other improvements. In addition, cases from 

Perak’s Syariah Main Court were also included and given a case code. The new system, 

which will be used with "go lives ESV3" system, is expected to be released in 2023. 

The figures below show some details from Practice Instruction No. 12 for 2019: 
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Figure 3.3: Practice Direction No. 12 Year 2019 
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Figure 3.4: Explanation of the Implementation of Practice Direction No. 12 for the 

year 2019 
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Figure 3.5: Practice Direction No. 12 Year 2019 - Guide to the Use of Case Codes for 

Mal Cases in Syariah Courts 

 

Figure 3.6: Chart Comparing the Existing Numbering System to the New Code as 

Stated under Practice Direction No. 12 Year 2019 
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Figure 3.7: Several Civil Case Classification Examples from Appendix 1 of the 

Practice Direction No. 12 Year 2019 
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 The case will then be registered by the court officer after all of the cases have 

been identified, including their type of classification, case code, court to which the case 

will be referred, and so on. If the case is classified as a Sulh case, it will be referred to 

the Sulh session within 21 days, otherwise it will be brought to the Court for the first 

mention as approval. If the Sulh session or case mention is successful, the judge will 

issue a judgement and order to the parties, and the case will be concluded. If the case is 

not approved because the Sulh session was unsuccessful or the defendant does not agree 

with the statement of claims, it will be brought to trial by preparing a pleading or cause 

paper for the trial. The flow chart below depicts the flow of the Civil Case in the 

Malaysian Syariah Court. 

 

Sources: E-Syariah Official Portal of JKSM 

Figure 3.8: Civil Cases Flow Chart  



113 
 

3.3.3 Civil Case Procedure in The Syariah Court 

 Whereas, according to JKSM (2011), the Syariah Court’s Civil case procedure 

is divided into three stages: civil case registration, civil case handling, and civil case 

management. These three levels of procedure have their own operating procedures 

based on state acts or enactments, Practice Direction as well as their own divisions or 

units under Malaysia’s Shariah judicial institutions. The researcher would like to 

emphasize that the discussion on this subtopic is a detailed discussion of the flow chart 

process of the Mal case, which has already been discussed on the previous subtopic. 

However, this subtopic will specifically explain the processes of registration, case 

handling, and case management in the Syariah Court for Mal cases. In general, the 

information related to the three stages as mentioned above can be summarized as 

follows:  

 

3.3.3.1 Civil Case Registration  

 The registration procedures for Civil cases in Malaysian Syariah Court begins 

with the receipt of documents (claim or application form) by clients at the Court’s 

counter. The documents will be reviewed by a Court officer to determine whether all of 

the data entered is complete and correct. The client must prepare three copies of the 

document, one for the Court, one for the Plaintiff or Applicant, and one for the 

Defendant or Respondent. If the document was incomplete, the officer will return it to 

the client for corrections as directed. The client is advised to return to the Court once 

all of the documents have been completed. If the data entered is complete and correct, 

the case will then be registered by generating the fees through the system, and the client 

will receive the amount of fees that must be paid to register the case. The case 
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information will be recorded and saved in a computer system, and the system will 

generate the Summons or Notice of Application. The receipt will also be provided to 

the client as part of the case registration fee payment. 

 Following that, the Summons or Notice of Application will be signed and sealed 

by the Registrar of the Court or his Assistant for verification. The client (Plaintiff or 

Applicant) or attorney will be given a copy of the Summons or Notice of Application. 

It will also be submitted to the defendants or respondents if they attended the 

registration process together, and an affidavit of service will be prepared as an exhibit 

of receiving of the document. Depending on the type of Civil case registered, the client 

will be given a date to appear in Court for the case mention or Sulh session.  

 When the submission of a copy of the summons document or notice of 

application has been done to the client, the officer will complete the case files and enter 

the information into the E-Syariah system. The file would include an information such 

as case types, case codes, name of the Plaintiff or Applicant, one copy of the summons 

document or notice of application, and other information. The officer will also prepare 

the affidavit of service or without delivery and submit it to the assistant registrar. After 

all stages have been completed, the file will be submitted to the judge for review before 

the case will be heard in court. 
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Sources: E-Syariah Official Portal - Department of Syariah Judiciary Malaysia 

(JKSM) 

Figure 3.9: Registration Procedures Mal Cases Flow Chart  
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3.3.3.2 Civil Case Handling 

 Civil cases in Syariah Court are handled differently at each level of the Courts. 

It can be referred to by virtue of its authority or jurisdiction to hear the case. Sections 

46(2)(b), 47(2)(b) and 52(1) of the Administration of Islamic Law (Federal Territories) 

Act 1993 (Act 505), for example, stated that: 

Section 46. Jurisdiction of Syariah High Court. 

(2) A Syariah High Court shall - 

(b) in its civil jurisdiction, hear and determine all actions and 

proceedings in which all the parties are Muslims and which relate to- 

 (i) betrothal, marriage, ruju،, divorce, nullity of marriage 

 (fasakh), nusyuz, or judicial  separation (faraq) or  other 

 matters relating to the relationship between husband and 

 wife; 

 (ii) any disposition of, or claim to, property arising out of any 

 of the matters set out in subparagraph (i); 

 (iii) the maintenance of dependants, legitimacy, or 

 guardianship or custody (hadhanah) of infants; 

 (iv) the division of, or claims to, harta sepencarian; 

 (v) wills or death-bed gifts (marad-al-maut) of a deceased 

 Muslim; 

 (vi) gifts inter vivos, or settlements made without adequate 

 consideration in money or money’s worth, by a Muslim; 
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 (vii) wakaf or nazr; 

 (viii) division and inheritance of testate or intestate property; 

 (ix) the determination of the persons entitled to share in the 

 estate of a deceased Muslim or of the shares to which such 

 persons are respectively entitled; or 

 (x) other matters in respect of which jurisdiction is conferred 

 by any written law. 

Section 47. Jurisdiction of Syariah Subordinate Court. 

2) The Syariah Subordinate Court shall - 

(b) in its civil jurisdiction, hear and determine all such actions and 

proceedings as the Syariah High Court is authorized to hear and 

determine in which the amount or value of the subject-matter in 

dispute does not exceed fifty thousand ringgit or is not capable of 

estimation in terms of money. 

Section 52. Jurisdiction of Syariah Appeal Court.  

(1) The Syariah Appeal Court shall have jurisdiction to hear and 

determine any appeal against any decision made by the Syariah High 

Court in the exercise of its original jurisdiction. 

 Every Syariah Courts in Malaysia have their own level and jurisdiction that can 

be refer from each Act, Enactments and Ordinance of the states. The party who files the 

Summons and Statement of Claim is referred to as the Plaintiff in summons cases, while 

the person accused is referred to as the Defendant. In the case of an Application, the 
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party who files the Notice of Application and Affidavit is known as the Applicant, while 

the person who is being sued/requested is known as the Respondent. Section 17 of Act 

585 also stated that: 

Section 17. Interpretation.  

In this Part, “plaintiff” includes an applicant and “defendant” includes 

a respondent. 

 According to Jabatan Kehakiman Syariah Negeri Pulau Pinang, in Syariah 

High Court and Syariah Subordinate Court States, the method of dealing with Mal or 

Civil cases is usually a trial or hearing process that begins with a mention (the beginning 

of the case trial), a trial process (current trial), and ends with a judgement (post-trial) 

(Pinang, t.t). If the parties are dissatisfied with the Court’s decision, they have the option 

of filing an appeal with the Syariah High Court or Syariah Court of Appeal in each state, 

as specified in the Act, Enactment and Ordinance. For example, Section 

48(1)(b)(c)(2)(b) of Act 505 allows parties in Civil cases to appeal to the Syariah High 

Court if they are dissatisfied with the judge’s decision and meet the Act’s conditions.  

Section 48. Appeal to Syariah High Court. 

(1) An appeal shall lie to the Syariah High Court from any decision 

of a Syariah Subordinate Court –  

(b) in its civil jurisdiction –  

 (i) by any person aggrieved by the decision, if the amount 

 claimed is not less than one thousand ringgit;  
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 (ii) in all cases involving any decision as to personal status, by 

 any person aggrieved by the decision;  

 (iii) in all cases relating to maintenance of dependants, by any 

 person  aggrieved by the decision; and 

(c) in any other case, if the Syariah High Court gives leave to appeal.  

(2) On any appeal, the Syariah High Court may –  

(b) in a civil matter, confirm, reverse or vary the decision of the trial 

Court, exercise any such powers as the trial Court could have 

exercised, make such order as the trial Court ought to have made, or 

order a retrial.  

 Practice Direction No. 10 Year 2016 - Workflow for Mal Appeal of Syariah 

Court can be used to follow it process or procedure. The Practice Directions also include 

the procedure or work process for making case appeals from the Syariah Subordinate 

Court to the Syariah High Court and from the Syariah High Court to the Syariah Court 

of Appeal. All of these can be found or referred to in the Practice Direction’s 

Appendices A through D.  
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Figure 3.10: Practice Direction No. 10 Year 2016 - Workflow for Mal Appeal of 

Syariah Court 

 

 Aside from that, Civil cases in Syariah Courts follow a different procedure 

depending on the type of case filed, whether Claim case (summons and statement of 

claim) or Application case (notice of application and affidavit). This is demonstrated by 

Practice Direction No. 7 Year 2016 - Civil Case Management Procedure in Syariah 

Court: Application Case Management and Practice Direction No. 8 Year 2016 - Civil 

Case Management Procedure in Syariah Court: Summons Case Management. The work 
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process of registration of application cases, delivery of application notices, mention of 

applications, and registration and mention of ex parte applications is explained in the 

appendix of Practice Direction No. 7 of 2016. Meanwhile, the appendix to Practice 

Direction No. 8 Year 2016 describes the work process of summon case registration, 

summons service, first mention and second mention.  

 

Figure 3.11: Practice Direction No. 7 Year 2016 - Civil Case 

Management Procedure in Syariah Court: Application Case Management 
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Figure 3.12: Practice Direction No. 8 Year 2016 - Civil Case Management Procedure 

in Syariah Court: Summons Case Management 

 

 Finally, the JKSM also issued proper guidelines in handling Civil cases in 

Syariah Courts, whether summons or application case, as a reference to the Court’s 

Officer, Practitioner, and society’s information. The procedure for handling or dealing 

with Civil cases can also be divided into several steps depending on the circumstances 

or situations (JKSM, 2011), and all workflows are depicted in the figures below: 
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Figure 3.13:   The Procedure for Handling Civil Cases if the Summons/Notice of 

Application failed to be executed 

 

 

 

 

 

 

 

 



 
 

 

 

 

Figure 3.14: The Procedure for Handling Civil Cases if the 

Summons/Notice of Application is perfect, the absence of 

Defendant/Respondent, the present of Plaitiff/Applicant 

Figure 3.15: The Procedure for Handling Civil Cases if the 

Summons/Notice of Application perfect, Plaintiff/Defendant is not 

present 

1
24

 



 
 

 

Figure 3.16: The Procedure for Handling Civil Cases if the 

Summons/Notice of Application Perfect, parties to attend 

Figure 3.17: The Procedure for Handling Civil Cases if the 

Summons/Notice of Application Perfect, absents Plaintiffs, present 

Defendants 

1
2

5
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 It can be concluded that the procedure for handling Civil cases in Syariah Court 

can be handled through the results of service of Summons or Notice of Application, 

whether successful or unsuccessful, as well as whether the Plaintiff/Defendant and 

Applicant/Respondent are absent or present, as follows: 

1) If the Summons/Notice of Application was not properly executed (failed). 

2) If the Summons/Notice of Application is Perfect, but the Defendant or 

Respondent is not present and the Plaintiff or Applicant present. 

3) Summons/Notice of Application perfect, but neither Plaintiff nor Defendant is 

present. 

4) The Summons/Notice of Application is perfect, and both parties attend. 

5) Summons/Notice of Application perfect, but the Plaintiff is absent and the 

Defendant is present. 

 

3.3.3.3 Management of Civil Cases  

 Mainly, the management of Civil cases in Malaysian Syariah Courts is what has 

been mentioned or explained throughout the earlier discussion on the procedure of 

registration and handling Civil cases. Management of Civil cases in Syariah courts of 

Malaysia cover related matters started from the cases been registered, mentioned before 

the court, trial or hearing and until the judgments and court orders issued by the Judge. 

It describes the procedures of the Syariah Court’s Civil cases in general. According to 

Perak’s Department of Syariah Judiciary Official Website, when a client comes to the 

Syariah Subordinate Court or the Syariah High Court to register a case, the main process 

of Civil case management begins (Perak, 2021). The case will be scheduled 
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concurrently with the acceptance of the registration. The case will then be prepared in 

terms of a case file, summons, notice of application and so on.  

 The case is then mentioned on the appointed day. Following that, the full hearing 

will be held after all of the proceedings on the previously mentioned days have been 

completed. Following the conclusion of the case’s trial, the Court will manage the 

Court’s orders. The order will be sent to the relevant parties for implementation and 

enforcement. Finally, the Court will consider any appeal filed by parties who are 

dissatisfied with the decision reached. The appeal process will be overseen until the 

case is heard and decided. At this point, the client must follow all of the procedures 

established by the Syariah Appeal Court for the appeal process. It can also be seen 

throughout Practice Direction No. 10 Year 2016 (Workflow for Mal Appeal of Syariah 

Court) that has been mentioned by the researcher earlier. The flow chart in the Figure 

3.18 below can help the reader understand this process or procedure clearly. 
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Source: Perak’s Department of Syariah Judiciary Official Website 

Figure 3.18: The Main Process of Mal Case Management 

  In addition, the official JKSM portal E-Syariah, which can be found at 

http://www.esyariah.gov.my, has also highlighted the procedure for managing with 

Civil or Mal cases in general. After the Civil case been registered, the reference case 

will be prepared by the Court within 21 days. This is due to the fact that each Syariah 

Court in Malaysia has a specific policy or Client Charter to follow in order to comply 

with the management period of a case. JKSM has mandated that Syariah courts in 

Malaysia should mention or try a Civil and Criminal case within 21 days of its 

registration (Perak, 2021). The case will then proceed through the judgement process 
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without going through the trial process if there is no dispute and both parties agree. If 

there is a dispute between the two parties, the trial will take place before the Court 

renders its decision. Overall, the flow chart depicting the step-by-step management of 

Civil cases in Malaysian Syariah Courts is as follows (JKSM, 2011):  

 

Source: E-Syariah Official Portal - Department of Syariah Judiciary Malaysia (JKSM) 

Figure 3.19: Mal Case Management Procedures
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 It can be concluded that the legal procedures for Civil cases in Malaysian 

Syariah Court has provided a systematic procedure for registration, case handling, and 

management of Civil cases in Syariah courts that all practitioners, administrators, and 

societies can follow. However, the researcher observed and opined that Malaysia’s 

current Syariah Court Civil procedures are too general and do not provide a clear 

guideline for Civil cases involving PWDs. PWDs in Malaysia must follow and face the 

same procedures as the rest of society in terms of registration, court hearings, and so 

on, as outlined in legal procedures of Civil cases on each state.  

 Through that matter, issues and challenges must arise for the PWDs community 

because they have their own uniqueness and disabilities that differ from other typical 

people and require a proper procedure for them. There are also issues and problems for 

the Court and practitioners when dealing with Civil cases involving PWDs because 

there are no proper or specific guidelines that may be followed to conduct such cases. 

Court procedures should emphasize inclusive features that can be followed by all 

parties, including people with disabilities.  

 A Syarie Lawyer, RP SL1 (2022), stated that the PWDs community is offended 

when they read information about Civil case procedure in the Court. This is due to the 

fact that the official website of the Syariah Court in Malaysia is less comprehensive. 

For example, the information on the website does not advertise the Syariah Court’s 

services, such as sign interpreters for the hearing and speech impaired or braille 

document services for the visually impaired. Only the Melaka State Syariah Justice 

Department provides Syariah legislation information for the Syariah Court of Melaka 

through their video montage and active in receiving cases from the disabled community 

especially people with hearing disabilities. As a result, the disabled community, 
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particularly the visually and hearing impaired, is hesitant to attend Court because they 

fear their needs will not be fulfilled. 

 

Source: Melaka State Syariah Justice Department Official Portal 

Figure 3.20: A sign language-based information column on Syariah legislation in 

Melaka 

 The researcher believes that developing or preparing a clear guideline for 

conducting Civil cases in Malaysian Syariah courts can benefit and improve our current 

practices and Malaysia’s Syariah legal system. It can provide clear information to the 

Malaysian PWDs community as well as a reference for Malaysian Syariah Court 

administrators, Syariah Officers, Judges, and practitioners on how to register, handle, 

and manage a Civil case involving PWDs at Syariah courts. This does not imply 

dividing society into typical and disabled people, but rather providing justice and proper 

rights to all societies based on their needs. 
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3.4 Current Practice of Legal Procedures for Civil Cases Involving PWDs in 

 Malaysian Syariah Courts 

 The previous section’s investigation and conclusions revealed that Malaysia’s 

current legal procedures for Civil cases are quite general, as they apply to all clients 

regardless of whether they are normal or people with disabilities. As a result, the PWD 

community in Malaysia must follow the same registration, trial, and other procedures 

as the general public. The principle of basic justice, according to Romli, Md Dahlan & 

Ahmad (2012), is a minimum requirement in making fair and equitable decisions 

imposed by law on people or bodies on duty, especially those acting judicially, such as 

tribunals and any Departmental Disciplinary Board. This includes the Syariah Court as 

one of the judicial institutions in Malaysia. Therefore, the researcher was able to 

conduct an interview with some respondents, which included Syarie Judges and Syarie 

Lawyers, as well as an observation to analyze the current practice of Syariah courts in 

dealing with Civil cases involving PWDs while maintaining the principle of basic 

justice at the end.  

 According to RP SJ1 (2022), for the time being, there are no Practice Directions 

or specific guidelines related to the handling procedures of Civil or Mal cases involving 

the disabled in the Malaysian Syariah Court. PWDs must go through the same 

registration, trial, and even the Court takes it own initiative to deal with such matters 

and try to manage them effectively. SJ1, on the other hand, believes that there are 

Syariah Court administrations that issue administrative rules or directives in writing or 

verbally, such as giving priority to the disabled during the case registration process and 

trial queues in the Court,  follow the Court administration’s discretion in giving priority 

to the disabled in obtaining services and treatment in the Syariah Court and providing 

facilities for the disabled. The Judge will also judge the trial based on the justice that 
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PWDs must receive. This is based on the Syarie Judges’ Code of Ethics as stated under 

Practice Direction No.1 Year 2001 or Adabul Qadi, which should be followed and 

practiced by all Syarie judges in Malaysia during conducting any trial or cases.  
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Source: Official Website Department of Syariah Judiciary Malaysia (JKSM) 

Figure 3.21: Practice Direction No.1 Year 2001 namely Syarie Judges’ Code of 

Ethics 
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 The above-mentioned Practice Direction consists of Syarie Judges’ Code of 

Ethics when Syarie Judges are both outside and inside the Court. Among the contents 

of the Syarie judge’s code of ethics during in the Court is to ensure that the proceedings 

in the Court are carried out in an orderly manner in accordance with the rules of the 

Court and to control the situation so that the trial can proceed smoothly, glorifying the 

witnesses, and treating the parties and lawyers equally. It is the judge’s responsibility, 

as seen, to always honour the parties, regardless of whether the parties are disabled and 

the Court must provide for their needs. Thus, the Court’s administration will be ready 

to assist disabled clients in the hearing, such as obtaining a Sign Language Interpreter 

for the hearing impaired and ensuring that the disabled have equal access to all services 

as other people. 

 Furthermore, when it comes to the procedure for presenting evidence in court, 

PWDs parties are not exempted by law from the process. Section 84 of Act 561, for 

example, allows witnesses among mute people (people with speech disabilities) to give 

evidence in an understandable manner, such as in writing or through sign language. This 

means that people with disabilities are not exempt from giving evidence, and the Court 

accepts their witness statements. As a result, it is the responsibility of Court officers to 

assist disabled clients in giving clear and perfect testimony or evidence, either directly 

or through an intermediary, and to provide support equipment appropriate to their 

disability.  

 SJ1 (2022) also added that, there are Mal cases that are heard and decided by 

the Court, such as divorce, involving the deaf, dumb, and blind disabled, which can be 

resolved in an orderly manner according to the law. In terms of information access, the 

Melaka State Syariah Court has provided a more PWD-friendly portal, such as a video 
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with a sign interpreter, and has even provided officers and sign interpreters who are 

skilled in handling PWD cases.  

 Next, the researcher was also able to obtain information directly from the 

Melaka State Syariah Court by interviewing the Chief Syarie Judge, as their Court has 

direct experience handling Civil cases involving PWDs. RP SJ2 (2022) said that 

although there are no practice instructions, circulars and so on related to the procedure 

for handling Civil cases involving the disabled in the Syariah Court, discussions in that 

direction are always held from time to time for example involving the deaf, mute and 

visually impaired. The Court intends to improve the matter in the future.  

 For now, when dealing with Civil cases involving PWDs, the Court follows or 

refers to the provisions of the existing law as stated in Chapter 2 - Persons Under 

Disability in Syariah Court Civil Procedure Enactment (State of Melaka) 2002 

(Enactment 13) (Sections 24 - 30). SJ2 opined that all of the provisions in Chapter 2 of 

Enactment 13 are literally about parties who are mentioned in Section 3 - Interpretation 

of the same Enactment, which are an infant, a person of unsound mind, and a person 

prohibited from administering his property. The parties from the category of "persons 

under disability" can be represented by guardian ad litem to handle their case before the 

Court. 

 In fact, SJ2 added that it is not only the three categories that belong below 

"persons under disability" in Malaysian Shariah legal system, but it more than that. This 

is because according to him, the interpretation of Section 3 of Enactment 13 on the 

definition of "persons under disability" is similar, as in the interpretation that refers to 

the definition of PWDs under Section 2 – Interpretation of Act 685. That is, the PWDs 
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mentioned in Section 2 of Act 685 are also considered "persons under disability" under 

the Shariah legal system. 

 SJ2 clarify that in the context of the Syariah Court, a "persons under disability" 

is an individual, male or female, who has a mental or physical deficiency (not limited 

to people with limb and sensory disabilities) or a child who is unable to determine what 

is good or bad, preventing him from acting alone on his behalf whether prosecuting or 

being sued. As a result, he viewed that, the definition of "persons under disability" in 

Syariah Court practise is even broader, and includes children who have not reached 

puberty (mukallaf) or baligh. For that reason, the three categories that mentioned under 

interpretation of "persons under disability" (Section 3 of Enactment 13) are included in 

the category of PWDs according to the interpretation of PWDs under Section 2 of Act 

685. 

 Aside from that, the Melaka State Syariah Court refers to Section 84 of the 

Syariah Court Evidence (State of Melaka) Enactment 2002 (Enactment 8) when dealing 

with cases involving witnesses with a speech disability (dumb). A witness who is unable 

to speak may give his bayyinah in any way he can make it understandable, such as 

through writing or signs as indicated in the provision below: 

84. Dumb witnesses.  

(1) A witness who is unable to speak may give his bayyinah in any 

manner in which he can make it intelligible such as by writing or by 

signs.   

(2) The bayyinah referred to in subsection (1) shall be given in open 

Court.  
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All of the related provisions in dealing with Civil cases involving PWDs according to 

the current practice of the Melaka State Syariah Court are listed in the table below: 

Table 3.2: Legal provisions that are referred to when dealing with civil cases 

involving PWDs in the Melaka State Syariah Court 

No. Provisions  Sections Descriptions  

1.  24 Person Under Disability 

2. 25 Consent on Behalf of Person Under 

Disability  

3. 26 General Provisions as To Disability 

4. 27 Irregular Proceedings  

5. 28 Removal of Guardian Ad Litem  

6. 29 Minor Plaintiff Attaining Majority  

7.  

30 

 

Minor Defendant Attaining Majority 

8.   

 

 

84 

 

 

 

Dumb Witnesses 

 

 

 Moreover, SJ2 also added that in terms of office space or Melaka State Syariah 

Court Complex facilities, it also provides a very inclusive environment by offering sign 

language services, disabled parking spaces, disabled toilets, wheelchairs, and disabled 

ramps around the Syariah Court. Although there are constraints such as the lack of sign 

language interpreters that are skilled enough to handle the case and the constraints of 

disabled parties who do not understand sign language and the law, the Court will make 
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every effort to meet the needs of the disabled who come to the Court and provide the 

best treatment for them. All of these services are provided by the Syariah Court State 

of Melaka to clients who are PWDs. This is due to Syariah law emphasizes fairness and 

equality in its legal system, the Court is also obligated to pay attention to matters 

affecting the disabled, even if they are minority cases in the Syariah Court. 

 Furthermore, according to the researcher’s observations on the Sulh case 

simulation regarding the plaintiff’s claim for child support where both parties are people 

with hearing disabilities, the parties must follow the same Sulh procedure as other 

typical parties did because there is no longer a specific method related to the Sulh 

process for the Hearing Impaired. The Sulh session also was only distinguished by the 

presence of a third-party sign language interpreter if the Sulh officer was unable to use 

the sign language form. On a normal Sulh procedure, the process only took between the 

Sulh Officer and the conflicting parties, plaintiff and defendant, unless the Sulh Officer 

is proficient enough in sign language to lead the session. 

 Due to a lack of Sulh officers who are skillful in sign language, the Sulh process 

involving hearing impaired parties has necessitated the services of sign language 

interpreters among skilled persons, and indirectly requires the involvement of third 

parties in the Sulh procedure. In some cases, however, the Court will directly invite sign 

language interpreters from outside the Court who are familiar with the Court procedure, 

such as lawyers who are skilled sign language interpreters. RP SO2 (2022) said that if 

only one party is deaf, consent must be obtained before bringing in a sign interpreter. 

This is critical to ensuring that the case proceeds smoothly and that the Sulh session is 

completed in accordance with the agreed-upon objectives. More than other ordinary or 

typical parties, the Sulh Officers also must gain the parties’ trust and lead them through 
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the Sulh Session step by step. The figures below depict how the Sulh session was run, 

with the Sulh Officer or sign language interpreter first giving a brief explanation of Sulh 

and its rules to the parties. 

 

Figure 3.22: The Sign Language Interpreter Opens the Sulh Session with the Hearing-

Impaired Parties 

 

Figure 3.23: The Sign Language Interpreter Explains the Sulh Session Process to the 

Parties 
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Figure 3.24: The Sign Language Interpreter Explains the Sulh Session Rules to the 

Parties 

 What is really interesting is that this Sulh session with the hearing impaired 

should consider not only sign language skills or communication, but also the parties’ 

acceptance of the facts, the understanding provided by the sign interpreter, and how 

these parties think. This is because not many people with disabilities literate about the 

law and not all legal words or terms have a specific sign language. For example, the 

term 'SULH' itself, because there is no sign language form for the term 'SULH,' the sign 

language interpreter must spell each of those words one by one (S-U-L-H). The sign 

language interpreter must also explain Syariah law that applies to the parties regarding 

issues that arise, such as this child support case. It becomes difficult for sign interpreters 

to explain it to the parties in sign form. This is one of the challenges that the Sulh Officer 
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or sign language interpreter faces when conducting the Sulh session with people who 

have hearing disabilities and controlling the parties to remain calm throughout the Sulh 

session. If the joint session is not successful, a caucus session will be held, with space 

provided for the plaintiff and defendant to discuss in person (one-to-one) with a sign 

interpreter or Sulh Officer.  

 

Figure 3.25: The Sign Language Interpreter Tries to Help the Parties to Stay Calm 

and Relax 
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Figure 3.26: A Discussion Between the Parties 

 

 

Figure 3.27: The Sign Language Interpreter Tries to Help the Parties Understand and 

Define the Term "KAUKUS" In the Form of Sign Language 
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 In order to reach a consensus, the Court will also reexamine the situation and 

justice at the Sulh level. Conducting Sulh sessions requires the use of many different 

techniques, including body language. According to observational studies as well, Sulh 

officers or sign language interpreters are seen to offer suggestions to the parties in order 

to reach an agreement. The Sulh Officer is not permitted to make any suggestions to the 

parties under usual conditions (real Sulh procedure). SO2 (2021), however, asserts that 

this issue is crucial for people with disabilities. However, must first ask for a mandate 

from the parties, and the authority of the parties will ultimately determine the outcome. 

This is to avoid the situation in which the Sulh Officer forces the parties to sign 

agreements without their understanding or discussion. 

 Obtaining an agreement from the parties is undoubtedly difficult due to their 

lack of understanding of the legal language. Thus, it is the Sulh Officer’s responsibility 

to translate into an understandable sign language form. Despite the fact that some 

procedures do not always adhere to the actual Sulh procedure, the Sulh Officer must 

ensure that the Sulh session remains focused on the concept and purpose of the real 

Sulh, such as explaining the grounded rules of the Sulh procedure and ensuring that the 

parties follow the rules. 

 The researcher saw that the Sulh Officer worked extremely hard to explain to 

the parties what the criteria and concerns were for the Sulh session in order to reach a 

settlement during the Caucus session. For instance, only necessities or basic items, such 

as food, drink, clothing, and shelter, may be claimed in a child support claim. 

Additionally, factors including the defendant’s financial capacity also will be 

considered.  It is crucial to get an understanding on this issue with both parties so that 

justice can be served equally. Then, RP SL1 stated that the Sulh Officer also is in charge 
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of taking the initiative to develop trust and obtain consent from the parties by 

participating in Neuro Linguistic Programming (NLP) courses, learn sign languages and 

other programs. After the caucus session, the parties will reconvene, and the Sulh 

Officer will re-list the settlement agreement that was discussed during the caucus stage 

earlier. Finally, after an agreement has been reached, the Court will seal it and orders 

will be issued to the parties. 

 

Figure 3.28: Caucus Session with the Plaintiff 

 

Figure 3.29: Caucus Session with the Defendant 
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 In conclusion, based on the interviews and observations made by the researcher, 

it can be understood that there is no specific procedure, guidelines or even Practice 

Directions in legal procedure for Civil cases involving PWDs in Malaysian Syariah 

Court. The PWDs parties need to undergo the same Civil procedure like other normal 

parties without disability. Just the Court try to suit the current procedure by fulfilling 

the needs of PWDs such as providing the sign language interpreter for people with 

hearing disabilities, prioritizing the parties among the disabled during the registration 

process and providing facilities for the disabled for instances parking spaces and toilets 

for the disabled.  

 Like the Sulh case simulation observed by the researcher, the Court bring in the 

Sulh Officer or practitioners who are skilled enough to use a sign language throughout 

the session and well knowledge with the Court procedure to conduct the Sulh session. 

In some circumstances, the Sulh Officer need to be helped by the sign language 

interpreter so indirectly the procedure needs an involvement by the third-party person. 

This is very different like normal Sulh procedure where only take the involvement of 

Sulh Officer and the disputed parties. But, because it is a necessity for the Hearing-

Impaired parties, the Court needs to provide a sign interpreter for them. 

 The study also shows that the judges take an appropriate self action such as by 

fulfilling the basic principles of the Syarie judge’s code of ethics as mentioned under 

the Practice Directions No. 1 Year 2001 when handling hearings involving the disabled. 

It is a natural responsibility that should be practiced by judges in emphasizing ethics as 

a judge while outside and inside the Court as well as when the trial is underway. When 

the Court received cases from PWDs, it also took the necessary actions. They conducted 
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the cases using their own expertise and wisdom. Yet, due to the lack of a standard 

guideline, practice differs from court to court. 

 Even the current practice of Syariah Court State of Melaka had used the 

provision under Chapter 2 of Enactment 13 (Persons Under Disability) (Section 24 until 

Section 30) as a reference when dealing the Civil cases involving the PWDs. However, 

in order to adapt it to current Syariah law practice, the actual interpretation of the clause 

must be evaluated and clarified. So that all practitioners throughout the Malaysian 

Syariah Court can adhere to the same understanding and practices.  

 

3.5 Conclusion 

 This chapter has briefly explained to readers the current practice in Syariah 

Courts in Malaysia regarding legal procedures for Civil cases involving PWDs. Overall, 

it was a crystal clear that the action taken is based on discretion of the Court Officer, 

judges or practitioners to handle the case with their own methods and initiatives as long 

as it is not far from the true legal principles and justices. This is due to the absence of 

specific guidelines in the registration process, the handling of Civil cases and the 

management of Civil cases involving the PWDs in the Syariah Court, so the Court need 

to take its own initiative by providing services and appropriate needs for the parties 

among the disabled. As a result, the researcher discovered that there are a few issues 

and challenges that the Court or legal practitioners, as well as PWDs, encounter 

regarding the existing practice of the legal procedure of Civil cases involving the 

disabled in the Syariah Court. These issues and challenges will be addressed in the next 

chapter.




