CHAPTER 5 (;
COMBATTING BABY DUMPING IN OTHER JURISDQJQNS
51 INTRODUCTION
In this chapter, the laws related to baby dumping arg,analysed nd evaluated. In
particular, the existing laws related to baby dumpi relate cr| in other
countries namely, India, England and Wales, the d States, Au a’a a@mew
ry a

Zealand are examined in this chapter. It is necess Iuatgvth se laws to‘pderstand

Mal@énd the laws

Aq

and appreciate the differences between the ws i

implemented in other jurisdictions. \%

c?
__ﬂ?.,

-\
&
52 LAWSRELATING TOB DLﬂ\/IPI 0)
Malaysia has no specifi p| e same situation applies in
India®?® and most othe nges her’ the dumplng is not mentioned or

defined in the relev t stat

are commonly mMo p

dumping Iaw@ United S h(efé)he safe haven laws have been enacted are
said to % re a}v ce; F rt@eason, preference is given to the United States

in the ion on baby dumpa:)ﬁ;ws in this study for comparison with the local law

O:M/sm
QBased on the references made from the Indian Penal Code and Malaysian Penal Code, the term baby

dumping is not used to indicate the punishment of the crime.
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1a, tﬁédstmg provisions of the Penal Code

ffend\' baby dumping cases. In contrast, baby




This section covers three sub-topics relating to baby dumping laws implﬂ% in

different countries including India, the United States and the United @ Since
the Malaysian Penal Code was adopted from the Indian Penal Cod mparison of
the laws related to baby dumping is warranted. The laws in theddnited’States and the
United Kingdom are relevant to Malaysia because of the applicability of common law
in those jurisdictions. The Malaysian legal system is inantl blased n English
common law as a result of British colonisation. ever, in certai cdhg ces
where the laws are not suitable to be applicable & UK’s (Eng sh)q \Tg’gre not
‘ol ¥

discussed here.? Y. \ X
NV (3\
O

5.2.1 Indian Penal Code \
\ Y
In this section, the Indiageaa Ca a jarlé)isections 317 & 318) is

evaluated and compared with deﬁthe context of baby dumping.

It is to be noted that th teery d{rnpin ’ ls entioned in either of the Acts.
rovi}) I

Therefore, the closest p ns % b@bﬁgumping are analysed. Below is the
@

analysis of Sectit& 3@ Indi nal Code as mentioned in Ratanlal &

N
Dhirajlal’s Lac of @rimes textbo k;'ﬂ (,)b

L
R
\ N

o

ysian

26 English law is applicable only to the extent permitted by local circumstances and inhabitants, and

subject to qualifications necessitated by local circumstances. Wan Arfah Hamzah, 2009, A First Look At
e Malaysian Legal System, Oxford Fajar Sdn. Bhd. p. 132.

527 Ratanlal & Dirajlal, 2012, Law of Crimes, Bharat Law House, New Delhi, p. 1574.
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Section 317 of the Indian Penal Code states:

“Whoever being the father or mother of a child under the age of cq
twelve years, or having the care of such child, shall expose or

leave such child in any place with the intention of wholl
abandoning such child, shall be punished with imprisonment

either description for a term which may extend to seven years,&.'
with fine, or with both.

of
be

Nd.
As explained in Ratanlal’s®?® textbook, th$“expos re a ai)an ent

of child under twelve years by parents or person havinggeare ofjit” meafls thatvle person,
Y
be it the father or the mother of the child undeZhe a \twelve , or who is

responsible for taking care of the Ch”& orle steh chiltkin any place with
h chi

Explanation- This section is not intended to prevent the
the offender for murder or culpable homicide, as the
if the child dies in consequence of the exposure.’.

the intention of wholly abandoning such child, e punished.with imprisonment of
either description for a term which xtend to sev 4 ye@ with fine, or with both.
Moreover, the phrase “Whoe\N ngt or H‘@%{‘ .... or having the care of

such child” means thatcoth ther an(l mot r)la@ally bound by ties of duty, and
ente

g d ild is born out of wedlock or is an

this should be imple& qu W rt
illegitimate child&erso w@thei

is held respo@r the chil ;'
%’wh i nt’but

b4
protectN of his child will not b&minally answerable for the child’s abandonment

. N o .
b Nerson in whose charge he has left it in. The offence can be in the form of

@D

MG

diate care of the child is the person who

J‘Qé

0 has provided duly for the maintenance and

e}

'S
%

Q rtion of the child by a person who is bound by nature to support and protect it, or

528 | bid.
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who has taken on himself that duty, whether by adopting the child or by way of contract

with the parent or any other way. z
The term “twelve years” in the Code refers to the fixed period &g)’hich a

child is protected from abandonment by its father, mother or guardivmle “expose”
de'in

literally means to physically put outside so that such putting @w

:;VTU, this would mean
n nece s!ry fop its tender
age. For instance, putting it outside the house, wheregt would be xpo\gme\&k of
climate, wild beasts, and the like. The exposure @ byfth Code is Q%%Which
danger to life might immediately ensue. Y. \ V?’

As the term “leave” comes in im@lxt aiti ith the Word “expose,”
the word “leaving” refers to the act min w g QSE’ZQ which means

leaving at the risk of exposure a %ate offénc org»s ightly distinguishable
A% ® 4
w ing in rge sen abandonment but must be

N
construed in strict connﬁticw the word “ex o§
t

The narrower constru€tion.of th ds“dgpose or leave” is strengthened by the

O

insertion of thos@ w rlis “inJany p@,sao Thus, to make the “leaving” of a

N

child an oﬁ%\gder Sectio }i?,age/child must be left without protection.

Fu%e, the'word “leav '\%t{upled with the word “expose”, must be based
4
on the:rl iple of noscittr e{ sociig®! which is considered to some extent emphasising

9
\C-j

volves some

physical risk to the person who was put out. In reference to

putting it somewhere, where it could not receive the pr,

from exposing. It does not me

f the same kind. Oxford Dictionary of Law, 2009, Edited by Jonathan Law and Elizabeth A. Martin,
192.
bid.
1 Known by its associates. Oxford Dictionary of Law, 2009, Edited by Jonathan Law and Elizabeth A.
Martin, p. 370.
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more on the word “expose” and must be construed as meaning to leave under
circumstances more or less resembling those of an exposure. Y.

The gist of the offence is the exposure or act of leaving done w mentlon
to wholly abandon. The manner of exposing or leaving and the con ces likely to
ensue are not essential requirements but are taken into con3|d :lynL passing the
sentence. %* This section does not apply to a case of erWlect or temporary

abandonment. The legislature looks rather to the intenti f the a@an to the

consequences of the act done. ¢
q I §
Consequently, the expression “if the dies ‘.in con quer]gczg of the

}S).kl of ex Q})e”. Hence,
where a newborn child was exposed, ar% d afterib

exposure”® refers to a child who “dies from coRor ot

t, ex&e t remotely, on

r a_{gnvicted under this

account of its exposure, the mother will be uitteQ

section. If the death was caused béc@reaaoﬂ%yo

not be applicable. -SQ

N
This section is d to'> lh$ of the offender for murder or
;; ma

culpable homicide, as the ¢ be, dﬁb es in consequence of the exposure.

the@q’%osure this section will

However, the Obj \thl Jectlo - t vent the abandonment or desertion by
a parent of h| or ch Idnen ofyt de in such a manner that the children are

incapable care f themselv d may run the risk of dying or being injured.

‘%

\,
s applicable when a\*nld is exposed, and no death supervenes. If the act of

: II not be plléble ifthe children are left under the care of another. This
se

32 Refer to phrase “With the intention of abandoning such child” in Section 317 of the Indian Penal Code.
ection 317 of the Indian Penal Code.
* Ibid.
5% 1bid.
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baby dumping involves death, the conviction must be under Section 302 or Section 304.

w

The offence is complete notwithstanding that no actual danger of risk or da@
to the child’s life. There are three ingredients of the crime in this sw 9(i) the
person coming within its purview must be father or mother st have the
responsibility of care of the child; (ii) such child must be under tr{ge;?:velve years;

and (iii) the child must have been exposed or left in any, Iaw the intention of

wholly abandoning it. .\d
@ \Y-

The term “baby dumping” is also associdted wi \Oﬁhg s ! Qacts such as

neonaticide®’ and infanticide.>® It is ir@{to

dumping to gain a more comprehen%ﬂder an

directly associated with baby du%’rgg:) he”pv%s
o
term “baby dumping”. The tr entof the crime of bat&%umping is also discussed by
N
Wted  the

reference to the relevant.ter t.
S
o)

O
5.3.1 Neonatici \ I %
&
Neona% fer tq.?t)* ermgaé the life of an infant within 24 hours of its

birth. Neo Is a crime thatlis pgimarily committed by the mother. The prevalence
& v
N >

536 id.
&icide means the act of killing a baby within the first 24 hours of its life. Oxford Dictionary of
9, Oxford University Press. p. 367.
nfanticide means the killing of a child under 12 months old by its mother. If the mother can show that
e balance of her mind was disturbed because of the effects of the childbirth or lactation, she will be
nd guilty of infanticide, rather than murder, and punished as though she was guilty of *manslaughter
nfanticide Act 1938 s. 1). Most cases of infanticide are dealt with by probation or discharge. Oxford
Dictionary of Law, 2009, Oxford University Press. p. 282.
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of neonaticide is often difficult to determine because newborns are most often dumped

without having been discovered and mothers are most likely to dispose of thNiZt in

very isolated areas. )

There are a few strategies that can help prevent mothers%g' ommitting
neonaticide. Firstly, mothers who have a tendency to commit ne@paticide should seek

psychiatric counselling. In the United States, safe haven la 553'Wbeen implemented

in all 50 states in order to reduce the number of abando

\e)

abuse this privilege by still abandoning their babi ublic E.Ia S Within t%’; rst few

N

ven ; ies from being

fe Qen laws require the

ie anWMe cases.
Safe haven laws are applied differently in each staté 540 Despite theseylaws; thers

days of birth. R
Although the intention behind sa'@{ i

murdered, the laws are not free from contr rs eca

identities of the birth parents to paec%' riti
promoting parental irresponsibility: nfo%jther &Cno data available to support
the effectiveness of the W s> I

S
'3
S

avq;:%}]demned the laws for

N
539 Man |slatur£ e cted@slaﬂon to address infant abandonment and infanticide in
respons foa orted increase in the abandonment of infants. Beginning in Texas in 1999, “Baby Moses
1aws nt safe haven laws have b nacted as an incentive for mothers in crisis to safely relinquish
0 designated locations %ere the babies are protected and provided with medical care until
nt home is found. Safe haven laws generally allow the parent, or an agent of the parent, to
nonymous and to be shielded from prosecution for abandonment or neglect in exchange for
endering the baby to a safe haven. See Child Welfare Information Gateway, 2013, “Infant Safe Haven
” available at https://www.childwelfare.gov/topics/systemwide/laws-policies/statutes/safehaven/
ifferent laws are applied in different states.
! Golden, K. E. 2007. Child Welfare and Infant Abandonment Policy: A Case Study of the
Massachusetts Baby Safe Haven Law. (Master Thesis). Tufts University. p. 3.
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5.3.2 Cases related to maternal neonaticide

Mental health and legal professionals acknowledge that neonaticide decurs,as a
result of mental health problems. It is curious then that only 6 out of moreithan 85 cases
are referred for psychiatric treatment and counselling as being part eir sentence.
Resnick®* reports that mothers who commit neonaticide are usuably senténced to prison

or probation, while mothers who commit filicide are usual thed.

For example, a 14-year-old girl was convicte st=degr; e'mur r despite
claiming that she was not aware of her own pregnangy at the time M/@‘she
gave birth, she cut her baby’s umbilical cord wit%ors b};. herself/and '\v@ai'p)ed the

baby in a plastic bag which she then later dumw a M rash cag\rm She was

Gmty her nSshment is still

debated. Can 20 years of imprisonment reRabilitate he ec&r@a more productive

adult and would this kind of puni e;)reauy%v
9 Q
To cite another case, I& mid-a%(}t was found to have suffered from
N
post-traumatic  stress Wh??he 'xper nledQ«iEghtmares, depression, over-
independence on her paants and 'idﬁl({boughts. She pleaded guilty to
NN @)

manslaughter>** @ent Ilcedt yeargz,%prisonment. Lisa and her parents were

g
referred for t MC eyaluatio zi;ulj cm,&eélling. The court felt that the sentence was
needed n 0 pu ys for. wrongful act but to also deter others from
4

eventually sentenced to 20 years in pri se

ilarg/}nes from taking place?

"%

Lp N 7

committi ilar acts.
\A \Gj

esnick, P. 1970. Murder of the newborn: A psychiatric review on neonaticide, Am. J. of Psychiatry.
. 1414-1420.
eople v. Doss, 214 IL App. 3d 1051; 574 NE 2d 806 (1991).
4 Atkins, E., Grimes, J.P., Joseph, G.W., and Liebman, J. 1999. Denial of pregnancy and neonaticide
during adolescence: Forensic and clinical issues, Am. J. of Forensic Psychol., 17 (1), 5-33.
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5.3.3 Cases related to the paternal neonaticide \z
With rare exceptions, neonaticide is usually committed by hamozar who

delivers the baby on her own. The fathers are nowhere to be found aﬁ&me or even
the

afterwards, in most cases. However, there are cases in which th r of the newborn
commits the crime of neonaticide. In one of the cases thaw Borenstein and
Donnelly (1990)%* found, a man from a wealthy famil h ge i elllgence

and was an alcoholic and psychopath, had impregnated a fellow inmategat pquzatrlc
centre. He wrote a document in favour of infanti and felt after killing h{r wborn

son in the mother’s hospital room, that he had ave soc1a Ivutatlon and

fourQ ilty of second-

degree murder and was sentenced to 25 ye to I e mi m Q
In another case, the fat h% reae eh@ of his deformed and
cyanotic son, who was also di as hawi netlﬁéﬂormahtles associated with

trisomy 13 syndrome WVarl%ly fatal. @he baby was revived and the
with

doctor was occupied e mothér; rﬂwlcked up his son, bent down and

spared the woman a responsibility she ¢ ou.% and .‘“Ie

smashed the bab o tLe floor, k11 1m instantly. He pleaded temporary
insanity and s n onyicted i |} er 0 trials.
Th earll I cagses v:@é,?(the partners were involved in either assisting

¥

the b|$ the des ctlgn oﬂme newborn. In the case of People v. Campbell

(1% John Campbell and\Nancy Cook were indicted for neonaticide. However,

Qaye N.S., Borenstein, N.M., and Donelly, S.M. 1990. Families, murder, and insanity: a psychiatric
Vv

iew of paternal neonaticide, Journal of Forensic Science., 35 (1), p. 133-139.
546 159 IL 9; 42 NE 123 (1895)
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Campbell alone was tried and sentenced to 14 years. His conviction was based on the

o

sole testimony of Cook, who insisted that she had not seen the baby but had% re
a live premature child. Campbell took the child and disposed of it. No Mr mains
were discovered. The sentence was reversed by the appellate court unds that the
testimony of Cook required corroborative evidence. However% ges said that

neonaticide presented the greatest difficulties in identifyin tth delicti, body of

cular gir€umstances. The
decision also stated that the baby’s death could be ished 't:o\'é& @f if
the circumstantial evidence was cogent enough. %edefnt o) ntf!b%f')to the
variations in sentencing and indictments.>* Y. \ ng

In contrast, the judge who senten@ Gr ;er d Brian*Peterson made
the opposite decision; he gave Petershghtlsﬁor? isg{Qm and three years
gai

less probation. This is because Eceaw h&\d%)a P,}and pleaded guilty to
h

o
adl%%l_life “iﬁﬁrous” (a term used by the
N
prosecutor), he would have Wher t’ ane elge&.c%are facility rather than meeting
eiwe? i

her at a motel for the d and.dispositi nﬁf(@ir baby.54

\

Accordin& ic 5l9 fathers ap 0 receive more severe sentences than

mothers for r@side nd fi i}el er, in some cases, this is not the case.
Parness55°@ for legislation' th uld provide for criminal prosecution of and
’

a murder victim, and each case must depend upon its

manslaughter before Grossbe

penalties iological ath&s f&/ﬂﬁre-birth damage, such as providing drugs to the
S S
bid

48 id
bid

Parness, J.A. 1993. Pregnant dads: the crimes and other misconduct of expectant fathers, Oregon Law
Rev., 72, 901-918.
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expectant mother, physically abusing her or failing to provide financial support during

the pregnancy which might contribute to malnutrition of lack of care. He als opesed

that pregnant females be given information on the responsibilities of e ﬁc(mrathers

when they are given information about their own prenatal care. Y'

5.3.4 Infanticide Y'

This section deals with infanticide cases. A ¢ ofc\%'sdr different

countries has been made to understand the differenc in terms offits defin tid‘n{RTthe

comprehensiveness and severity of punishment r to |nfant| ide,

el

are d to be applied

! 01! @ch vary

from country to country. Being a common Iaw c ntry,

based on the UK legal system. The que tl@

in Malaysia?
"3 ST
o e,

~\
S W$-Qtognlsed in New South Wales

has Q‘e led its law

5.3.5 Infanticide law in A

In Australia, the,crimeg’o mfar'md
(NSW), Tasmania (Tas), ;>V|c% i

the Australlan Ca |to Que sland South Australia. Infanticide is defined

O
as:551 ’ C—)
oma by an wﬁﬁct or omission causes the death of her

bﬁ&@ere are no infanticide provisions in

|I , being a;' d er thesage of twelve months, but at the time of the
m|55|on anc e{0f her mind was disturbed by reason of her
t havmg fully recov rom the effect of giving birth to the child or
eason of the effect ofactation consequent upon the birth of the child,
en notwithstanding that the circumstances were such that but for this
section the offence would have amounted to murder, she shall be guilty

N,

551 Section 22A of the Crimes Act 1900 in New South Wales.
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of infanticide, and may for such offence be dealt with and punished as if
she had been guilty of the offence of manslaughter of such child.” Y-

The age requirement for infanticide varies from jurisdiction to | r%ion. In

NSW and Tasmania, the child must have been under 12 months whe urdered

(Section 22A of the Crimes Act 1900 (NSW); Section 165A of Cr'm{a{zode Act 1924

(Tas)). In Victoria, under Section 6(1)(a)-(b) Crimes Act 19 ic), the child must

have been under two years of age when the crime took plac SW and Tasmanian

provisions require the following elements to be proven: (1) that a onus%i,her
a5

own child’s death (aged under 12 months) by an omissiony (2)@*“wilful mental

J
element, in that the act or omission must have twent' al

(3) the mother’s mental balance to haVEWisturb d he il@ of childbirth

only). O
| ey P Pl
The standard required to “d ce’ fé}md is lower than that
L} 6 )

required for the defence of m ness. s@[ the prosecution in NSW

having fully recovered from

east reckless; and

(Tasmania) or lactation after childbirth

must prove that the woman i wa, dist

|
“the effect of giving bi%ne Chlld“)l’ by, aso&) the effect of lactation consequent

N O

an proyision is limited to the “effect of giving

upon giving birt%the 1as

birth”. Each st Nso differs i' coc')n@to sentencing; in Victoria, the offence of
fq '

infanticide iesd@ m sentence of 5 years imprisonment compared to 25 years
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5.3.6 Infanticide law in New Zealand
In New Zealand, baby dumping is known as infanticide and is co& da

statutory offence.>® In New Zealand, the age of the child (victim) can quwy age

between birth and 10 years:>>®

of 10 years in a manner that amounts to culpable homigide, and
where at the time of the offence the balance of ind was
disturbed, by reason of her not having fully recov the effect

“Where a woman causes the death of any child of hers uﬁder the age

of giving birth to that or any other child, or by reas e ef'ect of
lactation, or by reason of any disorder conseq on childbirt
lactation, to such an extent that she should be 'held .

responsible, she is guilty of infanticide, not of fmur rﬁr "}VC
manslaughter, and is liable to imprisonm aterm not exgeeding.,

3 years.” 2
\ ‘\/‘z~
T
The provision specifies that the ﬂwa fo of ing death (for

infanticide) is different from the mens r

to require a fundamental relation een

=\, .
@he mental disturbance
=,

being the only diminished re ibility provisi ?h&(@?Zealand legislation. The

maximum penalty for the OT Iimied t ears@risonment, which is somewhat
ther |

!
more lenient as compa% atiofiss S
When a v@s cha[ge\h inf ide under the aforesaid section, the

JQ,

e

T

2 9
conviction% 178(8) ofith Crir&é@Act 1961 allows for a finding of not guilty by
- ¢ S

reason ity. E 4 X

4
AN here upon the triai\&'f)a woman for infanticide, or for the murder

\or manslaughter of any child of hers under the age of 10 years, the
jury are of opinion that at the time of the alleged offence the balance

QDean, P.J. 2004. “Child homicide and infanticide in New Zealand”. International Journal of Law and
sychiatry, 339.

555 Section 178(1) of the Crimes Act 1961 (New Zealand Government 1961).
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prosecution ne prove bo qctus@ and the disturbance of mind to obtain a
¢
tia




of her mind was disturbed, by reason of her not having fully
recovered from the effect of giving birth to that or any other child,

or by reason of the effect of lactation, or by reason of any disordel\
consequent upon childbirth or lactation, to such an extent that she

was insane, the jury shall return a special verdict of acquittaljon
account of insanity caused by childbirth.”

Overall, the legislation would appear to take into consideratiomthe psychiatric
conditions of the mother following childbirth such as puerperav sis and postnatal
nc

depression. It can be observed that in New Zealand, there Iiliation to impose

ide appea be an,dly
J N
sturbarice. @fre en.t(p"Pece of
- . . 4 b S
legislation that was introduced allows for dlscwﬂmy SBQQ for murder which

&
states: %6 \) W %

severe punishment on women who kill their children. Infa

applied and often with no real evidence of psychi

“An offender who is convicte urder must be s@nced to
imprisonment for life unless; given'the \e@ ndes of the offence
and the offender, a sen f impri ent f Qi.fe would be

manifestly unjust.”

o 4 48?
While Australian co%\rgy inE e upjto 25 g%s’ imprisonment (depending

on the state), in Mal% eal d,l thb’naximum sentence of 3 years’

imprisonment is considered velr

appliesmonetarw mentsl
¢

!
cases nationﬁﬁE) seems a plﬁte(t_‘ﬁa the law should be reviewed to ensure that
ervis

the wro%

defi operly and should Q’rétinguished from infanticide. Very importantly, the

556 Section 102 (1) of the Sentencing Act 2002 (New Zealand Government 2002).
231
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4 ¢ &
\f'ri-e t. Ognﬁ the three countries, only Malaysia

rm @fﬁne. Thus, with the rise of baby dumping

N
pudishe ‘gcordi'nﬁy. But first, the term “baby dumping” must be




mental state of the wrongdoer should be taken into consideration as severe punishment
should not be imposed on a mentally disturbed woman. \Y~

In analysing the comprehensiveness of punishment for baby durm crime
rates before and after the implementation of the measures should id e taken into

account. It would be interesting to see what the statistics would reveal after a thorough

revision of the punishment for baby dumping. Y'

l

5.3.7 Infanticide Law in England and Wales \d.

Yw
In England and Wales, before the law w%ed, judges re’ r@ed to
convitii

pass a mandatory sentence of death on moth on\vét mu@ﬁng their
babies®®’. The current position of the law issfound”in tlwe‘ In icide@s,q%&558 The
relevant provisions of the Infanticide 938 are repro d b@:

(1) “Where a woman by a wa%f act migSion causes the

death of her child bei under the:age of t e months, but

at the time of the a&n missio e /balan her mind was
disturbed by reasorﬁé he Otl Iy re red from the effect
the' chi
rth

of giving birth,to ild or by reason e effect of lactation
consequent u of t ifd, th twithstanding that the
circumstances weresSuch h\h is'Act the offence would have
amounted %m»uﬂrder, | be Ity of felony, to wit of
infantici& ay@ offen dealt with and punished as
if she }% guil ffem@q manslaughter of the child.”>®

!
(2) ere upon thetrial o moman for the murder of her child,
b ild under the age elve months, the jury are of opinion

act ission caused its death, but that at the

iberately killed her newborn child, while the balance of her mind was disturbed as a result of giving
irth; by providing a partial defence to murder. The sentence applied previously was the same as
slaughter. This Act however has been repealed by the Infanticide Act 1938.
The Infanticide Act 1938 of England and Wales.
559 Section 1 of the Infanticide Act 1938 of England and Wales.
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birth to the child or by reason of the effect of lactation consequent
upon the birth of the child, then the jury may, notwithstanding that
the circumstances were such that but for the provisions of this Acl\

they might have returned a verdict of murder, return in lieu ther{f‘)

a verdict of infanticide”.%6°

indictment for the murder of a child to return a verdiCt of

(3) “Nothing in this Act shall affect the power of the jurywn
manslaughter, or a verdict of guilty but insane”.%% V

Considering the laws in the UK relating to infanticiee, %ny are of the opinion

that sentencing death to a person for the act of infanti napproW
L ]

N4
| O
5.3.8 Infanticide law in Malaysia 5 4 \r
Y

In Malaysia, infanticide is regulated% ion 3 the qu?(:ode which

states: % <<

O

ilful act o issiof causesithe death of
time ctlof xéssion she had
ect 0f giving'birth te-stich child, and

by reason thereof th r mind was disturbed, she
shall, notwithstanding ces ware such that but for

this section the of ould hav oungeé;to murder, be guilty
of the offence @t infanticide.” 3 ( 0,
'3

d &
Section 3;%% the ‘3 \l\c de ﬁeﬂ that an offence of infanticide is
committed whew an byswi ct oré‘ésion causes her child’s death, and at the
oy

%
time of the act i
birth an%hnd

, the or{ancjfa.c’i)not fully recovered from the effect of giving
offejg&infanticide shall be n.q{ned at the discretion of the court, with imprisonment

“When any woman by any
her newly-born child, bu
not fully recovered from t

N
?ed. S&on 309B°% provides that whoever commits the

B

ection 3 of the Infanticide Act 1938 of England and Wales.
Section 309A of the Malaysian Penal Code.
563 Section 309B of the Malaysian Penal Code.

&iction 2 of the Infanticide Act 1938 of England and Wales.
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for up to 20 years and, shall also be liable for a fine. Under ordinary circumstances, the
wilful killing of one’s child is murder but because the law recognises that in s& es,
at the time of the crime, the woman had not fully recovered from the effect of/giving,

as a result of which the balance of her mind was disturbed, the Womavlbe guilty of

infanticide instead.%%* \,

The above provision relates to the crime of baby d an though the term

“baby dumping” is not found anywhere in the Penal part fgom relying on the
law to deal with the baby dumping issue, an alternative measure t;\’gﬁno@rs to
surrender their babies to the relevant authority ut the }eak(%g' er'é;)cuted.
\[ng ed a r@he United

al %hospitals and

ve r@unwanted babies.

This is comparable with the safe haven law measres i
States. In Malaysia, baby hatches have b pi \:a\io

relevant organisations, providing an optiontfor a one?
r

In Malaysia, there are no safe ha%qm y% b%’e
m

o
punishment for the crime of N pirﬁ%&jhunﬁégnd as a result call for the
N
implementation of suc enw'ﬂws. )-’ thi -@y not solve the problem of the
is

is@the public may regard

owe I’,I 5

ué alfz-) h there is much merit in setting up

baby hatches, the@ll ee'ds to_be enf@d more strictly to deter the crime, to
N
control the mﬂMf baby, du !; cq;ge’ to punish the irresponsible parents who

dumpthei@ﬁandt preventithe an trafficking of innocent children.
4

NN

<
NS N

rise in baby dumping cases.

b =}

ference on Science, Technology and Social Sciences (RCSTSS 2014): Business and Social Sciences.

Termizi, Mazbah and Abdullah, Nurhidayah and Mohd Jaafar, Noor Ismawati (2016)
G‘ rehensiveness of punishment for baby dumping: Definition, severity and coverage. In: Regional
pringer Science & Business Media Singapore, Singapore, pp. 765-774. ISBN 978-981-10-1456-7
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Babies are human beings and their right to live should be protected under the
law. Killing babies or leaving them to die is the same as killing an adult w ha
crime must be prosecuted unless a relevant defence is applicable. An & is of the
relevant court cases in Malaysia is needed to understand why i e cases the
defendants who dump their babies are absolved from punishment for murder even

though the victim (baby) is found dead. Perhaps, issues lik Witwg, expertise and the

age of the offender, as well as mental capacity are fac ic arww before
the court sentences the offender for murder for the ¢ f baby dumping.© * \Y'
| &
To relate this to the theory of law, Wechsler stateé =
b4
question
their

“Whatever views one holds about the p , N

its importance to society. This is the lawyon wh plac i
ultimate reliance for protection MII the dee injurthhat
human conduct can inflict o iﬁﬂ?uals and.institutions< By the
same token, penal law govern e tha permit

official agencies to bring te bear on i iduals. lts promise as an
instrument of safety is mat nly i y. Nowhere
in the entire legal field is the &gm unity or the

atdstake
individual.”%% 9 :
‘ &
X
N .
he 1 a@s the wrongdoer accordingly

It is important ewre'that’ lpeb.
elfta i i

because it is not a crim

re isnofunishment, ,
N | N %b
&
5.4 LAWt@MTI GT FbN’A) CIDE AND INFANTICIDE
fQ&rstan ng the diff es between neonaticide and infanticide, it is
4

now i to analys hO\ﬁ th'e\1/§Ws treat the two crimes. By comparing the laws on

~ X

Wechsler, H. 1952. “The Challenge of a Model Penal Code”. Harvard Law Review Association.
@. 5, No. 7 (May, 1952), pp. 1097-1133.

>
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neonaticide and infanticide in the United States with such laws in England and Wales,
it is interesting to observe how the courts vary in their approaches to punishw
5.4.1 Laws relating to neonaticide and infanticide in the Unitecﬁgs

In the United States, neither neonaticide nor infanticide4gonstitut

es a separate

offence from homicide. The lack of statutory separation produced widely

giw unlawful
infanticides ré’t@ally

t.)
% le, dn or'w‘zs“}mple of

forty-two defendants in neonaticide cases, twenE—nine M rged Wiﬂ?murder. In
onv@&eg of first-degree

ry _\r@slaughter, one of

murder, two of second-degree murder, e inv

negligent homicide, and one for™ n&cif&e%u(%r.” 1&6 frequent treatment of
“« Q-
ithes murde nslaﬁ%r merits further review at
\
t

the state level, as well E t@ral I#/el g el asional federal jurisdiction in

such cases.

4 ¢ &
Inan artic}% b ‘ffy and Jako 0&3,566 the authors pointed out that, as of

N

that year, ther@m Athesican ylh ired consideration of the mother’s mental
0

state wher%bommi ed or infanticide, other than usual concerns in
b 4

homicide es about “the

inconsistent charges in neonaticide and infanticide

disposition of a body to first-degree murder. Neonatigides an

charged under state murder and manslaughter st . For exa

another sample of eight neonaticide cases; 0 fen

neonaticide and infanticide a

tl

"def.i,@nt’s ability to “know” and “appreciate” the
Wreqw ss of her acts wherkhe committed them.

5 Iffy, L and Jakobovits, A. 1992. Infanticide: new medical considerations, Medical and Law, 11, 269-
274.
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Unlike the British pattern and others, not only does each American state have

its own laws for all imaginable infractions, but in some areas, as is true here,%%ay

not even be a Federal law that acts as a guideline. “With such great diversityyamong

jurisdictions, it does not seem likely that a uniform policy of human response to

infanticides resulting from postpartum psychosis will soon emerge.”*®/*One could add

UW, although moves
toward a “policy of humanitarian response” may be en e 'W

y th Wexler
and Winick®®® and others in the approach they have called therapeutic jusi rd’d@. In
(’)

addition, laws sometimes remain on the book g after‘.th a app@viate or

relevant. A third caveat is that there are situationHer law Su@’sedes state

law, as when certain crimes occur at a F@(acil' rimes Act, 18

U.S.C. 13) or among Native Americans (Major Crimes

that a uniform policy toward neonaticidal mothers is equa

ilative

<Y/
LA
R

5.4.2 Laws relating to nemﬁc\ and

Criminal law tr itiWalls ithi

majority of neonaticide and infanticide

s in state courts. To varying extents, many

states have adoptp@md IIDenaI ode, @Ioped by the American Law Institute,

N
which gradesCo igide foffence }Jco@&é to one’s state of mind. Similarly, the
common I@rlying any other criminal codes defines murder as the unlawful
4

kiIIinﬁwther human B%inthh malice aforethought. Modern state statutes

Katkin, D.M. 1992. Postpartum psychosis, infanticide, and criminal justice, in Post-partum
sychiatric Illness: A Picture Puzzle, Hamilton, J.A. and Harberger, P.N., Eds., University of
nsylvania Press, Philadelphia, 275-281.
Winnick, B.J. 1997. The jurisprudence of therapeutic jurisprudence, Psychol., Public Policy and Law,
3, 184-206.
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generally provide distinctions between first and second-degree murder, with first-
degree murder typically codified as killing, committed either with premeﬂ{i or
during an enumerated felony, and second-degree murder being all others? (0

Some commentators have noted that when neonaticides and infantici e charged as
murder, they often fail to meet all of the statutory elements of t rrgj charge. For

example, intent may be hard to prove given the impulsive Wof these killings.

Another common challenge in charging neonaticide ¢ murder is'prov' g that the
victim was born alive. This requirement, not at issue in murder ::a\zfe@& is
specifically necessary in the instance of a icide }Je use’ still cﬁh births

occasionally occur and “one cannot kill (someone) alread

Acco d:eg y, for both

reasons, murder convictions for neonatiz% in have béen reversed on

grounds of insufficient evidence. \ O

\ ’<\
Common law legal defen hae rp nsiste tlygsposed of these in state
9 Q

courts. Nonetheless, the defeN' sanity,"which entit defendant to an acquittal,

N
has been used frequentl anwfessfu y.O i u@infamicide cases revealed that
sttudi; Iy

one-third of the cases had% ed an insanity defence, versus the

less than one per@es fJIIy argued in elony cases.

—+

4

NS
o |97 &
5.4.3 Lth ing t@ ne ifé'(d infanticide in England and Wales

’
wLaw has, mcérthe [Rfanticide Act 1922 (U.K.) and Infanticide Act 1938

)
< .
(Uﬂ arded postpartum%ychosw as a means of reducing the charges for

Qostpanum psychosis as a criminal defence, has resulted in varying outcomes and must be considered
S

ed on the facts of each case. It has not received full acceptance by the medical and psychiatric
professions but a descriptive term that applies to a number of mental disorders that can be experienced
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neonaticide and infanticide from murder to manslaughter, although in truth this

o

condition is not applicable to neonaticide. In New South Wales (Australia), I% se
on the Infanticide Act 1938 (U.K) were adopted, enabling a judge to senténce aiwoman

who had committed neonaticide or infanticide for manslaughter eant that a
discretionary sentence could be given. This was considered to “% umane means

of dealing with women who became ‘temporarily deran d’vesult of the after-

that there may actually be different causes for neonatigide and infanticide, rangi om
| &

the hidden pregnancy of the single woman to the%lmi‘gg ocCi ecor@c stress

of another child to raise rather than only the qu \ych Sis. Ac@rdingly, the

Commission recommended that the crin@d “infanti¢ide” b bzlished in New

South Wales. They anticipated that smm killing Id &Qbe handled with a

defence of diminished responsi%’f). W%d thQ:;C%iminal Law Revision
ing

effects of childbirth.”®”® The New South Wales Law mwcognised

4]

th f ticid&‘gﬂ\—ct 1938 to allow for

Committee recommended

y N
environmental or other re%d it *as e led@tﬁe Criminal Code Bill of 1989
ange

as clause 64 (1).5"2Ch i d@re passage of these laws, resulted,

in atit\ e
according to d’O&}‘in hlther sus@d sentences, sometimes with mental

N
health commicman iih?ﬂ‘gi pwgeﬂtage serving short terms.

g

ew South Wales Law Reform Commission, 1997, p. 102
"1 1Bid.
Q\/Iackay, R.D. 1993. “The consequences of killing very young children”, Criminal Law Rev., 59, 21-
573 @’ Orban, P.T. 1979. “Women who kill their children” Br. J. of Psychiatry, 560-571.
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Overall, British law, and its derivatives in former colonies such as Canada and
Australia, tend to view neonaticide specifically and infanticide to a lesser degﬁg& ing
to psychological disorder which requires treatment rather than punishm@(eadful
as the crime is, in truth, the homicidal mother is a bigger threat to her an to society
which is one of the principal reasons for imprisoning someone.>"%&The more recent laws
also avoid the earlier legal connections to lactation and hormon ets as the basis for
such tragic acts, which had an anti-female aura. In alm cases o n'eona icide, after
all, the mother had not begun to breastfeed the newzrn, SO lact ion\;!m; &Wajor

factor. The baby is an “it” as Amy Grossberg a any otal.er in her po%tfbn have

indicated.>” That leads to some interesting philos@phicakas akgdestions.

Scottish law, on the other hand,@%{t di

infanticide and other forms of homicimEn ish
differentiate in practice between Eseasﬁ;f Ses oﬁ)’n anticide committed by
9 Q—
males, 12 of those convicted v& an%jodie&:@e; of the 8 women’s cases,
N

2 were hospitalised (none oWen \’ere) \lNeS risoned, and the other 4 were
D Se

placed on probation. In Marks an eﬁ&éytudy in England and Wales (1993),

s le
e between neonaticide,

eligvs do, but it does

they found that 8 }m ne tlate cases We@e to relatively non-violent means (e.g.

N
suffocation) o@t, tin Sc I}rld, found more violence.
el v
<</ ’ <>

O

L

bid.
Ibid.
576 Marks, M.N. and Kumar R., 1996. Infanticide in Scotland, Med., Sci. and the Law, 36, 299-305.
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5.5 CONCLUSION

While Malaysia relies on the Penal Code, in particular Section Blﬁind

309A, to deal with the baby dumping cases, England and Wales and so 5@ in the
United States have specific laws to address the crime. In those jurisdigti each crime
has its own punishment. The terms used categorise the crime an$ment which
further identifies suitable punishment based on the facts of Wase. While in the

United States, laws have been enacted to allow the un b ie;t\b?rrendered

without the mothers being charged, in Malaysia, altheugh baby hatche st,‘tl@are
| &

no specific laws governing or regulating the im entation ofjsu

' 4

mea u'}és It is
X
by

pini]I and-related acts

or harming babies as

tis \@ther or not child
g

abandonment should be made zi%a crﬂﬂ%yr ct Ia)'éﬁty one. In considering
t

o
which legal approach is moreﬁ{ 0 be in @sia, the researcher opines

N
that public sensitivity Wwis issue s lIdﬁken into account. Failure to
fairl iR<the

prosecute the offender ay restl -Fl(*jy] baby dumping cases. However, if

the punishment f@mer

B
the contribu%\cia facto :katﬁ‘&/ to the crime. The conclusion and
recommen@of thig stu (ﬁfsed in the following, final chapter.

&

argued that Malaysia needs to clarify the law coaning
and treat the act of baby abandonment @n act

separate and distinct. One question that fpay be{er'

=,

=

l com issior@he crime, then one should consider all
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