CHAPTER 2: CONCEPTUAL FRAMEWORK OF MAQASID APPROACH

2.0 Introduction \2

The objective of this chapter is to conceptualise the Magdasid approac e context
of the figh of family. This chapter analyses the framework of Magasid approach, set

\4
forth by presenting its meanings, relationship with Usi/ al-Fi hMe possibility to

&
examine the Magasid approach independently from Usiz/ al—FigD? The'study examines
the meaning of Magasid approach and highlightsﬁima r Qis ‘szt~udy
highlights how the Magasid approach plays v ignificant s'i C‘aamic
jurisprudence. For a better understanding and Ww\{h cept,\qg; chapter
. iy . N
discusses the Magasid approach in th t relat‘n@. This study

discovers and concludes that there four purposes fan@ rulings, namely

Preservation of Progeny, Actualiza&jwterest h@% {Q}]ury, Care of Family
0
T

and Preservation of Religiosity otional Within é:E(?mily.
\ A
X" |3 $
c’) :J ; N
&

N
N, ! (')(J
There is nsasus t Iamiohought that the ultimate references of its
Worldvi%r} he Qﬁr Q

Isla though there are ox@}’rules and methodologies for dealing with the verses

of? uran and the Prophet's sayings and traditions. Since the beginning of the
@a ic thought history until today, there are endeavours by scholars in founding,

explaining, formulating, expanding, and creatively developing the methodology for

S
Su@ Both are considered to be the main source of

Islamic research.
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Accordingly, the most fundamental knowledge that should be studied and spe

~

before deriving Islamic rulings from the Quran and the prophetic tradition§ is,Usi/ al-

J

Figh (Fundamentals of the Islamic Jurisprudence). It is also regarded f several

pieces of knowledge that were exclusively founded by Muslim int&:.t'and had not

been imported from other traditions.” The development of t Mdge and ijtikad
&

also contributes to the birth of Magasid al-Shari‘ah asan in(' by itself.

g \Y
| S
2.1.1 Definition and Meaning of Magasid al-Shari‘ah T

RN
Many definitions have emerged, espew the conte rar@mlc scholarship,
A

_ - -\ O
in explaining the substance of the t@-Maqasld al- Sha:z ahJMaqasld is the plural of

N

ﬁra@‘z%ss of path (istigamat al-

magsad from root word qasad .

tariq), justice (al-‘adl), re theri(al-i gad wa al-umm).”* Al-Shatibi

refers to al-magasid alc; i as the oun }én@obllgatlon and their principles.”

Shari’ah, means a M‘nand r
practising rellgl\&hen

L
as the purpaoses of the way o ctéan(;ﬂglon
(Q& /s 4\

Then& o significant conce;@g define the term among the classical scholars of the

|pp|n ah It is said that it is the way of

i areb med the term could be simply defined

Usil al-Figh in general and Magasid al-Shari ‘ah in particular, even al-Shatibi himself
W;conadered as the father of this discipline, did not provide any clear definition of

Ibn Khaldtn, al-Mugaddimah. p. 3/18.
™ Ibn Manziir, Lisdn al- ‘Arab. p. 3/353.
5 Al-Shatibi, al-Muwafagat. p. 2/502.
% Al-Jurjani, Kitab al-Ta ‘Rifat. p. 127.
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the term. The reason might be because he was addressing his book to scholars that

were well-versed in the science of Islamic Law.’’ T

Nevertheless, it should be taken into consideration that al-Shatibi in indicates

the meanings of the term during his explanation of his intent of the Qge of the term

al-gasd (intent) when it is combined with the term al-shari giver), further
meaning al-iradat al-tashri‘iyyah and iradat al-taklif. t terrlﬂnologies may
simply be explained as the purposes of the Lawgiver be the | Iah'is{dg]s.79
|
Y
Moreover, before al-Shatibi, there was a sho rafi s\maqasld in
the sense of his clarification of the distinction between I Maqasld Wasa il. Al-

Qarafi defines it as [purposes] consis

Ghazali also offers his insight |nd| Maqasld al-Shari‘ah as the

preservation of the five nece%n
property.8! Y}

Commonly cited definitions/of Maq al-Shar i‘ah are of the contemporary Muslim

scholars like Ibn@an llal_al-Fasi 'Ashiir presents his definition of the

N, T
Magasid, sa
1 y@v b (}c')
\
“The g%;_]ect& laml egislation consist of the deeper meanings and

cts of wisdom con d%'éd by the Lawgiver in all or most of the areas and

ances of legislation. They are not confined to a particular type of the Shari’ah

AI -Raysiini, Nazariyat al-Magqasid ‘ind al-Imam al-Shatibr. p. 17.
Al-Shatibi, al-Muwafagqat. p. 3/107.

7 Baza, Masalih al-Insan. p. 32.

8 Al-Qarafi, al-Furiig. p. 2/63.

81 Al-Ghazali, al-Mustasfa min ‘Ilm al-Usil. p. 2/482.
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commands. Thus, they include the general characteristics of the Shari’ah, its general

purpose and whatever notions contemplated by the legislation. They also

certain meanings and notions that are present in many, though not all, of @\1’%

commands.”®? A

According to al-Fasi, "what is meant by Magasid al-Shari‘ah i ;rpose or goal,

and the underlying reasons which the Lawgiver has IaWthm each of its

rulings” 83 l\d
@

Significantly, this is also the spirit of the definitions given by al- dﬁw_@l Bin
Bayyah. For al-Qaradawi, “Magasid al-Shart‘ah er% ds a@?)urposes
aimed at by the textual commands, prohllﬂ%‘nd
rulings seek to realize them in th&b compete ndi\@‘ls, families and

communities of the Muslim commu R84 ?

N} R A
In this respect, Kamali aptly s that ﬁVA efinition clearly seeks to

\
relate the Magasid closgly toythe detailed te l1 1'@3 of Shari’ah in their totality.®°

In fact, that is the very semse of thé rf@pf his book, bayn al-Magasid al-
AN 1
Kulliyyah wa aI Nusis a -Juz zyyah th a s ‘Between The Universal magasid
\ \
And The Part lVl e Texts ICIIJ%qut it as the essential characteristic of the
moderate sc o of tho gflts\&‘r'he other definition by Bin Bayyah is not so
b 4

sch{,ﬁr's as he defines it as “the spirit of Shari’ah, its

dlfferﬁt the pre us

%y

82 Ibn ‘Ashiir, Magasid al-Shart ‘ah al-1slamiyyah. p. 251.

Al-Raystni, Nazariyat al-Magasid ‘ind al-Imam al-Shatibt. p. 18.
8 Al-Qaradawi, Dirdsat fi Figh al-Magqasid. p. 20.
8 Kamali, “Actualisation Of The Higher Purposes Of Shari’ah.” p. 299.
8 Al-Qaradawi, op. cit. p. 137.
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meanings, wisdom, purposes and objectives.”®’

In spite of the differences, they both share the essence of Magasid's %%tial

discourse, which is' beneficial to humanity' as the goals of Shari‘ah i! E'enaal and

Islamic rulings in particular. This is also the conclusion made by Ziyad Mahmoud in
his study on eleven definitions of the term Magasid, preceded by six linguistic
meanings of the term. He ends the study by presenting re?ﬂmks, including his
finding that the definitions are approximate in term o ing and substance of

Magasid al-Shari‘ah.®® Nevertheless, this work was mainly fconcesn d'wmrthe

meaning and nature of the word as purposefulne suse. Itisw notl‘rﬂ}that in
4
a brief outline of the relationship between pur N{ ther f@dres of the
Islamic law system, Auda succinctly ex@ % nss of th @erosefulness
of Shari‘ah.
) &
. > .
e Purposefulness is rela e cﬁgnltl .natu@f Islamic law because
various proposals for th tur uctur the purposes of the Islamic
law reflect cog ti the na re and dtr e of the law itself.

4 .'

e Universal p oses of i \‘f&l re nt the law’s holistic characteristics
and UnI\F\&I &

(J

o Purpo%lsla ic la IJ a lV tal role in the process ofste; ijtihdd, in all of

\
%hs fo h is (@nechamsm by which the system of Islamic law

L

1nta1ns its ‘openness L}/

urposes of the Islamic law are perceived in several hierarchical ways, which

05 correspond to the hierarchies in the system of Islamic law.

8 Bin Bayyah, ‘Aldqat Magqasid al-Shari‘ah bi Usil al-Figh. p. 133.
8 Ahmidan, Magqasid al-Shari‘ah al-Islamiyyah. p. 11-23.
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e Purposes provide multiple dimensions that help resolve and understand

‘apparent contradictions’ and ‘opposing tendencies’ in the scripts m

fundamental theories of the law. & C}

The study concludes and summarises the definition and meani f Magasid al-
Shari‘ah as general, specific, and particular purposes and % wisdom that
are intended by the Lawgiver for the worldly and o her?ﬂy interests of the

>,

humankind.

4.

\
1.5
| | . X
2.1.2 Relation Between Usil al-Figh and Magasid al-Shari‘ah ‘?/

AR

Independent -
Discipline In Maqasidlis

Light Of The Purposeful
Integration

Islamic
Knowledg

1.0:  Relations of Usul Figh and Magqgasid al-Shari‘ah. This figure
trates the relation between Usul al-Figh and Magasid al-Shari‘ah and how
\Mangid al-Shari‘ah can be an independent discipline despite having a relation with

'S Usul al-Figh.

8 Auda, Magqasid al-Shari’ah as Philosophy of Islamic Law. p. 54-55.
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2.1.2 (a) Usuli’s Linguistic

Ibn 'Ashiir, when defining Usii/ al-Figh, stresses that the companions alread

the principles of the Islamic jurisprudence of the prophet through th(r% istic
knowledge and their concern of the Magasid al-Shart‘ah.?® This hig the close
relationship between Usil al-Figh and Magasid al-Shari‘ah in understanding the
primary sources of Islam and deriving ruling from them. \,

\X

Ibn Ashiir spotlights hidden insights in the Magasid di rses ewh some of

®

the propositions of Usii/ al-Figh. He stresses that th

can be found in the discussions of the noti

imagination (ikhalah) in the inquiries intow
the underlying cause (masalik al- ‘iIIah\ are also
N

. - - ‘\m . .
on textually unregulated benefltﬂmasdlih mursala’h), t)@ ultiple contiguous

J "‘% o
narrations (fawatur), matters sar qmo e QZ,Q ‘lam bi al-dararah), and
N

interpreting unrestricted te mu,tlaqL qualified oﬁé (mugayyad), whether there

L
are similarities or diﬁ% tween the t‘i'\}e (mujib) and the requisite (mujab).%
P 4 (Q
sl @)

In his prefatory ’Qh ed@al-sh‘_' s masterpiece titled al-Muwafaqat,

Abdullah Dracmsi s the e’ti of¢linguistic and higher purposes of Shari’ah as

two fund principles Jof pUsil al-Figh discourses.®* Besides, Draz and lbn
] ’ < |
‘Ashiig, S the sam renﬁrk ag they criticize the lack of Magasid al-Shari‘ah

/

h
A o
m% the Usi/ al-Figh studies in comparison to the linguistic facet. In his remark

feature, Draz sums up that there are two fundamental principles of extracting

0 Islamic rulings, namely the science of Arabic linguistic and science of the spirits

% Ibn *Ashir, Ta 7ifat al- ‘Uliam. p. 23.
%1 Ibn ‘Ashir, Magdsid al-Shari‘ah al-Islamiyyah. p. 168.
92 Al-Shatibi, al-Muwafagat. p. 1/26.
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and purposes of Shari’ah. While the former is overloaded, jurists pay no heed to the

latter except signal that took place in the section of analogy (giyas).?3 Y-

In respect of the linguistic aspect, Ibn ‘Ashar stresses that most of the gms rules
have been taken care of it in the discipline of Usi/ a/-Figh.** Intere ly the remark
quoted in his description of the five modes should be used JYxm order to
understand the Shari‘ah better. The first mode is to un erst?'ﬂ& expressions and

grasp the meanings of those expressions per languag nd’legal olys my (nagql

shar7). The second mode is to search for a hic mrthe
indications (adillah) offered by the mujtahid and pect of ic has‘(.&pended
all possible efforts to discover their meanmgs e h|r M \Q.,.employmg

analogy that whose law in the texts of QM&N mas beerz{\g nted the same

rule as that referred to therein. The fourt ode s 1 a s& ¢ rule to a certain
act or event whose rule has not b pr icants of the Shari‘ah

as known to the mujtahids, n re an nt to G?b?‘ch it can be connected by
analogical deduction. The } to lpt e@ textually established rules of
the Shari‘ah only as someo wh dge MO%hEII‘ causes or the inner wisdom of

@)
the Shari‘ah in en me Q %
NN

It means that, te hi cour olls df/ ation of the need to reformulate the whole
and clas an depe)ent di \me called “science of the higher objectives of

the gha %6 the Usil al- F|gh~prlmary facet of linguistic rules still deemed as a
hy part of explorlng the purposes of Shari’ah. This might be the vital

\ ent, in term of linguistic feature, of the felicitous relation between usi/ al-figh

|b|d 1/27.
% Ibn ‘Ashir, Magdsid al-Shari‘ah al-Islamiyyah. p. 183.
% |bid., p. 183-184.
% Ibid.. p. 172.
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and magqasid al-shari ‘ah.

In addition, several scholars highlighted the approximate insight, for in%g the

Maliki scholar, al-Qarafi describing that Shari’ah may be divided into tsoc@gories,

one of which is referred to as the fundamentals of Islamic jurispr ce that mostly
embodied of the maxims of rulings stemmed from the Arabic ds, and the other of
which is made of up of a large number of clear, highly s'gnww, universal juristic
principles which encompass the secrets and wisdom o@aw 97'
Nd.

It might be, in this sense, that al-Shatibi extens@musse ‘Th A,in@he
Lawgiver In Laying Down The Shari’ah For ensiod e Subjéct’ as the
second category of the purposes of Lawgiver.% |
the significant bases of this issue weréypointed out by

addition to the second, the first cae%y is thgq
[

down the Shari‘'ah. The third.i intéftion

obligations. And the fourth imint i e Lawgiver in bringing the subject
I

within the fold of the rifle ZeShar h.19 l§
’ ¢ &
sy O

Furthermore, acc@t‘o IanKha n, thz-ghguistic expertise of early Muslims is
N

sufficient for N) underst e SQ_L%ces of Islamic Law deeply. Nothing more
than the ligguistic” habit they p sess&d/was needed for deriving ideas from words.
Urce fo

They We the ‘;o r n@ of the norms needed in exceptional cases for
A S’
deK ws. 101 N
S

Al-Qarafi, al-Furig. p. 1/62.
Al-Shatibi, al-Muwafaqat. p. 2/383.

% 1bid., 2/384.

100 1hid., p. 2/337-471.

101 Ibn Khaldiin, al-Mugaddimah. p. 3/18.
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2.1.2 (b) Magasidi’s Purposefulness

Despite the shared facet of the Arabic linguistic rulings between both disciplin?m
further draw attention to the relation between them, there are striking{di nces
worth to be highlighted. The very distinction stemmed from the m of both
disciplines, hence differentiating their focuses. For instance, if we arg looking to the

qgawa ‘id usuliyyah (maxims of the usa/ al-figh) to extract the rulings from the al-

Quran and Sunnah, the results are only the ruling in the nce of the wisdom and

underlying purposes of Shari’ah. For instances, in 4:22, h sa :\d

o)

"And marry not women whom your fathers married,- except what is past: It was

v E
S

shameful and odious,- an abominable custom indeed.'

“absolute forbidding term._in tel ang%bntinuous disengaging.” 102
Accordingly, the rulin ;;d is that such ha@ge is forbidden; thus, a Muslim

’
should always avoighit at any 10 \”‘\T\ ruli

of Shari’ah an% b
S

The result js in accgrdan ‘yvith 1@ essential characteristic of Usil al-Figh. This

resm& propositions and e@‘fes that revolved around the deduction of provisions
a

(ahkam)y from the literal expressions and words (alfaz) of the Lawgiver. Such was
one through methodological rules enabling the person to know them in deriving
ositive legal rulings from those expressing or extracting specific suggested attributes

102 Al-Dawiidi, Qawa ‘id Usil al-Figh wa Tagbigatuha. p. 334.
103 Al-Qurtubi, al-Jami ‘ li Ahkam al-Qur’an. p. 5/76.
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and qualities (awsay), as distinctly pointed out by Ibn ‘Ashir.04

Nevertheless, the result would be different if the verse is understood in I&g the
Magasid perspective as it focuses on the underlying purpose of the for S@whlch

is avoiding harm and achieving a common good. The verse thus condemns
gu

the act, rationalizing the prohibition with three characterlstlcs ilt, odious
and abominable customs.1% The terrible consequences of ar ow that the verse
is at a high level of forbidding and not same with othe sleven hey share
the same feature of disobedience.
\
.{'>
Regarding this, al-Shatibi eloquently insists that thé» undery an| g{Gf laying
down the Shari’ah by the Lawgiver is th obe \sabed@ are allotted

significance based on the significanc rlsm

6f}ur|es 106 Thys, in
9@95 as they are related

to the interests and harms %by them. yth at e ard, it gives a broad
isd

comprehension of the ver se i rm or@nd in-depth understanding,

especially when interpreti zhem th t 6th®verses related to the theme of

the perspective of Magasid al- Sharz ‘ah ther \reug

marriage. |

As a result, t s P mte tp strate that despite the shared feature of

insisting t ance of Arabic n@ystlc rulings by Usi/ al-Figh and Magasid al-
l

Sham“ah, indeed the re uﬁdemee differences of approach. For instance, unlike

\

Usul al-Figh, Arabic llngulsﬂ'@llmgs are not only used for deriving Islamic law’s

@ ut to understand the underlying meanings, objectives and wisdom of the

Omic scriptures. From the Magasid perspective, linguistic facet paves the way for

104 Tbn Ashiir, Maqadsid al-Shari‘ah al-Islamiyyah. p. 166-167.
105 Rida, Tafsir al-Manar. p. 4/379.
106 Al-Shatibi, al-Muwafagat. p. 2/580.
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exploring the purposes of Shari’ah in order to understand better the ruling and its
characteristics instead of limiting itself to deriving process, hence applylng [

realm of life and the new challenges and issues as well. al-Shatibifr ably
emphasizes on the noteworthiness of Arabic linguistic for the undel@éﬂwg of the
purposes of Shari’ah as he says that levels of people’s understanding’of purposes of

Shari’ah depend on the levels of their knowledge in Arabic.107 \,

\of

On the other hand, Usi/ a/-Figh that is mainly consist e fing | ic ruli gs, has a
g

few dimensions of Magasid al-Shari‘ah. The ions mundsabah, aslahah
istizsan and others are parts of usi/ al-figh de heir de v?&pﬂgt taken- by the
Magasid discipline. In this respect, Abu Zahra entions t e stu f Magasid

and the relationship between Islamic ruI th mas (the interest and good

M
behind the rulings) gained a very little ace\n\th Usiil al-Figh studies was a
=\

shortcoming. He also found that t re méyl rs, a)’é?as Ibn" Abd al-Salam,
ho h o

Ibn Taimiyya and Ibn al- Q ndeav ou to contribute to the field

N
through their books ndes hen IISILS.@? had successfully done the
ook aw

responsibility in his b wg@ -Shatibi, therefore, opened a new way in

@
the Ugii/ al-Fiqh y Q/%
\

In sum, the fulness of ar"ah(ri?been extensively developed in the Magasid
k [

dlscour% it was bor, }n the«qul al-Figh, and the linguistic facet is the major
partwul al-Figh despite |ts:@etreme importance for Magasid al-Shart‘ah. At this

in Bayyah summarizes the purposes of Shari’ah and utilize them in three
=

s. Firstly, the actualization of Usi/ al-Figh in light of Magasid in order to widen

Q realm of the former’s principles such as istiZsan, istislah and others. Secondly, in

107 1bid., 4/453.
108 Abu Zahrah, al-Shafi’i. p. 372-373.
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the light of the actualization, independent thinking (ijzihad) on the new issues will be

available. Third, the selection of appropriate thoughts that realize the purpw

Shari'ah, even if left idle.1%® (ﬁ\

2.1.2 (c) Integration Of Islamic Knowledge With Special Ref%: o Figh, Usal

al-Figh And Magadasid al-Shari‘ah T
As light and guidance for humanity, al-Quran and, its cirifi as\eqbr{‘ﬂﬂétic

| &
traditions, necessarily need to be thoroughly a ended and!acc ratel)Qéactised.

} 4
Thus, the nature of Islamic scriptures thatio b W ded a@' practised
i |nes{2<§exegesis, figh,

undoubtedly paves the way for the born ﬁ‘% lami

elf_@ains many verses

considering the urgency of figh aarelﬁﬂ%,e La@li\ver’s purposes so that

“« Q-
people can practice them in m e. FM, A&h’says in sirah al-Tawbah,
N

verse 122:
) \"
“Nor should the @ al\@ toge@ if a contingent from every expedition
N

remained behe' d\W,y could de ves to studies in religion, and admonish
the people%( ey return e% at thus they (may learn) to guard themselves
w7 9
a,
(against e NV
S N

ning the relation between magasid and Figh, al-Fasi clearly expresses that the

Qari ‘ah consists of laws and rules (akkam) which have their purposes, on the other

Usal al-Figh, hadith and others. In this Case, -Qur?

4
)
&

e,
=

<

109 Bin Bayyah, ‘Aldgat Magasid al-Shart‘ah bi Usil al-Figh. p. 137-144.
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hand, it is also purposes (magdsid) which have their laws and rules.''? Therefore, it is

clear that it is a functional relation, just like figh and usi/ al-figh, as pre?!y

rentioned -\(,}

Accordingly, Islamic knowledge is also integrative by nature. In Q:E regard, while
elucidating the hierarchy of knowledge, al-‘Amiri the phlloso esses that the
integration of ‘i/m al-hadith as material for Islamic knm«leo? ‘ilm al-kalam as its
1
ultimate objective, ‘ilm al-figh as the medium betw ‘ilm al-hadith and ‘ilm al-
kalam, and ‘ilm al-lughah as a tool for all the knowl ge.1
\
| S
4 b 9
Moreover, the meaning of figh itself, as prowd y al- M oves tlvs. ntegration

as he elucidates the meaning of figh qart t les qE‘n\to infer the

determination of whatever that was no pllc% 'ed&Q]e Lawgiver. The

Magasid dimension is precise iE -F ab;\’%* on@\ e added that a jurist

should strive to infer correctl ing intosaccount tlﬁhawglver s purpose with the

religion he legislated fo thwmn tO'\/hIC v%hat religion.*? In addition, Ibn

Khaldin defines it as the Taws derived’ hé Q@an and the Sunnah (traditions) and

the evidence tha \mw |\‘er ha prow for knowledge of (laws). The laws

evolved from Ie f this € dehce@gevtalled 'jurisprudence” (figh).3

It is w g to‘.a er a boé\usul al-Figh and Magasid al-Shari‘ah have a

relam/ figh in term of(:t)helr functional roles as the principles of Islamic
\

ence that are extremely important in understanding the Islamic scriptures.
\ relation is perceived by referring to the Ibn ‘Ashir’s definition of Usi/ al-Figh as
10 Al-Fasi, Maqgasid al-Shari ‘ah wa Makarimuha. p. 152.
1L Al- Amiri, al-I‘lam bi Manaqib al-Islam. p. 106-107.

112 Al-Farabi, lhsa’ al- ‘Ulim. p. 85-86.
113 Ibn Khaldiin, al-Mugaddimah. p. 3/3.
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previously cited. In term of the historical development of the disciplines, Usi/ al-
Figh’s emergence is deemed late compared to figh, so is Magasid since it WaS

the womb of Usul/ al-Figh, as explained before. The reason lies in the rlcal
background of the Usa/ al-Figh book al-Risalah, which is a reacﬂA@ Abd al-
Rahman bin Mahdi's letter requesting that al-Shafi'i compose a booklét to make him

comprehend the Islamic Law's methods.!** To explain furth ht be useful to
depict Ibn Khaldtin’s thoughtful explanation as follows: z '

NY.

“It should be known that this discipline is of recent o in Islam. T ee“lz{{)l lims

could dispense with it. Nothing more than theuli % y pois,ggsed was

msel;é;gso were the

source for most of the norms needed K ional cas de@‘@ laws. They did
not need to study the chains o smﬂtersS%t%se @ were close to the

(transmitters) in time and had knowledge» and e>q§e?|ence of them. Then the

needed for deriving ideas from words. T

early Muslims died, and th d’ sla Wasg*a‘.

All the sciences beca@hmcal, attl ished earlier. Jurists and religious
scholars of |nde dgmlant no had{coéc-émre these norms and basic rules, in
order to be a Nerl the JS' l“ro (thte evidence. They wrote them down as a
discipline 4 n rlg tand c Ied r|nC|pIes of jurisprudence.” The first scholar

to wrﬁ%e subjec W S(fzfu He dictated his famous al-Risalah on the
SUK

ions, and the position of ratio indicated in a text in relation to analogy.”11>

it, he discussed cﬁands and prohibitions, syntax and style, traditions,

Q&splte the interrelation of the disciplines, it should be noted that unlike the functional

114 Al-Bayhagi, Ma ‘rifat al-Sunan wa al-Athar. p. 1/199.
115 Ibn Khaldin, op. cit., p. 3/18.
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role of Usil al-Figh to figh, Magasid has not been paid ample attention in the figh

discourse, hence was considered one of the causes of backwardness of figh studY-

N

Nevertheless, considering the nature of the integration of knowledge i %slamlc
intellectual tradition, Seyyed Hossein Nasr insists that there exist hierarchy and
interrelation between various disciplines. In addition, accordin himy the discovery
order and appropriate relationship between various disci Iirwms the goal of the

leading Islamic intellectual figures.!’

2.1.2 (d) Stand-alone Magasid al-Shari‘ah

Knowledge (')V

development and had been gjlmmg
significant status in th OtWry +ter l bi}%orlcal context of development
eb

had given birth to the s of the discipline of magasid al-
shart‘ah. Ton ° @mg @trong advocators of formulating an

independent d@e ed Maqasld al- Sharz ‘ah. He says:
“We S eformu atg the"wh{,ﬁ?md classify it as an independent discipline called

the higher Ob_]eCtl\N of the Shari’ah. In other words, we should leave the
ine of Usal al-Figh as it is, a source from which the methods of formulating

Oal argumentation could be derived. As for those elements of it which fall within the

116 Ibn “Ashir, Alays al-Subk bi Qarib. p. 177-178.
117 Bakar, Classification Of Knowledge In Islam. p. xi.
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purview of our purpose of systematizing the study of Magasid al-Shari‘ah, we should

incorporate them as part of the foundational principles of this noble discipli

Magasid al-Shari‘ah.”*18 %\

Concerning that, Attia strongly criticises the idea held by Ibn ‘Ashiir, as in his view,
tl z

this would be harmful to both disciplines, since it would conseqw reeze Usil al-
Figh in its present state and deprive it of the spirit of Ma dﬁd{ﬂ'&ddition, it would
exclude Magasid from the functional roles which they @ pr s‘nt_lw

@
‘rthat

Meanwhile, Ibn ‘Ashiir’s contemporary, ‘Allal al-Rasi explicitly p?tli

Magasid is part of the fundamental sources of ﬁlaml aw agd the ing{%'ﬁacted by
r Kinds

applying maslakah or istizsan as well as othe g e\@e should be

deemed Islamic ruling.'? Therefore,@g to h#ﬂ,\Maqd.si&?» not an evidence

that stands on its own, but one which stands \?ry t)@sevidence and a part
) N
e

thereof. The same goes to Bin @as heftlearyg ys t@ has refuted the theory
~ )

a I\
of separation of Magasid al-Shari‘ah Iaﬁ-usﬁl al-Fighvand clarified the relation of

‘ —
them. In his conclusion, th lee thre ﬁoﬂra@ﬁship. Next, Magasid has basic
:' ’ P ¢ L,
values over and abo% i eoio%gsﬁl ai-?F._i_qh. Second, the general principles are
interrelated wit@cou of \Usil al—iiiqh. Thirdly, it is more precise, as both

connections 5&3)
N AR
Back e)idea €f aHfishin,g. Magasid as an independent discipline, after

. > _ :
ex presenting and ana&%mg the Ibn ‘Ashiir’s insight on the issue, al-Hasani

‘@s that if it is valid to speak of Magasid al-Shari‘ah as autonomous from Ui/

VS Ibn ‘Ashiir, Magasid al-Shari ‘ah al-Islamiyyah. p.172.
119 Ettia, Nahw Taf il Magasid al-Shari’ah. p. 267.
120 Al-Fasi, Magasid al-Shari‘ah wa Makarimuha. p. 151.
121 Bin Bayyah, ‘Aldqat Magqasid al-Shari‘ah bi Usil al-Figh. p. 134.
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al-Figh, then it must be spoken of as a relative autonomy required by methodological
necessity since the entire process of juristic reasoning is based on Magasid al-
Shart ‘ah. Significantly, he treats Usi/ al-Figh as Magasid-based science %\M‘hing
into it the spirit of Magasid al-Shari‘ah, while at the same time dravﬁ&[ention to
the relative autonomy of these two disciplines on the levels of themethod, subject

matter and aim. %2 Both terms ‘integration’ and ‘relatjvewnomous’ 123 as

highlighted by al-Hasani in demonstrating the relationshi Vi thei meaning of the

autonomy in light of the integration of Islamic knowle I \d
AR
S

In this respect, al-Raystini demonstrates that the@e of Magasid priY~ les and
: L

maxims is a most potent manifestation of the mm/ a MMof@'discipline,
let alone a large number of studies and cm?es ertaini it.li“Q twithstanding,

this is relatively autonomous since it not, neg

e in lation of various

A

Islamic disciplines just like the :velbpmg 3 I &Ic disciplines without
o i

Islarhig kn Igdgox it.125

N
In conclusion, this research upport‘d the id Magasid as an independent
.....&?:mg
discipline given thesintegr |oi1. mary (9:9 on of the support is the historical
as brieiﬂa;/ outlined in this chapter, justifies this

@

e, 'ucs't)like the other disciplines that were born

utterly separating themselves ﬁg\

development of, Islamic kn

independent Q tT cTis

centurie% kn thiy ga ‘*I n@dﬁn indicates the beginning of the historical
development of Islamic knowle@e‘s;aying:
\

@asis of all the traditional sciences is the legal material of the Qur'an and the

VZ Ettia, Nahw Taf‘il Maqasid al-Shari’ah. p. 266.
123 Al-Hasani, Nazariyat al-Magasid ‘ind al-Imam Muhammad al-Tahir Ibn ‘Ashir. p. 438.
124 Al-Raysini, al-Qawa ‘id al-Asas li ‘Ilm Magasid al-Shari’ah. p. 6-7
125 |bid., p. 7-8
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Sunnah, which is the law given us by God and His messenger, as well as the sciences
connected with that material, by means of which we are enabled to utlllze
further, requires as auxiliary sciences the sciences of the Arabic langua |c [

the language of Islam, and the Qur'an was revealed in it. *

The different kinds of traditional sciences are numerous because\B sible Muslim
must know the legal obligations God placed upon him and h w men. They are
derived from the Qur'an and the Sunnah, either from t hr Ah consensus, or

a combination.

Thus, he must first study the explicit wordin of t Qur' hisfis the"@’lence of

Qur'an interpretation. \/
Then, he must study the Qur'an, boN;dmg the ner i@/hlch it has been

A
t h dgbught it from God, and

ft
with reference to the differe the wo t&(&r'an readers. This is the

science of Qur'an reading.

transmitted and related on the au

l

h

|

must discuss th smitt

Then, he must study how ta S isdre ate‘.dé}ﬂts originator (Muhammad), and he
e@ have@ded it down. He must know their
circumstance% eir probit gtLatcme information one receives from them may

O
be truste {&5 th? b} ~@Pto know the part of it, in accordance with the

implications'of which one must Y?I'hese are the sciences of tradition.

Th\we process of evolving the laws from their fundamental principles requires
e normative guidance to provide us with the knowledge of how that process takes

lace. This is the (science of the) principles of jurisprudence.
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After one knows the principles of jurisprudence, one can enjoy, as its result, the
knowledge of the divine laws that govern the actions of all responsible Muslin?is

is jurisprudence. (0\

Furthermore, the duties (of the Muslim) may concern either the body, or the heart. The
(duties of the heart) involve the faith and the distinction of whatyis to be believed and

what is not to be believed. This concerns the articles of fali ich deal with the

essence and attributes (of God), the events of the Res on,Par d'se, punishment,

and predestination, and entails discussion and defenge of these subje it thwhelp
| &
12 Y

of intellectual arguments. This is speculative the <
N

\,incll@he hints of
i oféﬁzv discipline, lbn

called tasawwif or

Obviously, Ibn Khaldin spotlights the birth of the kn
integration of them. For a more obvi &aal

Khaldtin provides his insights on t@ emergen \N.Q%d

N
Sufism as a systematically treatj'%plineﬂ u Q(:)
&
N ¥ D
"When the sciences were ?m dO\’n systemati and when the jurists wrote

D
o
-
—t

[
works on jurisprudenc%he pringi le fju&i(s/ dence, on speculative theology,

Qur'an interpretati N othef subjects, th Is, too, wrote on their subject. Some
_ N
sce

Sufis wrote oqws over tkc')@m and self-scrutiny, how to act and not act
in imitatiq_ odel (saint .‘;’@Nas done by al-Muhasibi, in his Kitab al-
Ri ‘dyah%r (Suff'avz‘;wrﬁﬁn the behaviour of (Sufis) and their different
Ki ystical and ecstatic“e(.x;\bérience in the "states." Al-Qushayri in his Kitab al-

a
isalah, and as-Suhrawardi in the Kitab ‘Awarif al-Ma ‘arif, as well as others, did this.

Q-Ghazﬁli combined the two matters in the Kitab al-lhya’. In it, he dealt

126 Tbn Khaldiin, al-Mugaddimah. p. 2/359.
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systematically with the laws governing asceticism and the imitation of models. Then,

he explained the behaviour and customs of the people (Sufis) and commented

technical vocabulary. Thus, the science of Sufism became a systemati \ated

and its laws had existed in the breasts of men. The same had been case with all
other disciplines, such as Qur'an interpretation, the science of @M, jurisprudence,
rg

the principles of jurisprudence, and other disciplines. (The nlyllater on) treated

systematically."127 .\d’
Y
N el

Accordingly, in the context of Magasid aI-Sharz"a\h‘, it has bgen‘deve since
4

many centuries in various disciplines includingg¢Usi/ ai—Fiqh\ nd has;z'}! discourse

emphasising on the purposes of Shari'a}(%%\ci e.is\a axi % to recall the

S
previous citations of al-Qarafi and Draz, ocal_poin e &Qsion of the spirits

and wisdom of Shari‘ah. (') o >7 0}&
‘% &

7]
Moreover, the numerous stu%yon j Ine l@ease the significance of its
stand-aloneness. In t eCf tasa ;f,}nl @n succinctly reviews several
cerni

’$ s
n@j‘fhe discipline and mentions its

fundamental works{ erim@
-~

independence. 111"t ont M‘czgdsid al-§ham"ah deserves at least the same as a

!
n’ it ﬁa? been witnessed, including the apparent

&
contrib% the Jo ic :a-s@'bi and Ibn 'Ashir. Evidently, Imam has listed
wor

¢
significant n of Studie

Nai

numMero ks related to Magasid studies in his 10 volumes book, from the classical

g
\wre than a thousand year ago to our time, as evaluated by him.!?8

Qvertheless, this study insists on the integrative feature of Islamic knowledge.

127 |bid., p. 3/52.
128 |mam, al-Dalil al-Irshadi.
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In light of the result, this research explores the roles of Magdasid approach. It

independently examines specific family-related purposes as they signify as e I

impact to the study of contemporary figh of family. As can be seen fur@nily-

related relations are genuinely fundamental in Islam. Therefore, the p of it are

highlighted in the Islamic scriptures. The study chooses the nasq status of the
a .

illegitimate child issues for the contextualising and applying tHe Magasid approach in

the context of figh of family in Malaysia.

é | &
2.2 The Roles of Magasid Approach P

As tremendously mentioned in the Isl@ptures, ry ¢ acet of Shari’ah
is to apprehend its messages and @pli it in E\Fg\@ns @,\Allah says in sirah

Fussilat, verse 33: % A
A} A%

\
“Who is better in spee¢h t nzne wh ﬁmﬁen@llah, works righteousness, and

4
says, “I am of those{bo s" 4 &

A

N [
Indisputably,%ls a egd &)nEiEHension before application, and during the
applicati krder r) bny that @le’s intention in acts undertaken conform with

the intesion of the Lawgiver iquslation.129 Both apprehension and application are
\

r ’Mo the topic of roles of Magasid approach.

Qn al-Qayyim concluded the essence of Shari’ah by noting that:

129 Al-Shatibi, al-Muwafagat. p. 2/604.
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“The Shari’ah is built on the foundation of wisdom and people’s welfare in this world
and the afterlife. It is all about justice, mercy, wellbeing and wisdom. W

departs from justice to oppression, from mercy to its opposite, from (e%hg to
depression and from wisdom to foolishness, has nothing to do with th*i’ah even

if it is claimed to be part of it based on some manipulations.”** Q

-—

The interesting idea that Ibn al-Qayyim called ‘general ;Magasid® has a significant

impact on all or most of the areas and circumstances

as @r pointed
§
out in his description of Magasid.®*! Moreover, thig,general Magdasid OLHd\ﬁ@' be
(.)

limited,'** as it has been derived by scholars thr the in(}uc‘ve ami@ on the

Islamic scriptures. This category of Magasid i%ower I\anQ

principles before understanding and p@ Isl jc seriptures.
For a better appreciation of the p 39, th'ﬁ y hi Iigm},mow Magasid approach
" S
i enceA‘m explain further, this study

egar ect(-a universal

could play significant roles i mic |

=0

divides the Magasid approachfinto fiv l
on Islamic jurisprudential ';;ues.T\h'e y-ﬁlgojurther elaborates specific or sub-

@,

roles of each I@ole that ovide ctical reason and explanation. The
N
definition of em to illustrat t‘hdir tugsdcts, not to send a message that they are

distinct fr@ other/Instgad;'the reles are interrelated — for example, the primacy
4

of the which is nsﬁer‘e\d,% be the foundation of all other functions. At the

N
leading roFS.%at give impacts to the research

saw , It is mentioned seh(r?altely for the reason of spotlighting its distinguished

."The same goes for the others since the intent of the specification is to highlight

Qir positions given the interrelationship between them.

130 |bn al-Qayyim, 4 ‘lam al-Muwaqqi’in. p. 3/429.
131 Tbn Ashiir, Magasid al-Shari‘ah al-Islamiyyah. p. 251.
132 Bin Bayyah, ‘dlagat Magasid al-Shari‘ah bi Usil al-Figh. p. 31.
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Interrelating Of Universals and Supervising The
Primacy of the Quran Particulars Realization Of

- Concepts of the - Conciliation between W EGENo

Quran for the universals and particulars. - Istihsan.

Magasid study. - Finding answers for newly - Blocking and
emerging issues. opening the means.

Evaluating Hadith Transmission And
Text

- Hadith text:

1) Impact on extracting the underlying
purpose

2) Impact on criticizing the hadith text
- Hadith transmission

7 s

‘s\idjﬁxpproach.

) o S
2.2.1 Primacy of The Quran 4 Q%’
As an ultimate source of %ndir abl al-@ Is considered the supreme
I th

guidance granted by ple for the e}tlern'h of their life here and hereafter.
P4 )

Meanwhile, the ;@sourc', y Sur@s’is justified so by using numerous

Quran’s commw igati e to w the prophet as the illustrator of the

¢
Quran. The % could rghede by al-Shafi'i’s argument in his al-Risalah

N
when h% s thelt fs o@picuous declaration.

&

Consist of what He has declared to his creatures by texts in the Quran.

0 i) Consist of those duties the obligation of which He established in His book,

but the modes of which He made clear by the tongue of His prophet.
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(iii)  Consists of that which prophet established by example or exhortation, but
regarding which there is no precisely defined rule from God in the
(iv)  Consists of what God commanded His creatures to seek through ijtihad.*
27
Besides the illustrative role of Sunnah is mentioned in the argume%f.aI-Shaﬁ'i, it
literally conveys the message of the primacy and centrali NQuran as both
legitimacies, the Sunnah and ijtihad can only be so th &Tclt)mmand of the

Quran. Al-Shafi'i also stresses that no misfortune wil desgen ny of the

followers of God’s religion for which there is no nce in the 0# @bd to

indicate the right way.134 Y
Y/ '5?
He maintains this primacy idea as he @at the abr @'ﬂranic Verses can

only occur with the Quranic vers selves, %he C '}ends that the Sunnah
\

cannot abrogate Quranic verse%lt shguld lys foll@mhat is laid down in the

&
book, and that the Sunnah ig_intended r plicate t@anmg of communications of
general nature outlinedii Euran.13 { 0‘
NGy

In a more evid %e

primacy an e 5|t y

__.ﬂ

nﬂ'ng@(?ous verses of the Quran, hadith, insights of
the co of thé ‘at and@so looking into the experiences of the scholars,

ds that a specialist Gn\)the Quran should be an expert of the Shari’ah in

g?&“ All verses of the Quran can be considered a word as they are interpreted
M3 Al-Shafi’i, al-Risalah. p.111-112.

134 Ibid., p. 110.
135 |bid.. p. 181,
136 Al-Shatibi, al-Muwdfagat. p. 3/311-313.
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intra-textually, 137 hence the Quranic text represents an interrelated and complete
whole. The Medinan verses only can be aptly understood by thoroughly lookin
Meccan verses as the latter is the foundation for the former. 138 M@ the

preservation of faith, life, intellect, progeny and property were funda covered

in the Meccan phase, even there were other verses revealed later stg€ngthening and

completing the concept.139 V
Concerning the illustrative role of the Sunnah to the n, ethaIly, the
L

. X
ertain ((qat ) add i&aamed

gu%_zgnm an@zgxplainer
dit ,%dthdr }.@gz:pprove this

meaning.140 In this respect, Abu Bakrwgreported S th@% Prophet did not

prohibit what is permitted by God, %o again&\&u ,ﬁ\h is the foundation of
N

religion. In contrast, the hadi%y uilding«an t.tgﬁwch.141 Accordingly, the

\P i t@ran; its role is to detail the

meaning contained in the %a_ hasr .
abstract, clarify the ell%h sed (mushkil arlldslu\tidate the concise.142

4 '3 &
it -
This first signifieant rele ha Ive irtp}'t on the Islamic thought in general, and
K @ ',' (,)
Magasid dj rseé in [particular, ascgl-Quran is the supreme source of Islam.

>
Regardi he¥Magasid ?ours@I its roles are extracted from and inductive

Sunnah posits secondary source of Islam as the latt
(mubayyan) while most of the former a

(mubayyin). Besides that, there are numergus

exa of the Quran a@e illustrations of the Sunnah, and through the

3
S

bid., 3/355.
bid., 3/344.
% Ibid., 3/345
140 ihid, 3/366-367.
141 Al-Tawhidi, al-Basd ir wa al-Dhakha’ir. p. 1/132.
142 Al-Shatibi, op. cit., p. 3/370.
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examining of scholars' thought. For instance, the purposefulness of the Quranic verses

and the interrelating of universal (ku/liyyat) and particulars, are the Quranic priwx.

2.2.1 (a) The Urgency Of Quranic Concepts For The Study Of Maqg‘,sid

G

This research maintains the primacy of the Quran as 'r; sigrificant role of

Magasid discourse by reinstating the centrality of the QuUranic c cw‘re cgzrlezrs.
0 awaken i e‘n@gher

the% P In@;e 2:2 al-

ary‘ﬁurpo S: g
)
“This is the Book; in it is guidance .%without \B,To t Qé{&rho fear Allah.”
E'bgy o

Various verses are affirmin?'
as meaningfully assert Afghan
’ F &
accordingly, the wciuyp My, contairs principles of all knowledge.* For
uram consi 'ma@éﬁ concepts to guide humanity for a
[ ]
ft .'ﬁw c')

The main purpose of the Quran, as elucidated by Igb

consciousness of his manifold relations with

the purpose,
successful life here'and her

Quran % ot bé 'ad UY' the understanding of the Quranic terms —its
com&nd systematic arrang{a\jént alike- is renewed.146

\

he” concern on that has its root in the early Islamic heritage like the monumental

43 |gbal, The Reconstruction Of Religious Thought In Islam. p. 8-9.
144 Busheikhi, Dirasat Mustalahiyyah. p. 111.

145 Al-Afghani, Khatirat al-Afghani. p. 142.

146 Busheikhi, op. cit., p. 108.
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work of al-Asfahani (d. 502 H) titled Mufradat Alfaz al-Quran as spotlighted by al-
Zarkashi (d. 794 H).247 In his preface of the book, al-Asfahani conspicuously (T!s
the pre-eminence of perceiving Quranic terms’ meanings not only for tl(ﬁ\,e of
the Quran but all Islamic sciences. Consequently, all jurists and Musl ilosophers

rely on the meanings in their juristic and philosophical judgments.4® Q

Q)

the small sacred
melologist
langua ofe he
g . of t
e
|ng§~ terms
mu’min (believer), kafir (infidel) and munafiq WpoI cri Il as sa\ldiz (prayer),

ruki® (bowing) and sujiid (prostration) Wew

linguistic meanings they had previously K n.151\T

Cmy

This does not mean that all co ere ﬂEgar as n@lamic before Islam, but

Regarding the uniqueness of the significant meanings contai

book, as highlighted by scholars including al-Asfahani
made it clear as he explains the Islamization of the Ara

fundamental impacts of the Islam’s revolutiona ages.'*

- macs N & _
as a highlight of the primacy ofvQur pts. I@iently, there are pre-Islamic
vz t Iv f

virtues affirmed by Is he n u dafne@l meanings also introduced and

'3 &<

stressed. In this resy&t,lz tsu,iptﬁlgldg vario%L(sf%stances, including the jahiliyyah’s

highest ethical\e&a
earnestly in t)%an.

moral t%k Islaw u -}e an@?eshened them, making their energy flow into
a

certain 6hannels which it had p@a‘gd.m
\

<(;Ontains various virtues exhorted very

!
Vil ac&ip't?ng and assimilating them into its system of

eless, there was severe criticism of Draz nearing the mid-20th century. They

|-Zarkashi, al-Burhan fi ‘Ulam al-Qur’an. p. 2/173.
Al-Asfahani, Mufradat Alfaz al-Qur’an. p. 24.
49 |bid., p. 23.

150 Tbn Faris, al-Sahibi fi Figh al-Lughah. p. 4.
151 |bid., p. 45.
152 Isutzu, Ethico Religious Concepts In The Quran. p. 75.
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were referring to the studies on moral, but Draz views that the authors and their works
including 1bn Hazm's Mudawat al-Nufiis, 1bn Miskawayh's Tahdhib al-Akhlag,
Isfahani's al-Dhart‘at Ila Makarim al-Shart‘ah, and al-Ghazali's ihya’, O@ded
to put down in writing the fruits of their meditations and philosophic ies, and in

which the Qur'anic text itself is either missing or only present% a secondary

position.153 . V
Seemingly, beyond the certain context of the criti@ a@t to urge
researchers to re-examine different topics in ligh Quranic concept thbroughly.

t of the
5
Regarding the facets of the concepts, this researc inctly emphasizes t a't\
4 \,\Z‘

(1) Al Quran and al-Sunnah are related, to tK pu \Sha@;nd serving
them. Since the verses of the @ propheti

repeatedly argued, then its c@ests em gdi &\t verses should be so.
. eN .
(2) The Quranic concepts d td'the | ic @mgs as they have rulings
&
serving them and not\nrely 1 ophiq@exercise in the absence of
‘rd,

practical impa“cis reg %

ldh@ssmn mentioned above on the
relation bet&wqu.slid

Thus, the conENe r Iat‘c‘e qpu@s of Shari’ah and its rulings. The better
f t

(Q' most related ura@concepts of this study is presented further in
the saf%er. ‘v’ 'é\

NS .
nterrelating of Unive

. | rsals And Particulars

diti Q&re purposeful, as
O

@D

Ao,

examinati

153 Draz, Moral World Of The Quran. p. 2.
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As insisted before, all the following roles only deemed fundamental by the Quranic

injunctions. The same goes with the second role of Magasid appro

understanding the divine texts significantly in order to harmonize rally
\

‘conflicting’ texts as mentioned later. The wholeness feature of magasid, approach
urges Muslim to read the Islamic scriptures by looking into the gov&ing principles,

namely universals (kulliyyat) or been referred to as al-mukkamat. Whis is mentioned

clearly in the 3: 7-8 of the Quran as follows: z '

[ , .\od‘ N g

“He it is Who has sent down to thee the Book: In it are Verses'basi.s_ or ‘fur_l.rﬁlmental

(of established meaning); they are the foundation of the Book: others are allegorical.
_ _ _ Y~ N\NY v

But those in whose hearts is perversity follow the part thereof thgi is allegorical,

. Ay
seeking discord, and searching for its hidden meanings, but no one knows its hidden

N~ aA
meanings except Allah. And those who are frrmly grounded in knowledge say: "We

NI .y N

believe in the Book; the whole of it is from our Lord:" and none will grasp the

aOaN NJ

Message except men of understanding. "Our Lord!" (they say), "Let not our hearts

- ¥ I ¥ =

deviate now after Thou hast guided us, but grant us mercy from Thine own Presence;

) Il

for Thou art the Grantor of bountles without measure ”

The pray G d 1% rﬁg @(Q/erse of mukkamat obviously indicates the

danger odob Cc ons ces for those who ignore the governing

un| Accordmg to Ibn ° r muhkamat is essential principles of Islamic faith,

|cs and teachings. ** Many jurists, like the classic al-Shatibi and the
mporary al-Qaradawi, stressed the fundamental of discerning universals before

xamining the Islamic Law. For example, al-Shatibi explained the pre-eminence of

154 Ibn ‘Ashir, al-Takrir wa al-Tanwir. p. 3/155
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universal principles over particular texts,'®® while al-Qaradawi named it ‘combining

between the particular texts and the universal purposive principles’.*>® Y-

Gy

One of the essential features of these universals is that they cannot gated as
they are supreme and governing the understanding and interpretation’ of the Islamic
scriptures. Considering that the majority of the revealed ver SN Meccan phase
was universal in principles, it can be implied that there m frw abrogations.

However, in reality, there should not be any abrogation eun eWen though

®

at s’at@t can
reasqg}@ and its
X

significance are briefly explained in the 1W ermﬁre, unive@fs are deemed

certain and unambiguous as well a era and cen bef %pprehending the

Islamic Law. 159 (,) \_\_? ,Q\
? o S
To better understand, it s X no'r at what ﬁieam by universals are two.
el

Firstly, those enunciat%i itly in"t S mik @tures, and those derived through

’ &
the inductive pro@ fir@*&xemp&d by the 4:58:
&

And when ye judge betweeg man and man, that ye judge with justice: Verily how

excellent is the teaching which He giveth you! For Allah is He Who heareth and seeth
-~ W
all things."

QAI-Shﬁtibi, al-Muwafaqat. p. 3/219-220
5 Al-Qaradawi, Dirdsat fi Figh al-Magasid. p. 135.

157 Al-Shatibi, op. cit. p. 3/90.
158 |bid., p. 3/91.
159 |bid., p. 3/221.
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As for the second, they are those which are arrived at through an inductive reading of

AN

several specific texts and rulings, such as the preservation of the essentials,
\7J
exigencies, and embellishments, as well as all the general objectives of the Law and

overarching principles of the jurisprudence, such as, for example, the principle

oD
according to which "Necessity enders the forbidden permissible,” and "Hardship

brings ease."16° ? z l

Meanwhile, what is meant by the particulars is evid ertaining pfm sues

such as a verse which conveys such-and-such g, ord etic @'th which

serves as evidence in favour of certalnw on oi:rta quesué\or particular

instances of analogical reasoning.161 ) O

(¢
<8~'
2.2.2 (a) Conciliation Bet@ T an Pat@ars

Another minor rc;l&a
universals of w %

160 Al-Raysiini, Nazariyat al-Magasid ‘ind al-Imam al-Shatibi. p. 369-370.
191 |bid., p. 370,
162 Al-Shatibi, al-Muwdfagat. p. 3/220-222.
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Accordingly, one of the underlying conditions before interpreting the Islamic
scriptures is ensuring the compatibility of the interpretation with the highest obwm
of the Shari’ah that are universal. In this regard, besides insisting th@n of
Shari’ah as essential in interpreting the texts, al-Durayni even stressédk the most

accurate interpretation of texts gained from the utilizing of lMaqa’sid before

\4
sw impact of the

and specific purposes. % , _\Q
s \,\Z‘

interpreting them. %3 Since the role of conciliation is the

hi t universals help to find

AN

nside this, al-‘Izz explains that if

answers for contemporary?g g T S.
someone seeks to kno% ing of Killin ant ee, then he can find the answer

o
[
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o
D
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“Then shall anyone who has done an atom's weight of good, see it! And anyone who

= | ]) X

has done an atom's weigat of evil, s

=
=
[72]
@D
D
—
—

S

A
: ?Xe goes for the verse 2:205:

\“But Allah loveth not mischief.”

163 Al-Durayni, al-Mandhij al-Usiliyyah. p. 171-172.
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Besides, anyone who interests to know the ruling of giving water to dog, and killing

R
O

To exemplify the insight of al-'lzz in the realm of family, it should Rnoted that any

snake and scorpion, then he can find the answer in the 99:7-8.1%4

means relating to family-related matters that serve the univer§al meaning of the 99:7-

8, are considered good, even though the means are not ly p'escribed in the

W 205, any

Meanwhile, the statement pomted

raised by him. %
N A‘"
ol NS
1. Firstly, there a% al pri ;yaﬁd@ing in the Quran that could be
e, the

:

F 4
found in r@ses @m , |cted verses as cited.

It is es SEE‘h ack WIe tn'at é?lnlversals should not be limited to a certain

e preémi }soura& Islam, namely Quran is opened to be read and

g& In this regard, des@éategorlzmg the universals into four major groups,

ysum contends that it is concluded based on his thorough research. Hence he

0 grees the possibility to add groups as well as the universals in other studies.'%

164 Tbn *Abd al-Salam, Shajarat al-Ma ‘arif wa al-Ahwal. p. 225.
165 Al-Raysini, al-Kulliyyat al-Asasiyyah li al-Shari ‘at al-Islamiyyah. p. 73.
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Bin Bayyah also concurs this opinion as he states that great Magasid is open to be

added and should not be restricted as mentioned before. T

2. Secondly, the universals could be referred to find answers fo Issues, as

demonstrated in the earlier Q outline.

Av

It has a close relationship with the principle of masalih mlﬁalah s the universals

govern it. The principle has been applied for cases Where no p

affirming nor denying the ‘Islamicity’ oft%erests (m i‘b ‘&&-}some
ch

instances. Facing such cases, jurists of di \ thp\‘,rnmple at

t ha:\e been clai f refusing it,

as academically affirmed by schol\gf) é
AN
‘0 >,3 &

texts are

é

various levels, including Hanafi and S

Considering the S|gn|f|cance o ersa atibi sé@ if ijtihad is employed
for discerning sources of b d h[ reg rdles; hat particular texts have to
say, or is based on so whichfis ac eﬁfe all on the authority of a scholar

who has already '%Td in litzhad‘ba ed (gpamcular texts, this does not require
Arabi

knowledge of \ Inst&:é." all it requires is a complete, detailed
gd

knowledge rpo s t
S
& ’ <

£ ¥

at the universals g%%?ﬁng the application of al-masalih al-mursalah is to

c I

y attempts seeking to misuse the principle by providing solutions contradict

6 urposes of Shari’ah. Besides, the universals encourage people to creatively seek

166 Hasan, Nazariyat al- Maslakah fi al-Figh al-Islami. p. 588 and 326-388.
167 Al-Shatibi, al-Muwafagat. p. 4/491.

63



the best solutions and finding the aptest answers for their challenges and issues.

Moreover, there are various levels of universals, and they are interrelated. An e?ﬂe

&

“Allah commands justice, the doing of good, and liberality to kith and kin ...”

is the first part of the Quranic verse in 16:90:

Apparently, there are three universals mentioned in it w az ‘ju'tice’, ‘doing of
good’ and ‘liberality to kith and kin’. The universalit ture pf W first and
[

Y
second are clearly understood as they constitute o y principl ar’d @ches,

including the third specifically referred. Other \ oplqv?ﬁy not to

oTsis li part.@gr; like doing
i esp@t can be deemed

forget about their kiths and kin,'®8 the liberality

good to parents and spending for thei |I9Thus, i

universal too, but, unlike the first ar&sond, its \&r?a i

S
Rsy

2.2.3 Supervising the ization of Magqasi

ole 'of. Magasid (B%(’)ach is a reference in practising and

The third signiﬂ&
@ l (,)
operating t amic ruling sp{te Qa)/lng particular understanding agreed upon, it

is still gss to fef JMaq%SJd before engaging in ijtihad and issuing legal
decisi In fact, this role is @fe with one of the main concepts in the Magasid al-

A

Shari ‘ah named i ‘tibar al-ma’alat (consideration of outcomes), al-Shatibi establishes

&e;oundation for this principle, saying:

168 Tbn Ashiir, Maqdsid al-Shari‘ah al-Islamiyyah. p. 14/256.
169 Al-Raysini, al-Kulliyyat al-Asdsiyyah li al-Shari ‘at al-Islamiyyah. p. 34-36.
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“Heeding the outcomes of actions is consistent with the higher objectives of th ]
whether the actions concerned are in accordance with the Law or in viola@reof.
Therefore, the person engaging in ijtihad is not to judge a human actiom,“e it one of

commission or omission, until after he has given a careful “thought to the

consequences to which the said action will lead.”170 : V
To further explain this related role, it is divided into t ub-roles, y istihsan
oo g
and blocking and opening the means. é , _\C}
4
<

"IN
2.2.3 (a) Istihsan \, 0\ {\
This role is related to several prinzﬁﬁof Islam\lavgf '_hnce, the principle of

istizsan (to consider somethi that is based o@e principle of al-ma’alat

(consideration of outcomes)gi

(7]

e using of giyas (analogy) in

27
/é}/

deriving ruling and cz% othi‘r prin gés‘rb' maslakah and ‘urf (custom) in

order to prevent ha dgras;l \ ! é/
R¥F ¢
N

!
[ ]
In the Usil al-Figh terrr/ istihsan H:eaQ;t?Jrning away from a ruling derived from the

) N
principle_ of analogy 4o rrullﬂ?due to significant reason.'’? Thus, obviously in

Y—v

cas nflicting between d@nt rulings derived from analogy and istissan, the

170 1bid., p. 4/517-518.

111 Al-Shatibi, al-Muwdfagat. p. 4/526-530.
172 Al-Zarqa’, al-Madkhal al-Fight al- ‘Am. p. 1/89.
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latter should always be given priority because it cures problems stemming from the

T
N
O
¥

Besides, the role is also related to the principle of sadd al-dhari‘ah (blocking the
s;;rce' of the Islamic

maslakah alah ‘urf,

s’[himad to
enstzgﬁould be

f mean ollo the ru@s of ends and

O
.\

applying of analogy in some instances.173

2.2.3 (b) Blocking and Opening the Means

means) that is deemed as one of the fundamental secon

Law, in addition to other sources namely istifsan, istish

shar‘ man qablana, and qawl al-sahabi.'’* Nevert
prohibited ends should be blocked, means th

opened. It can be simply said that the ruli

purposes.t” \

Thus, to block or to open |s t of resea hﬂon to realize Magasid for
specific issues. Sometime anlp pos se 0 be conflicting. Hence the
different levels of pu% ould: di s‘(lﬂe weII as the aptest for certain

context and time. ermorel d be owledged that in many cases, the

‘_‘b

rulings of mea op cau e obligation is to realize the intended

purposes, n ﬁ@eans tself. 4 (J(—)
Qv NN
1)) S
Yv
anrd, most rulings\(%"means (ahkam al-wasa’il) supported by Islamic

sc s are not permanent but changeable. This research used the word ‘most’

6 use there are several means deemed permanent, especially things related to

173 |bid., p. 1/93-94
174 Bin Bayyah, Amali al-Dilalat. p. 469-632
175 Al-Qarafi, al-Furiig. p. 2/63-64.
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worship (ta ‘abbudi). For that reason, Shari’ah aims at the differentiation between
‘ibadat (ritual worship) and mu ‘amalat (social interactions). 1® The |ns

reconciling between the categories of permanence and change as c@i by
scholars, including Igbal, is recalled here as it is related to the prlncmE%wovement

in the structure of Islam namely ijzihad which is concerned by this ro |R”

2.2.4 Evaluating Hadith Transmission and Text .\d‘
Y
| S
Since hadith studies are related to the study o i sl\ and\tgzt (matn),

X
hence once of its primary focuses is a methed \H‘Stlg n of@ondmons of

transmitters to ensure the authenma
Investigating the conditions of tr itters deeﬁ@‘ %e
i ? € v

studies. This is obvious by si king at de mon@‘fa meanings of the terms
consisting of the hadith s \1 I ) this‘,ﬁect al-Tahanawi (d. 1943)
elucidates that the had%| s concerned alhlya‘th the authenticity of hadith that

eventually related 1\ [1 \1& of tr{\&mltters especially on their justice

i -\'najor part of hadith

(‘adalah), retewdabt) a nzate“}&hlfz) 178
(0 d
On the &ﬁpz ent @ nted out by al-Tahanawi indicates that there is

alsmﬂ&cond major part o@’ studies, even though it has not been given ample

a as the former. The second part emphasizes the text of hadith. Referring to the

dn asis on both transmitter and text in the hadith studies, Mohammed al-Ghazali

176 Al-Shatibi, al-Muwafagat. p. 2/581.
17 |gbal, The Reconstruction Of Religious Thought In Islam. p. 147-148.
178 Al-Tahanawi, Qawa ‘id fi ‘Uliim al-Hadith. p. 31.
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concludes that the scholars of hadith put five prerequisites before accepting the

attribution of hadith to the Prophet. The first three of them are concerned M

study of transmitting, whereas the rest related to the text.1’”® The three th ated
to transmitting are, firstly, the transmitter of a report must have a rel!ﬂkg memory,

secondly, must be a person of just character and pious, and thirdly, Q ualities must

consistently exist in the chain of transmissions. The other tw re related to the

text are the report must not be outlandish, and there is n efect in a report.

Based on both significant parts, the fourth fundamen maqasld approach
L

divided into two specific minor roles, namely text an smission. l ‘—}
=

¥
Y‘

2.2.4 (a) Hadith Text \/

cﬁ*

The impact of Magasid al-Shart ah%e study \d_‘f:gsh xEsnot a new concern as

__.2

0 ) |
many examples of the apphca is approagh €an @seen in Muslim scholars’
writing. Before providing thI tement, t‘igq search divided the impact to

the hadith text into thr% im pa on xtr‘ac‘f@‘ the underlying purposes behind
¢ &
the commands an Nbltlonls \ened i

the hadlthtext( qd mat

ith, secondly, impact on criticising

wdly@}%act on the hadith transmission.

,—QC—)

S
1. ?the ‘@jerlylng Purpose Behind the Commands and

\,
h|b|t|0ns in Hadith
S

GE first impact is related to the general study of Magasid as covered in the
i

scussions on its meaning and the previous roles. Considering that Magasid looks for

179 Al-Ghazali, al-Sunnat al-Nabawiyyah bayn Ahl al-Figh wa Ahl al-Hadith. p. 15.
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the underlying purposes and rationale behind rulings as the apparent feature of the
Quran and hadith,'® there are many practical instances found in the prophe .
Evidently, al-Shalabi provides numerous instances of ratiocination depic@n the

Prophet himself.18 This proves that Magasid have been taken into t by the

Prophet. Y.
NV

'tK schl)Iars stress the
jons. Tw al-Qarafi
oy
differentiates between the Prophet's actions in the capacCity of a conveyer Qf @ivine
message, a judge and a leader.®? Ibn 'Ashi eri\d‘n' ' twegg' different
capacities in respect of which statementsw ns sue t@S:he Prophet.
oIit@‘teadership of the

Furthermore, in order to purposefully understand the

importance of exploring the intents of the Prophet's

They include legislation, issuing edicts,, adjudication,
state, guidance, conciliation, advice%ose see \Hgop'

uplifting of people, teaching IoftQ truths, «disciglining, and non-instructive

ordinary statements. 8 \ %
z ’ '
2. Impact on Criticizing the % (naqd. al-matn)

N
Meanwhile, ﬂt seeend ig conce gl/vitb_ghé criticizing of certain hadith texts when it
is deemed@ atic jwithth pﬁ!es of Shari’ah. Apparently, the utilizing of
_ Y &
Magasid itically i esn'gate

had@’usequently, one of t

0 Al-Shatibi, al-Muwafagat. p. 2/334-335.
181 Al-Shalabi, Ta ‘il al-Ahkam. p. 23-34.
182 Al-Qarafi, al-Furid. p. 1/426.
183 Tbn Ashiir, Maqdsid al-Shari‘ah al-Islamiyyah. p. 212-226.
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;@,\counselling, spiritual
N

dith text is acceptable among the scholars of

=0y
g

conditions considered incumbent before accepting or




rejecting hadith is not contradicting with the principles of Shari’ah as outlined by 1bn

al-Jawzi. Y.
S

“If you encounter a hadith that contravenes rationality, or contradicts principles, know

then that it is fabricated.”*8* T

One of the meanings of ‘contravention of rationality’ i s;essi n the essential

concept of grasping benefit and preventing harm that™is,very ow Magasid

[
theory. While great purposes of Shari’ah, like p%«m of religi I’fe_,\@‘zlfect,
progeny and property, is one of the meanings ‘p% . enth%'d by Ibn
al-Jawzi. 1% Besides that, Ibn al-Qayyi OR:: had,@:at contains
corruption, injustice, vain, praising fal\s(mondemn uth@ ch acts, then the
Messenger of God has nothing to d% it.lsﬁ\i??re @tioned are harms that
are opposed to the purposes OI%ah. ﬁenc the r > Magasid in criticizing
hadith is generally well % es heog@!ly, by the scholars of this
discipline itself. (;%' U S
NG,

Moreover, methodological \’Q ce@* Magasid deemed certainty or high

L
probability &}xtra ted_ i u&iv@ rom numerous verses of al-Quran and
\
hn

support%

in ccasions of his al-Midsdfagat, for instance, he said:

\

idences that are under consideration here, however, are based on induction by

Gmeraﬂon through the entire corpus of probable evidences that converge on a single

y hadith /?I-Sh'_ made it clear by asserting the certainty quality

184 Al-Jawzi, al-Maudu ‘at. p. 1/151.
185 Al-‘Awni, al-Nazar al-Magasidi wa Dawabituh. p. 62.
186 1bn al-Qayyim, al-Mandr al-Munif. p. 57.
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meaning to yield a definitive meaning.”8’

General Magasid is a conclusion of a study based on inductive reasoning &t sed
earlier. Some of the purposes achieve a level of certainty, thus must be hority
to examine texts in individual reports (akad) as the reports co %probable
(zanni). For the probable reports that contravene the purpose, where t e IS no way to

interpret it in light of the purpose, then the purpose sh uIdWoritized over the

reports,'88 l

The point may be exemplified by Aisha’s crit responses _t é’rd.&@veral
companions’ reports of hadith. For instance, Ai mzed‘a adi re%%'d saying
that the woman, animal and house as ev ortents. e edlat orrected the
report, articulating that “Arabs of the perlod 0 sa@ht woman, house,

and animal were the sources of badfu ” . Then, ‘te a@ramc verse, 57:22, to
S

H 189
further confirm her stand. Q-
\ %
— ' S

“No misfortune can happen on earth or in your souls but is recorded in a decree before

Y AR
We bring it into existence.” P ¢ P o &

one of the%.o the Shari‘ah, jas s one of the most important consequences of
gy or v

of the an'&h, h&'been taken into account by her.®® Otherwise, the
\/

the unive
re[&§ld violate the higheﬁ*purpose, thus causing gender injustice among people.

‘\é other, the purpose of preservation of intellect as one of the five basic

7 Al-Shatibi, al-Muwdfagat. p. 1/50.
188 Al-‘Awni, al-Nazar al-Magasidi wa Dawabituh. p. 59.
189 Al-Zarkashi, al-Ijabat li Irad Ma Istadrakathu ‘A’Ishah ‘ald al-Sahabah. p. 115.
190 Tbn Ashiir, Magasid al-Shari‘ah al-Islamiyyah. p. 329.
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necessities, as outlined before, also considered. This can be understood by
contemplating the verse quoted by her to correct the report. This verse SW

opposes the false believe on superstition, as supported by several othe@, for

instance, 36:18-19 as follows: *

esist not, we will

o

“The (people) said: "for us, we augur an evil omen from you: if ye

<

certainly stone you. And a grievous punishment indeed will be inflicted on you by us."

1
They said: "Your evil omens are with yourselves: (deem fe this an evil omen). If ye

are admonished? Nay, but ye are a people transgressing all unds""’\d \

The next instance is based on an essential pri ep ' by 1 I -Qayyim,
saying that hadiths that praise bachelor@%vﬁst e i eredﬁd hadiths. %!
Obviously, the reason behind this genera |on ict one of the general

&dently, describing the

purposes of Shari’ah, namely erv |o e y

significance of the preservat 11y, ‘ shu rts that, undoubtedly, the

most crucial principle undwm an legiSla he family should consist in
l

consolidating the bonds:of Darrl ek J‘dn,an -law relationship and elucidating

O

the ways of disso ng se th‘ee bonds if t@re liable to dissolution.®?

2.2.4 (b) Ha@ns ISSR o" (}(—)

In rm:e o the previous s u@f& the impact of Magasid to hadith text, there are

|mplied indication on the critical role of the Magasid approach to evaluate

0 h transmission. In this regard, Ibn ‘Ashir contends:

191 1bn al-Qayyim, al-Manar al-Munif. p. 127.
192 Tbn Ashiir, Magasid al-Shari‘ah al-Islamiyyah. p. 430.
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“Jurists need to know the higher objectives of the Shari’ah as criteria for the
acceptance of Prophetic Traditions and for the consideration of the opinions ow

from among the Companions and early scholars, and also in the differén s of

juristic reasoning and argumentation.”193 A

Ibn ‘Ashiir exemplifies this by mentioning two instances, first% ituation where

Umar refused to accept the report of Fatimah bint Qays r ar?me maintenance of
a woman in her waiting period, secondly, the rejecti ISha tQ the report of Ibn
Umar stating that a deceased person is punishedgbecause hi f:\d:e@over
him.194

Referring to the instances given by Ibn ‘A%,i ro

impact on hadith transmission only m@n after
is also one of the characteristics o%xpertxﬁg je\as defined by Ibn al-
%on about the'pos '(n}y for an individual to

lo

' =
w
@D
<8}
=
A;
[
D
w
—+
=0
jab}
—
—t
=
D

Qayyim, when he answered
&

olg@ at the transmission. Among

discern forged hadith with anMeli i
the features are skilful%;hing rIvan toldis@q%ne and skilled in the life of the
:
ctions,

s

arl M pect%d,'g‘p%'ists of his orders, prohibitions, and
A N

\ '] ' %(J

4

One of th@g exampleSpofithis is.a’ hadith that was reportedly said, “the best of
you i %st two“c rids %

, Wi,zev has no wife nor child.” One of the prominent

Prophet and his inst

messages. 1%

N
sC hadith, Abu Hati azi (d. 277 A.H) and scholars who concur with him
‘@Jdge this report as forged.
193 |bid., p. 188.
19 |bid., p. 188.

195 |bn al-Qayyim, al-Manar al-Munif. p. 43-44.
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This is so even though no transmitter claimed to be a liar. If their argument were only
based on transmission, the result of their judgment would only be weak, or exw
weak, and the judgment depended on the different evaluation of hadit@rs to
Rawad bin al-Jarah. However, it was judged forged after considering‘!&xt, where

Magasid had been one of the dimensions applied in the considerat% as the report

contravenes the purpose preservation of progeny.% : V
In sum, as an approach that is fundamental to interpret lami SM’ it can be

concluded that the Magasid approach also has an es

X
jal role fin t haﬂii@ﬂdies,
t% and{v?aom of a

di\th and,@s;mission, as
previously argued. \CO 6&

text and transmission. Besides its essential in

hadith, Magasid is also useful in the SIQQU

2.2.5 Revisiting Ijtihad In@mi ola shipéeg cy

The fifth role rj@ the F i
scrutinizing thew inte ions an ]gffstic opinions in our classical texts. This

[ ]
role is very,fundamental, R‘? y@c?ontemporary days, where there are many
S

classica% s indh ?iC schalarship heritage that were based on the different

L

realh& context. Moreov ,(%fme of them are different from our contemporary

nd context. In one side, the responsibility of revisiting and scrutinizing is

ial in order to realize the highest objectives of Shari’ah. On the other side, it is

196 Al-‘Awni, al-Nazar al-Magqdsidi wa Dawabituh. p. 62-65.
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applicable as long as the focal point is the changeable interpretations and opinions

without violating the permanent rulings. T

Furthermore, if the Magasid approach is deemed fundamental in unﬂA@deg the
ultimate source of Islam, al-Quran, as well as its illustrator, hadith, then It is easier to
argue about its role in revisiting the Islamic legacy. In this r SN cording to Bin
Bayyah, among the essential roles of Magasid is attai %Trengthen weak
opinion over the strong opinion. This preference to th ak opini med from

the knowledge of a jurist that it is considered better ay in fter a’:h _@g the

purpose of Shari’ah.t¥’

Moreover, the relation between Magasid F]D m|c n‘@"ﬁe perceived as a

dialectic relation between eternal ples an\ewg pllcatlons Different

challenges need different solmevlthoﬁ't violating tlQ‘:f)ermanent messages of

Islam. According to Iqbal |m1 al b f all life, as conceived by

Islam, is eternal and elf in varie ﬁd@nge A society based on such a
’ $ &

conception of re@st re‘: \re,\ n its ﬂ.f.a' the categories of permanent and

change.'%

&
N /! C
") o

As a resdlt, t ontz 0 Maqasld%proach and its significant roles are relevant in

amm many issues, mc@@ the familial relation and issues as specifically

d herein. Hopefully, by utilizing this theory, it might be helpful to offer apt

: E
0 ions for problems and realizing the highest objectives of Islam in life.

197 Bin Bayyah, Magqasid al-Mu ‘Gmalat wa Marasid al-Wagi ‘At. p. 119-210.
198 |gbal, The Reconstruction Of Religious Thought In Islam. p. 147.
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Finally, after presenting the roles of Magasid approach, this research stressed that as
could be seen, some of the roles are interrelated. For instance, the fifth role

included in all other roles in general. This research has acknov@ this
interrelation, but the reason behind this specification is to highli primary

capacity of each role, in order to avoid neglecting its function as“a@ reason not to

specify. In this respect, this can be exemplified by the fa us\ﬂ.ﬁamental higher
purposes of Shari’ah, namely the preservation of faith, ’Tm

property. A careful reading of the preservation shows th
included as part of life. However, both are distinguis erhaps so ils s@icant

dimensions could be differently perceived as it 0 Ksﬁ. \,‘T

23 Specific Magasid of Famil;(yjtions \?
TS
\eo N

ncI Tt Maq‘fid'approach specifically in the

For a better crystallization
<
context of family relat% research ex orlesvh highlights its specific purposes.

4 4
e

In light of the n;@ of I\l/laqd.sid\and its;aforementioned roles, it set forth by
focusing on twosmain premi \j &
GK ? c,)b

4

4

N
1) % conce ?ed t%‘ge family, emphasizing on three related Quranic
%cept, tagwa, usrah\ nasab.

&xamining the Magasid concerning family matters based on the tagwa
Q concept.

=) ¢
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2.3.1 Selected Quranic Concepts Regarded Family Y.

As previously outlined, there are three terms chosen to articulate the Ic concepts

regarded as family relations. The reason for the selection is that two out of three terms

(tagwa, usrah and nasab), tagwa and usrah, are fundamental !%h\e.(udy of family in
for t

Islam. The former is highly concerned as the great con hel Islamic law in

general, and in the Islamic family law in particular, as rar ue'a.\Md\‘vhil‘%Lthe

ifferently ir‘ag@ iteral
asa.% indisp&'sable for
this research as it is referred explicitly as W n trﬁ?hame in the study
on nasab status of an illegitimate chil light of M;qzsid pprc@(ﬁn the Malaysian

g

latter needs no proofs of its significance to be exami

meaning, ‘family’, is the best proof. The third

context.

In term of priority, this r C
> 2 :

concept as the Magasid il

while nasab is e@n thﬁn . ltis/considered as part of the term usrah
despite its partia{r eren :

-9

F %
Ta}ﬁs a Quranic term that has repeatedly been used in various verses, especially
it: regard to all the related words derived from the root word wa-ga, for instances

waqa, taqi, qi, yiqa, ittaqa, ittaqi, ittaqayta, tattaqi, tattaqin, Yattaqin, al-tagwa and
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al-muttaqin.'®® Based on the concordance of the Quran by Muhammad Fuad Abd al-
Bagi, this research has shown that there are 258 root-word-related verses in thw
in different places and contexts.200 The number confirmed what had beere%ﬁ/ Ibn
al-‘Arabi (d. 543 H) that there is no word in the Quran had been repeated more
frequently than the word al-tagwa.?® Ibn ‘Ashiir quotes that whemontends the

essential of ragwa for the salvation in the hereafter.202 ‘V

2.3.1 (b) Tagwa: From Term to Concept .\d‘
| S
Y

The root word for tagwa is waqa, its noun, ‘wigayah, N.Q ans s&éuarding

something from what may harm and hurtw -A_sﬁw?mi

the Quran conveying the meaning; two are:

NSNS

“But Allah will deliver them from the evil of that Day,” [281 1]

N S
L\ l'?‘.l@

“He will preserve them from the Penalty of the Blazing Fire.” [44:56]

Y
Lod

picts=several verses in

&

The real meani e tefMutagwa is @make oneself wary of something he/she
'

( ¢ ' (,)
fears. The e word som rr# m%ry ‘fear’ for the reason of naming something
based o% uirende ‘dsla%‘l‘é\practice, tagwa is meant to protect oneself from

A R
QAl-BﬁqL al-Mu ‘Jam al-Mufahris li Alfaz al-Qur’an al-Karim. p. 847-851.
0

Ibid.,
201 Ibn Ashiir, Magasid al-Shari ‘ah al-Islamiyyah. p. 54.
202 | bid.
203 Al-Asfahani, Mufradat Alfaz al-Qur’an. p. 686.
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committing sin by avoiding the forbidden and doing so by omitting those acceptable

things and actions.204 T

The interpretation given by al-Asfahani was divided into two meaning?,kiteral and

the Islamic, the latter obviously derived from the former. Moreme meaning

conforms to other literature, for instance, Ibn Manzur (d. 711 MLisdn al-‘Arab
. o

205 and Ibn al-Fakahani (d. 731 H) in his al-Ghayah al- |('h illustrates the

meaning and purposes of tagwa explicitly.2%

O
Y
L)
One of the best reports to illustrate the meani fe% d ection’ is

what was reported that Umar bin al- Khattab asked Ubay b|n Kaab about tagwa. Ubay

l

~ 2.

said, "Have you ever walked on a path that has thorns on it?" Um‘a_r/sald "Yes." Ubay
S ﬂ A

asked, "What did you do then?" to WhICh Umar re I|ed "I rolled up my sleeves and

‘—}
struggled.” Ubay said, "That is m 3 ”20 e
<</

Moreover, a modern s Ew M 'ar@te contemporary, Mir Mustansir,

ard
F 4

&
both are gener Kollne v'm»\se\ mea&)of tagwa as previously outlined.

~
Concerning theqroot Word of\tagwa and rs that derived from it, Lane describes

o | ¢
ords ké“p serve’, ‘guard’, ‘cautious’, ‘pious’, ‘careful’,

ing O(gﬁe word fagwa as described by al-Asfahani can

‘Z"

alsoAaen in the lexicon slightly different explanation. 2 Meanwhile,
Calk

Ir opines that tagwa literally means ‘wariness, restraint’. As a technical term,

Ibid.
5> Ibn Manziir, Lisan al- ‘Arab. p. 15/401.
206 Al-Fakahani, “Al-Ghayat al-Quswa fi al-Kalam ‘ala Ayat al-Taqwa.” p. 214-215.
207 Ibn Kathir, Tafsir al-Qur’an al- ‘Azim. p. 1/164.
208 |_ane, Arabic-English Lexicon. p. 3059.
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it is often translated ‘piety, righteousness’, but perhaps, according to him, a better

translation would be ‘God-mindedness’ or ‘God-consciousness’.?" Y-

Consequently, based on the presented meanings, it is worth highlig&at tagwa

should not merely be understood as a fear of God without explanation that such fear
tMarmful or evil

luciflating that ‘fear

ethe irerd or the

eme sense re’sp@?ity,

stemmed from a high interest of protecting oneself agai

consequences of one’s conduct. Fazlur Rahman put it cle

of God’ means fear of the consequences of one's actio

next. In other words, it is the fear that comes from a

an inhll rant\b‘/gaause the

alsm‘abirez@xnent in this
NN

A
Nevertheless, it must be noticed th terormtaqwd)is
t

here and in the hereafter, and not the fear of a

God of the Qur'an has infinite mercy alth

world and the hereafter.2 \co

not‘:)m}ely a simple term, for
7]

Wo rry’ deep eanings that support each

other to form a concept. Suwﬂerstagy

all related terms derived fro

‘\en in the interpretations of the

J

Id
[
tagwa represented by several of the rs’ Ii§£(;d, for example, al-Asfahani, who

et i e,

conspicuously pr& the pieeml nce o interpretation of the significance of

g
Quranic wor any for t s;ilen (ef'the Quran but for all Islamic sciences.

Conseque juris an' usli hilosophers rely on the meanings in their

I ’ . L
juristiga losophic Judﬁmem'g', as outlined earlier.
NV

\A N

esult, the meanings explained in the al-Asfahani’s work is a conclusion of

omerous words that originated from the same root word, as can be found easily in his

209 Mir, Dictionary of Quranic Terms and Concepts. p. 157.
210 Rahman, Major Themes Of The Quran. p. 29
211 Al-Asfahani, Mufradat Alfaz al-Qur’an. p. 24.
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book. It can be exemplified by the citation made by this research when explaining the

term tagwa. It is worth mentioning that revelation itself, al-Quran and the P

illustration is a set of concepts. In fact, they are not isolated from ea@( but

wonderfully systematised.?!2

To better apprehend tagwa as a fundamental Quranic conce th| dy supports its

idea by providing several sources carrying this message. ok n the meanings

MO H) puts

of numerous Quranic terms and its counterparts, al-Hak

the term tagwa as a counterpart to the term Aiuda whi ans guidance. "he I‘e}on §
when the heart has inclined to the light of God,se.i UIQ rote@?\, for the

meaning of ragwa is protection from the h o\ ,Sr
o

\

Obviously, the term tagwa is mclu among ni 'c}mveyed by one of the
N
essential words in the Quran, n%huda s it deemed <é?of the primary purposes

of Islam as highlighted bgﬁhﬁlsf thegﬁﬂcance of tagwa as a core
in

concept of Islam. Oth ga Es of the Prophet Muhammad, al-
& ol
h

Quran recorded t &ﬁq&:y othelr S als%ganed for tagwa. For simple instances,
in chapter al-shu, ara "WNoa

o |5

lih, ttjn‘%dnd Shuaib called their people to taqwa.

N
&
Behold, their brother Hud said to them: "Will ye not fear (Allah)? [124]

S

Behold, their brother Salih said to them: "Will you not fear (Allah)? [26: 142]

212 Busheikhi, Dirasat Mustalahiyyah. p. 99.
213 Al-Tirmidhi, Tahsil Nazd'ir al-Qur’an. p. 23.
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Behold, their brother Lut said to them: "Will ye not fear (Allah)? [26:161] T

Behold, Shu'aib said to them: "Will ye not fear (Allah)? [26:177] *

As a result, the call to fagwa is universal and not merely Ilq the message of

Prophet Muhammad (pbuh) since the Quran is reg S pleservation and

continuation of the messages called by the previous engers .B'&Qdas clearly

[ ]
described in the 7:157 as follows: é [ _\f—}
’ N~

A" ol R

"Those who follow the messenger, the unlettered Prophet, whom therlnd mentioned

~ L,
in their own (scriptures),- in the law and the Gospel;- for he commands them what is

_ _ | a NS a1
just and forbids them what is evil; he allows them as lawful what is good (and pure)

NI Ly AN
and prohibits them from what is bad (and impure); He relea‘ses them from their heavy

aOaN NJ

burdens and from the yokes that are upon them. So it is those who believe in him,

= ¥ I ¥ =

honour him, help him, and follow the light WhICh is sent down with him,- it is they

-)\v/

who wiIIprosper"&\ Q $
1 O

Other than mg taqwa a‘ﬁni(ejr al message compassing previous messages,
this stu d that.th ‘Js ane&\# universality within the message of Prophet
Mu d This umversaht@plles the different contexts of tagwa related verses
o the Quran. Apparently, the call for ragwa occurs both in the Meccan and

inan phases as it occurs in the Meccan chapters like al-4 'raf and al-Nahl, as well
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as in the Medinan chapters like al-Bagarah and Muhammad.?* Consequently, al-
Shatibi spotlights a fundamental issue concerning tagwa as a universal concep?ﬂe
Quran when he contends that the Medinan chapter, al-Bagarah, is the i \r for

the Meccan chapter, al-4n’am. The latter found the bases of tagwa, \M‘N\e former

explicated it through rulings.?%® ?

Furthermore, as a universal concept, tagwa is not limited Zattel's of belief only,
but rather compassing various fields of life. This is th son essages of

tagwa occur in various aspects of life in the Qu s cited e 'Hz@shur

u e\§5'la|ns the
é\‘?

indicates this in his interpretation of verse 2:2

relationship between guidance and tagwa.

\°>_\ ..

"In it is guidance sure, without doubt_to those who fear AIIah"
) n 4 Q)

As a great concept of the Qu ance has to fo wit ide range of areas of life.

Therefore, some peopl om

*

uidanee wSEglous matters, some in politics

and governance, some inmor Ilty‘ \Aﬂ't% and some in law and Islamic
jurisprudence. Al th are JOI’]SI ed p(@who mindful of God and they benefit

the guidance }Ogn their, levels of tagv)va 216 Accordingly, the concept of ragwa is

also conc ht h;@y ait§-€s found in numerous verses of the Quran, as

\,
\(.)

214 Al-Shay’, al-Makki wa al-Madani fi al-Qur’an al-Karim. p. 71.
215 Al-Shatibi, al-Muwafaqat. p. 3/344.
216 Tbn “Ashir, al-Takhrir wa al-Tanwir. p. 1/227
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2.3.1(c) Ethical Purposes of Tagwa

This research emphasizes on ethical purposes of the concept of tagwa deni eﬁzom

the Quran and supported by analyses from various scholars. In light ofShE' pr’sented

meaning of ragwa, this study argues that Quran’s usage of the ?.taqwd itself
a

consists of ethical dimensions that concern with the ideas of sa% ing, protecting

and preserving people from any worldly or otherworldly har utlined before. In

fact, according to the Quran, the inner torch that can a hum lJein to discern

elves, before it*tur to
f >

between right and wrong already inspired by God into thei

I ] S
be more evident with the guidance of God by th ks He revealed an engers

He sent. This is one the meaning of verse 91:8 WCh \ORK the ane ous verses
using term tagwa. God says: C\/ 0\ 5

. "\\ o
“And inspired it (with conscience of) what is wrong ior it and (what is) right for it.”
[ 4 Q‘:)

. N, NV
Accordingly, the term tagwa e als \@ the different contexts but
consistently brings th%imessag of f&]u@i g people from harms and bad

4 2

se 91 ei es'the pr(r%’rdial state of being able to discern

conducts. Thus, if \K

between right @ng, 8! mai@i’ns by expounding that the criterion to
!

judge betweerCig) and rc?ng the rasjcu? of tagwa.

&S

- g
"O ye who believe! if ye fear Allah, He will grant you a criterion (to judge between

)
right and wrong), remove from you (all) evil (that may afflict) you, and forgive you:

a \fo‘r Allah is the Lord of grace unbounded."

The following table contained several verses supporting the argument:
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Table 1.0: Verses Relating To Tagwa in The Quran

Verse

Context

O mankind! worship your Lord, Who hath created you and those
before you, so that ye may ward off (evil). [2:21]

Say (unto them, O Muhammad): Who provideth for you from the sky

and the earth, or Who owneth hearing and sight; and Who bringeth®

forth the living from the dead and bringeth forth the dead from the
living; and Who directeth the course? They will say: Allah. Then say
Will ye not then keep your duty (unto Him)? [10:31]

Relation with

God

O ye who believe! Fasting is prescribed for you, even as it was

prescribed for those before you, that ye may ward off (evil); [2:183] _

Their flesh and their food reach not Allah, but the devotion from you

reacheth Him. Thus have We made them subject unto you that ye may |

magnify Allah that He hath guided you. And glve good tldlngs (O
Muhammad) to the good. [22:37]

The pilgrimage is (in) the well-known months, and whoever is minded
to perform the pilgrimage therein (let him remember that) there is (to
be) no lewdness nor abuse nor angry conversation on the pilgrimage.
And whatsoever good ye do Allah knoweth it. So make provision for
yourselves (Hereafter); for the best provision is to ward off evil.
Therefore keep your duty unto Me, O men of understanding.

Worship'

And there is life for you in retallatlon O men of understandlng that ye
may ward off (eV|I) [2:179]

The forbidden month for the forbidden month, and forbidden things in
retaliation. And one who attacketh you, attack him in like manner as
he attacked you. Observe your duty to Allah, and know that Allah is
with those who ward off (evil). [2:194]+

Preservation

of life

O ye who believe! Ob's:erve your duty to Allah, and give up what
remaineth (due to you) from usury, if ye are (in truth) believers.
[2:278]

ObserVe your duty to Allah. Allah is teaching you. And Allah is
knower of all things. [2:282]

0 ye who believe! Devour not usury, doubling and quadrupling (the
sum lent). Observe your duty to Allah, that ye may be successful.
[3:130]

Financial

Transaction
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O mankind! Lo! We have created you male and female, and have
made you nations and tribes that ye may know one another. Lo! the
noblest of you, in the sight of Allah, is the best in conduct. Lo! Allah
is Knower, Aware. [49:13]

O mankind! Be careful of your duty to your Lord Who created you™

from a single soul and from it created its mate and from them twain

hath spread abroad a multitude of men and women. Be careful of your’f
duty toward Allah in Whom ye claim (your rights) of one another, and*

toward the wombs (that bare you). Lo! Allah hath been a watcher over
you. [4:1] : j

And let not your hatred of a folk who (once) stopped your gotng to the
inviolable place of worship seduce you to transgress; but help ye one

General =

hUman' ;

velations

another unto righteousness and pious duty. Help not one another untoy

sin and transgression, but keep your duty to AIIah LoI Allah is severej. |

in punishment. [5:2]

O ye who believe! Be steadfast witnesses for Auéri in equity, and let
not hatred of any people seduce you that ye deal not justly. Deal justly,:|*
that is nearer to your duty. Observe your duty to AIIah LoI AIIah |s“

Informed of what ye do. [5:8]

Your women are a tilth for you (to cultivate) so go to your tilth as ye
will, and send (good deeds) before you for your souls, and fear Allah,
and know that ye will (one day) meet Him. lee glad ‘tidings to
believers, (O Muhammad). [2 223] - :

And make not Allah, by your oathé, a hindrance to your being
righteous and observing your duty unto Him and making peace among
mankind. Allah is Hearer, Knower. [2:224]" ¢ ¢,

When ye have divorced women, and they have reached their term, then
retain them in kindness or release them in kindness. Retain them not to
their hurt so that ye transgress (the limits). He who doeth that hath
wronged his soul. Make not the revelations of Allah a laughing-stock
(by your behaviour), but remember Allah's grace upon you and that
which He hath revealed unto you of the Scripture and of wisdom,
whereby He doth exhort you. Observe your duty to Allah and know
that Allah is Aware of all things. [2:231]

If they desire to wean the child by mutual consent and (after)
‘consultation, it is no sin for them; and if ye wish to give your children

"'"7-___out to nurse, it is no sin for you, provide that ye pay what is due from

you in kindness. Observe your duty to Allah, and know that Allah is

sSeer of what ye do. [2:233]

O Prophet! When ye (men) put away women, put them away for their

Family

relations
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(legal) period and reckon the period, and keep your duty to Allah, your
Lord. Expel them not from their houses nor let them go forth unless
they commit open immorality. Such are the limits (imposed by) Allah;

and whoso transgresseth Allah's limits, he verily wrongeth his soul. \
Thou knowest not: it may be that Allah will afterward bring some new ‘ 1

thing to pass. [65:1]

Then, when they have reached their term, take them back in kindness
or part from them in kindness, and call to witness two just men among
you, and keep your testimony upright for Allah. Whoso believeth in
Allah and the Last Day is exhorted to act thus. And whosoever keepeth
his duty to Allah, Allah will appoint a way out for him. [65:2] T

And for such of your women as despair of menstruation, if ye doubt,

their period (of waiting) shall be three months, along with those whoy|
have it not. And for those with child, their period shall be till they: ¢ X~
bring forth their burden. And whosoever keepeth his duty to Allah, He
maketh his course easy for him. [65:4]

o f
That is the commandment of Allah which He revealeth unto you. And
whoso keepeth his duty to Allah, He will remit from him his evil deedsk

and magnify reward for him. [65:5] C¢)\’ \3’
~ Y N

O ye who believe! Ward off from yourselves and your families a Fire
whereof the fuel is men and stones, over which are set angels strong,
severe, who resist not Allah in that which He commandeth them, but

do that which they are commanded. [66 6] \j ’
\ A-Ex
) S
'O
The table provided |s me ded nﬁ{gte the ethical dimensions of ragwa
in different conte Q pict verses are only to be exemplified,
\
not to cover t tagwa-relatet ve lse(%-{o illustrate all the contexts to which they
are entltl rthe i} er (tﬁemselves prove the ethical dimensions of

taq upportln al&'i;‘lnswtmg that if we search through this system for

on idea, one fundameh(ta virtue, in which all commandments are condensed,

I find it in the notion of tagwa.?!” Draz's in-depth statement is in line with what

Qﬁhazall defined, according to him, that all worldly and other worldly virtues are

217 Draz, Moral World Of The Quran. p. 288.
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likely to be combined and then integrated into the same quality called tagwa.?'8

Concerning the fundamental of ragwa, lzutsu opines that the second cﬁaz of

ethico-religious terms is ultimately reducible to two most fundamentﬂII E'on}apts in

striking contrast to each other, absolute trust in God and pious fear im (taqwa).?*®
To better understand this, it must be put in mind that he distinguishedrbetween three

different categories of ethical concepts in the Quran. Fir tlyv that refer to and

describe the ethical nature of God, secondly, those tha i he.v:l\riclna,aspects of

the fundamental attitude of man towards God, and thirdly, those t efer Eq~the

N
|3

principles and rules of conduct regulating the et lations among individuals who

Y-
belong to, and live within the religious commurWlsl \K ‘?’
Notwithstanding, Rahman holds an e@fferent

dimensions of tagwa as he contend§ that such \mc\evt i

social context.??! In other plac% 00

but a similar spirit, for instance,%as kI perc n and motivation,222 moral

jda@ to distinguish between right

0

@ningful only within a

N\
S taqyéd’ in different expressions

ol
>0
@D
=

%

responsibility,223 and i

and wrong, justice and injusti

N

Therefore, th WI imensions of t&q)wd are illustrated by the Quran itself as

4

exemplifi@abov ta d sténgthened by the analyses provided by various
4

scholai%discourse er‘uﬁonetka;ove also implicitly demonstrated that ragwa is

al ned with the ruling@ its practical implication.

sutzu, Ethico Religious Concepts In The Quran. p. 18.
Ibid., p. 17.
! Rahman, Major Themes Of The Quran. p. 37.
222 1pid., p. 38.
223 1pid., p. 39.
224 1pid., p. 120.

@%-Ghazali, Minhdj al-‘Abidm. p. 97.
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Consequently, Islamic jurisprudence is fundamental in the ethical discourse in Islam.

Any moral doctrine worthy of the name is necessarily based on the idea of obl ]

This is its most fundamental basis, the pivot, the nucleus around whic(j}/hole

ethical system revolves, whose absence would destroy the very essenc@‘%ubstance

of practical wisdom. For, without obligation, there is no respomty. Without

responsibility, there can be no return of justice, whence cha Mer and anarchy,
\ o

not just de facto, but de jure, according to the so-called m 'ple' itself.2®

.
| S
2.3.1(d) Multi-Dimensional of Tagwa In Ily Related Verses i 5¥Quran

4

Y,
T \ <
One of the crucial fields that insist oﬂ%(nda ;ta tagwa™as its eminent

N\
guidance in dealing with related matters fami.LK Q presented verses

ro

concerning tagwa and family relati sa caw!%'i the'table, this research offers
9 Q—

the following reading on two%Ers of t n, towistalize how the concept of

— N .
tagwa significantly app rszers relatin t%.%famlllal relations.
i z s 2

(1) Tagwa anj{@al alt

rah ;I(ééaarah
: : N .
Firstly, the | g%h&cha te;b eth&%V al-Bagarah, contains numerous verses
’

&

highlighti nificance fﬁaqwd&vhen dealing with familial rulings and matters.
Conce w-Baqa{a this rewarch recalled the cited statement by al-Shatibi
N

explic that the Medinan“c(@pter, al-Bagarah, is the illustrator for the Meccan

, al-An’am. The latter found the bases of tagwa, while the former explicated it

Qvugh rulings. This included the verses concerning family-related rulings as they are

part of the Medinan chapter, as extensively shown in verses 2:221-242 therein.

225 Draz, Moral World Of The Quran. p. 13.
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In short, the verses deal with details relating to family disputes or other aspects of
family life that may arise for which God's rulings and guidance have to be

Hence, we find the sarah dealing with oaths, divorce, child bearing, b‘%dmg,

and so on. However, family legislation cannot endure and be eﬁectrvmut a firm

basis of morality, faith, and piety.?? Q

In light of the group of verses set out in verse 2:221 re wto the forbidden

2 isfconsidered the
th p‘ro\'eac:ncegning
the courses of women, followed by verse 2:22 ng for the or

r
N~
marital relationship. And then verses 2:224- ZZWed \ehe\ cedrnq?e(rse which

instructed people to have a tagwa- baed tiongshi foer g them from

misusing the name of Allah in their oham dom&

making peace between person ser s

marriage between the Muslims and the pagans,

beginning of the familial verses; it began with a question

d i@g right (tagwa) or

ial '\cxnmg of the verses to

(.)

understand the succeeding ve er 221 & are as follows:

l

And make not Allah's (name) an exc _se in your oaths against doing good, or acting

S & e
rightly, or making peace between persons; for Allah is One Who heareth and knoweth

i3

all things. AIIah will not call you to account for thoughtlessness in your oaths, but for

) . N1 U

the intention |n your hearts and He is Oft -forgiving, Most Forbearing.

Thoge S%’deserved an |n contemplatlng on the fundamental of tagwa in

elatlons as they are percerved prelude for the succeeding verses. This
C

tion of verses, which is not just about the spousal relationship, but also about

Q/orce, stressed the fundamental meaning of tagwa as its ethical basis. For instance,

226 Al-Ghazali, Nahw al-Tafsir al-Mawdi 7. p. 20.
227 Draz, al-Naba’ al- ‘Azim. p. 200-201.
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the verses 2:226-232 emphasised on the guidance and rulings when dealing with
divorce, each of them is related, and verse 2:231 insisted tagwa as a general cow
in order to realize the reconciliation (is/ak), honour or equitability (ma r ness
(ihsan) and not transgressing the limits of God (hudiid Allah) as occﬂl‘;v different

verses. The verses 226-232 are as follows: ?

N

"For those who take an oath for abstention from their wives, a etmg for four months

is ordained; if then they return, Allah is Oft-forgiving, Most ermful\d
L]

N g
\Tw%b/.j\%

Divorced women shall wait concerning themselves for three monthly periods. Nor is it

Q) N A

lawful for them to hide what Allah Hath created in their wombs if they have faith in

. XN\Y)

Allah and the Last Day. And their husbands have the better right to take them back in
pr— - 3T e

that period, if they wish for reconcmatlon And women shall have rights similar to the

s ™Y

rights against them, accordlng to what is equitable; but men have a degree (of
F O
advantage) over them. And Allah is Exalted in Power, Wise.

- v

INERW

A divorce is only permissible twice: after that, the parties should either hold Together

ré,
on equitable terms, or separate W|th kindness. It is not lawful for you, (Men), to take

2N 2 T

back any ofV your glfts (from your wives), except when both parties fear that they

-~ LR
would be unable to keep the limits ordained by Allah. If ye (judges) do indeed fear
ON
Ath{tthey would be unable to keep the limits ordained by Allah, there is no blame on

Veither of them if she gives something for her freedom. These are the limits ordained
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by Allah; so do not transgress them if any do transgress the limits ordained by Allah,

such persons wrong (Themselves as well as others). Yv

\
So if a husband divorces his wife (irrevocably), He cannot, after that, re-marry her
—
until after she has married another husband and He has divorced he‘r. In that case,
a .

there is no blame on either of them if they re-unite, provided they feel that they can

A
keep the limits ordained by Allah. Such are the I|m|ts ordamed by AIIah which He

INTS

When ye divorce women, and they fulfil the term of their (|ddat) elther take them

makes plain to those who understand.

) \\ A V"
back on equitable terms or set them free on equitable tergns“b;t do no‘t\take them back
~ L,

to injure them, (or) to take undue advanta 2 if any one does that; He wrongs his own

_ . < a0
soul. Do not treat Allah's Signs as a jest, but solemnly rehearse Allah's favours on you,

A
and the fact that He sent down to you the Book and Wlsdom for your instruction. And

\
fear Allah, and know that Allah is WeII acqualnted Wlth all things.

NEYAS

When ye divorce Women and they fulfil the term of their ('iddat), do not prevent them

D A

from marrying their (former) husbands, if they mutually agree on equitable terms.

N 't)-lca

This instruction is for all amongst you, who believe in Allah and the Last Day. That is

Qe | )) &

(the course Making for) mos; virtue and purity amongst you and Allah knows, and ye

L\
know not." >4
S

6&.5 regard, al-Ghazali sharply contends that the solution for domestic problems is
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based on excellent education and commitment to ragwa.??® The other rulings in the
next verses, 2:233, 2:237 and 2:241 also bound with the eminent Quranic ?wl
when mentioning the importance of consultation between spou(e;}mlly

maintenance, rights of children, and other post-divorce duties. These a@*e verses:

"The mothers shall give such to their offspring for two whole%ears if the father

desires to complete the term. But he shall bear the cost of their food and clothing on

1
equitable terms. No soul shall have a burden laid on it greater than it can bear. No

T

mother shall be Treated unfairly on account of her child. Nor father on account of his

™~ I JI1 &

child, an heir shall be chargeable in the same way. If they both d_ecide on weaning, by

T = : a .
mutual consent, and after due consultation, there is no blame on them. If ye decide on

A Y o« N N

a foster-mother for your offspring, there is no blame on you, pr(l\gded ye pay (the

')
mother) what ye offered, on eqwtable terms. But fear Allah and know that Allah sees

well what ye do." [2:233] o) >\y ‘ )(,)&

\v o l'}ji&

"And if ye divorce them before consummation, but after the fixation of a dower for

them, then the half of the dower (Is due to them) unless they remit it or (the man's
LN | D

half) is remitted by him in whose hands is the marriage tie; and the remission (of the

PN 2. N AU

man's half) is the nearest to righteousness. And do not forget Liberality between

Q7 | 1) Y

yourselves. For'AIIallsees well all th{at ye do." [2:237]

'
N

"For divorced women Maintenance (should be provided) on a reasonable (scale). This

savduty on the righteous." [2:241]

228 Al-Ghazali, Nahw al-Tafsir al-Mawdii 7. p. 21.
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(2) Tagwa and Familial Matters in siarah al Talaq

Y
Secondly, one of the short chapters in the Quran, namely al-Talaq draw: a\hon to
the principle of ragwa in each verse mentioning divorce and its corﬂ%ces The
objectives of this chapter are to describe divorce decisions and theimgffects, such as
cycles, child suckling, maintenance, and enabling the divorcee toive in the house.
Those decisions were considered to be similar to those %'tolm al-Bagarah.
Among other objectives are indicating the wisdom be the uI he perlod

forbidding injustice and oppression towards the ing for |'1e_{§efore

marriage and divorce, and commanding co n et\ﬂe ren matters

related to their children.??° c}, v\ S‘r
9 o
Bortagwa a

The first verse itself consists of th mand {0~ taq a,@ming to people from

'S
overlooking the rulings OfleO%JGI’IO 230 saysQ(?
\ So

"O Prophet! When ye meryput away women put them away for their (legal) period

'’ FL
and reckon the period, and keelp your duty to Allah, your Lord. Expel them not from
AN ~

their houses nor let them go forth unless they commit open immorality. Such are the

N e DU Y
limits (imposed bx) Allah; and whoso transgresseth Allah's limits, he verily wrongeth

)
his soul. Thou knowest not: it may be that Allah will afterward bring some new thing

N Sl o
0 pass. \(.)

3
S

229 Tbn “Ashiir, al-Tahrir wa al-Tanwir. p. 28/293.
230 |hid., 298.
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Moreover, as usually occur in the Quran, the verses commanding people to practice

tagwa wholeheartedly also mention the benefits that would be resulted from i

be seen in the following verses. %\

h
“... And for those who fear Allah, He (ever) prepares a way out, And ge provides for

him from (sources) he never could imagine ...” [65:2-3]

“... for those who fear Allah, He will make their path easy.” [65:4] '\d
[

é\v l:}v

“if any one fears Allah, He will remove his ills, from hifn, and will enlarge his

reward.” [65:5] V 0\
Perhaps among the pearls of wi%behingw

>
=
o
—h
=
w
o
D
>
D
—h
=
n
QD
=
D

highlighting the notion tagwa

ethical when facing the di k&n ar1 Ship of @ spousal relationship. Some
Z:.s

various other chapters% enhance t e‘. drg@nt of observing family relations
s &
in light of ragwa. quer, this vie&d}\hat the aforementioned is ample to

stress the relati %efor
J ,
tagwa, > th g@lso milia ir!ren&ié% of tagwa.
SCApAR
% o7y <

Y—v

2.4 ecific Purposes of F{%ﬂy Relations

& reviously outlined, tagwa is related to the higher purposes of Shari’ah as well as
s rulings. Accordingly, this research further studied the impacts of ragwa -based

231 Rahman, Major Themes Of The Quran. p. 43.

d be(_f}&éd that if there are social dimensions of
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reading in understanding and interpreting such verses, together with describing the
purposes of family derived from the Islamic scriptures, eventually demonstr

purposefulness feature of tagwa concerning familial rulings. The purpose@mded

into four parts, namely:

(1) the preservation of progeny, V

(2) actualization interest and avoiding injury, '

(3) care of family, and '\d
@

Y—
(4) preservation of spiritual and emotional m@amll ‘ _\(—}
Y-

NV
The reason for the selection is the un| ality” of ﬁYe intent in Yﬁght of the
specificity of the family rulings. As a \ other partigular p es are put under
the mentioned purposes, as further ined. Besi Twe I.KQ es are studied in the
perspective of tagwa Quramc 7 henc ma tamm is research s consistency

of recognizing the concep m|, in La w, including in family-
I

I
related rulings. o'
g <o



Preservation of
progeny,

Preservation of
spiritual and
emotional
within the
family

Actualization
Concept interest and

of Tagwa §g avoiding

Care of

family
_ - s '8 b
Figure 3.0: Summary of the Specific Purposes?mlly RQIQ : Y

2.4.1 Preservation of Progeny \

This purpose has been widel in a

i é@rature classical and

contemporary, for its prese he f

Ghazali, there are five |:teEYN mar'age

a result, that is also the reason why'

Islam. According to al-

@
)
»
=
CD; ‘

tis ustainability of lineage.?®? As

'S

stxq}arrlage is extremely prohibited in

Islam, as it contri \the v‘nlshof hzfz;a(ﬂ)species.233

N
l%(.)

¢

4
Meanwh|I t|b| th servation of progeny as the primary purposes
of Sh |Ie the S ontﬁry \p’qrposes serve it to realize the primary.23* Therefore,

|n\ realize the primary ‘purpose, the Lawgiver exhorts people to reproduction,

its the killing of daughters and abortion, and considers reproduction as a

232 Al-Ghazali, Ihya’ Uliim al-Din. p. 2/325.
233 Al-Shashi, Mahasin al-Shari’ah. p. 594.
234 Al-Shatibi, al-Muwafagat. p. 2/661-662.
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requirement of marriage, hence the family planning can only be done by the

agreement between both spouses.?® T
Moreover, because of the importance of this protection, when ing of the
relationship between the preservation of wealth for the future of chil and orphans,

al - Quran in 4:9 advises people not to leave behind them wea‘ offspring, finally ends
, T

by urging people to do tagwa, which means to be mindful or'the treatment of

ENTEHS

And let those fear (in their behaviour toward orphans) who if they Ieft behlnd them

their offspring. God says in verse 4:9 as follows:

weak offspring would be afraid for them. So Iet them m|nd their duty to Allah, and

speak justly. COV ‘ 6
o~ 0

N
Furthermore, people are comm%l proﬂect t Wealth:g?the orphans, and render

the rights of the vulner Ie |IdT ecause &hey had mismanaged the
ppe

responsibilities, the sa% ould h

can be simply underSteod that 11 atlo g.gt‘ﬁe orphans’ wealth in the context of

lthshhlldren in the future.?®® Thus, it

the verse eventually es atlo progeny

This to%hso cgh wﬂha& purpose of preservation of descent or lineal

|dermasab) Some people{%ﬁconfused between the difference of progeny (nasl)

a ge accordingly assume that the level of necessity of the latter is the same as

& ormer. Instead, according to Ibn ‘Ashir, the latter is deemed less important than

e former, as there is no imperative reason for the community to know that X is the

2% Ettia, Nahw Taf il Magasid al-Shari’ah. p. 143.
236 |bn Ashiir, al-Tahrir wa al-Tanwir. p. 4/253.
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offspring of Y. What is required, instead, is the life of individuals of the species and

the proper management of their affairs.%’ T

Clearly, Ibn ‘Ashiir does not deny the importance of the preservation identity.
Instead, he stresses on the level of imperativeness. Thus, he flwr' argues that
uncertainty about the offspring’s relationship with their parents roys the latter’s
natural innate inclination to protect their children. Simila mcs'rtamty removes
the offspring the feeling of gratitude and filial devetion to ar r parents
However, this harm does not reach the level of nece for the mo rs' &Qf the
children can still satisfy part of what is meant atlon"3
‘i"
1 >
The discourse on the values of marri Wlt perspec 0 tf@Qreservatlon of the

progeny paves the way for furth y on t %fl p@poses of marriage. It

% S
covers all other uses that serve ose o nec my Q-
&
\ X
S
N
s 2 &

24.2 Actuallzatl terest Pn iding ry

&
N
¢ l (o(J

It is widely e pon hat, t Lﬁde@ylng meaning of laying down the Shari’ah by
the La that ébedi ce and'l!xt?obedlence are allotted significance based on the
S|g e of the interests 6}1’]uries arising from them.?® This principle must be

a in every area of life, including the family in which the definition of islah

pi
6 rs many times, in some way using the word itself as in verses 2:228 and 4:34, or

237 Tbn Ashiir, Magasid al-Shari ‘ah al-Islamiyyah. p. 304.
238 |bid., p.
239 Al-Shatibi, al-Muwafaqat. p. 2/580.
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sulh which means peace or amicable settlement between themselves, specifically for a

woman who fears ill-treatment or desertion from her husband, as can be seen IY!E

A

In the meantime, different terms have also been used to illustrate meaning more

4:128.

appropriately. For example, the word ma rif used in 2:229 and % define honour

or an equal term as a necessity for those who wish to be eId?Mer. Consequently,

Jms that such an

any hurt and injury must be avoided at any cost, even

act is deemed making the revelation of God a jest. GSd says'in verse 2;

When ye divorce women, and they fulfil the term of their (‘lddat), either take them

back on equitable terms or set them free on equitable terms; but do not take them back

e ) A S

to injure them, (or) to take undue advantage;'if any one does that; He wrongs his own

. RV

soul. Do not treat Allah's Signs as a jest, but solemnly rehee}rse Allah's favours on you,
TN - |

and the fact that He sent down to you the Book and Wisdom, for your instruction. And

- NV &

fear Allah, and know that Allah is well acquainted with all things.
'S

h ! 0
As earlier outlined,Kch aim of Shari’ah in preserving the

family by givin\h ha oncileiNevertheless, the permissibility is bound

with the requi‘gwt of ual térmnd acv?iding harm.

Moreo uch vé'rs@,‘J.Qur so reminds people never to transgress the limits
N
im y God, ~udud Allah,\‘"jﬁ order to realize their interest and avoid any kind of

% hus, eight out of fourteen times the word zudud Allah occurred in the relevant

o(ses of marriage-divorce, of which 2:229, 2:230 and 65:1. The limits of God means

all commands which obligated upon the spouses like the right of consorting each other

100



in kindness, and pleasant companionship.2*° Since divorce is not inherently considered

harmful, God permits people to take an interest in it, mainly when the marriawuus

A

In this regard, this work has drawn attention to the consideration.of inequality and

not understand its purpose any longer.2%

damage to women, not only during the process of reconciliationdout alse in the future.

Evidently, this is the very meaning of i tibar al-ma’alat cor?ﬂlion of
as presented earlier. .l\d
[
Y
N | S

out
Interestingly, that is one of the core meanings Oﬂta‘qwd for it doeSinot orr?} denote

preserving oneself from the current harm, Rca'n \sejg d witl%ﬁe present

discussion, yet including the future possibili rm r?& injustice Qo. Seemingly, al-

comes)

ral fs of his call to

S
’\he proofs containing

Shatibi was aware of this meaning& proyides

establish the idea of considerati oaou}(‘:

udi
7]
commands to be mindful of taq{é“z The application is principle in examining
- . N
the familial issues is hi IyWent , as Ol % er.
’ ¢ &

Q— NN
The c family, r{ovgfortam@:hildren, is one of the fundamental purposes of

>4
m Islam. Therefore m%’riage and divorce in Islam is not a jest, but a solemn

nt, as expressed in verse 4:21. The care of family is not only meant the physical

Od material, but also spiritual, emotional and educational as altogether are imposed

240 Al-Tabari, Jami‘ al-Bayan ‘an Ta Wil Ay al-Qur’an. p. 4/148.
241 Al-Kasani, Bada’i‘ al-Sand’i* fi Tartib al-Shara’i,” 1910. p. 3/112.
242 Al-Shatibi, al-Muwafagat. p. 4/519-520.
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by God. Accordingly, achieving harmony, affection, compassion, preservation of
piety within the family, and ordering the financial aspects of the family

among the higher intents of Shari’ah pertain to the family.?* ('}

Evidently, the obligation of the maintenance is manifested in verse ZWn which the
husband shall bear the cost of their food and clothing on equitable s, according to
his financial means. In order to prevent the post-divorce '&Zv'hich eventually
leads to the harm to the family, the command is strengthened yWS:&? that

seriously orders for the care of the wife and children.

e verses aredn ’in@?’n‘the

even thei urrm\cyg are also
e astI}o\: ,é\v
QWS

"Lodge them where ye dwell, accoréj_ng to yodr wealth, and‘h_%rass them not so as to
a >
straighten life for them. And if they are with child, then sand for them till they bring

forth their burden. Then, if they give suck for you, give them their due payment and

- Y. I ¥ =&

consult together in kindness; but if ye make»difficultjes for one another, then let some

D Inf L,

other woman give suck for him (the father of the child).

&

LxrS

Let him who hath abundance spend of his abundance, and he whose provision is

Q= | )) &

measured, let him spend of that which Allah hath given him. Allah asketh naught of

NV e T

any soul save that which He hath given it. Allah will vouchsafe, after hardship, ease."

ethical message of ragwa, the basis for this st

within the context as earlier outlined. The es

\"‘ ™~
@Eestingly, by applying the theory of connections between the verses and chapters,
a

lled ‘ilm al-mundasabah, this study discovered that the succeeded verses in the

243 Ettia, Nahw Taf 1l Magasid al-Shari’ah. p. 143-147.
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chapter al-Talaqg, especially 65:8-9, warn people from the societal and civilizational
evil stemmed from the injustice and harm towards their wives and families, o?!o

their transgression of the limits of God since the marriage is a solemn @t, as

previously outlined. A

Several scholars highlight this essential societal meaning_i r exegeses, for

instances, Ibn ‘Ashir, 2** Syed Qutb, *° and al-Ghazali ZZ Con,sequently, this

thoughtful reading supports this study’s argument abou ethical w of tagwa,

X

especially the preceded and succeeded versus tacitly anding people [o[:t\aqwd. It

also contributed to the emphasis on the civili aspect ily.relations, as

clearly outlined by Ibn' Ashar.?#” In this4segard! theTur e of ;é‘e?c:f family is
considered very important for it could tothe societa civ@'ﬁional crisis.
\ LY
\'\
Moreover, material hardshlp |c 9. ge ehow contributes to the

emotional and educational as Ie rom g@al studies. To better explain

this correlation, acco% a study, economic pressure was related to parental

emotional distress when children moved into preschool years. This distress was
AR A D N o _
associated with observed conflict between the couple, which in turn, was associated

N 1o DU Y

with higher levels of observed harsh parenting. Harsh parenting during early

Qe | )) &

childhood was directly related to childhood problem behaviour during middle

Vg e X
childhood. This was true even after earlier child problem behaviour was taken into
N N

account These results suggest that economic pressure, emotional distress, and couple

S

44 Ibn ‘Ashiir, al-Tahrir wa al-Tanwir. p. 28/333.

25 Quth, fi Zilal al-Qur’an. p. 6/3605.

246 Al-Ghazali, Nahw al-Tafsir al-Mawdii 1. p. 466.

247 Tbn Ashiir, Magasid al-Shari ‘ah al-Islamiyyah. p. 430.
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conflict are associated with parenting and thus may contribute to externalizing

2.4.4 Preservation of Religiosity and Emotional within the Fami.i

ol

The Quran repeatedly emphasizes the religiosity in di t cast?re Quran.

For instance, in verse 20:132, God commands His het, and all believ rs“to\QIToin
C,)

l

problems in later childhood.?*®

prayer on their household, and do keep obser It. That‘.is maong the\%\)ery core
features of fagwa, hence the verse is endedyby \”Q\K t thji uel is for
righteousness. The next instance is in the 66; whi liev e commanded

to save themselves and their families fro firew

command of saving used the teg)ri%@%?m

“« Q-
as explained before. A%
\ l n
Several verses relatin%zamilie of the pr ts, such as Ibrahim and Jacob,
s 2
M the h

have also been seen&other orz n %eran to be relevant spiritual elements

within the family. InWwerse-2; id~o their sons that Allah has chosen for
l
’
them the tru%w. Thereford they sholld not die except in the faith of Islam.

N . o
Consequentlywseveral Sch ?rs holé\hat the preservation of personal piety in the

fami uld be classed amor@é essentials.?*®

\

ing the emotional, it is meant as the tranquillity, love and mercy as mentioned

oogether in verse 30:21. In order to achieve this objective, it is forbidden to combine

248 Neppl, “The Effects of Economic Hardship: Testing the Family Stress Model over Time.” p. 12-21.
249 Ettia, Nahw Taf 1l Magasid al-Shari’ah. p. 146
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the two sisters and the sisters of the parents to marriage at the same time as is clearly
stated in verse 4:23. The purpose of marriage, principally, is to actualize harm(wmd

connection. Since combining leads to violating the purpose, there is rﬁﬁ\:n to

permit it.25° A

Moreover, these purposes differentiate between the sexual desir@: human and

animal species. Ibn ‘Ashiir articulates this, saying, whil se?'vesire between the
ely; h%ﬂgs, soon
ita the sqxual
N
) | &

' tehderness
X

males and females of animal species is satisfied insti

paving the way for the formation of famitNhE ousehol

kinship ties, tribes, peoples and natioNT hro@j
discovered various notions of go r:lgaeou"\snéyf led /}nd civility.??

q
& _
rpos\Af chastity, as meaningfully

thi_iQey discerned and

Accordingly, the purposes are

te
occurred in the Quran in 4: 4;, :5 and 24:33¢Inlo %realizethis purpose, marriage

LR vdlid &3 ohibi
\Pm@ 0urse® rohibited. As a result, the Prophet

is ordered, and extramarita sei<

betWween bﬁsband and wife as a charity. %52 The

e,
ded I&@slim scholars not to hold the opinion of

O

N\~ .
nfe@e, man or woman, but only exhort it.2>® In other

o

considered sexﬂ\&grc

preservation IS purpose

forbidd%&marrp ofsan

s
ternmp rpose can be calle@ggart of the intent of ordering relations between the

\ N
S

O Al-Shashi, Mahdasin al-Shari’ah. p. 267.
251 Ibn Ashiir, Magasid al-Shari ‘ah al-Islamiyyah. p. 431.
22 Hajjaj, Sakih Muslim, n.d. p. 2/697.
253 Ibn Qudamah, al-Mughni, 2008. p. 5/457.

105



sexes.?>*

Finally, even though this preservation could be examined in the care of familyjthis

research studied it separately to specify its essential as highlighted i ;ﬁe ,slamic

scriptures as cited in the preceded paragraphs. Moreover, this specification is also

intended to show the need to balance between the material,4as présented earlier,

religiosity, and emotional purposes. T
NY.

2.5  Conclusion , _\C}

v v N
‘ah agéig;elationship

This chapter conceptualises the meanings stid a{-Shan‘
with the Usal al-Figh, and shows \%aonship en @% disciplines and

follows by examining Magasid %tely in™H Vf g{?‘htegration of Islamic

N\,
knowledge. Moreover, this ch%n explains elf';u‘:gﬁft!tes the significant roles

lighting the primacy of the

-

Quran, interrelating % sals a idjl@supervising the realization of
Magasid, Magasid mgpec |vel \";\ n thé ith studies, and its essential role in
revisiting g’jtihdd%‘hslsla \b& T <this chapter concludes that the Magasid
approach is d% fun m:en pﬂ(!ré?nderstanding and realizing the messages of
Shari’a& F

)\ S

gmconsidering the essential of the Quranic concept, namely ragwa, specifically
n'the f

of Magasid al-Shari‘ah includingwits mi s by
1; part

$

amilial matters, the purposes of familial relations are examined in light of it.

Qis study discovers that there are four purposes of familial rulings, namely the

254 Ettia, Nahw Taf il Magasid al-Shari’ah. p. 142.
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preservation of progeny, actualization interest and avoiding injury, care of family, and
preservation of spiritual and emotional within the family. Each of these pur;wis

interrelated, and As a result, it is imperative to employ the Magasid ap@hen

examining Islamic law. This includes the familial matters precisely thek of nasab

that is discussed later in the next chapter. ?

107



