CHAPTER 4 Y.
N

COMPENSATION FOR EXPROPRIATION IN INTERNA WL
INVESTMENT LAW
4.1. Introduction \;
States are obliged to protect foreign investments in a oerith the international
investment treaties that they have entered into and the re custo anly international laws

that have evolved. In the light of this, no foreign investment can be exp O’E-;Ea unless
S
r d

certain requirements are met. Host states are not pe to expropyiate exgept for public
v

inato anner, and with

t)ﬁ&propriation clauses,

many international investment treatie@Suded C %t' r@yments as a result of the
N

expropriation or other measure i Qﬁ: i

purposes, according to the due process of law, in &non-

prompt, adequate, and effective comp ny In additi

[ab)
>

quivalent t of expropriation.*’® This

AN

development ended the previ ntraversies Yoetween major capital-exporting states,

newly independent stat%g com ‘an; ‘g{ezfzbconcerning the issue of paying

compensation to forei&ﬁh‘estorsl()n\mus le asis.4”” Controversies remain as to what

states should p law, ul‘ q\kajl)(_,gQ(propriation and what really constitutes

compensation@ offits ad u'; airness or appropriateness. Generally, lawful

expropria 'Wnside{emg'e anﬂéc\eptable legitimate act, but the state is still obliged
RN

&Y

to pang sation to the owners; On the other hand, unlawful expropriation is a wrong

c%ot accepted internationally, which is why many jurists tend to require reparation

476 Article 4 UK-Malaysia BIT 1981; Article 1110 Chapter 11 of NAFTA, Article 6 US Model BIT 2012;
Article 5 Jordan- Austria BIT 2001; Article 5 Jordan-Singapore BIT 2004; Article 7 Canada-Peru BIT 2006.
477 Nikiéma, S. H. (2013).
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from it.*’® The basis of the discussion among the jurists is that the value ofgo\ﬁensation
cannot be equal for lawful and unlawful expropriation, and accordingx, distinction
resulted

between them is essential for the purposes of valuation, as thﬁ value of

compensation may differ.4" \,
Internationally, the general principle concerni tat 'sl responsibility for

@
wrongful acts provides that compensation shall be baSed on restitution c'npggﬁion and
A
satisfaction.*®® However, different approaches have eferged fro

international investment tribunals in dealing%Cm n\q, incléding the standards

adopted, and, most importantly, for th g@s of th

applicability of such standards in cas{%’ndirec Wria 9@1@1
o 2)

N
X
471,4)

E\
478 Christie, K. E and Turet, RfIn L , B. (2019). P 231; Dolzer, R., & Schreuer, C. (2012). p. 98;
Nater-Bass, G., Pfisterer, S. (2018 \(“E;alculation of Compensation and Damages in International
k D Review-Foreign Investment Law Journal. p. 80; Subedi, S. P.

Investm y Irmgard Marboe”
(2016 }&S
479 Ripinsky,’S., & Williams, K. (2008). p 65; Sornarajah, M. (2017). pp 426-439; Marboe,l. (2017). P. 83;
. (2015). P 1062.

34, Draft Articles on Responsibility of States for Internationally Wrongful Acts, Report of the
International Law Commission on the work of its 53rd session; see Christie, K. Ogut, E and Turtoi, R. In

, B. (2019).

481 These are among the questions that contribute to the controversy on compensation in the context of
expropriation. See Norton, p. M. (1991). p. 474; Newcombe, A. P., & Paradell, L. (2009). p. 377; Dolzer, R.,
& Schreuer, C. (2012). p. 100.
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As a continuation of the previous chapter, this chapter seeks to add&%e above
questions in the context of indirect expropriation and the impact ther:oq@ the state's

responsibility in compensating foreign investors. It will involve an analysis of the existing

jurisprudence on expropriation and additional challenges to indirgct expropriation due to

its indirect nature, its valuation and the determination of ¢ pm

l

4.2. The Concept of Compensation ' ’C}T
It has become clear that the compensation paid for q(p opr, tloans-a means of

protecting the property rights of foreign inve ors a a,g\t e tlrngg;ts as a deterrent
fu

for states to minimise expropriation unl\ﬁs).lstl

is and in accordance

with international obligations. The d| t meth ?et p@nng compensation can be
seen in the different terminologl theﬁtreat :and raI tribunal decisions, such
as 'full compensation," ‘just sa, ir c@nsaﬂon ‘indemnification’ and
‘appropriate compensatio% ‘_l 0'

In dealing with co satlo ere are two conflicting theories, either

N T

to put the owner e pro e qro@d in a pecuniary position, as it would have
been if his pro d not/beenytaken , n as the 'owner's loss' theory, or to compensate

\/

the owner f What the'takeér ge gets;- nown as the 'taker's gain' theory.*® It is obviously
dlfﬁc to apply the taker’s gain theory to indirect expropriation because in such cases the

ation and so on. Article (42) of the Jordanian Investment Law provides, for its part, the term fair
sation in a currency which may be exchanged without delay, without further explanation about what
fair compensation means.
483 Kratovil, R., & Harrison Jr, F. J. (1954). “Eminent Domain--Policy and Concept”. Calif. L. Rev., 42. p.
615.

%nt countries use phrases like just compensation, fair compensation, indemnification, appropriate
n
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state does not take ownership directly as they usually do not benefit from @e\W’eStment
that has been subjected to indirect expropriation. Due to this, it is observ we owner’s
loss theory has received predominance recognition over the latter.

It should be noted that the concept of compensation for expiwx; in all its forms
has become recognised in international law as being ju 'fimconomic, social and
international political terms. Compensation ensures o0 fake ‘ope ecisions and
make rational regulatory actions. Compensation alsotprovides assurance ’to’ nvestors

h

and banks, in which without, the investors will not b iIIing‘cto xpose t e@rinvestments

\t v
to the risk of takings while the bank will ref% in he Iaé&?ovide adequate
protection. \C) 6§

The other justification is based e priﬁq iskriptiting the burden of public
'P N

improvements. In a case where thes rs' propertiesiare n for public benefit without

&/

any compensation, the investo?beer]e 0 bé unfai urdened for the public good. It
0 It

isillogical to oblige the ir\% bea‘r, Sp'sa?/& society requires to satisfy its needs
of development.*&* 'I;KNmpen'satl\B considered a very important method to maintain

&/
social justice. St Ns t k% I re irto@Iosses resulting from expropriation. Along

'

this line of ar@ no si gle)'n s‘m?ﬁshould be left alone bearing states’ actions that
are intendjWieve ‘[;u IC iﬁteresg-or for the general society.*®

& &’
NI

484 Marcus, p. (1941). p. 508.
485 Epstein, R. A. (1995). “Bargaining with the State”. Princeton University Press. pp. 3-12
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4.3. Compensation in the Context of Indirect Expropriation \q

Although direct expropriation has become rare, foreign investors g@ subject to
possible indirect deprivation of their right to enjoy their property u state regulations.
Such deprivation may be in the form of preventing an investor f&n.g on his right to
invest, use, exploit and dispose of his investment. Thi ca@ce the value of the
investment, despite the absence of transfer of the inves roper Lo he investor to

the state. The key question to be discussed in the contéxt of indirect expr pr?@i)g{ is what
S

standard should be applied and, in the search for a solUtion, cappstandards apqﬁed for direct
Y/

N W

or @f(ect expropriation,*®

expropriation cases be applied for indirect expropriation?

There is an ongoing discussion abt\gfe)ompens i
and some writers such as Sloane & R(s%n‘187 fo \d\(ﬁ }@e\/ant time for calculating
N

compensation,*® and other Writ% as ﬂ/lerri sug%Q that the taken regulatory
action should not result to f@pel on milz@
u I

Regrettably, the expropri% ses |‘g T qp' Ega'lstinguish between the standards of

determining the com Mon e|the ect o irect expropriation, despite that both
A . & . &
orms of expropr, Mar inc

in EEQ}ITS. They do not take into account the
£
[

peculiarities other chys nh in indirect expropriation,*° and it would be

that in direct expropriation.*8®

$otp
A’w &

485%“, P. Ortino, F., & Schreuer, C. (Eds.). (2008). p 1785.
oane, R. D., & Reisman, W. M. (2004). p. 141.

“88 |s'ifithe date of the legislative or regulatory decision that affected the investment, the date of the occurrence
effect, or the date of the arbitration tribunal's decision that the regulatory measures constituted an

indirect expropriation?

48Merrill, T. W. (2002). p. 116.

49 Njikiéma, S. H. (2013). p. 4
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preferable to allocate dedicated articles for compensation of the indirect exp@n, for
lesser compensation. (')

It is not appropriate to impose excessive compensation on stat f%er to legislate
for public interests, such as to implement its international obligati std human rights,
or for maintaining the health and environment.*? |t stYﬂTfferentiated in some
circumstances if the host states acquire enrichment fr S rriw investments

e
properties ownership to the states. In such circumstwe statejmust a¥ th%g&;ropriate
loss incurred. Whatever the case, in situations of indirect expropri tion\/ Que to general

regulatory measures, the governments norn%x'll

cases, this action may result to tax rev&o es due

decrease in the product consumption@smg th % /@H compensation becomes
? o S

difficult to justify.4%2

In the case of indirec \priIi , t in@rs retain their properties and

ownership, albeit with di r és?hhe case of direct expropriation, the

S
S
o
=

N &
investors transfer ths@eﬂy 1n i Iatetqgtﬁall annexures to the government, along

&
with the element e val eo i t'alagcﬁerty rights.*® This complicates the issue of
’
compensationfithe case of indirect ex iation, as it is difficult to determine the amount
PN 4 . :
of compef%[mthout ceeﬂmgwe "regulatory measures" threshold, *** and to avoid

&’

491

chand, R., Gallie, M., & Rousseau, S. (2003). “Investment Law and Human Rights in the Americas” .
Fren irectory of International Law, 49 (1). pp. 601-602.

chlinski, P., Ortino, F., & Schreuer, C. (Eds.). (2008). p 1785. See generally Rubins, N. D. (2003).
“Must the Victorious Investor-Claimant Relinquish Title to Expropriated Property?”. The Journal of World

Investment & Trade, 4(3). p. 481
494 Muchlinski, P., Ortino, F., & Schreuer, C. (Eds.). (2008). p 1786.
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overcompensation by providing full compensation. Over compw%n will
potentially limit states' ability to perform legally below the threshold s@w 49 Such

circumstances will deprive the states from acting its sovereignty to achieve public interests.
In order to avoid paying huge and unexpected compensation for ¢he foreign investors, this
shall force the governments to be less inclined towards publi ims’ regulatory plans.*%
In order to treat this issue, it is important that state sp CIW BITs specific

categories of regulatory actions that are exemptedifrom bei iled% indirect

expropriation, to reduce full compensation value (or uraging ‘partial conzpensatlon) by

\bn Tf@&;ludes intention,
ty @easure and purpose.

i tors face such as the

taking into account the relative legitimacy of e state's rg\g

good faith, legitimate purposes pursue pro

Consideration must also be given 0 e har \Tp\ﬁat
N
disappointment of legitimate e n oﬁ' the rper&gf-?lme and trouble to find a

replacement purpose for the ' ni % of restarting or realignment of

business operation.*’ % vj ‘.1400'
@)

>

4.4. Reparation atl r,U I@ul Expropriation in International Law
In generdly ex oprlva) fuI or unlawful. Unlawful expropriation is a
wrong a t ot accepted i ern naIIy, in which many legal scholars are of the view

that h shaII adopt the pr“f?e?ple of reparation.“®® In order for an expropriation to be

éma, S. H. (2013). p.5
ris, O. (1995). “Boyle and Warbrick” in Law of the European Convention on Human Rights. (\Vol.

358. p. 532; Muchlinski, P., Ortino, F., & Schreuer, C. (Eds.). (2008). p 1786.
498 Christie, K. Ogut, E and Turtoi, R. (2019). P 231; Dolzer, R., & Schreuer, C. (2012). p. 98; Nater-Bass,
G., & Pfisterer, S. (2018). p. 80; Subedi, S. P. (2016). p 125.
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legal, it must fulfill the basic rules stipulated in international law,** that it Kﬁe for the

purpose of public interest, on a non-discriminatory basis, and in accoggfcato the due

process of law. The state must also not breach any prior contractu&tj_li'gations without

compensation, and if the state fails to comply with such rules, tlw priation becomes

9

takeniby the tribunals could

unlawful and the state incurs international legal responsibili

As seen in the previous chapter, the different app

e
further complicate the matter as it will result to different consequenc ii\ c nsation.

-

The police power approach for instance will possibl d to @conclésion Naat all indirect

N
n,\‘le thg&& effect doctrine

expropriation cases are considered unlawful gxpr riatiﬂ

approach will likely extend the direct e@ion e en 6%/&15 done to achieve

the public interest and within the con@qss of t \tt&%g a,@y actions.
N
Reparation is the compens%at nﬁhst paid 'c’?he case that the state acts

&
illegally. It must, as far as possi ipelott all the c Aquences. of its illegal act and re-

QJ}tle ﬂ'@se that act had not been committed.

establish the situation the% the ori
kind‘%&dif the restitution is not applicable, the

This must be done th Mrestitptio
& o
state must pay a s Wr spon the véD‘e which restitution in kind would bear.
t ¢ 2 (.)

L, 1))
&3

&’

>0

499 , A. (Ed.). (2008). “Standards of Investment Protection”. Oxford University Press. pp. 171-204;

oe,%. (2006). “Compensation and Damages in International Law: The Limits of Fair Market Value”.

The nal of World Investment & Trade, 7(5). p. 725; Dolzer, R., & Schreuer, C. (2012). pp.91-98; Sloane,
& Reisman, W. M. (2004). p. 134.

500 International Law Commission Draft Articles on Responsibility of States for Internationally Wrongful

Acts, with Commentaries, in the Yearbook of the International Law Commission, 2001, Vol. I, Part Two, p.
31
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In international law, the obligation to compensate for damages causedb\gnlawful

acts is an essential obligation established as early as in 1928.°%! The P gﬁ}t Court of
International Justice in Chorzow®® distinguished between legal and%eﬂgl expropriation
and its various financial consequences,>® and the decision is widely recégnized as a global

reference for compensation within the framework of inter ati&"ﬁﬂw.504 The court held

l

that:
@

“The essential principle contained in th tual notion alﬂ il ‘Q act—a
principle which seems to be established by intergational practice amt-in particular
by the decisions of arbitral tribunals%; re \mus%sg'far as possible,
wipeout all the consequences of i&@ act an staeﬁl‘n the situation which
would, in all probability, have e@%j if tha ,@m committed. Restitution
in kind, or if this is not pos of a c pondlng to the value which
a restitution in kind WO n of damages for loss sustained
which would not be% by re M‘; Kind or payment in place of it—such are
the principles Nhoulq se 0 deterfine the amount of compensation for an

&
act contrar tern tign " 505(}
t) ’ (j’
N
43' AR
Y’
)
S
501 Chr| . Ogut, E and Turtoi, R. In Legum, B. (2019). P 231; Nater-Bass, G., & Pfisterer, S. (2018).

W Factory Case (Germany v Poland), PCIJ Rep (1928), Series A, No 17 (PCIJ). 13 Sept 1928
(Cho Factory Case 1928).
CTAD. (2012). “Expropriation”. UNCTAD Series on Issues in International Investment Agreements
1. p.111.
504 Subedi, S. P. (2016). p 125.
505 Chorzow Factory Case 1928 paras 46-47.
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International investment tribunals referred to the standard of compemikmplied
in the Chorzéw factory case to compensate the investors. In ADC v. Hu gﬁ)he tribunal
highlighted that the BIT only stipulates compensation payable in case of a lawful
expropriation, further emphasizing the differences betweeny lawful and unlawful

expropriation, and stated that without differentiating t tm would confuse the

compensation for a lawful expropriation with damag n unla!@?ropriation,506

@

Since the BIT generally does not contain any standard of compen i?n @;EGnlawful
A
ry

expropriation, the default standards contained in cust tional Iawghould apply,

inter
\% N
and accordingly in ADC v Hungary, the tribupal a Iieq,{ rzév@ory standard to

compensate the claimants.>”’ \O) C’Sﬁ
The tribunal in Amoco v. Iran (&%irmed \mWnc o;@ﬂ consequences between

N
lawful and unlawful expropriati% Th@ tribunal hi‘id;:awat such a distinction was

required because the rules gov@he r i @ paid by the expropriating state
differed depending on th% aracEg izati g,(l)ﬂ‘g'taking.f’09 Similar approaches were

Nl

77

. Hungary 2006 para 481.
507 _egum, B. (2019) p. 235.
oco International Finance Corporation v. The Government of the Islamic Republic of Iran, National
Iranian Oil Company, National Petrochemical Company and Kharg Chemical Company Limited, IUSCT
Case No. 56. 14 July 1987 (Amoco v Iran 1987).
509 |bid. para 192
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followed by arbitral tribunals in ConocoPhillips v Venezuela,5° Siemens w{&r.lt.ina,511
Tidewater v Venezuela,12 Yukos Universal v Russia,® and Caratube \ﬁcfastan.514
The International Law Commission's Draft Articles on the R nsibility of States
for Internationally Wrongful Acts (ILC Articles) represented y:ssful attempt in
highlighting the main principles of international law on re armnd compensations.®*®
It aimed to establish the so-called secondary rules of sp nsw the general
conditions under international law for the state to be Gepsidered responsi Ie\ @)E{'\?rongful

actions or omissions, and the legal consequences which,flow therefr 516 \r

Article 31 of the ILC Articles stated: \ \X\T

ma@wll reparation for the

: |R@1‘y includes any damage,

N
whether material or moral% by l‘)z in matl&(’oﬂﬁ?y wrongful act of a State”.
A\
517 \ ¥ S
The ILC commenta :;ed t

restitution and Comp@'sm Itis ved here'that Article 31 of ILC is consistent with
&
(.J

“I. The responsible State is a oblzga

injury caused by the mternatl Wron

UJ rep 31 (EEQS a broad definition that covers both

510 ConocoPhillip ozliata B.V., Co coghi ips'Hamaca B.V. and ConocoPhillips Gulf of Paria B.V. v
Bolivarian Rep enezuela. Cas . ARB/07/30. Award, 8, March, 2019 (ConocoPhillips v

Venezuela 2019) 342- 343
511 Siemens ntina 200 V{'
512 Tidewaterfinvestment SRL and Tlde Caribe, C.A. v. Bolivarian Republic of Venezuela. ICSID Case

ward, 13 March 201 dewater v Venezuela 2015) paras 141- 142.

e ‘International Oil Company LLP and Devincci Salah Hourani v. Republic of Kazakhstan (I1),

| No. ARB/13/13. Award - 12 Dec 2019 (Caratube v. Kazakhstan (11). 2019) para 1082.
terhational Law Commission (2001). “Draft Articles on Responsibility of States for Internationally

Wrongful Acts” (with commentaries) (ILC Draft Articles). Yearbook of the International Law Commission,

9.

516 1bid. Article 31.

517 1bid

518 |bid. p. 91-94
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the position in the Chorzéw Factory case in that the reparation is meant to \@II the
consequences of the illegal act and re-establish the situation which wou@robability,
have existed if that act had not been committed.>*® The ILC referred to the forms of
reparation in Article 34 which establishes that the states shalyproyide full reparation
through restitution, compensation, and satisfaction.>?° Y'

Under the provisions of the ILC Articles, restituti the p 'nllary medy for the
acts contrary to international law and it comes as the,first choice a o?g t&;\‘%rms of

reparation, so as to re-create the situation WhICh e d befere th wroanul acts were

committed. However, if the restitution is not ate IIy 0

\I’e or iﬁlolves a burden
out of all proportion to the benefits deri@h restit nst@!"ef compensation, the

states shall pay compensation for th@age 5? @s akin to the position in
customary international law, wh stltuﬂon iS>Unavi e or inadequate, or if the
properties in question have tro ed and'the s$a ion cannot be restored for any

reason, the most approprl%\ dy i |s‘g mp {IO 2 Compensation in such cases shall

cover financially tf@sa@ es in |ng loss of profits insofar as it is

&
established.>? | O
<

\:"'
Y-
519 Ripi Williams, K. (2008 3

S20Arti LC Draft Articles 2001.
521 Arti ILC Draft Articles 2001; Legum, B. (2019). P 232; Friedman, M W, and Lavaud, F. (2018).
rinciples in Investment Arbitration” in Trenor, J. A. (Ed.). (2018). “Guide to Damages in
atfenal Arbitration”. Law Business Research Ltd. p. 97.
522 |_egum, B. (2019). p 232.
icle 36 ILC Draft Articles 2001 provides that: “I. The State responsible for an internationally wrongful
act is under an obligation to compensate for the damage caused thereby, insofar as such damage is not made
good by restitution. 2. The compensation shall cover any financially assessable damage including loss of
profits insofar as it is established.”

o«
e |

-
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When it comes to the expropriation of foreign investment, whether dir@irect,
lawful or unlawful, compensation of damages is preferred over restitu@ his is due
to several reasons, among them is the impossibility of performance due to material
impossibility®® or legal impossibility.>?® Restitution may not always wipe out all the illegal
acts or loss due to expropriation,®?’ and often the claim ts%ﬂselves do not regard

restitution as the best or the most desirable remedy.>? ver, restitution  presupposes
- - - - - - - - .
the cancellation of the expropriation action at issue is considered g?ms&&? respect
52 -\
¥ b4

\Bn v
ibunal E?Bi.nto account the
d@‘st and said that it will

y{h)n in kind in the case.>®

>
tar rthd that restitution was not an

due for the sovereignty of the expropriating states.

This can also be seen in Tecmed v Me%xereb&
claimant’s claim for monetary damages,@rbitral 1

not consider the admissibility or inadmissibility \he?e

eoarbit

1

Moreover, in the case of BP v Libyas** th

“@ed to damages arising from the

, to‘. e s‘ge[ssbbby this Tribunal in subsequent

&
N O
&
?,lA 72 May 1929 pp. 913-918; Texaco Overseas Petroleum
Company v. The Government of the_Liflyan Arab Republic, AD HOC AWARD OF JANUARY 19, 1977.
(Texaco v. Liby , para 177, sg{and others v. Republic of Burundi (I), ICSID Case No.
ARB/95/3. Award eb 1999 (Goetz v. Bu i (1) 1999) paras 134-137.
.(4982). pp 315-316. AR exanwl-e is where the expropriated property is already passed into the
party, or is destroyed. )

526 7 ouhdir: 972). “Protection of Pereign Investment: A Study in International Law”. New York: Sijthoff
& No Publishers. p. 98; Higgins, R. (1982). p. 316.

. (1972). p.99.
, R. (1982). p. 316; Marboe, I. (2006). p. 728; Ripinsky, S., & Williams, K. (2008). pp. 57-59.
yamn American Qil Co. (LIAMCO) v The Libyan Arab Republic, 17 I.L.M. 3 (1978), 4 Y.B. COM. ARB.
177 (1979) (LIAMCO v Libya. 1979) p. 217; Christie, K. Ogut, E and Turtoi, R. (2019) p. 231; Zouhair, K.
. p.98.
530 Tecmed S.A. v Mexico 2003 paras 183, 201(2) and 183; Azurix v. Argentina (1) 2006, para 352.
%31 BP Exploration Company (Libya) Limited v The Government of the Libyan Arab Republic, Award, 10
October 1973 (BP v Libya 1973).

available remedy, and stated Yb\? cla
wrongful act of the r% t

N

524 \Walter Fletcher Smit
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proceedings”.>*? In LIAMCO v Libya,>*® the arbitrator Mahmassani decy'n{%o. grant

restitution in the case because of its impossibility of performance in thei*t&@ional field.

%34 However, in Texaco v Libya,>® the arbitrator, Dupuy ordered restitution in integrum for

the expropriated oil concessions.®® It should be noted, particuﬁ@*:ases of indirect
e

expropriation, that restitution in-kind is impossible becausg the to the p

roperty is not
transferred. i\d
L ]
In terms of treaty practice, some treaties explicithy mention resti tii)n q_ggrfelief.537
S

Avrticle 22 (1) Jordan-Austria BIT allows the tribunal*te explore diffgrent fapﬂns of reliefs,

\[T NV

including restitution in kind to an investor.538%$ NL;\ Zogsgzlides flexibility

in the execution of the relief, in that if th\&a tribuna 6";estitution, the award
g

des
shall provide that the respondent ma;@bmonetﬁ\iﬂlﬂa ,@Heu of restitution.>® It is
N

observed that treaties give the %\he ﬂeed #40 Eggc?se between restitution and

compensation in the terms ‘in?\g res’i 1000 &S

532 | bid para 357. \ | %

533 LJAMCO v. Libya 19]& &)

534 |bid para 124; Von% 'R.B.; "des, N (1981). “International Arbitrations between States
and Foreign Privatd Partiés: L ondlizdtion Cases”. American Journal of International Law,
75(3). pp. 533- 5 &

%% Texaco v Lib -

536 1pid. para 109. b 4

537 Article 2012 stipulated that “where a tribunal makes a final award against a
respondent, tribunal may award, ig(; ely or in combination, only: (a) monetary damages and any

applica t; and (b) restitution operty, in which case the award shall provide that the respondent
Mitary damages and any applicable interest in lieu of restitution”; Articles 6, 17 (1) and 22 (1)

tria BIT 2001; Article 4 Jordan-U.S BIT 2003; Article 44 Jordan-Canada BIT 2009; Article 10.13

BIT 2009 provides that the “state responsible for an internationally wrongful act is under an
to compensate for the damage caused thereby, insofar as such damage is not made good by

539 Article 34 U.S. Model BIT 2012; Article 44 Jordan-Canada BIT 2009; Article 1135 (1) NAFTA.
540 Dugan, C., Wallace, D., Rubins, N., & Sabahi, B. (2011). “Investor-State Arbitration”. Oxford University
Paras. pp. 568-569; Legum, B. (2019). p 232.
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It is understood that the original or main reparation for unlawful eKMann IS
restitution rather than compensation, but in many cases, compensation@ due to the
impossibility of execution. Compensation is calculated from the sta int of the affected
investor, taking into account the difference between the harmed #myestor's actual financial
situation and the financial situation that would have exist ifW}lawful expropriation
had not occurred.>* If the value of the expropriated pr. s has <!rea between the
date of expropriation and the date of the arbitral decisiongthe highest va iha’l ~bgéwarded

to the investor. In an unlawful expropriation case, the estor;ge r aratio@including all

incidental, expenses, and other consequ% a epa@q‘%~ for unlawful
expropriation can be equal to or greate hmpens ut 6ﬁn never be less than
compensation for lawful expropriatlo is is Mh C pt of reparation, which
seeks to eliminate all of the con S ofqhe illegal aet.a i@ d restore the situation that
would have existed if the act ee’ mmitted. 5“6

(—)

4.5. Method of Esti Nt e \{al Repa on for Unlawful Expropriation

The fair ma al e F e expr prlated investments represents the keystone

.’

of the estlmat u)l uél\ unlawful expropriation. The difference is that,
atlon |n awfu ion is limi i ing, 2 in

Whereas I exproprlatlon is limited at the time of taking,

\ &’
&3

oe, I. (2006). p. 733.

CTAD. (2012). p. 115.
543 There are some exceptions to this principle, see SPP v Egypt 1992, para 198; American Independent Oil
Company (Aminoil) v The Government of Kuwait, Award of 24 March 1982 (Aminoil v Kuwait 1982),
International Law Reports, Vol. 66, p. 519.
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unlawful expropriation, the fair market value represents the reparation to @4 The

arbitrator's consideration in unlawful expropriation is to wipe out all th &@quences of
the unlawful expropriation and re-establish the situations that wou%e existed if the
action had not been committed.>*® \/

The additional factors are explained below, includi tm of future profits, the

increase in the value of the investments after the takingauntifthe dat@award, and the

@
claimant's legal expenses. \Y'
| O
P 4
4.5.1. The Loss of Profit \, o\
We can argue that the difference M&ompensa ' for@ul expropriation and

%f s(;}ofits (lucrum cessans) in
S

reparation for unlawful expropriation ‘ﬁj\ the
)
unlawful expropriations, where f%es awf éﬁ(pc@tlation, the host country may

A/

7

e last (da emergens).>4®

<

Lo

.

only pay the property owners They 13
|

Reparation normall% es thesinvestor's 42, of opportunity to make profit,>' in

not be willing toeMr e pe;hﬂgns of ggute profit.>* Loss of profits is considered as
N
22 Apri 9 (Funnekotter v Zimbab 009) para.111; (Amoco v. Iran. 1987) paras. 248-249.
545 Saba@' J(2011). “Compensation and Restitution in Investor-State Arbitration: Principles and Practice”.
a

Clarendon Press. p. 515; Bernhardt, R. (1992). “Encyclopedia of Public International Law” in Bernhardt, R.
548 Brower, C. H. (2004). “SD Myers, Inc. v. Canada, and Attorney General of Canada v. SD Myers, Inc.,

contrast to lawful ew' ior@ypoﬂéﬁal buyers in market transactions would
’
. pp. 94-95.
. Pp. 929 - 931.
[2004] FC 38”. American Journal of International Law, 98(2). p. 345.

NS
544 Bern nricus Funnekotter and%&ers v. Republic of Zimbabwe, ICSID Case No. ARB/05/6, Award,
we
e, 1. (2006). P. 727; Brownlie, 1. (1999). “Principles of Public International Law”. Oxford:
547 Article 36 ILC Draft Articles 2001.
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consequential damages, which explains its inclusion in the damages payabl{%nlawful

expropriations and excluded from the compensations due for lawful expsﬁ‘@onsf’“g

4.5.2. The Fair Market Value of the Lost Investmentsiat the Relevant Date

The chosen date by arbitrators to calculate the fair %rket value of the lost

investments help to draw the line between compens or | Wopriation and

@
reparation for unlawful expropriation.>®® Some of the'a@ritrators have Wlirg{g';additional

indemnities for the increase in the value of th?_ ments” post kir@ the case of
la

ropri@ﬁ. arbitrators may

he @%tment on the date of

unlawful expropriation,®* while in the casew

usually award compensation only for th %rket value

the taking.>%? If the value of the invest%incrws}@;e?t d\ﬁ}of the taking, arbitrators
assesses the fair market value o @ of ﬁe award! b c')he value of the investments
declines after the expropriatwa itra,ors Id a As the fair market value of the
investments at the date owmg.m‘o ,-l 400'

N O

7y
A,

L5

%49 Amerasinghe, C' F. (1993). “Some As ects of the Quantum of Compensation Payable upon Expropriation”
in Proce the ASIL Annual Me%b (Vol. 87, pp. 477-483). Cambridge University Press. p. 478.

550 phj etroleum Co. Iran v Iran 1989, para 111.
SLAD ngary 2006, para 497; see also the ECIHR case law, the case of Papamichalopoulos and others
e

rticale50) (Application no. 14556/89), Judgment (Merits) 24 June 1993 (Papamichalopoulos v
93) para 36.
552 iller, P. T., Abdala, M. A., & Zuccon, S. (2007) “Chorzéw’s Compensation Standard as Applied in
. Hungary”. Oil, Gas & Energy Law Journal (OGEL), 5(3). p. 5.
%53 Marboe, 1. (2006). p. 727; Sabahi, B. (2010). “Comparative Compensation for Expropriation”. In Schill,
S. W. (Ed.) (2010). “International Investment Law and Comparative Public Law”. Oxford University Press.
pp. 768-771.
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4.5.3. Expenses Incurred as Consequence of the Unlawful Ex@tion

In some cases, tribunals have been keen to recognize payment o@ cover the
expenses incurred by the claimant investor, as an additional conseq or the unlawful
expropriation. In the case of Siag v Egypt, the tribunal calculat e damages due by the

government of Egypt, for the unlawful expropriation of ghe |Restment, by adding the

values of the expropriated asset immediately before t of ean and adding
L

the sum of USD (1,000,000) for the legal expenses g@ by the/clai n’s irbtlixrr claims
AN

in the domestic court for more than seven years. t

shatild’ befnotedVthat tribunals
Xy

\o cov%\&~ legal expenses.

generally do not adopt this trend, and to awar% n

It is argued that the Chorzow Factory & 'ana the prinCi

purely compensatory.>*® cq \? &

o o0 S .

However, the case is differ e situatiogs ‘of Q?j,sequentlal expenses deriving

from the early termination of e?y\wen contracts or @llability to subcontractors. These

are considered as main co% tial loss pro ge that the claimants could bring sufficient

proof of the values o& 'abiliiies.\ %(J

N
\ o I @,
Co) l 2>

554 Waguih Eli Siag£nd lorind chi v. The Arab Republic of Egypt, ICSID Case No.
ARBJ/05/15. N June 2009 (Waguih v%wpt 2009) at 593.

555 Saipem S.p: eople's Republic of B?ngladesh (ICSID Case No. ARB/05/7) Award, 30 June 2009

:
v
(Saipem v Bangladesh 2009) para 205.
556 Sie rgentina 2007, para. ; Watkins-Johnson Company, Watkins-Johnson Limited v. The
Nb

S d@%d from it, should be
AN

Islami lic of Iran, Bank Saderat Iran IUSCT Case No. 370.429-370. Award, 28 July 1989 (Watkins-
Johnso . etal v. Iran et al. 1989) paras. 114-117; Uiterwyk Corporation, Jan C. Uiterwyk, Maria
it , Robert Uiterwyk, Hendrik Uiterwyk, Jan D. Uiterwyks v. The Government of the Islamic Republic
n, the Ministry of Roads and Transportation, Ports and Shipping Organization, Iran Express Lines,
-Pak, IUSCT Case No. 381.375-381. Award 6 July 1988 (Uiterwyk Corporation v. Iran. 1988)
7; Occidental Petroleum Corporation and Occidental Exploration and Production Company v The
Republic of Ecuador, ICSID Case No. ARB/06/11. Award, 5 October 2012 (Occidental v. Ecuador (I1). 2012)
792. See also Marboe, 1. (2009). “Calculation of Compensation and Damages in International Investment
Law”. OUP Catalogue. pp 504-507.
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4.5.4. Moral Damage and Punitive Damage 3 )

The obligation for reparation in the Chorzéw Factory case rec moral damage.
This is also reflected in the ILC Draft Articles in that it requires @p@ on for the material

and moral damages.>” The investment tribunals however ve%rely awarded for moral

damages,>® except in some case such as in Benv B nfwongo'%g and
"X
Funnekotter v Zimbabwe 5% _\c}

In the case of Funnekotter v Zimbabwe, the tribunal ordefed Zi ab%&?) pay besides

|tiopé%. aration for the

[ob)
Q

the fair market value of the investments indikectly ‘tak

moral damages imposed to the investors.%Lhe tribunal he

“The Claimants must obtc%varatiomg%

]
taking over of their farms the necessi ‘I‘org@m to start a new life often in

\ S .
another country. It evallv&he damag uffer@m this respect for each Claimant
!
at 20,000 Euros 5% J 0

'3 &
g } @)
As for punltlvelq S, sdme authors Qagesuggested that such exemplary damages
N
should be introdLeNdis ingui betNe@g.t-he legal consequences deriving from lawful

s@ﬁances resulting from the

)

%57 Article 3
558 Sabahi, B! %3:5 some overlap between harms that fall under the term 'moral
damage as material or physical damage .... This overlap, hence, calls for

ublic of Turkey (ICSID Case No. ARB(AF)/07/2) Award, 13 August 2009 (Europe Cement v.

u ) paras 117, 181; Cementownia "Nowa Huta" S.A. v. Republic of Turkey, ICSID Case No.
AR)/06/2. Award, 17 September 2009 (Cementownia v. Turkey (I) 2009) paras.159-171.
%59 S,ARR.L. Benvenuti & Bonfant v. People's Republic of the Congo, ICSID Case No. ARB/77/2. Award, 8
80 (Benvenuti & Bonfant v Congo 1980).

%60 Funnekotter v Zimbabwe 2009.

%61 1pid. paras 137-138. See also, Joseph Charles Lemire v. Ukraine (ICSID Case No. ARB/06/18). Award,

28 March 2011 (Lemire v Ukraine (1) 2011) para 333.
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and unlawful expropriation. Punitive damages will control unlawful actior@states
and make them more committed to international law. %2 (')

Despite these scholarly considerations, the tribunals have been reluctant to award
punitive damages for unlawful expropriations, based on the fact that the’nature of punitive
damages is not compensatory, while the relief for investor. e\wn' the cases of unlawful

l

expropriation should be purely on the compensatory b

4.5.5. Non-Payment of Compensatlo Y*

t onIQ&ls followed by
r, @/‘to the evolution of

Traditionally, expropriation is conmde% I

compensation paid by the state to th 35

international investment law and th iferation gIT @roprlatlon may now be
ﬁ
considered lawful despite the Ia@me of c ﬂen n, particularly in the case of
indirect expropriation.®® In case', the, expro tlon nature of the actions are
|

established only in retros%t etlm f prlzg tribunals' decision.>®

In practice, i % are] req red t ay compensation, claims of indirect
expropriation ar M to jbe, de reli L{I‘%lem in the vast majority of cases, because
compensato pal prior to'th 'tstlcfunals decision to consider the lawfulness of the

regulator as |nd| g |at|on %7 States usually adopt regulatory actions

S

ih v Egypt 2009 at. 545.
rboe, 1. (2017). p. 55.
%65 1bid. pp. 63-65; Legum, B. (2019). p 233.
566 UNCTAD. (2012). pp. 47- 48.
%7 Sloane, R. D., & Reisman, W. M. (2004). p. 137; Marboe, 1. (2009). p. 61
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i I. (2009). pp. 74-75; Sloane, R. D., & Reisman, W. M. (2004). pp. 115-150
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without paying or offering compensation to the foreign investors as the host@y not

know yet whether it is obliged to pay compensation or not depending o@lity of the

regulatory measure and the degree of impact towards the investment,_In these cases, the
)

finding of indirect expropriation will most probably lead to W tion of unlawful

expropriation. ? ’

There is obviously uncertainty because the ex tion n tl!re the action is

established in retrospect at the time of the award, an obligation t a'y E@Ensation
S
f stieh fi

should be regarded as arising only from the time o inding. 68 direCQexpropriation
Y/

e ggggl. rules of state

responsibility, and reparation is requir g@ore the st |on6(- would have existed

had the unlawful act not been commi@§9 \? &'\
N
Illustrating this complexity% decisions ouidgé;aful examples. In the case of
.~

Mobil and Others v Venezuex. er[ @tiations with the investors and
offered proposals during iation, ‘but rlml‘gy any amount for the investors. The

&
tribunal decided tha&ﬂmpenspti
to that, In
]

t beingpaid was insufficient as the expropriation
was unlawful. Si ﬁ\

that the expr@priati

was consi
determinia:Whe co{n Rsation ié:ne in accordance with the BIT.5"2

&’

without compensation, on the other hand,% Il

&
ase (o‘@dewater v Venezuela,®”* the tribunal found
g

i ered&p!ovisionally a lawful expropriation, until the

568 . (2012). pp. 47- 48

Izér, R., & Schreuer, C. (2012). pp.100- 101
570 il Cerro Negro Holding, Ltd., Mobil Cerro Negro, Ltd., Mobil Corporation and others v Bolivarian

lic of Venezuela. (ICSID Case No. ARB/07/27). Award, 9 October 2014 (Mobil and others v.
Venezuela. 2014).
571 Tidewater v Venezuela 2015.
572 1bid. paras 141, 145-146.
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However, in the case of Rusoro Mining v Venezuela,*” Venezue@?ed the
investors to provide compensation limited to the "net worth” o@propriated
investment, but the unsuccessful negotiations that exceeded six mo was not sufficient
to consider the expropriation as a lawful expropriation. The tribunal found that although
Venezuela offered compensation to the investors in Rusor thWr was even below the
cap provided for in the "Nationalization Decree", S msu@o render the
expropriation lawful, especially when the offered afieunt was fot paid 'or'agsited.f’”
While in the case of Koch Minerals v Venezuela,® e tribunal a eed\/ﬁz&t the lack of

compensation payment does not render the, expropri \mla@ However, the

tribunal declared the expropriation to b@l, and thal&nezuela did not offer
"any meaningful offer of compensati(% "an;ﬁ%nwfu p@edure for compensation”
N
aié ?q e

that would satisfy the "effective uate' compensatien:-‘requirement of BIT.>"® The

\ &/
cases indicate that the non-pa ion, Are, timing of the offers made by

%

the state to the investor ar%w gotiay ns rﬁd(o mportant in distinguishing between
lawful and unlawful e Watior]. I

the rules of CUStOEN]t r atlo

deemed Iawft@ iburyl
4
RN

= N
5 Ru ang Ltd v. Bolivarian Republic of Venezuela. (ICSID Case No. ARB(AF)/12/5). Award 22
August Rusoro Mining v Venezuela 2016).

ik , . 408.
ch®Minerals Sarl and Koch Nitrogen International Sarl v. Bolivarian Republic of Venezuela (ICSID
Case No. ARB/11/19). Award dated 30 October 2017 (Koch Minerals v Venezuela 2017).
. paras 7.28 — 7.29
57 There are some cases which the arbitral tribunals applied the treaty provisions even though it found that

the indirect expropriation was unlawful. In these cases, the BITs have included clear articles to determine the
value of compensation for unlawful expropriation. See CME v Czech 2003.
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tribunal found that the host country indirectly expropriated the foreign inve%ﬁ without

paying compensation.5’® The tribunal referred to the provisions in Nsp@for lawful

expropriation to set the amount of compensation, and applied fair%rbe value of the

investment before the expropriation. Similarly in the case of Funm@ v. Zimbabwe, the

tribunal awarded compensation for lawful expropriation i amnce the provisions of

Article 6.2 of the Netherlands-Zimbabwe BIT and proc 0 asse IL ir market value

of the investment at the date of the expropriation. %I’ecmed V. XICO ﬂi(trlbunal
found that the host state indirectly exproprlated ed's gnvestment vqrthout paying

compensation and decided to award compen tionfor Ig*v\'propé&‘gn in accordance

with the provisions of Article 5 of the S %ICO Bl ,aneﬁévarded compensation

for the fair market value of the investr(egSr’80 Ari‘th\syre)sm eiswena v Egypt, where the

N
tribunal found indirect exproprla%hout ayment onp}(E?hpt adequate and effective
compensation which violate \lﬁe j th UK@pt BIT 1975 and applied the
ns

a ‘u%
The above case e in hqw bltral unals dealt with indirect expropriation,

&

that if there are s 0 u ts iTtmpleme @ the expropriation without public purpose,
’

dlscrlmlnator each dt ue ess of law, arbitral tribunals tend to apply

provisions in the BIT to com .

customary ndar(f 0 repﬁratlup- While in cases of indirect expropriation without

paylng\ nsation, arbitral trfb%?nals more often tend to apply other standards of lawful

Qlclad v Mexico 2000 para. 112

57 Funnekotter v Zimbabwe 2009, paras 120 -131.
%80 Tecmed S.A. v Mexico 2003 paras. 187, 194 — 195.
%81 Wena Hotels v Egypt 2000 para. 118.; See also Vivendi v. Argentina 2007 paras. 8.2.3, 8.3.13 — 8.3.20.
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compensation. The arbitral tribunals refrained applying reparation {anawful

expropriation. Moreover, the bilateral investment treaties do not S&D dedicated

provisions regulating compensation for unlawful expropriations. ‘

N

4.6. Compensation for Lawful Expropriation Y'

Even within the context of lawful expropriation, b threaﬂes, there
is an extensive debate as to what compensation standard to be appli 'In Y'ast the
capital exporting countries sought to apply the fullm%lsayo standard xt-at guarantees

N
apital-importing

the highest possible protection for its citizens

”i/

in stn;ﬁn ile
countries sought to apply standards \%\ full nsaﬁﬂ. The standards of

compensation mostly discussed for Ia@%exprop ?re §(b+lows:

d
\e ﬁ"
4.6.1. The Full Com on Standard $
!
Full compensation aIIth a a oreign investment has suffered as a

result of a lawful i |r exprb riation. T@mcludes the fair market value of the

AN
investment, loss of p ts, terest; da Qnaher damages. The extensive coverage of full

compensat rd kes /it ose to reparation for unlawful expropriation,
d|ffer|ng twot ings, ﬁ'rstl\ﬁﬁe date of determining the value of the investment is
S

i
s

153



limited to the time of taking,>®? and secondly, that it does not give the inves%% right to

restoration.>% (v)

The capital-exporting countries in the past advocated%l_‘ or ‘adequate’
compensation, arguing that there is an international law obligatiw . These countries

expressed for full compensation formulated in the ‘pr quuate, and effective

:

compensation’, called as the Hull formula or the traditi andard.®

e
was introduced by the United States minister dell Hull d n? thcs)xi/lexican
S
0

expropriations. It is observed that the approach | or adequ comqgensation was
Y/

popular prior to World War 11,°%° and was the standar o\rlpengéig’?in all cases of

expropriation of foreign property.> @ there i pec@definition of full or

adequate compensation, it generally i%}s com Wn y{he fair market value of the
. . & o, :
investment, lost profits, intere any other ama@e Prompt’ means that the

compensation should be paid ?{ e tafion, or before the expropriation,
such as the date of th% on to‘_ onfi (?{Ef/@while ‘effective’ means that the
compensation shoultj{%q@ in e['fe iely realizable form, as it must be paid in cash or in

N
@ ! (,g'/
| * P¢
determined ding to the best interest of the investor. If the investment

°82 The value of %ﬁmentﬁ}

* The Hull formula

value increasesfor ases i’t e pefiod bet the date of the announcement of the desire to expropriation
the investm date of d rmiﬁing ompensation value, the higher value is given. While in lawful
expropriationjthe mvestment value is d ined on the date of expropriation or knowledge of the state’s

intentio priation. N
583 %of unlawful expropriation, the investor has the right to restoration, or compensation, while in
the la ropriation, the investor has the right to compensation only.
534 . S. (2015). p 91; Muchlinski, P., Ortino, F., & Schreuer, C. (Eds.). (2008). p 1776.

e terms full and adequate are often used interchangeably. Schwarzenberger, G., & Sutton, A. M. (1969).
“For Investments and International Law”. (No. 68). London: Stevens. p. ;1 See also (INA Corporation

. 1985) para 378; Seidl-Hohenveldern, 1. (1999). “International Economic Law”. Kluwer Law

International BV. p. 144.
%86 Ghassemi, A. (1999). p.302
%87 Sadig, H. (2001). p. 67
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a form that is convertible into cash, such as checks, and it must be paid in{%vertible

currency. Whereas ‘adequate’ generally means that the compensation SS% reflecting

full compensation, which includes the present market value of the p?_:tv as well as the
loss of profits. Although this formula received much support,«g@ as also a lot of

criticism especially from Latin American countries whigh Wo reject it from the

l

beginning.>® i\d
There are some examples of international court degisions and trib yzgﬁ@s which
0

supported the application of full compensation, one ese awards i the weglan Ship

\I'I'en pr ty by the United
t c@%ensatlon should be

arr\a\taking into account the
\
surrounding circumstances.>® S ofq’he f Iecom ation standard argued that

Owners' Claims.>® The case dealt with the equis onlg€

just, full, and fair compens e al |nter geable notions, and that just
compensation cannot be |%’t ull compen 31 n. On the contrary, some writers, such
as Schachter was of t that plt the ctlons in this specific award were found
to be lawful as "th I‘CI e oft [so Q{p nent domain”, the case itself was concerned
’
with specific time circumstances. 5&/
$oty

r . Y-

V
588 Ghas (1999).p.302. 5D
%89 No jan Shipowners’ Claims, Norway v United States, Award, (1922) 1 RIAA 307, ICGJ 393 (PCA

1922), ctober 1922, Permanent Court of Arbitration [PCA] (Norway v. United States. 1922). Reports
nal Arbitral Awards. 13 October 1922.VOLUME | pp. 307-346

p. 339-341.

delson, M. H. (1985). “Compensation for Expropriation: The Case law”. American Journal of
tional Law, 79(2). P. 416; Norton, P. M. (1991). “A Law of the Future or a Law of the Past? Modern
Tribunals and the International Law of Expropriation”. American Journal of International Law, 85(3). p. 47.
592 Schachter, O. (1984). “Compensation for expropriation”. American Journal of International Law, 78(1).

p. 123; Schachter, O. (1985). “Compensation Cases—Leading and Misleading”. American Journal of
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It was argued that the full compensation standard as applied in the C rza Factory

case®® was the minimum pecuniary obligation in all cases both Iaﬂsfa@i unlawful
expropriations and was the payment of full value of the property takia:”*r’g“

opinion is unacceptable, as the Chorzow Factory case wg\r; ted to unlawful

owever, this

expropriation,®® so its use to support the norm of ful comation in all cases of

expropriations is unjustified, and it also clearly distingui bet\/\@pens&tion for
L
lawful and unlawful expropriation.>% I c}
S\ _
From the above, we can note that the previous s cannot be selied yponasa basis
v

pre.\ésgg cases included

for supporting full compensation for lawful gxpro |atigﬂ1,
iatiofwas unlawful in most

breaches of contracts and concessions g &)’wd the e

of them. This view is consistent With iew th m @ﬂon was not the standard
N,

t's decisions nor the arbitral

applied in many cases before Wo

awards before World War I sation, except in the unlawful

expropriation of the prop% S. As rt ‘p(')sfta'] on full compensation after World

N,
%é"(‘The Question of Expropriation/Compensation in the
Presented at the Symposium on the Outstanding Issues in
tional Corporations (Peace Palace, The Hague, 15-16
. pp. 321-324; Schrijver, N. (1997). pp. 354-355.

594 Mendelsofy, M.
59 Laut (1990). “Issues of ensation and Nationality in the Taking of Energy Investments”.
Journ ﬁergy & Natural Resources Law, 8(1-4). p. 243; Sornarajah. M. (2010). pp. 425-426, the author
comme at the Charzow Factory case used to support full compensation is not justified because the case
a ch of a treaty and that “the propositions in that case are concerned with illegal takings and not with
riations which are considered lawful in modern international law.” For more see, Schachter, O. (1984).
. 123 Schrijver, N. (1997) pp. 354-355.

rzow Factory Case 1928, para. 46.

%97 Amador, F. G. (1984). “The Changing Law of International Claims”. (Vol. 1). Oceana Publications. p.
301; White, G. (1961). “Nationalisation of Foreign Property”. (No. 57). Stevens. pp 13-15; Lauterpacht, E.
(1990) p. 243; Sornarajah. M. (2010) pp. 425-439; Schrijver, N. (1997) pp. 354-355.
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War 11, there is a shift towards rejecting full compensation for lawful exprom’{%, as can

be seen in post-World War 11 state practice, arbitral tribunal awards and iz&@nt treaties.

State Practice \/:

Many expropriations took place after World War 11 | LWmerica, Asia, Europe
(East and West), and Africa. This has led to many ensati 'agr ents. These
compensation agreements refer to the change in position of (i s.te()qvon the
compensation for expropriation, where a new concept of compen iorl\/ ag"rerged called
partial compensation lump-sum agreements,2* or ‘en b c\global lements.>*® This

agreement can be summarized in simple@s an ag t b@%en the expropriating

state and the state of the nationality of@sliensﬂezt;d?y gébpmpriation, under which
N
the first state pays a lump-sum to %nd stﬁte, tHenithe <§nd state through “a national

claims commission” which 1t ishL n_accord with the domestic legislation

adjudicates the separate% and ? VCJ‘,&{ é&e of the fund to each successful

claimant.5% 'SS i S| %(J
&

It is notic%t at, the qena{)Bn value in the lump-sum compensation

’

agreements W@v an full com ens@h,and this deviates from the traditional standard

? <>

2 -

o\ N>

\1

598 \ N G. (1984). pp. 306- 307.
599 See on, K. S. (1959). “Review of Nationalization: A Study in the Protection of Alien Property in

Int [ Law” by Isi Foighel. Washington University Law Review, (1). p. 97; The United States, for
&, ccepted less than full compensation in the Marcona nationalisation. See Gantz, D. A. (1977). “The

Marcona Settlement: New Forms of Negotiation and Compensation for Nationalized Property”. American
| of International Law, 71(3). pp. 485 -487.

600 Carlston, K. S. (1959). p 97; Wortley, B. A. (1960). p. 146; Lillich, R. B., & Weston, B. H. (1988). “Lump

Sum Agreements: Their Continuing Contribution to the Law of International Claims”. American Journal of

International Law, 82(1). p.69.
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of the Hull formula.®®® It was acknowledged that the amount of compensaum\Wost of
the lump sum agreements was not representative of the full value i{f@(propriated
property.892 This argument may not be agreed by those who claim that full compensation
is established in customary international law, and thus were of theyiew'that the lump-sum

agreements did not deviate from the standard of full comp sa&'m

l

4. .

Awards of Arbitral Tribunals ’ c}

In the post-second World War arbitrations, somesarbitralgribunals conQnued to adopt
Y/

full compensation in their decisions,%%* %Cmeo\ \Nayﬁ adopting this

approach.%®® In Biloune v Ghana,%% i@ined t H@“ormula was part of

customary international law, pr{g'ged ﬁo&pt @equate, and effective
N
compensation.®®” The tribunal b indits decisio ny Q(:Qards of international arbitral
aN

[
601 Chowdhury, S. R. (1984). “&m;ent Sovereignty‘agd its, Impact on Stabilization Clauses, Standards of
Compensation and Patternsyof Devélop \*CK "IN Hossain and Chowdhury. p. 60; Amador, F.
G. (1984). p. 311. & l
802 Jain, S. C. (1983). “%Ilzaﬁ of Fosgign Pr@@: A Study in North-South Dialogue”. Deep and
Deep Publications. NewsDelhi-"p. 15 jah, .). (1986). “The Pursuit of Nationalized Property”.
(Vol. 8). Martinus i : zil rnarajah pointed that “The overwhelming majority of
writers support the y1 nsation was the basis of these agreements.” For more see Zoubhair,
K. (1972). “Prot nt: dy in International Law”. New York: Sijthoff & Noorhoff
Publishers. p S . Pp. 97 -101; Amador, F. G. (1984). p. 312; Pechota, V.
(1982). “Th % im tlement Agreement: An Epilogue to Postwar Nationalization
and Exproprsz‘on isputes”. Americal &al of International Law, 76(3). p. 639; Amerasinghe, C. F.
(1992). « Compensation for th ing of Alien Property in the Light of Recent Cases and Practice” .
Internati & Comparative Law Quarterly, 41(1). p. 28; Dolzer, R. (1981). “New Foundations of the Law
of Expropeiation of Alien Property”. American Journal of International Law, 75(3). p. 560.
, R. B., & Weston, B. H. (1975). “International Claims: Their Settlement by Lump Sum
ts”. (Vol. 12). University Press of Virginia. p 35; Lillich, R. B., & Weston, B. H. (1988). p. 76.
504 Biloune v Ghana 1990; Texaco v Libya 1977; BP v Libya 1973.

MCO v Libya 1979; Aminoil v Kuwait 1982.
606 Biloune v Ghana 1990.
807 |_auterpacht, E. Greenwood, C. J. (2007). “International Law Reports”. Volume 95. Cambridge University
Pres. pp. 210 -211.
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tribunals and indicated that this standard is also reflected in hundreds of bilate&w:tment
treaties.®® The tribunal accepts, in general, the validity of the princip ost profits
should be compensated but found no basis on which it could calculate the loss of profit in
the circumstances of the case.®%

In Metalclad v. Mexico,®® the tribunal did not di ere%ﬁetween lawful and
unlawful expropriation in terms of compensation an ie thaéedﬂect doctrine
looking only at the way the actions of the host state deprived the Investor f?@ggge of his

-

investment.®** The tribunal was of the view that enVigonmental‘reasons Vere not strong
v

\ﬁonﬁéxgﬂ'd believes that
enforcing the Ecological Decree woul Q@I to ex ' tio@&and of itself.%® The

tribunal granted full compensation to ﬁ%'vestor, \(qd &g\&ant compensation for the
N
loss profit, as the claimants were %0 oﬁ%r ar 16tic<§'ﬁnate of them.®4

In Texaco v. Libya,®® @as ' erence @I value in the case of Libyan
0 h ;

enough to exonerate the respondent of the duty zf c

nationalizations that occ Wing e ZEQH war. It was said to be retaliatory

measures against the or suppm Israghabut the arbitrators determined that the
. | NG _ _

takings were ille sta ot @s.m The tribunal found that the Libyan

s
expropriation ex owy ul,@accordingly, the tribunal decided for restitution
b4

AQ’ >4
608 R . N
Bil %hana 1990 para. 92; See. Lauterpacht, E. Greenwood, C. J. (2007). p. 228.
609 BHOE hana. 1990 paras. 94 - 97.
i

alg d v Mexico 2000.
UirpA. T. (2015). p11.
612 Dadlge, W. S. (2001). p 919; Metalclad v Mexico 2000 paras. 103-104.
. para. 111.
614 1bid. para. 122.
615Texaco v Libya 1977; BP v Libya 1973.
616 Sornarajah. M. (2010). p. 430.
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of the property. Referring to Resolution 1803 of the General Assembl&& tribunal
acknowledged that it represented customary international law on ex wonﬁ” and

functions as a generally applicable standard.®'® Similarly, in BP v a, after it became

clear for the arbitrator that expropriation was unlawful due to r: the claimant was
entitled to damages arising from the wrongful act of the re onWP"9
Unlike in Texaco v Libya and BP v Libya, the arhi in LI% Libya, found

@
that the nationalization was lawful and did not acceptifull compensati .6’0 i—g)sated that
A

in the light of contemporary developments the inclusion,of lospprofi (Iuchfn cessans) in
Y/

“This classical doctrine [ th% trine/ talﬁ& accepted neither in
the inter-war period nor after (7331 Waﬁe‘u ,@mpensation as including
N
% in't

loss of profits, such as wa: he old @abo entioned arbitral decisions

(e.g. in Delagoa and @car , wal no@ acceptable as an imperative
general rule.” 52 % "Dj"l Q
&
He argued that'g War@mt ap@ﬁate precedents for modern law because
&
they were made i wl Y Ivrng% yvfttlsgbroprlatlons, and that while the Hull formula
. ’
e

ecand’World War, it had now been replaced by the

&’

may have beef™vali priw
requiremesWay (?:) eniént equitable compensation.%?? Finally, arbitrator

exaeo v Libya. 1977 para 87.
618 |bigy p. 430.
v Libya 1973 paras 205 — 206.
620 | JIAMCO v Libya 1979.
621 |bid. para 143.
622 Sornarajah. M. (2010). pp. 430 — 431.
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Mahmassani applied the formula of equitable compensation as a standard for@ation
of compensation.52® c)

In Aminoil v Kuwait,?* which involved the nationalization of rights under oil
concession agreements by the host state, the arbitral tribunal di(&g&;?re‘r to the prompt,
adequate and effective standard of compensation but us thument of permanent
sovereignty over natural resources under the United Nati e olu@asolution 1803
that calls for appropriate compensation in cases of opriation.5% niay. g;&éfore be

difficult to conclude that the tribunal has applied the full compensation stai{clard,626 when

it was clear that the tribunal applied appropriate co engitl ndardwitiizing an inquiry

into all the circumstances relevant to ca 6€

028 4, M., & Fitzmaurice, M. (1988). “Taking of Property in the Practice of the Iran-United States
ims Tribunal”. Netherlands Yearbook of International Law, 19Pp. 53-178; Khan, R. (1990). “The Iran-
United¥States Claims Tribunal: Controversies, Cases, and Contribution”. Brill, Westberg, J. A. (1990).
ensation in Cases of Expropriation and Nationalization: Awards of the Iran-United States Claims
Tribunal”. ICSID Review, 5(2), Pp. 256-291; Westberg, J. A. (1993). “Applicable Law, Expropriatory

Takings and Compensation in Cases of Expropriation; ICSID and Iran-United States Claims Tribunal Case
Law Compared”. ICSID Review, 8(1), 1-28.
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from the 1955 Treaty of Amity between Iran and the United States,emﬂgstomary
international law,%° which has led to diminishing the utility of this t!&@ awards as

evidentiary sources of customary law. 8! Jurists differed regarding importance of the

tribunal’s contribution to international law in general, and expr law specifically,
with a view that it was weak and limited, and because of the eWrcumstances in which
it was created and the wide nature of powers given to i hile o Jrs argued that these

L
awards have great importance, asa ‘rich storehouse frem which principlés fn iagg?lational

business transactions could be quarried.” %2 In terms of com nsatilzn, Mangard

Y/
considered the tribunal's awards as a victo% e f ensmgxstandard, while
others such as Asante %4 and Sornaraja 35&@&3 the ¢ vi@”x

NS

‘. QO
ar Igﬁbetween Iran and the United States.
I :

629 The 1955 Treaty of Amity, Economi@Relations, an I
.S. Vol. at 93, and U.S.T.S., Vol. 8, at 899.
acco ied by provision for the payment of just

(entered into force on 16 June 195 rinted in V.N.
Article 4 (2) of the Treaty provides that, “taking must
i 'filll valent of the property taken”; See, INA

nv @ 1989; Amoco v. Iran 1987; Sedco, Inc. v.

ey

>

Corporation v Iran 1985; Phi
National Iranian Oil Company 198

830 American Internation , Inc. i nsurance Company v. Islamic Republic of Iran
and Central Insurance (Bimeh*Markazidran), | T Case No. 2. Award (Award No. 93-2-3) - 7 Dec

1983. (American Intermz Grou =lran 1 ; Sola Tiles, Inc. v. The Government of the Islamic
Republic of Iran, IUSCT No. 327. Award"(A No. 298-317-1) - 22 avr. 1987 (Sola Tiles, Inc. v Iran
G

1987); Shahin Shai himi and ot .7 vernment of the Islamic Republic of Iran, IUSCT Case
Nos. 44, 46 and inal Award (Award No. 4/46/47-3) - 12 Oct 1994 (Ebrahimi v. Iran 1994).

831 Sornarajah 0). p.432.

832Higgins, . p. 329; Schrijver, N. 7). p.195. He states that: “It is not easy to identify common
trends in the awards of the often deeply divided Chambers and to assess their impact on international law and
expropri ., Mouri, A. (1994) % International Law of Expropriation as Reflected in the Work of
the Iran-BiS. claims Tribunals”. (Vol. 17). Martinus Nijhoff Publishers. p. 351.

633 Sorndrajall. M. (2010). p. 432; Schachter, O. (1989). p.4. he observes that, the number of expropriation
tted to the Tribunal, the large amount claimed, extensive pleadings and involvement of many
ve given the Tribunal prominence as a source of international law.”; Amerasinghe, C. F. (1992).
Pp. 2. states that: “the awards of the Tribunal are decided by inter-State arbitrations and have particular
s precedents in a subsidiary source of law.”

834 Asante, S. K. (1988). “International law and foreign investment: a reappraisal”. International &
Comparative Law Quarterly, 37(3). p. 603.

835 Sornarajah. M. (1994: 395). See also, Westhberg, J. A. (1990. p. 291) and (1993. p 27)
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In the Ebrahimi award, the tribunal applied customary international IaKaH granted

the claimants appropriate compensation, the tribunal stated that: :(’)
(0]

“International law theory and practice do not support t nclusion that the
‘prompt, adequate and effective' standard represents theypreyailing standard of
compensation. Rather, customary international ers an ‘appropriate’
compensation standard ... the gradual emergenc is uIe@aensuring that

L3
the amount of compensation is determined in a'flexible manner, h?t i %ng into
R, 636 -\

account the specific circumstances of each cas 2 \ &
Y‘ N .QS\J
Y s
There is no uniformed stan@$ on c %ti ,d‘er expropriation across

international investment treaties,%

the BITs sometimes provide?\wt c

Investment Conventions and Tr\g?)

N,
it wg(? unsuccessful. ®” Although

ﬁequate compensation,%*® many

'S
636 Ebrahimi v. Iran. 1994 para. 88 the tri c tinues(rﬁ!’aragraph 95 and stated that: “Considering the
scholarly opinions, arbitr Me and "rib reced oted above, the Tribunal finds that once the full
eva
0

value of the property h n prope ed th pensation to be awarded must be appropriate to

reflect the pertinent f: and’ circu f each>ease.” In paragraph 96, the Tribunal awarded the
claimants (damnum gm s) ohlyg bu }('uc essans) lost profits; See also Sola Tiles, Inc. v. Iran
|

1987 paras. 43 -44

837 Sornarajah. . Pp.J 415 6; orld Bank Group. (1992). “Legal Framework for the

nvestment”. p~88The World Bank Group in its survey of several guidelines

Treatment of Horel Y
and draft conpventions found th th: I;Iglmula ‘is contained in only one of the multilateral documents

reviewed.”; s ited Parcel Service erica, Inc. (UPS) v. Government of Canada. (ICSID Case No.

UNCT/ ra. 97. the tribunal s that: “The failure of efforts to establish a multilateral agreement
on inves t provides further evjdence of that lack of a sense of obligation.”
638 Jor s adopted the appropriate and fair or just compensation standards in some of the bilateral and

investment treaties which concluded with some other states. For example, Article 10 of Jordan-

i bia BIT 2017; and Article 5 (2) Jordan-Algeria 1996; Italian BITs also used the word "adequate

com ation™ in Italy-Albania BIT 1991; See also Italy-Boshia and Herzegovina BIT 2000; and the use of
ivalent formula referring to the fair market value of the investment in Bahrain- Italy BIT 2006. In
France, bilateral treaties traditionally provided for "une indémnité juste", but 1990s treaties use the word
"adéquate”. In the treaties to which Singapore is a party, there are wide variations in the statements relating
to compensation. The prompt, adequate and effective formula is referred to in the treaties with the UK and
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BITs employ Hull formula (full compensation) which requires the payment of prompt,
adequate, and effective compensations or any formulas that have t g& effect.5%°
Proponents of full compensation argue that BITs create customary international law,%* and
this is due to the existence of large numbers of BITs, and the faq&ny states which
rejected the Hull formula in the past have admitted them Wnclusion of the BITs

recently, shows its reinforcement in the treaties.5 !\d
L

However, there are a considerable number of writers such as Dol nd Eg@?ﬂ:ioni,e“z
_ -
th

who took the opposite position and criticized iew that® BIJ's create customary
Y/

\Enera@ not have equal
it isé% “take it or leave it”

basis. ¢4 Moreover, since BITs have implication \“{hgs rties only, it is closer to

N
private law where states seek to %oreigﬂw invi tmer&té&d, while the other seeks to
provide the greatest possible @bn T el vest@s of its citizens. It must also be

(? 'S

’ s
Switzerland, but the alternative formula \-us& mpensation is used in the treaties with the Netherlands
and Germany. In most D 3Mties, tliere 15*a referen ‘just’ compensation.
839 Jordan-Oman BIT 2 ordan- 2009; Jordan-Estonia. BIT 2010; Malaysia-Lebanon BIT
Artic@ U.S -Argentine. BIT 1991; Germany- Bolivia BIT

international law. This is largely due to the fact thatthe

bargaining powers in determining the cw the B

D

1987, Article 4; U.

640 Schrijverand P, J. 1. M.,
S. R. (Eds.). (1
Practice. Pinter: p

BIT 2006 Atti ! 7.c?n
e Waart, "Forei Igest ent and State Practice”, in Hossain, K., & Chowdhury,

anent Sovereignty Natural Resources in International Law: Principle and
b 4
641 Ibid. p hurst, M. 76. “ m as a Source of International Law”. British Yearbook of
Internationalleaw, 47(1). Pp. 42 -52; M . A. (1981). “British Treaties for the Promotion and Protection
of Inves, British Yearbook o rnational Law, 52(1). pp. 249 -250; Robinson, D. R. (1984).

and between Law and Equity”. International & Comparative Law Quarterly, 24(2). p.264;

» K. (1988). p. 607-608; Schachter. (1984: 126-127) and (1991: 323); Bowett, D. W. (1988). p. 65;

Amerasinghe, C. F. (1992). P. 30; G. Abi-Saab, "Permanent Sovereignty over Natural Resources and
mic Activities”, in Bedjaoui, M. (Ed.). (1991). International Law: Achievements and Prospects.

Martinus Nijhoff Publishers. p. 612-613; Sornarajah. M. (1994); Chowdhury, S. R. (1984). p. 35 and 39;

Shaw, M. N. (1997). International Law 4" Ed. Cambridge University Press. p. 583.

643 Chowdhury, S. R. (1984). pp. 35 and 39.
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noted that although many BITs included reference to the formula, there K%ers that
referred to other standards, and thus it cannot be said that the BITs s&@customary

international law relating the standard of compensation.% ‘

4.6.2. Fair or Just Compensation Standard ? '
Fair market value of the investment refers to the lent of'the vallie of the taken

L

investment that reflects the most probable price t%gthetic will qa_n\dﬁ?e buyer
would pay to the hypothetical willing and abl% , in affree nsQRGn, open and
a

unrestricted market, and when both have reason kmiw e abo@ﬁg relevant facts,

and neither is forced to buy or sell, on thé@aking withett in@mg the lost profits.54°
The question of fair or just com‘ajtion inv\es@ixv tHe:r\it includes loss of profit.

N
0
Bowet observed that loss profits @a legitima h‘éad@amages for an unlawful act,
corpe on forva lawful expropriation.®¢ Many
|

but it is not an appropriate on
scholars have taken apoir@w that distingui h@(s/ etween compensation for lawful and

unlawful expropriatk&}!ﬁndicited tco pﬁﬂsation for lawful expropriation must not

S

A
644 See Sedcﬁnc. . National Iranian O'1~£§r-npany. 1986, para 14.

5

645 Zhao 5). p 147; CMS v Ar a. May, 2005, para. 402; National Grid P.L.C V. The Argentine
Republic;JNCITRAL Award, 3 November 2008 (National Grid v. Argentina. 2008) para. 263; (Starrett
Housin oration v. Iran. 1987.). para.277; Sabah, B, N. J. (2010). p. 764; Marboe, I. (2006). 732.

ned the Fair market value as: “... the price, expressed in terms of cash equivalents, at which
rtywould change hands between a hypothetical willing and able buyer and a hypothetical willing and
able seller, acting at arm's length in an open and unrestricted market, when neither is under an obligation to
sell and when both have reasonable knowledge of the relevant facts.”; see also Appraisal Institute the
Appraisal of Real Estate (2001), Appraisal Institute, Chicago, Illinois, 12th ed, p.22; Gabriel, D. (1991).
“Compensation During Expropriation.” Land law and Policy in Ethiopia pp. 203-204.
646 Bowett, D. W. (1988). p. 63.
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include loss of profit. In the case of Amoco v. Iran, the tribunal heldt\hY?clear
distinction must be made between lawful and unlawful expropriatiiﬁ@ the rules
applicable to the compensation to be paid by the expropriating State differ according to the
legal characterization of the taking.5*® The tribunal drew that thexégn:ation to be paid
in the case of a lawful expropriation (or for the taking hiWS fair compensation
payment to be lawful) is limited to the value of the taki op rtyta\thamoment of the

@
dispossession, and it is not possible to award loss ofafuture profits C’untg&gans) in
hereyis

respect of lawful expropriations. This shows that t no unifor requ@ement of full
Y/

compensation for all expropriations and co% th Iief.ss.the principle in
Chorzow Factory case applies the restit@edy to es @ﬁtionalisation,_ﬁ“?’

In the case of INA Corporation@Ban, e@% /@described by the tribunal
N
%y te% i @ﬂ

A

as a classic example of a form

category of enterprises deerr?\@ml tlW e c ntr@onomy. The tribunal tried to
distinguish between com% f J}A@Wul expropriation, however, it did

not have to apply the Wnctiqns,\h foun alternative basis on which to peg the
& N
standard of compﬁmn

y of @ty between the United States and Iran, the

(j)

647 Murphy,g. “Compen. zorl?or M?r’onalization in International Law” S. African LJ, 110. pp. 88-

/“

96; Dolzer, Ry(1981). p. 599; Vig, Z., &*@Gajinov, T. (2016). “The Development of Compensation Theories
in Inter xpropriation Law”. arian Journal of Legal Studies, 57(4). pp. 447-461; Francioni, F.
(1975 M Piran, H. (1992) pp. 333-338 and 351-353; Kronfol, Z. A. (1965) “Protection of Foreign
Investmeng,a Study in International Law.” American University of Beirut (Lebanon) pp. 95-100; Bring, O.
Impact of Developing States on International Customary Law Concerning Protection of Foreign
riy¥” Almavist & Wiksell International. pp. 106- 107; Jain, S. C. (1983). “Nationalization of Foreign
Prop - A Study in North-South Dialogue.” Deep & Deep Publications, New Delhi. p. 163; Marks, S.
. “Expropriation: Compensation and Asset Valuation”. The Cambridge Law Journal, 48(2). pp.170-

173; Mouri, A. (1994) pp. 320-347; Brownlie, 1. (1999) p 541; Bowett, D. W. (1988). p. 63.

648Amoco v Iran. 1987 para 192.
649 Amoco v Iran 1987 paras 192 -197.
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treaty required to prompt payment of just compensation and defined such co@on as
representing the full value of the property taken, and the tribunal consiokksﬂ%)h value as
involving the fair market value of the shares.®>°

In LIAMCO . Libya, arbitrator Mahmassani found that the mationalization was lawful
and did not accept full compensation. In his opinion, the i cIqu lost profits (lucrum
cessans) in the compensation payable could not be suséd N o'mo acceptable as
a imperative general rule” in the light of contemporaty, developments;® ' Ir:c‘) ahimi v.

A

Iran the Iran-United States Claims Tribunal followeththe degisi n in the case of Amoco
~

lucrum.gessans).®>?

g/

and confirmed the distinction between (damnum e%rg

We can note from the above that m@nals a
standard and decided that compensat@?ouldﬁ'u?t 9@9 of lawful expropriation
% N

pp e fair compensation

from compensation in the unlawf

should be limited to the fair maﬁ\wue
Many bilateral and% ral inyes

compensation standar, K |
The Jordan-hglc T

6

rtiEI‘){j‘L(’Z) provides that:
’

sses&dn (expropriation, nationalization, or any other

medsures, of dis
' : :
meif at may & taken cause the payment of a fair compensation equal to

&’

€8t %raﬂon v Iran 1985 para 22.
O v Libya 1979 para. 143.

652 himi v Iran 1994 para 170 and 96; Sedco, Inc. v. National Iranian Oil Company 1986 para.180;
e, . (2006). 727; Bowett, D. W. (1988). p. 61.

853 Examples of Jordanian BITs taking the same approach are Jordan-France BIT 1978; Jordan-Kuwait BIT

1986; Jordan- Netherlands BIT 1997; Jordan- Bahrain BIT 2000; Jordan-Syria BIT 2001; Jordan-India BIT

2006; Jordan-Qatar BIT 2009; Jordan- Saudi Arabia BIT 2017.
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the real value of the investment concerned in a day dispossession. This g{gnsaﬁon,

its amount and the terms of its payment must be determined not Iass@ the day of
n

dispossession, unless the two parties concerned exchange ag reﬁ_to herwise... 7654

It also interesting to note that although the Unite S@as one of the most

supportive countries of the full compensation stan out” wi t'to ply the fair
e

compensation standard internally.®®> In the locak, context) the c’nce‘%&)f "just
S

compensation™ is used in the Fifth Amendment of t nitegr State Consq'fution, which
Y/

\ithou}é@f compensation.
r@‘ng for lost profits,

inconvenience, and sentiment.?®® It {can be m%a ;@\United States does not
N,
i%'d afs

states that private property shall not be takwr, ubli

According to this standard, the ow G@arily r

recognize that the full compensat

ard 1s the best appnoach for host states but would
be best in achieving its interes?i'\&apitll porting @ry and its investors.
If we try to recon% positi‘g

\0 &
Constitution from th&p@riath’n pert@‘{he expropriation of investment, we can
0

\,aILée‘gfbm two points. Firstly, in what is termed as

notice that the co
the willing bu@ng ;I‘?es a~c\h ing to the amount that the investment would be
reasonablfw on thg Tkels inva-cash sale to a willing buyer if offered for sale by

9’

854 Arti ) Jordan- France BIT 1978.
€88 , C. P.(1987). “An International Standard of Partial Compensation upon the Expropriation of an
s

operty”. Case W. Res. J. Int'l L., 19. p. 105; “Restatement (Revised) Foreign Relations Law of the
United'States. (Tent. Draft No. 7, 1986); see Rafat, A. (1969). pp. 252-253.
ay, M. G. (1985). “Land Acquisition in Developing Countries: Policies and Procedures of the Public
Sector with Surveys and Case Studies from Korea, India, Thailand and Ecuador”. p.50; Yates, H. (1974).
“Condemnation in the United States and Expropriation in Venezuela: A Comparative Legal Study”. Law.
Am., 6. p. 264.

fairm
]

by
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prudent and willing sellers.®>” Secondly, the price proposed must be what so@nable
buyers would pay for the investment's highest and best use, according t highest and
best use) rule.5*

Therefore, it is possible to draw the conclusion that sincedWorld’ War 11, the inter-
State practice has been profoundly changed concerning ethion, and especially

compensation. Neither treaty law, nor customary practi rib naw supports the

standard of full compensation, on the contrary, it hasecome inclined ’apﬁtygﬁe fair or
ined in t t -
explained in the part:
g

xpro@&ing states cannot

appropriate compensation standard that we will be

The main reason for this compensation andac is

afford full compensation, and “imposin&%require n tb“&ate would deprive it

of exercising its sovereign right to tak@strol of1 \segia @omic activities.”®° State
N
sovereignty should not be subordi the Abilityofia stqg.?o pay full compensation. ¢

N

-
4.6.3. The Appro%tmp!%ji Ié}g%dard

The term appr&\ahcomdensa fon resz:@es the demands of the developing states

N
as opposed to th Mor la du glheé)@ﬁﬂs and 1970s. The developing states argued

that expropri vestars should Me received only appropriate compensation
? <
ta{i

determine m host state, n{/Tﬁo account relevant laws and the circumstances that

S

5
are c N@red pertinent. It is o}ten the case that, the appropriate compensation of the

857 Gabriel, D. (1991). p. 204; Kratovil, R., & Harrison Jr, F. J. (1954). p. 616
ert R. Wright, & Morton Gitelman. (2000). p. 157; Kratovil, R, & Harrison Jr, F. J. (1954). p. 616.
859 Dawson, F. G., & Weston, B. H. (1961). p. 735.

860 De Arechaga, E. J. (1978). “State Responsibility for the Nationalization of Foreign Owned Property”.
NYUJ Int'l L. & Pol., 11. p. 180; Bauman, C. P. (1987). p. 107.
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property taken resulted to a much lower value than the fair market value.®6! %Rall , this

approach has received support, in the well-accepted General Assemblwgé@ﬂion 1803

(XVII) on the Permanent Sovereignty over Natural Resources, %:_h states that in
reference to expropriation: \/

“....the owner shall be paid appropriate compe saw accordance with the

rules in force in the State taking such measures i erciselo

in accordance with international law. %%

’its ereignty and
e
| &
The Charter of Economic Rights and Duties“ef Statgs (C DS)\(eaffirms this

c ey AT
approach, requiring that the standard of comp% tovge idby tr@fe adopting such

measure is appropriate compensation. T@ be do aki 4ﬁ1to account the laws

and rules and relevant circumstances @ﬁe stat '%rs 9@'ﬁent.663 Similar wordings
N
is found in the 1986 International 3 S@ 004

soclation {HL:A) | Declaration.

There are some differ \f}vr Ingsy in @ investment agreement which
|
rmula ‘d

re@t it to be made in accordance with

combines both elements Il fo

ol &
the laws and regulati;JQQLhe hoft state. The e@\‘!nt of appropriateness is included in this
nature. An exam Nhls an ﬂn@le 10 (2- A) of the Organization of Islamic

S
Conference Iny&stment Agreerfien 665\(;/

4
‘ X

861 Much iz B., Ortino, F., & Schreuef,-C. (Eds.). (2008). p. 1776; Sornarajah. M. (2010). pp. 208-209.

662 Re ﬁ%lSOS (n 91), art I, para 4. General Assembly Resolution 1803 (XVI1) Permanent Sovereignty
over Na esources explicitly points out that ‘agreements freely entered into by or between sovereign
it e faithfully observed’. For more information, see De Arechaga, E. J. (1978). p.305

arter of Economic Rights and Duties of States. (CERDS), art 2, para (c). CERDS United Nations
General Assembly Resolution 3281 (XXIX).
ion 5.7 of the “ILA Seoul Declaration”. reprinted in 33 N.I.L.R. (1986). p. 326.
865 Article 10(2-A) of the “Agreement on Promotion, Protection and Guarantee of Investments amongst the
Member States of the Organization of the Islamic Conference. (1981)”. It states that: “It will, however, be

permissible to: (a) Expropriate the investment in the public interest in accordance with the law, without
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The General Assembly Resolution 1803 (XVII), which was a@{a almost

unanimously, provides appropriate compensation, was a result of a ¢ omise of the
capital exporting states as to the standard of compensation, as long %rge is a reference
to international law on the matter.®% In relation to this, there has bqw e effort to explain

the use of appropriate compensation to mean full comp sanm Be that as it may,

appropriate compensation cannot be interpreted as full sa ion% ‘appropriate’
@
in its term must “take into account the relevant laws anid, regulations a a}l ci&&ﬂstances
that the state considers pertinent” as mentioned clearl§ain the gesoluti n_ses‘r
N

The argument of full compensation arise la elyuﬁr\the westiwwith very limited
relevant literatures on the subject from d@g natio We@‘since the recognition
of the New International Economi in t w ,'more views came from

N
developing nations and later ha ed (f'con iderabl dy of publications on the
&/
ensati

subject, advocating criteria ot%ful C @ considerable number of writers
believe that the 'approp% pensation’ @gr@is the universally acknowledged
standard in internatio M \

In terms o wo r'atg ens ti@ it provides flexibility of evaluation and
S
liberates the tribtinals"from/the ?'n xib@a’nd one-sided standard of full compensation”.5°

b 4
\A’w &

imifation and on prompt payment of adequate and effective compensation to the investor in accordance
with the laws of the host state regulating such compensation..........
eral Assembly Resolution No. 1803 (XVII); Sornarajah.M. (1994. p.405.), (2010. p. 445.).
867Schwebel, S. M. (1963). p. 465.
868 Article 2(2)(c) of the “Charter of Economic Rights and Duties of States”.
869 Mouri, A. (1994). p.365.

>

4“4/0
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Scholars began to refer to the appropriate compensation standard as i&R&neral
Assembly Resolution 1803 (X V1) the governing principle. 67 (')

The replacement of full compensation to a more flexible stan is by far the most
appropriate approach to address the wide range of circumstancest@f indirect expropriation
that may vary from a case to another. It will also give room fer t(Rs&s the various interests
in a particular case, including the aggrieved investors. thoug tlllere i$ no definition

of appropriate compensation, it should not be const as full com s’atiga»)\‘{?nposing
S
r

full compensation will not be a sustainable move fo futurgof international investment
N

eavy en on states that

alstﬁéprive states of their

cannot afford the full compensation i ases. |
sovereign right to control theiressentmjonomi \ti\(iWe ,1&
N

The appropriate compensa%anda?d w @pp{lﬁ? in several awards. Judge

Lagergen described appropri?' enla n in the Corporation v Iran case as an
still exists/'t éught is becoming less popular, while

exception to Hull's doct% i ‘g
7
acknowledging the K ene@“\owar (-a( displacement of that doctrine.®”? He

&
further elaborate Me fl Xi‘bl ity "of) th @ropriate compensation formula that would
4

allow states t@ ora v.c?c om@sftructuring, with a possible discount of the fair

market va:wi, never{o poiﬁt thatwill lead to unjust enrichment by the host state. This
S I

law, as it will likely result in overcompensati% il

-

)
case imit to the rang?%f flexibility offered in the appropriate compensation

u , C. F. “Limitations over the Power of a State to Determine the Amount of Compensation Payable
to an' Alien upon Nationalization”. In Lillich, R. (Ed.). (1975). “The Valuation of Nationalised Property in
ational Law”. Vol 3. University of Virginia Press. p. 52; Dolzer. (1986). p. 599; Francioni, F. (1975).
p. 276.
671 Muchlinski, P., Ortino, F., & Schreuer, C. (Eds.). (2008). p. 1776.
672 The Separate Opinion of Lagergren in (INA Corporation v. Iran. 1985.), at 387.
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approach so as to avoid misuse by the host state.®”2 Similarly, Judge Ameli aqg?w?th the
separate opinion of Judge Lagergren that current international law re&g?ppropriate
compensation™ as opposed to prompt, adequate and effective compensation. ®’

In Texaco v. Libya, the arbitrator Dupuy stated that the lkibyapn”nationalization of

Texaco was unlawful, and accordingly ordered restitutio hWr, having found that

Resolution 1803 of the General Assembly represent omar Ater ional law on
expropriation,®” the arbitrator acknowledged by "a riate compe t'on"ﬂ&'lch was
outlined in the resolution as a generally applicab Ie stahdard. 67} ‘T

In Aminoil v Kuwait case, which inv ved e t atloglghts under oil

concession agreements by the host st@ trlbun @&derlng the relevant
standard of compensation under cust mtern@ Taw @estlngly, did not refer to

\
tcrefe to the General Assembly

Resolution 1803 (XVII) Whlb% |e1 @s" 677 |t was emphasized in the
case that the best way %e mine _the 9 n an award under the appropriate

compensation approkmsto talfe \mance all the relevant circumstances of the

390.
74 1b at 415.
aco v Libya 1977 para. 87.

576 1hid.
877 Aminoil v Kuwait 1982 para. 143.
678 |bid. para. 144
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In Ebrahimi v. Iran, it was emphasized that "appropriate compensa,'o{istandard

represents the prevailing standard of compensation.®”® The tribunal ads&ﬂ)etermining

appropriateness of the compensation after the full value of the prop has been properly
evaluated. This must be in the light of pertinent facts and circumstances’of each case.
By analyzing these awards, it is notable that many Wawmpport the appropriate

compensation standard as the generally applicable st , and @dﬁed customary

international law preferring to apply this flexible %{rd which takes i tc‘;c%g‘g?)unt the
ib

S
le standar hichqmay consider

T \f N
from the payment of full compensation, that i Iudgi air T&‘K& value of the

investment, profits loss, interest, an thhe S, 6@he payment of no

compensation at all,%®* taking into a@B\t the M%C q@(ances of each case, and
N

6

laws that are considered pertinen u Qc?
N RN
N

We can clearly noti%;e opi L

governmental declan"&ﬁwltogqhe,\d arbitration awards prefer in the case of lawful

&

pea{)gﬁtm standard, which may have less value than
’

expropriation app appropria
mpe@a{tion was replaced by flexible standards such as

the full comp@tio valug, f
d n}r $

V
679 Eer‘ an 1994 para. 88; Simi?rly, although the tribunal in the Amoco case, did not apply the

specific circumstances of each case. It calls for a

=

‘appropriate.compensation' standard, it treated the standard as reflecting the current rule of international law.
Amoco 1987 Award. para. 226
a8 v Iran 1994 para. 95.
rnarajah. M. (2004. p.480.) (2010. p. 447) ; Higgins, R. (1982). p. 277 ; Mouri, A. (1994). p.365.
682 Riginsky, S., & Williams, K. (2008). Damages in international investment law. BIICL. p.76; Paragraph 4
General Assembly Resolution No. 1803 (XVII), adopted on 14 December, 1962, reprinted in 2 I.L.M.
(1963) 223; Paragraph 3 of the General Assembly Resolution 3171 (XXVII1I) of 17 December 1973, reprinted
in 68 AJ.I.L. (1974) 381, Article 2(2)(c) of the Charter of Economic Rights and Duties of States (General
Assembly Resolution 3281 (XXI1X), reprinted in 14 1.L.M. (1975) 251.
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(appropriate compensation) which reached to a status that may be coQiKRed as a

universally accepted standard, this formula is flexible enough to take intggfcgmt various
interests at each particular case, where it takes into account the relal'%lggltimacy of the

state's regulation one, and the investor's specific dimension. \/
4.7. Conclusion t'\d
*

Finally, at the end of this chapter, it has been hed that theresis 'a b@ference

between the compensation for lawful expropriatiofyand unla exprxzpriation. The

\ v
rtant f@ﬁmion purposes

'Itg&chapter showed the
,@paration, and highlighted

that most of the provisions of %&aﬂoﬂ under «BITs3and international investment

distinction between lawful and unlawful expropriation |§,\|
since the resulting value of compensa % be di

differences between these two conce‘s‘g comp \aﬂo a

&
agreements deal with lawful \atir d uaII@not contain separate provisions

. . I §'3' .
of compensation for unla roprl‘g on. 'ber no consensus on the compensation

propriation.

i N clauses in bilateral investment treaties do not

Unfortunat Me expro
’

¢
distinguish b@ heﬂ rg\ée!mining compensation for direct and indirect
"QW 4

it seemd Unfair ﬂw states should provide maximum compensation in

expropriatio
N
excham& legislating for puB?({" interests or implementing their international human
ri gations, or to preserve health. In terms of environment legislations for instance,
@Id be noted that indirect expropriation, there is usually no financial gain for the host
states from the measures in question.
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This chapter also shows the co-relation between the main conditi@r the
legality of expropriation in international law — which are the condition@ic purpose,
non-discriminatory basis, due process of law, an obligation not to ivgement any prior
contractual obligation, and payment of compensation — aw determination of
compensation therefrom by arbitral tribunals. T

It has been found that indirect expropriation has t nsider d'wh er itis lawful

or unlawful, and traditionally shall be considered as a ul act anly i t,vagctgmawed by

compensation paid by the state to the owner. It also explains the évo tion\, tq--l\'nternational
arbitral practice that regards indirect expropriation as la spite its.éegz of the payment
of compensation, that shows more flexit@nderst theéﬁplexity of the nature
of indirect expropriation. In such cir tances, [?op i@n nature of the actions is

N,

established only in retrospect atth%fthe'hrblt | |b%(/ "decision. This chapter also

highlights the rigid nature of r%the]
all the effects of the iIIega%‘v e-ei‘t

have existed if the ac't%wgt beep C

for cases of mdwe&hxgr piation: p

in that owner@' ot fully tra ferr@)to the host states, and other impossibilities of
[

performa w additio faetorsz-i-ncluding loss of future profits, the increase in the
. ; N
t

value \ vestments after th%&?iking until the date of the award, and the legal fees of

t should also be addressed carefully in indirect expropriation. In the background

I§ is d@o the nature of indirect expropriation cases

fl of consensus in the standards of compensation for lawful expropriation ranging

from full, fair or just, and appropriate compensations, this chapter highlights the
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contemporary approaches from the international investment treaties and arb@tices.
It is submitted that the formulation of the Hull formula in many inter&@nvestment
treaties cannot be taken as concluding that full compensation has_become customary
international law. It must also be acknowledged that there are at tf@?ime the existence
of large numbers of BITs that adopted other standards of co eWn. In this aspect, BITs

are closer to the private law and have implications for e’s paw.

The appropriate criteria of compensation shouk&]iven ore x‘bﬁg%gg/ taking
A

into account the nature of indirect expropriation whigh vary in it ormsg;l' his chapter
v

upholds the approach that take into account% u

f th%&, including the

addé&'ng the amount of

)(}pplying the appropriate
N,
ithe <fg{r-"}narket value assessment of

rules and laws, which the state consi ertinen

compensation to be given. This is cl%ly provi ?Jr
compensation approach, as it can%ally 9eass
the expropriated property, but%\g nto unj@richment of the host state. This
a plausible approach taki% accou.p

o
interest, in the exerci hﬁ‘ssovqrel : %
Due to the alnyln;[ rpatL) treaty interpretation and standards, it would
’

be helpful if st dara?in rp d into the bilateral and multilateral investment
hitr

treaties as we for‘t‘h %\

al tQTbunaIs, and to increase predictability for the parties,
be it tw tates or the investors.

Ny

the t‘atlesgportant role to regulate for public
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