CHAPTER 2

LITERATURE REVIEW %\Y.
AL
T

2.1 Introduction

This chapter discusses the Islamic legacy planning from a“macro perspective
regarding its importance, current practices and the compo mv d as opposed to
the conventional legacy planning. Then, it is follo by iscussion on the

®
competency related to the Islamic legacy planners. Thi h selected li ra'uii%news

3

handbooks, regulators’ webpages, peer-revigwed ur@mseft&i

were conducted using multiple sources including%booksd indusfry’s _certification

A

2.2 The Worldview of Islamic L@ Plan T &
N
Allah SWT grants wealth to nﬁln, to:se wh@ they will be thankful or
not, as Allah SWT has affirmed imthe .r ; \A

{ S
’ &
“O ye who b%e-’ et richg@y your children divert you from the
remembraxe&?od. thusgé loss is their own...” (Al-Qur’an. Surah
e
3:9 4

MQ&? ,b): @(’

. ASor ing to Yahya et\ 013), perceiving wealth in the correct standpoint

N

Nelp one to obtain happiness in this world and the next through his worldly

G ssion if managed wisely. As stated by Islamic sources, Allah SWT has bestowed
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wealth upon man and man is the trustee of it (Saleem, 2013). The importance of having

a plan in life is stated in the Al-Qur’an which is as follows: T

“(Joseph) said: “For seven years shall ye diligently sow as is yoﬂ%: And the
harvests that ye reap, ye shall leave them in the ear, — Except?little, of which

ve shall eat. Then will come after that (period) seven dregdful (Years), Which will
devour what ye shall have laid by in advance for %:41') except a little
which ye shall have (specially) guarded. Then wil e aft tw(:d) a year
in which the people will have abundant wat@v which th , p@\;’vwine
and oil).” (Al-Qur’an. Surah Yusuf 12:47% \‘. \/T

é\‘?

The verses above explain the c%)f seven ycags‘of a@) harvest is to be

followed by seven years of a dry %f the la\s?ai bgz\Prophet Yusuf PBUH
N
within the ancient Egyptian soc% has interpteted th am of the King of Egypt.

S &
The King of Egypt trusted% Yul n re@ of his dream and appointed
t

Yusuf to be responsib% state freas ".lPﬁ@et Yusuf PBUH implemented a
4

strategy to prepare Nhe foulf s of gsperity and famine. As a result of the

clearly defined %me, € e of é’pt survived the drought and were saved
\ ¢ (,cll

from their crisis. The above verses 4 \(l’-l}l are also known as the ‘planning’ verses —

can nevgr stress enoll ‘;he im&rtance of making a plan when faced with an

ey wil

unayoidable situation, be it at @dual or society level (Shafii et al., 2016).
ith the average life expectancy in Malaysia increasing, legacy planning is a
r1ority, not only among retirees but also young people. Gomez (2017) said that it is
portant for people to be mindful of the geographical spread of their assets in avoiding

some common legacy planning pitfalls and seeking a wholesome approach of legacy
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planning. According to Ismail et al. (2013), more than ninety per cent of Malaysians

have not made legacy planning, as it is not widely practised due to procrastinat?ﬂd

—

lack of urgency. Another factor that contributes to the above situation i@k 0

competent and reliable legacy planners to provide the appropriate adﬂ'&iassan &

Yusop, 2006; Ismail et al., 2013; Shafii et al., 2016; ZAR Perunding Qsaza, 2004c).

The meaning of legacy planning based on Investopeiim is a financial
love

strategy that prepares a person to bequeath his or her assets d olle or next of kin
after death. According to Cambridge Dictionary (2000), is the £ property
that we receive from someone after someone dies, Longman Di ti(fnzi@‘z(;m)
describes legacy as something that happens or exi a result ings @Happened

\{\v

at an earlier time. V 0\
latmifig is®<<h1ultigenerati0nal

From the practitioner’s perspe%}gacy p
planning approach that focuses on %her tran\mss_lf'g f K-&h’ less family discord

N
@ a crucial plan of action

for keeping planner-clients ﬁ\siatiohipl the asse@ the longer run (Davis ef al.,
It )

and the effective change of fanm es aﬁ‘d leadership

-

d 1}1&!5 @cy planning an opportunity to

g <§/
assign a meaningf&?ue t0| \Vea th a&determine what wealth and success
0 théwbene

2015). Furthermore, (201

genuinely mean\ ' ega@}%danning deals with the management and
@
settlement o %prop yd g&)n ’s lifetime and after one’s death.

NS
Lega annigg.in ?es m‘a‘&lg plans for the transfer of estate after death.

L 9

BarQIO) stressed the ne@ exploring a different way to engage clients, while
e

Xng upon legacy planning. Legacy planning takes the concept of estate planning
e

6 forward which permits the incorporation of morals, beliefs and ideas into the
state plan. There is almost no limit in the number of opportunities to incorporate the

morals, beliefs and philosophies into a legacy plan (Costly, 2016). According to Leslie
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et al. (2015), legacy planning is a significant feature of any financial planner's job. For

a more explicit comparison, estate planning involves only certain products tow,

while legacy planning includes legacy administration advice and more co@\sive

legacy products. A

Sk

T

In the Bible’, the principle of legacy planning is mentioned a times;

“Therefore, keep watch, because you do not kno wh M Lord will

had know, th@ of

come. But understand this: If the owner of the

night the thief was coming, he would hav atch ah d nar\;x;e let his

house be broken into. So, you also mwl% eaah' because thfészf Man will

come at an hour when you do n ecthim.” (B1 at@s 21:42)

< l A{s\“’

“But if any prov r his own, and s'pasbally for those of his own house,
’ &
\uorse

he hath den%aith, “ tiédn infidel.” (Bible. Timothy 5:8)

N [
¢
The el fle cy?li{g ie}cago practised by the Buddhists and evidenced
N
’ <

*
4

N3

All translations in this writing are retrieved from www.biblegateway.com. The Christian Old
Testament overlaps with the Hebrew Bible and the Greek Septuagint; the Hebrew Bible is known in
Judaism as the Tanakh. The New Testament is a collection of writings by early Christians, believed to be
mostly Jewish Disciples of Christ, written in first-century Koine Greek.
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“Wherever the Buddha travels, be it country, province, town, or village, there is

no place which does not benefit from his virtue.” (The Sutra of [the BUdW

Immeasurable Life)®. %\

As for the Hindus, the legacy planning is defined as intestate succession as per
highlighted in the Hindu Succession Act (1956)°. When it CQQMgacy planning,

the needs of high-net-worth individuals have become mor Ived w"th globalisation

and changing lifestyles and demographics (Ming, 20 spec lf?\igdfor young

ooy
entrepreneurs and second-generation business leader%ng over th m‘ly‘@ness.

Moreover, another complexity of legacy planni\v to@ in d@;ce cases,
. o

prese@non of family

&

especially among younger couples and whén, this hap

wealth can be at risk. \)
Legacy planning is important%will giv\o(%t'

family in times of need. The fan chil@ren

O

Ath individual and the
o
\

ill be provided for. The returns from

the estate will be used for. %HOI : p
preparation plan that i% and desir l‘g'toﬂdbfde and distribute property to the
\';0
l

heirs or potential b warieﬁ
2007). é £

@
Legac %ing involv a(&ulttbl ting and transferring family traditions and
dk. NS
values % currght.a p.lture@erations (Wilcox, 2019). According to Bieber

(20 dividuals must spen@e and energy to prepare their legacy planning in the

<

All translations in this writing are based on translation by Hisao Inagaki. 2006. The Siitra of (the Buddha
of) Immeasurable Life. Sutra is a type of religious literature present in many Asian traditions such as
Hinduism, Jainism and Buddhism. The word sutra is a Sanskrit term that means “discourse” (in the Pali
language: sutta). Another meaning suggested for the word sutra is "threads."

° The Hindu Succession Act, 1956 is an Act of the Parliament of India enacted to amend and codify the

law relating to intestate or unwilled succession, among Hindus, Buddhists, Jains, and Sikhs.
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case of their death or incapacitation. In facing a difficult decision about the distribution

of the assets, a will is among the documents involved in legacy planning (?ﬂ

2009). %\
Islamic legacy planning is one of the components in Islamic fi planning

processes as mentioned in the previous chapter. Islamic financial plahning involves

looking into the client’s financial status and devising necessary measures to solve the
issues and achieve financial goals. Observing one’s finan a&:n ances and then
finding ways to solve problem to achieve one’s financiak objec ivwf crux of
Islamic financial planning (Shafii ez al., 2016). The s f Islamic ndiaj{b ning

is divided into a few segments: cash flow and ki risk agement

g; re nt planning;
Islamic legacy planning (Shafii et al.,@lamic finaneial pl@%g corresponds to

the lifecycle of a person; from the he perso\Bog S & an income until the

day the person dies and involv%o ess of %a?g?atlon wealth protection,

wealth accumulation, wealth puri T
erspec

alth % bution.
According to the% % Jaﬁc@lanmng is a tool to guarantee the
comfort and surviv the v@(on ea ust be lived with responsibility and
accountablhty 'erea ence the critical aspect to consider in

Islamic fina p nning is to 1&1 31 gs (Deraman, 2009). In addition to the needs

and takaful; Islamic investment planning, t

\
of the e ulﬁm%al to&hleve is indeed the continued success of the

ASuccessful Mushm@plan to have happiness in this world and the afterlife

%\med by Allah SWT;



“And there are men who say: “Our Lord! Give us good in this world and good in

the Hereafter and defend us from the torment on the fire! ” (Al-Qur’an. Suv-

Bagarah 2:201) (‘}

The verse below states on matters relevant to financial planning ag guidance from

Y-

“O ye who believe! Shall I lead you to a bargain th [l save yo a grievous
Y

penalty? — That ye believe in God and His le, and th e‘stz@(your

Allah SWT for Muslims to follow when managing their life;

utmost) In the Cause of God, with your an y‘u ons@Zt will be

best for you, if ye but knew! He wiw e ym‘ VOlulr sins, @S;Jmit you to
gardens beneath which rivers %J to beauti ma@%rs in gardens of

eternity: that is indeed the su achieve\&?’\

N
12) %0 qQ(-‘)
S

Prophet Muhamm w adV'i Nd birg:ﬂ Wagqqas not to bequeath his whole

estate but inste% ued lp to t?‘é&ff the estate and the remaining be left to
¢

hei C—) 3.3

his legal hei
&

“Messenger of Allah PB (ﬁg‘(/isited me in my illness which because severe in the

N
E\ar of hajjat-ul-wada”. I said, "O Messenger of Allah, you can see the pain

. Surah Saff 61:10—

C
e

o which I am suffering, and I am a man of means, and there is none to inherit from
me except one daughter. Should I give two-thirds of my property in charity?" He

(PBUH) said, "No". I asked him, "Then half?" He said, "No". Then I asked, "Can
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1 give away one-third". He said, "Give away one-third, and that is still too much.

1t is better to leave your heirs well-off than to leave them poor, begging A

You will not expend a thing in charity for the sake of Allah, but@’ll be

rewarded for it; even the morsel of food which you feed your \M& said, "O

Messenger of Allah, would I survive my companions?" He Samyou survive

others and accomplish a thing for the sake of Allah, (Ntld gain higher
%

ranking and standing. You will survive them ... your wili be beneficial to

people (the Muslim) and harmful to others (the ene of Is m.).\ZQdill survive

oo o
others till the people derive benefit from y@others 0 b‘ i@d by
you." Messenger of Allah (PBUH) furv d, "OdA com;@; for my
Companions their emigration and not,‘cau.

Khaulah was unfortunate. Mess 7

to re@g.: Sa’ad bin
la d his death as he

0
died in Makkah. (Sahih Al-B i and Sahi ?li

&
q ‘Q—
\e &
This Al-Hadith shows_that™it is I ortant to for the financial benefit of
;h

relatives after one’s de% ould think ‘g){lt t@future financial prospect of one’s
4 &
legal heirs especial at of onr entSé@.et one’s death. Even though making a

bequest is higw m sla §fiority should be given to one’s close
¢

relatives. T -Hadith also

l
ov& tl@}(t?egacy planning does not contradict Islamic
law. If % ainst,‘ttﬁj}mic p&ciple of faith (taqdir), for example, Prophet
Mu d SAW would nokha,\'e advised His Companion to consider the latter’s
é after his death, but to leave them to face the fate as determined by Allah SWT.
Islamic legacy planning is regarded as the final stage of planning, where the

Qﬁstribution of wealth upon one’s death is planned according to one’s objectives and

wishes using the Shariah guidelines (Wahab ef al., 2019). Wealth accumulated can be
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enjoyed while alive, as well as, when one is deceased as the planning horizon for
Muslims is extended beyond the worldly life. The principles and instruments ow
distribution are useful for all Muslims to obtain success both in the World% d in
the Hereafter (al-Falah) (Mehwish & Nida, 2016). A

Legacy planning is beneficial in identifying clients’ issues and thus, solutions can
be identified to facilitate the accomplishment of the goals ( eMys, 2019). The
planner will make suggestions on how to solve financial x\lill facilitate the
client to attain objectives (Cull & Sloan, 2015). Islamic cy planninhg is'the ultimate

o o
process and requires precision when handling cli@within he bi‘ (@riah.

Besides, clients should be exposed in detail t nv% ss —Rgéntifying

NS

client objectives, appropriate solutions a is suraﬁof imp ce of legacy

planning. \ ) O<<
The six-step process or EGA[% ﬁnan01\‘hm$in qféapplied in addressing
;@y N

financial issues and recommen%u

2016). There are measures that necd to
uire eﬂts,\bﬁness requirements and Shariah

the financial plan mee nt’s r

4 ¢ &
requirements for le plannilr . The.gix#step process in financial planning is
described belov‘% re 2! as Ta@%.l explains each step:

S b)?g

cial goals (Shafii et al.,

carrying the exercise before
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Establish
Relationship

Monitor The Gather \:
Plan Information

Implement Analyse
The Plan Data

P 'l\d
oo g
N
(P‘PAS‘@ (n.d.)
an  §

Develop The
Plan

Source: Financial Planning A%

tion of Mala
Fi 2.1: A 6-Step P EG i F)na‘.\ '
igure 2.1: A 6-Step Process or ?ﬂm nci r@l
Table 2.1: The Applicability @IM in Isl Le@lanning
»

A
Steps % mzn ] C
in

Establish The client's e Islaffiic legady plannefis of utmost importance,
Relationship and this wi i info on is revealed. A more

accurat lan cai cte eet the client’s objective if
the planne le detai& the client. This may have an
impas e portfolio nciallywand so it should be recorded
roughly. 1 &
Gather information ic legaC)' planger shofﬂd)dentify the problems of the client
carefully and addr oncerns, in particular regarding any
issues tha; ve'an imp@n the client’s status and eventually the

client. should be taken by the Islamic legacy
ssum@ to be used as they have a significant effect
S

ient’s zakat responsibility is one additional thing to
stand the capital movement in the client's portfolio
a clear picture of their financial obligations and
at way, the clients can be advised about appropriate
Islamic legacy,plan accordingly.

2&' pr&?{ seems very similar to conventional legacy

che Plan The Isl '\(legacy planner should offer Islamic legacy planning
recommendations that address the client’s goals based on the information

\ given while taking into account the issues that trouble the clients and
revise the recommendations accordingly.
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Table 2.1: The Applicability of EGADIM in Islamic Legacy Planning (continue)

Steps Explanation
Implement the Plan The client and the Islamic legacy planner should be on the samelpage
how the recommendations will be carried out. The Islamic legc p T

may be the one executing the recommendations or serving as nt’s
"coach," coordinating the whole process alongside them.
Monitor the Financial Both the client and Islamic legacy planner should agree on will be
Plan the one to oversee the progression approaching the g the Islamic

en

legacy planner is the one responsible for the process, r she has the
reco dations, if

he clients.

(n.d.), Financial

Board (FPSB) (n.d.)

The above aspects mentioned in Figure 2.1 and Table2:1 a tMep process

obligations to review the situation and adjust t
needed, for example, updating the assets and liabi

Source: Financial Planning Association of Malaysia
Planning Standa

N
of the financial planning which is applicable in c legacy planging Js n&ié)of the

activities which is by no means exhaustive and ?ﬂbe tis the ma:i'et within

SZ"
a high level of professionalism. CV 0\

\ A
2.3 Islamic Legacy Planning i sia A
Muslims need legacy pl& as much as, i n(‘)‘tA than, non-Muslims. Most
or

of the processes in legacy p ing for Musli r}%\-Muslims are almost similar as
the differences are m% Alma’ J,‘f@ was also stated that leaving a
wasiyyah is impo@he m#re\orld aqéfls, legacy planning that goes beyond
the provision raid is ‘51 1
occurrenc ;f%alle ateda
(Palme 1 006).“ E 4 $
N

\

a s, prevent frozen assets problems, protect property from the dispute which will

stress created due to unanticipated life

' . o
bet@anaged if a proper legacy planning is in place
ain aim of Islami acy planning is to accelerate property entitlements

n reduce its potential value and protect the beneficiaries (Alma’amun, 2010).
uslims should not take their legacy planning casually, the matter should be discussed

with the competent Islamic legacy planners (Chuan, 2016). There are many methods in
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Islamic legacy planning that can help to personalise the legacy plan. More solutions are

now available in the market to enable Malaysian Muslims to manage theirw

planning matters. These include wasiyyah, hibah, amanah, isti ’ma@arm

sepencarian. However, some issues and challenges have put forward ignificant

concerns in the Islamic legacy planning industry.

In Malaysia, legacy planning can be viewed fro tNal perspective,
;e

institutional and behavioural norms. During the colonial pe administration and

distribution of Malaysian Muslims' estates were influe by e.\Engy law with
X
pendence N'al@nany

s % usEE7 S estates

speci@grose relating
&.

y mr'@ institutions were

sp’@ions and legislations,
5)

84 famtbk issues including estate

some guidance from Shariah law. Over time, after th

Islamic religious bodies were formed to addr

(Shafie et al., 2014). As issues relating to

to family matters and estate distributiwad importa
established, and legislation was ena%The aiﬁw‘e i

among others, is to guide ims¥in aﬁdres i

administration and distribu%\.e
industry in Malaysia 1 ated belo
s
Table 2.2: @islaﬂ@eve@ﬂemt of Legacy Planning in Malaysia
@

' - CA
Year ablishment of Ar &'Re ted’l)evelopments

lishment of Department'ef Public Trustee and Official Administrator

0
&952 (Act 73)

Small Estates (Distribution) Act 1955 (Ordinance No. 34)
Distribution Act 1958(Ordinance No. 1)
59 Probate and Adminisffation Act 1959 (Ordinance No. 35)

[E—

T' ation and %lopment of legacy planning
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Table 2.2: The Legislations and Development of Legacy Planning in Malaysia

(continue)

Year Establishment of Act & Related Developments £ g
1972 Small Estates (Distribution) Act 1955 (Revised) (Act 98)

Probate and Administration Act 1959 (Revised) (Act 97) A %
1978 Trustee Act 1949 (Revised) (Act 208) s
1981 Trustees (Incorporation) Act 1952 (Revised) (Act 258)
1983 Kaedah-Kaedah Wakaf Johor 1983
1984 Distribution Act 1958 (Revised) (Act 300) v
1995 Public Trust Corporation Act 1995 (Act 532)

Corporatisation of Amanah Raya Berhad

Establishment of Association of Trust Companies Malay )
1997 The Distribution (Amendment) Act 1997 (Act A100
1999 Muslim Wills (Selangor) Enactment 1999

Wakaf (State of Selangor) Enactment 1999
2003 Selangor Administration of Islamic Law Enactme
2004 Muslim Wills (Negeri Sembilan) Enactment 2004

Muslim Family Enactment (Perak) 2004
Shariah Court Enactment (Sabah) 2004
Establishment of as-Salihin Trustee Berhad
Establishment of Wasiyyah Shoppe Be
2005 Muslim Wills (Malacca) Enactment 200
Wakaf Enactment (Negeri Sembil
2007 Manual Pengurusan Model Perugdan
2009 Small Estates (Distribution)

Muslim Wills (Kelantan) Enac
2014 Establishment of MyAng
2015 Wakaf (State of Selangor
Wakaf Enactment (Per
2016 Wakaf Enactment (

2017 Muslim Wills (Pal

2018 Wakaf Enactment (
Source: Pusat Wakaf dan (n.d. orney General’s Chambers of
Malaysia (n.d.), Associatign of fF'rust panies Malaysia (ATCM) (n.d.)
, s 2

In Malays@us l entified d@[ legislations governing the estate
administratio@ Probate #Amﬁﬂ)tration Act 1959; Muslim Will Enactments;

State Isl %ﬁini?r ion/Endctments; Small Estates (Distribution) Act 1955; Public
?g/ s
a

Trust srp tion Act 1995. Ths,grobate and Administration Act 1959 govern the

p. Mof securing the Grant}Probate (GOP) or a Letter of Administration (LOA).
%obate and Administration Act 1959 sets out the procedures for the administration
Qnon-small estate matter such as where the estate consists of wholly or partly
immovable property whose total value is more than RM 2 million, where the total value
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of the estate is more than RM 600,000 and comprise of only movable property and
where the estates are not covered by ARB and Department of Director General OTQS
and Mines. %\
Muslim’s Will and Wagqf Enactments are the laws to provide guio*n matters
relating to wasiyyah and wagqf. To date, only few states in Malamave special

enactment related to wasiyyah and wagqf, which are Selangor, eri S€émbilan, Melaka,
Sabah, Perak and Kelantan. In other states, the State Islami Ntrafion Enactments
(SIAE) provides certain jurisdiction power for the Sharia urt t dwl:e Islamic
legacy management matters. The SIAE governs @icaﬁo and,_ i su‘in.c{-gfz;ijil
Faraid for Muslim estate from the Shariah Cou h% dina@?)urt. Sijil
Faraid certifies the heirs' eligibility andw:t:) hich @Ezaersons are
respectively entitled. However, the S@ic Admin tion@btments does not
give power for the distribution of t%eased’s%&gto

N\
which is in the hands of the pe% obtaﬁns th P% A.

The Small Estates Qiist utj\
administration of the % state estate. Thid A@pplies to both Muslim and non-
4

&
Muslim estates, bu wot C(1V \stomary éﬁd)native lands, such as those in Negeri

Sembilan and ah. Accordi

!

¢

estate is de h an [estate ‘@f ﬂ'd(cjce?sed person consisting wholly or partly of
e,prope

immov%
VahA N

S
%\e Public Trust Corporation Act 1995 was established to govern the operations
ndvadministration of public trust companies in Malaysia. According to this Act, a
ublic trust company is empowered to administer the movable estate of a deceased

person, where the value of his estate is not more than RM 600,000. The public trust

NS
rty situated in an e and not exceeding two million ringgits in total
y F y g g
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company is allowed to act in a situation where a person dies testate as well as dies
unrepresented or intestate. T

In regards to the estate administration, the act empowers ARB to a(%\r the
movable estate, where the value of not more than RM 600,000 from a p ies testate
or intestate. Such an estate has to go through different procedures ending on the
value of the estate. If the value does not exceed RM 50,000 1 CZMB will issue an
order and deliver it to the heirs. On the other hand, if the e;

eedl; RM50,000 but

1s less than RM 600,000, a Declaration will be issued, and¥afterwards, ets will be
L ]

pooled together. After the net estates of the decease@ been dete 41, @ will
proceed with the distribution, according to the 1 ' \3*

The provision of sound advice requi x
other characteristics. The increase i %}Vareness

solutions encourages the need for%ng com\mﬁsl

particular area to professionallysadwise’and offer solutions e prospective clients. As

ge, s@gbilities and

sla@

'F\i'egacy planners in a

legacy planning

the Islamic legacy planning.is the%subs t Vari(:§<k:components under Islamic
financial planning in%?l\./lala}[a, c‘:){np@t Islamic legacy planner must
ensure the professi Nit par \]/1 \ther prof@@s in the similar industry.

In additionyto théussue 'enesth)%f misunderstanding on the Islamic legacy
planning in aysia, it'is :fit to’in@(@ra‘[e the competency of the Islamic legacy

NS
n%&aysia. With the existence of competent Islamic

leg nners, isunderstanding issues will be addressed and the

5%1 to legacy planning for Muslims will be further preserved. As discussed in the

révious chapter, there is no formal or dedicated competency framework to monitor the

ompetency of the Islamic legacy planners in Malaysia.
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Every Islamic legacy planner needs to have a comprehensive knowledge not only
on the product, but also the relevant legislation that exists in this field (Shafi A
2014). Hence, without the necessary skills, the information and knowl%\ this
legacy planning cannot be conveyed entirely. Without ethical V&ﬂd other
attributes, it will also contribute to the issues of incompetent Islamiwg?cy planners.
a.

As such, it will affect the dissemination of information on_the inistration and
i;si

distribution process and procedures of the Muslim legacy

2.4 Administration and the Distribution of @m Deceased’s Le es in
Malaysia 4 Y'
Islamic legacy management processg\;

determine the procedure applicable tha legacy.

determination of whether the decea%ed intes \K%St g@he difference between
STyl

both processes is that an exec uired to obtain a% , while an administrator

is required to obtain a LOA{hin I utions th% with Muslim estates are the
e

High Court, Departme%

0
4 ¢ &
Berhad. Figure Z@rises lt \(hmnistrﬁn)and the distribution of an intestate or
testate Muslim % s 1 i ala{ié,Q

L.

,_.
c
©
-t
=
- i
=
o
[~}
172}
7]
[¢]
-
=+
e}

pro (‘ starts with the

nerdl of E@s and Mines and Amanah Raya
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4 )

Intestate — Less than RM

600,000
Testate — Less than RM . .
600,000 Faraid Certificate from the
) . Shariah Court
Faraid Certificate from the .
Shariah Court Petition at Department of
. Director General of Lands and
Executor obtain Grant of Mines

Probate from the High Court
robate trom the High Co Estates will be distributed

according to the faraid

>/ \< >/Intestate — More than Rl\N

600,000

Faraid Certificate from the
Shariah Court

Testate — More than RM

600,000 ) ]
Faraid Certificate from the Hen;s&;ms t.ap point an
. ministrator
Shariah Court

L

Administrator obtain Letter of
Administration from the High
Court

Estates will be distributed

&\ according to the faraid /
\ ~
\% rceﬁima’amun (2010)

Executor obtain Grant of
Probate from the High Court

-

Figure 2.2: Administration and thefDistributio Viuisli @ceased’s Legacies in
laysi N
o 4 <§?
The High Court in MTaS a significant roleMfr matters relating to the legacy
|
planning of Muslims a% usli grldfg% the Probate and Administration

Act 1955 on mattﬁ@@ng to fsth-r,inisr,@%'({n and applying and granting the GOP

and LOA. Wit %ds to the esE;a)@hatters, the jurisdiction power of the High
¢
H '
Court is Qte& an fthe “Shariah @r‘[ because the procedural aspects of the
admini on of MLf;ll stétes, either testate or intestate, and the authority to issue
N
pr\ d letters of admmS&?tlon, regardless of the types and the values of the
e come within the jurisdiction of the High Court.
0 Another institution that is granted the authority to deal with matters relating to the

administration and distribution of small estates is the Department of Director General

of Lands and Mines. This department is under the Ministry of Water, Land and Natural
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Resources Malaysia. For estate related matters, this department only deals with small

estates with property located within the district in which the office has juris 4

Generally, dealing with the department expedites the estate administr. tionﬁmﬁ\ as it

avoids having to deal with the High Court. A

ARB is a trust company established under the Public Trust Corp%tion Act 1995.

It is the only institution in Malaysia governed by the Act. Underthe Act, ARB is

empowered to act as an executor, administrator, trustee u ian' either alone or
jointly with any person or body of a person. ARB is also%permittéd w behalf of
AR
the person claiming small estates as provided under th 11 Estates stfib@) Act
1955. The legacy or estate based are categesi based” V@ and the
administration can be summarised as beloN u\> ~é\
(‘ ~ F &
Small Estate Large Estate
(
*Estate of the deceased A +Estate of the deceased

consisting wholly or exceeding RM 2 million

partially of immovable in total value and also

property (land / building) apply for a Non-Muslims’

not exceeding RM 2 deceased, who leave a

million in total value. will under the Wills Act

*Management of a Small 1959.

Estate is subject to the *Management of a Large

Small Estates Estate is subject to the

(Distribution) Act 1955. Probate and

Administration Act 1959.

\. J \_ J

N 2 R./ ¢ <
ources: The Mala@l Administrative Modernisation and Management
\C'j Planning Unit (n.d.)

\? Figure 2.3: Estate Classification in Malaysia

0 The administration and distribution process of the small estate only begins when

a petition is lodged by any person claiming to have an interest in the estate. Small estates
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are distributed according to the types of assets; movable assets or immovable assets.
Applications are to be made at the Estate Distribution Unit of the Departmen
Director-General of Lands and Mines (JKPTG) or the Land Office where t @ed’s
immovable property is located. For movables assets and the value is nofk than
600,000, ARB has an authority to administer as stipulated in wublic Trust
Corporation Act 1995. In contrast, the District Land Administrato responsible for
wholly or partly immovable assets under the Small Estate thIl) Act 1955.

For the value of assets over RM 2,000,000, the heigs will hav ly for the
Letter of Administration or Grant of Probate at the ourt. Appli tlfns to be
submitted to the Civil High Court through a la ut% suc@ ARB or

Granél&obate from

<<['ered The person

a Trust Company. The obtaining of Letter

the High Court is the first requlremen\a

who inherits the estate is usually a ed to se e QQl istrator of the estate,

to collect the assets and settl&%ﬁte ﬂl the beenil@/& a wasiyyah, heirs must
provide two sureties, and t mh T in this mﬂg&@only has rights to determine

the eligible heirs a y thei re 4 issuing inheritance certificate
(Administration of Larv cderal Te 1es) Act 1993 (Act 505) & Rules,
2006: 22— 23)

he Sis%'e ju dlctl o;er &(2 plication for Sijil Faraid from the Shariah
Court. The z] F

arajd ce ?s the%glblhty and the shares of the heirs to which such

Q respectively entltl@éws pertaining to the Muslim wills only exist in few

\Jch as Selangor, Melaka and Negeri Sembilan. The SIAE have generally

Q ided a certain jurisdiction power for the Shariah Court to deal with the Muslim
i

lIs. As mentioned earlier, the holistic knowledge of administration and the
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distribution of a Muslim deceased’s legacies in Malaysia is essential for Islamic legacy

planners to have full comprehension of the Islamic legacy planning. T

Gy

In general, the Islamic inheritance law in Southeast Asia hasfnot been fully

2.5 Islamic Legacy Law of Selected Countries in Southeast Asia

implemented and it has not been completely accepted even ihMuslims are the

majority in countries such as Brunei, Indonesia and Mala the lcountries where

ic in rwv has been
‘X

, proble ti’l @st in

he% ik is stilf civil law.

This chapter provides legacy planning andwinhe anceiapp ches @X:er countries

compared to Malaysia's practices, as N;Dearlier. O
In Singapore, the Administr%of Musli W @MLA) states that the
N

jurisdiction of Shariah Court i of inheritance iZO limited to issuing the
Inheritance Certificate for t \ﬁci iM@it (Sect. 115, Administration

% ben 1
of Muslim Law Act in% 3) (Rasban c‘z-ll 2@) and for any claims to the estate

s &
will only be heard inf'the High 11 ubom%ﬁale Court (Abbas, 2012). Although the
Shariah Court w risdi 'ssue éﬁﬁheritance Certificate, it might not come
: 4 b4 (Jc')

into effect IE certaih casgs.
\
Ir% d, thefe s e proeess of implementation and cancellation to it by the

Muslims are the minority, like Singapore and Thailand,

recognised and applied under personal law. Ho

implementing the law because the mainstream

local,government, whereby th@f Islamic law was being enacted in the year 1901 and

r from the legislation in the year 1943 (Intajalle et al., 2012). Therefore, the
G ication of Islamic Law in Pattani, Narathiwat, Yala and Satun Act 1946 was re-
nacted and Islamic inheritance law was included in the act, and it is applicable until

today (Shinya, 2017). Islamic law in matters related to family and inheritance was
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divided into two sections. The first section is about family, and another section is about
inheritance. However, in Thailand legal system, unlike Malaysia and Singapor e
is no Shariah Court in hearing the case, and it can only be done in District C@Jslim
law is clearly applied in marriage and inheritance cases involving Musl&stipulated
in statutes (Shinya, 2017). T

In Indonesia, inheritance legal systems, particularly the system'of adat inheritance
law and the system of Islamic inheritance law, influen V.

he Llnderstanding of

society type of indigenous for the system of adat inher e law. WOn to adat
L ]

inheritance ‘){S{&?ﬂ~ the
( nd{y i al.,{,&a). These

n @3; but differ

significantly from others. 4Adat law be Dapplicab th@al community or

indigenous prior to entering Islam a tc co o\(m

and Islamic inheritance law, there is a system of we

Civil Code or Kitab Undang-Undang Hukum

three systems of inheritance law are pr

1 Iﬂ\ esia. Inheritance law

ere three schools of Islamic

&

)
inheritance law, that is, thi \i (p,t neal) sy @f inheritance law, Hazairin
(bilateral) system of %a ce la ‘.

s
inheritance law w by Indon \ﬂl slamic experts (Barlinti, 2013). The
4 1

three systems 1nh ndo dat Islam and Western, remained in

also provided in adat law (W al ., 2018

and ln ion of Islamic Law system of

force and 1 ted date éte@caw is applied for particular groups, and adat
li kr

NS
law is a ndigeno Gi&ese non-Muslims, they refer to the Civil Code to

lme[ inheritance. But, f@onesmn non-Muslims, they commonly choose adat
e Civil Code.

As for Brunei, the Shariah law takes precedence in areas pertaining to Muslims,

ch as matrimonial cases, probate and administration of estates and partly in Islamic

banking and finance. The Emergency (Islamic Family Law) Order 1999 makes
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provisions relating to Islamic family law in respect of marriage, divorce, maintenance,
guardianship and other matters connected to family law issues of Muslims (Int t
al., 2012). Similar to Malaysia, where there is a valid will, upon probate,@cutor
will distribute the estate according to the will. Where there is no will, tl& appoints
an administrator to administer the estate. For Muslims, Shariah law applies, and the Kadi

Court issues an inheritance certificate or faraid to indicate, whi hMers of the family

are eligible to be appointed as administrators (Intajalle et alp2012). Fl)r non-Muslims,
however, members of the family may be appointed in accordance t.%p,gdsions state.
[

Based on the above discussions, it is noted that ev
regulatory framework in legacy management,

both civil and Shariah law.

2.6 The Instruments in Islamic %y Planni

Islam has provided vario ches in managing

Qd administering the legacy

o
but"the opportunity is not fully

wisely as discussed in the %s ST ns above,
utilised. Muslims should vi oblems in 1 acjy p@hing seriously. It is essential that
g <Q
legacy planninjgﬁged whf' Mnefm&.& still alive to avoid issues among the

slar{l)%%' organised various systems and methods

beneficiaries (Rahmat2009)e
¢
that are best f(%slim to ma
discuss% sectf)qD)
" o
A &
\

: Nasiyyah (Muslim Will/Bequest)
A will or bequest in Islam is called wasiyyah (Isa et al., 2017; Rasban & Hassan,
006) or the Islamic will (Coulson, 2008). On the surface, a wasiyyah has an equal

meaning to conventional bequest, whereby the transfer of the share is only after the
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death of the benefactor (Coulson, 2008; Marican, 2008; Rumsey, 1971; Tanzil-Ur-

Rahman, 1980). Y-
The practice of wasiyyah in Malaysia is still vague as there are limit®nces

available. Ahmad and Pyeman (2008) conducted a study on the pra&f making
wasiyyah among Malaysian Muslims. People who have knowledge onQaszyyah will be

Med to the term

aware of its existence. Generally, Malaysian Muslims are ac

“wasiyyah”, but whether they have detailed knowledge ca e tefted on whether

they know the companies that provide the service and eware of the
[

proportion of the shares for the estate distribution. , _\C}

ener{l‘;;asiyyah,

betw@ he types of
e t@br’s property, but

\/zz}iyyah is characterised
N

The wasiyyah can be categorised into fe

specific wasiyyah and joint wasiyyah. TW

wasiyyah is that the general wasiyyah@o
is not explicitly distinguished. On t%\er han?-\}seﬁ ifi

by its distinction stated by the '%0

i fromgaother testator’s property

‘geds tocClarify all the important information to be able to

ach% clients’ objectiveseé, the process of preparing the wasiyyah and the fees

1 Xl need to be disclosed professionally by the Islamic legacy planners. Therefore,
d the responsibility of Islamic legacy planners to understand all the rules and
onditions in implementing wasiyyah.
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2.6.2 Amanah (Trust)

Trust is considered to have many aspects and has also been studied bw
disciplines: sociology; social psychology; marketing; management (K@er &
Patterson, 2003; Svensson, 2004). According to Kohn (2008), trust is o ticipation
of the response of another, which is founded on the knowledge that Wal model of
a possible plan of actions can be created by the other, which wou en assess them
within a setting that can incorporate interests besides the o m illterest.

In Islam, trust is called amanah and defined as so ing awid over to
be retained, it embodies property, self-respect, human'ights and religion. 4m@ is an

Arabic term. In our language, it can be said to ty stfai d s@ In other
words, it is something that is handed over t eone toth\e ke guardé;‘;l preserved,
whether in the form of property, secf@rwise. IIO@AI-Qur’an verse
emphasises the importance of ama% \?

“Allah doth comman u

due; and when y@teen

how excellen \he teac Mch He.giveth you! for God is He who heareth
& :
¢

and seeth s,

)
A@z cdh .exi “in a .;w of the three forms, namely Testamentary
Am wwhich is created in@g;'yyah. It comes into play upon the death of the
te XStatutory Amanah 1is created by operation of law, such as under Section 26 (2)
6 e Muslim Wills (Selangor Enactment) 1999, whereby a trust is automatically
s

tablished to protect the interest of a minor under a wasiyyah or intestacy. The third

form is Living Amanah, which is created during the lifetime of the settlor and takes
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effect immediately when he signs the trust deed, and the property is passed to the
trustees.

A trustee is a person, or a party designated by a person during his o@time
and will come into effect immediately upon his or her appointment a*stee. The
trustee may also be appointed to manage and hold the trust on behalf Werson, who
has the proprietary interest, due to legal constraints or other related matters, the right of
ownership cannot be registered in the grant. What needs I?;let'ned by Islamic
legacy planners is the difference and similarity between dmi 'stw‘power of
istrator, the t tef a‘@as no
t t}% ay n%z;bitrarily

i cepbxvith e cons@i‘o; the trustee
himself. \% é

attorney and the trustee. For example, just like the admi

right and full authority over the property. It m

sell or transfer the property to any other p

2.6.3 Hibah (Gift) and Aman

Hibah is a gift from hto 1 eficiary % based on love (Najjar et al.,
1996). Hibah is deﬁne%Zreeme ma ‘-té @tarily handover ownership of an
’ <Q

gmiation. The intention of the person to

existing property to %Cipie]rt \I’rs.u com
give the proper@gift ilear‘éfentioned in the agreement (Al-Zuhayli,
2003; Jantaa:% Tanzil-Ur- h&altil?SO).

NS
?f prop%y (gift) to a person who has been identified and

n by the person Wh@éstowing the gift, and there must be acceptance from
t Xn receiving the gift. Tanzil-Ur-Rahman (1980) stated that hibah is a gift in the
ortn of property from a giver to a recipient. As a matter of fact, and by putting it simply,

ibah is a contract between a donor and a donee, whereby upon the death of the donor,



he or she promises to give the gift to the donee. If the donee dies before the donor; thus,
the gift will be returned to the donor (Rasban & Hassan 2006). Y"

Amanah hibah is a contract or agreement to give one’s property durlﬁ}r her
lifetime for the benefit of the beneficiaries without any expectation of ent. The
asset is entrusted to the appointed trustee to be held for a certain penYu’der a hibah

deed carried out by the donor and the beneficiaries and a Trust Deed¥performed by the
g b

beneficiaries and the trustee. Amanah Hibah is an agreeme donor to give a
certain number of assets, as a gift, to a beneficiary. This eme served by
a trustee. Hibah is encouraged based on the words of ' _{q

Y-

N
“And give the women (on marrlage) er 51 a glﬁ @Zhey of their

own good pleasure remit any p you take de <<lt with right good

cheer.” (Al-Qur’an. Surah Ni 4), \

-9

C}

% G &

“It is not r usness ‘ urn y aces toward east or west; but it is

righteous elle an Last Day and the Angels and the Book

~

and the Mes. nge to S, n; of@ r substance out of love for Him for your kin
< k N
fo¥ oy s fordt for‘&? wayfarer for those who ask and for the ransom

Aaves to be Steadfa@!' prayer and practice regular charity; to fulfil the
E ntracts which ye have made; and to be firm and patient in pain (or suffering)
and adversity and throughout all periods of panic. Such are the people of truth

0 the God-fearing.” (Al-Qur’an. Surah Al-Baqarah 2:177)
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In the above verses, Allah SWT explains about things that are considered as a
virtue (al/-Birr), and among them is to spend wealth in Allah SWT's way. Acco?lo
Khan (1994), this verse explains about giving property in our state of sti@This
verse is a clear argument for those who say that in the property, theré'&ght to be
paid other than zakat.

Hibah cannot be annulled except, if the gift of the as tMeen parents to
children or grandparents to grandchildren. However, an sx:m lis possible and
sometimes encouraged if, it is agreed by both parties. Imen owczh is only
possible if the asset or gift is still owned by the chil r grandchi en‘ i_f\fh}asset
has been sold or given as hibah to another indivi en % ble.@zﬁe trustee

holds the assets for the benefit of the childrén or the g ren, dé}u:ldren or the

grandchildren cannot sell, donate or wothe assets
when the assets are transferred to thé children or g\d&g s name. In the condition
}gy N\

that the asset is being held by a%wthlfﬂg ca <§)the asset until the agreed

@nditions under Shariah law,

efici ?5 t@set will be part of the beneficiary

~

for (bjéfslim’s legacy planning. However, the

@

tendency of ims in findin ative method of distributing property through
NS

the hibad ins enthas c ?d cm&sion in the distribution of Islamic legacy (Alias,

201 Qtably, this problem s due to several factors and the incompetence of
G

time of transfer to the beneficiary¥ In r
f

which in the event of ti@

asset and would no Wurne(i
un i

Hibah 1s

the be
F 4

[¢)]
—_

Be_
Gy

e Islamic legacy planners in explaining and advising accurately about hibah and
esulting in problems after the death of a donor (Noh et al., 2019). The problem has also
ot been considered when Islamic legacy planners arbitrarily use their legal terms to

convince the clients.
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2.6.4 Harta Sepencarian (Matrimonial Assets)
Scholars do not explicitly discuss the concept of harta sepencarian (matrt 1
assets). There are also various views when discussing this instrument and (e% ing it

as home appliances (Mata’ Al-Bayt) and the property of a husband a (Mal Al-

Zawjayn). Harta sepencarian is also known as Carian Laki Bini, GoR—gtna, Hareuta

Sihreukat, Harta Suarang and others. According to A*alu (2018), harta
sepencarian 1s based on Malay customary law, and the prinéipleiof hclrta sepencarian
is not contrary to the Shariah requirement, and the provision of frar ncarian is
[
R Ay
accepted as a form of Islamic law in Malaysia (Sitiris alim, 2010 ' _{—)
Harta sepencarian, as defined in the le a& ing \Qgétices in

ST

y m?us d and@& during their

Malaysia, is the property that is acquired t
marriage (Islamic Family Law [Stat& gor] Ena nt . In the case of

death, the spouse who outlives C&ﬂ%\ his or \o}io e harta sepencarian

f

N\
before the asset is distributed b%rules. Amongithe Qﬁfzgntages of having a harta

sepencarian, the married ¢ 11 bl (iSL the amount to be distributed
and their rights Will%trved vd}m‘ot\%‘ contested. Harta sepencarian

declaration can b@ution lt \idmg tlgostilities that may be present between
0

the beneficiarie
> e
Islami @y plafiners e(;to Eej ensitive to the requirements of the relevant
NS
law in @ienﬁ ?ins‘ms&ent. Negligence of Islamic legacy planners with

the ed processes will re(%t’ in deferred claims or claims cannot be resolved

¢ husband or wife.

\mun et al., 2018). Hence, intensive knowledge is required by legacy planners

(%a
& sure that proper advice is provided to clients.



2.6.5 Guardianship

In Islam, there is a significant difference between guardianship and custodvu
guardians and custodians have their own rights and responsibilities. A %\mily
member usually has the priority of being a guardian, but it is the wo e family
who is usually given the custody. Guardianship can fall into two@ories: (1) a
guardian who manages the child’s property; (2) a guardian w owafter the child’s
health, education and everything that is related to the chil lRn.al iife.

With reference to the Islamic Family Law (Federa itor sw::tion 88),

Y

which is in accordance with the Shafii School, the ity of guardi Stli}i_)iS)\ln the

following descending order; father, paternal er{ appo{n%& by the
or ;and 4

father’s wasiyyah, father’s executor’s ex pﬂtem grandémr executor’s

executor. Similar to harta sepenca g;)rdianship

planning in Malaysia are also subj% the req\eckgoc
N\

occasional service in Malaysia. ioned earl ,dslaig‘?egacy planning involves

the advisory role and is bey xell' ¢gacy planfiing solutions. Hence, Islamic

*i th t
legacy planners are re%ﬁ unders bnﬁ} }eq@ments to stay competent before

ctic@ﬁ Islamic legacy

d,@. Guardianship is an

’ &
advising their clients! \ @)
K7 $

\e practice of wagf'in Islam has become a tradition to the rulers and the wealthy
lims for centuries, which is widely practised in the Gulf and Central Asian
ountries. Hence, most Arab states have established a particular ministry to manage the

property of wagf due to the overwhelming and unmanaged wagqf properties.

58



Wagqf of properties has already been practised by the companions during the time

of Prophet Muhammad SAW. The following Al-Hadith narrated by Ibn Umar?!s

the authority for the establishment of wagf; %\

“When ‘Umar got a piece of land in Khaybar, he came to the Wr saying, “l
have got a piece of land, better than which I have ever go,‘. SMZ do you advise

me regarding it?” The Prophet said, “If you w 0 carI keep it as an
endowment to be used for charitable purposes. ‘Ui ar.}a.de land in
®

9
t the land u‘z] @er be
its\{ ld bdgd for the
avesg\ Jilad, and@r guests and
travellers; and its administratom ,davt inare able@ner and he also
could feed his friends wzthou%ding to \m%t l)gk'A[S means.” (Sahih Al-
N

Bukhari, Book 55, Hadit @ q QC:)

Ry

N

As stated by Ali Caqf is besto I;é aﬁ@‘perty to Allah SWT dedicated to
4 &

a religious cause t w ben Nmmu The Islamic benevolent practice of

charity (i.e., as an endowment) on the conditi
sold nor given as a present, nor bequeat

poor, the kinsmen, the emancipation, o

wagqf benefits h Ifarey ould or many years and can be used by many
generatlo 1es t at are &zq{ér?usually land, infrastructures or services that
can be t prese ener n and beyond, as the spirit of wagqf is that the
con on should be for the égﬂmmty and long-lasting (Mariz, 2012). According to

thewcu nt practice in Malaysia, wagfis divided into two, namely the general wagf and

6 ial wagf.
General wagqf is referring to any wagqf property dedicated for general welfare or

public purposes without specifying any particular beneficiaries (whether made up of
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individuals or any organisation or institution) or specific purposes (Ab Rahman, 2009).

General wagf is legislatively defined as permanent sanctification of the capn?ﬂd

(¢]

property’s revenue for religious or charitable purposes recognised by Isla@ Th
special wagf is specific when the wagif determines the wagf made for s purposes
or particular beneficiaries. In a special wagf, a wagqif will set from@eginning to
which the wagf'is made or for which purpose the wagf must b am Special wagfis
defined as a property which is offered permanently for a r Y;

ctlaritable reason

and the income of the property is paid to persons as desésibed i thgreement

‘\Y

(Rafien et al., 2017). | _f,
Wagqf can take place during the life of th or upoh hi her@'h, which
is done through wasiyyah. State Islamic Réligio cﬂs IRCs)@e been given

the mandate to administer wagf other tw;}es SIR e th@gwer over the waqf

administrator who handles the issu a1n1rw in the interest of the

beneficiary. &
Most of the Muslim s %coI# ‘lé the aspect of religious and

educational purposes b% € communit ?Esi@hnders‘tand the dynamics of wagf
. Acco r'il uad (g@), the constraints faced are due to the

(Mohamad et al., 2

lack of exper‘us& ica ess1o spects Azha et al. (2013) mentioned the

@
constraint f; h managin

Manag gwa ‘ghalles? d, if there is a lack of skilled professional in the
Isla@acy planning. (.}’
\

sed on observation, the wagf-related problems are still stemming from the
0 petence of Islamic legacy planners as well as the level of understanding of the
ommunity towards wagf. If Islamic legacy planners cannot understand the wagf

intention in legacy planning, then the misunderstanding within the society will continue

186(? to the weakness in the planning of wagf.
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(Noh et al., 2019). In addition to understanding wagqf procedures practised in Malaysia,

competent Islamic legacy planners should be able to differentiate wagf with othe?y

planning instruments. %\

2.6.7 Faraid (Islamic Inheritance Law)

Several instruments have been described to explain tEe mics of legacy
sto

planning industry in Malaysia. However, it should b d 0'1; most of the
instruments described earlier are carried out during a on’s liw Muslims
oy
should know, Allah SWT has provided detailed faraidwn the Al- n' @each

listed Islamic legacy planning instrument is n \tﬁ of d@ution of

inheritance, but to provide planning faciliti

distribution process to be executed in @c ic s@sfons. This view is
highly supported as faraid is re@ s@ﬁal limbs of Islamic

jurisprudence (Samori ef al., 2(%

According to the Kelantan ariT iclary Dﬁment, the meaning of faraid
includes determining, i ;, legali§ing ‘(-ﬂolﬂbng. Based on the Islamic term,

g <Q
faraid is the distrib'@f asselt slims they die regardless of whether there
is a will or not % thei en @/ inheritance will then be divided among
¢

I
the family s c&s ’hild n, wi s,éusegzjds and mothers in accordance to the Islamic
éh‘. NS

law (Ja% akinfan Syariah Negeri Kelantan, n.d.). Mohd and Awang (2008) said,
alth araid has been pre-o@ed by Allah SWT, there are many Muslims that find

i \ging to practise accordingly. Faraid knowledge is beneficial to every Muslim,

6 he existence of this knowledge is aimed at providing practical guidance based on

eligious teachings regarding the distribution of inheritance (Kamarudin & Muhammad,

2018).
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Faraid is based on the commandments of Allah SWT based on the verses of Surah
An-Nisaa. The surah states the persons who may be the beneficiaries as Welw

portion they are entitled, and this becomes the guideline for the practice 0@

Ly

“Allah (thus) directs you as regards your children’s (inheritance): to the male a

portion equal to that of two females: if only daughters two or more their share is
two-thirds of the inheritance, if only one her share 1 alf. F ol parents a sixth
share of the inheritance to each if the deceased leftahildren; 1 il‘dren and
; if the dece d’ef&@gers

uti% asesdsg after the
T

ethD‘ Yo aren@your children
are nearest to you in benefit. T h%;ttled porti ord@ by God and God

is All-Knowing All-Wise...” (Al-Qur’an. Su\lﬁ'% :@

SIS
“In what your wives @ur %hjalf@y leave no child; but if they
leave a child ye @ h, aﬁ‘e‘]p;c.l%}l oj@acies and debts. In what ye leave
their share is, %rth lfl no @/ but if ye leave a child they get an
eighth; a ’;%'men cicies e;% debts. If the man or woman whose
inheri % ingq St;O as&eff(lze?her ascendants nor descendants but has left
a % or a §ister gach one§ the two gets a sixth; but if more than two they

Ae in a third; after pq@z‘of legacies and debts, so that no loss is caused (to

yone). Thus, is it ordained by God and God is All-Knowing Most Forbearing.”

0 (Al-Qur’an. Surah Nisaa 4:12)

the parents are the (only) heirs the mother has a
(or sisters) the mother has a sixth. (Th

payment of legacies and debts. Ye knowgot

)
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“They ask thee for a legal decision. Say: God directs (thus) about those who leave

no descendants or ascendants as heirs. If it is a man that dies leaving a si. t

no child, she shall have half the inheritance: if (such a deceased w@man

who left no child her brother takes her inheritance: if there are mters, they

shall have two-thirds of the inheritance (between them).: if therWrothers and

sisters (they share) the male having twice the share of th MT hus, doth God
o

)

make clear to you (His law) lest ye err. And God ha led%e of all things.’

(Al-Qur’an. Surah Nisaa 4:176)

® \Y.
| S
Verse 11 of Surah Nisda as recited abov ns thefri nd e{t‘&zfement of

abou,éxe; rights and
n, 1@%6 heirs (from the

the sons, daughters, mother and father;% 2

entitlement of the husbands, wife and waence of chi

Ix:}ights and entitlements

N\
of the following legal heirs suc nd sistens of’ chdeceased. The claim can

only be given out when the*\iam an‘l ts ape cleared.
Faraid can be a sys
4 &
\Gbservegjhe following aspects such as grounds

distribution. The wness fa €

for an inherita& determi n ofc;éﬁtful beneficiaries, the portions of the
¢

inheritance &ar should re 'vc’, the-c}faering of the beneficiaries using the al-Hajb

é t’ N

l
allg€atio ?’ inhc&mce to a foetus, khunta and magqfud, and also

AN ;
tak octrine (Razimi, 20{))

doctrin

\e determination of authentic beneficiaries and their rightful portion and non-
ightful beneficiaries is based on the al-Hajb doctrine, making faraid a complete
ystem. The Islamic figh sets the entitled heirs and can be divided into two groups,

which are inner and outer family as summarised by Coulson (2008). There was a reform
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in the Islamic inheritance law after the descent of the verses from the Al-Qur’an,
whereby women are legally recognised as beneficiaries and their shares a w
determined.

The rulings and methods of distribution in faraid as determinetf&lah SWT
are to ensure the distribution is just and to avoid inconsistencies.Wtheless, the
Malay Muslims in Naning, Malacca and Negeri Sembilan are i% with the rulings

of faraid as they still uphold Adat Pepatih. Adat Pepatih est1l; law that states

women will inherit the ancestral property. However, curfently, the Wntatlon of
4
Shariah with reference to the faraid is prevalent in al , _{—)

the beneficiaries and the portion entitled describe

into three namely ashabul furud, a@i dhawi harébr each of these

beneficiaries, the entitlement is bas helr legi ?el 151@111p with the deceased,

which is usually in accordanc% cifi crlte @s p 1bed by the Islamic law

(Abdullah, 2012). %\

In Malaysia, the %1 ourt J give h(ﬂ: @ and authority to determine how
to distribute the 1 $ce t(i ccor é_ﬁb the Islamic law. To facilitate the
distribution an tion

tate e}%(e members, the Comprehensive Faraid
! (?1
Compilatio istr' ution ys'tere-}h s been developed to help facilitate and

neﬁQ@g are divided

acceler e process’ }stem‘é\omatlcally make calculations and divisions after

1arles are included @‘h‘uc jurisprudence such as Al-Bukhari and Muslim

a%\t.] several verses that discuss faraid.
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Abu Huraira narrated Prophet Muhammad SAW as saying:

“I am closer to the believers than their selves, so, whoever dies w@vg in

debt and leaves nothing for its repayment, then we are to pa bt on his

behalf, and whoever dies leaving some property, then, the pgerty is for his

heirs"”. (Sahih Al-Bukhari, Volume 8, Book 80, Number_723);

\Y

Ibn Abbas narrated Prophet Muhammad SAW as saying: '\d
®
N4
1S
“Give the Faraid to those who are enti Ve i d thgg;vhatever
remains, should be given to the clos @S;ed. ” (Sahih

N%kAmrﬁi "gib onchis father's authority from his grandfather (RA):
Pro@uhammad SAW sai@’

0 “One who kills a man cannot inherit anything from him.” (Sunan An-Nasa’i,
Book 7, Hadith 218)
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Most of the time, the Muslims have difficulty in understanding the Islamic law
the way it was intended to and will become confused when dealing with such sit A
That is the reason they need to be disclosed about all their respective ri@\void
conflicts in the future. Prophet Muhammad SAW stressed upon thf&rtance of

having the knowledge of faraid as stated in the A/-Hadith narrated fmu Hurairah

that Prophet Muhammad SAW said: : V
“O Abu Hurairah. Learn about the inheritance teach it is half of
®

knowledge, but it will be forgotten. This is @hing that wil b4 tc‘z@away
from my nation.” (Sunan Ibn Majah, VOIVQ' ook 2@, 2@
N

S t@ through various

Legacy planning for Muslim cw Malaysia

processes and challenges (Alma’a%t al., Z\S}Eg;%ar 'K%xowledge is only the
% 2

primary basis, but heirs will fa hallenges Wwhen n(z?a ing the estate later. This
is where the role of Islami%plaT%i@posure and understanding to
the community. The f% slamic lega -@s in mastering faraid knowledge
4

;la
will cause many Wtion F \SSQS to @mresolved according to the clients’
expectations (Neh ez aly, 20 ugh this present research does not elaborate faraid

1
¢
in detail, however, what is clear; a;&id@s 1ts mechanism and has been stated in Islamic
N

legacy % staggs irely‘l'&le Al-Qur’an.

N
S
:.E\)mpetency of Islamic Legacy Planners
: The oversight of Islamic legacy planners in ensuring their clients to be well versed
out the solutions to problems regarding legacy planning has resulted in the confusion

among the public (A. S. A. Aziz, personal communication, December 8§, 2018). One
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aspect in disseminating the right knowledge and information to the community is the
need to have competent human capital and competency needs information an A
which is the result of education, training and related experiences. A compa@}view

of the competency requirements by similar sectors in Malaysian’s I* financial

planning ecosystem is shown in Table 2.2: ?

N
o

Table 2.3: Comparison of Competency Requirements for
Islamic Financial Planning Services,i

aftitioners to the

Segment Institution Guideline on Compe
Requirement

Islamic IBFIM and Competence where the ancial :Islami?

Financial Financial planner must maint?bilit' 1al Ny
Planning Planning skills and knowledge¥necessatry, to “~Planner Y‘
Association of provide  pr ion senvices ™ (IFP)
Malaysia competently N @
(FPAM) A
Islamic Malaysian Principle o tihuing Professional Sh@ Yes
Financial Financial Development, whi \qu;% t kgistered
Planning Planning Desig develop “themselv Aﬁinancial
Council i0 aintain “Planner
(MFPC) a le%q-:) (SRFP)

Professional Takaful Yes
) elines Basic Exam
e ise the (TBE)

mpeténcy of the
ts and fo maintain and

T m%h
\ +han their %ng technical
~knowledge and ssional skills.

N
‘?:' %(J
&

Takaful Malaysian
Takaful e
Associati%

(MTA)
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Table 2.3: Comparison of Competency Requirements for Serving-Practitioners to the
Islamic Financial Planning Services in Malaysia (continue)

Segment Institution Guideline on Competency Entry C
Requirement Assessment
4 E
Islamic Unit Federation of  Continuing Professional Development Computeri “Yes
Trust Investment (CPD) Framework is designed to Unit Trust
Managers cultivate Unit Trust Consultants to Exami
Malaysia develop and maintain their technical (CUTE)
(FIMM) and professional competencies in
providing sound financial advice and V
services to their clients.
Islamic Not Not Applicable Applicable
Legacy Applicable
Planning

Financial Planning Council (n.d.), Malaysian Taka
of Investme

Based on the above comparison, Isl% acy °§ \g is @ behind its
affiliates in terms of overseeing the co %r of'its i
a competency framework. An in-d &y \he.\sTl Py

f;ll%ged @mic trust companies in

i
required from an Islamic lega@r ifl d
Malaysia has not been perfom eNCLywi 1melei$a/t this research purports to

explore the appropriat comgtency framework @mic legacy planners who are
s £ § Malavs
ompanies'in*Malaysia.

A. S. A. Az ers unicdtion, December 8, 2018) also states the

importance o%\ a certifie (rﬁme which is structured to produce competent

and quali 1e%|amic‘,l acy planne \1 Malaysia. His statement is supported by the
b4
earlier s erature by Boiral and Q&eron (2011) which states that the certification is
N

=

1 Nnt because it indicates a competent advisory service is on hand for various

serving the full-ﬂed@l 1

eholders and it also shows high professionalism in the industry. Based on the
N

earcher’s knowledge, there is no dedicated industry professional-based certification

has been developed for the industry until today.
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Currently, training related to the Islamic legacy planning is only provided by few
institutions. IBFIM and FPAM have covered Islamic legacy planning topics th?ra
module of Islamic Financial Planner (IFP) certification (FPAM, 2018; I \018)
programme as well as MFPC (2018) in its Shariah Registered Fiﬂ* Planner
(Shariah RFP) programme. There are also unstructured in-house pr()?l;mes for the
appointed Islamic legacy planners by the full-fledged Islamic trust panies like as-
Salihin Trustee Berhad, MyAngkasa Amanah Berhad, W X;O'pe Berhad, and
Amanah Warisan Berhad, which will be referred as “The Big Four?’ 0.?\‘334: the latter

L
part of this research. However, the training is n@ehens' e u@q &Q only
concentrates on information concerning the pr d %' rate.gggn how to

make a product sell. The fact that Islamic lewgnnen\pro te 0nh®3¢~iﬁc money-

generating products is a proof for this mat, 2009).

Nowadays people can acqui enhan\fhes _e\'ency in many ways.
N,
Bersin (2015) stated that in t t erﬁploy nt scehario, there seems to be a

disconnection between education ‘and e 1n the ‘ﬁéssion. Therefore, certifying

informal learning Wi% eople [‘jlﬁwaht@enhance their knowledge and
he i

g <§/
competency witho an ﬂ]e \ob\ e %ﬂf a professional examination is not
new. According&& da

is a@ﬂ by several sectors especially when it is
¢

n
l (71

imperative ce the sta a{ili(yja d maintain a seamless talent progression
NS

pipelin ’ =

&e are many challeq@fhat must be tackled especially when planning the

tr and education as required by Islamic legacy planners and also rationalising the

&1 ards between the academic and industry professional. Academic programmes have

ore audience of future practitioners, but it lacks industry participation when compared

to professional-based and certification programmes. To make the gap smaller, a
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collaboration between the academia and industry must materialise in this current
situation (A. S. A. Aziz, personal communication, December 8§, 2018). The VT?
mentioned hampers practical training and knowledge transfer. %\
There is no formal continuous learning structure to monitor the'L&etency of
the Islamic legacy planners in the full-fledged Islamic trust compani€s in Malaysia,

unlike similar services like Takaful and unit trust. By acknowl dwe importance of

2.8 Gaps in Islamic Legacy Planning Literature

Many literatures have discussewaegacy

research on the KSAO that lead to tency is\ago gqg‘lamic legacy planners
O
still exist. Ongoing research to%altelﬂative 0 tion:i?the issues and problems

Y
associated with the competency of t:[ amic leg sﬁlanners in the full-fledged

Islamic trust compani aysia has y })ée@lducted by the local Malaysian
4 &
e Vicﬁdland should be dealt immediately.

researchers. This WSSW il \B\
The majority o res cadt %(sumer behaviour towards Islamic legacy

!
planning in, efts, issues_o av{ usc((i‘i% the industry and misunderstanding of the

product% by
by tQ

hors are listed belov@ilhich the researchers have been critically discussed

NS
?acy p&ming providers. A summary of previous studies

2

t r of Islamic legacy planning in various perspectives except on the competency

@ s and the required KSAO needed for the practitioners in the industry.
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Table 2.4: Summary of the Previous Literature

No

Title, Author, Year Discussion

Administration of Property in Malaysia: A This research discusses the practice roperty
Civil Law and Shariah Law Perspective, management administration in Malagsia the
Mohamad (2001) perspective of law and jurispruden

Polisi Pentadbiran dan Pengurusan Tanah: This research describes and analySis on-issues of
Analisis Perbandingan Antara Kanun Tanah land administration and managementin Malaysia

Code.

Negara dan Hukum Islam, Abdullah (2005) with Islamic law and kni?tional Land

Bidang Kuasa Mahkamah Syariah dalam This research reviewsgthe jutisdiction of the
Kes Tuntutan Harta Orang Islam di Syariah Court earmalw deciding cases

Malaysia, Ahmad & Ibrahim (2008) inheritance.

Appreciation of Syariah Principles in This research opo% hibah, in addition to
Property Management in Contemporary wasiyyah and asy a ptactical model of
Malaysia Society, Buang (2008) Islamic pro

anagement
Konsep Harta Menurut Perspektif Undang- This research discusses eW'property’
Undang Islam dan Undang-Undang Sivil: under Muslim law’based on the ™Al-Qur’ nd

Satu Tinjauan, Ahmad & Ibrahim (2006) Islamic s rs view of the fa otf an% tis

the di ¢ with the aivil

sﬂlel

ance in

of irgu
ana% nt system

Faraid: Manifestasi Kesyumulan This research explai
Pengurusan Harta dalam Islam, Awang Islamy raid ing;

(2009) in W CONL

Xp~
Isu-Isu Pembahagian Harta Pusaka Orangg This research dis ses about fhe division of the

Islam  dalam  Konteks  Perundan of Isla;!) in aysia based on Islamic law
Malaysia, Harun (2009) %1 h refe

Pembangunan Harta Tanah dan Pelesta%This research ws the Feal estate development
Alam, Mohd & Awang (2008) towa ({mic & ectives focusing on
sustai issues. 4,

Settlers’ Perspectives: A Cas¢ y Among,_in the ansfer LDA land ownership to the
Settlers in Lurah Bilut, Be B heirs the appropriate measures to
Malaysia, Mohamad et a 10 tackle theS

Issues of Land Inheritance from DA {This research }$ﬁts the issues and problems

Masalah untuk Menunt Ke Atas Harta |This research discusses the need for a more
Pusaka Islam - Pen tam\T erba\il;&ﬂeta prac ical “solution in which they are located
laysia,

11

12

13

di Luar Sistem_ Perundang outgide’ of the legal system by using the

Noordin et al."&&% | %Jmatical formula known as "network flow
-~ /pregramming model" (NFP).

The Causesyof UnlélaimedyLa imed of\This research explores the causes of unclaimed

Distribut, of ecease u!li state among the deceased of Muslim and found
Malaysi i & Mghamm: o11) that there are several factors contributed in this

problem i.e., complexity of law, lack of
% $ knowledge, long process, lack of cooperation
’ : between various parties, lack of cohesive
mechanism and the attitude.
Reyiew on Issues and Challet@sfm Islamic This research addresses issues and challenges
itance  Distributions \Q Malaysia, clients face in claiming rights to Islamic
oordin et al. (2012) inheritance in Malaysia.
lamic Inheritance Claim Processes -Non- This research analyses the administrative issues
ormality Data Traits and Best Estimator and management in the distribution of the estate
Choice, Noordin et al. (2012) to see other alternatives, namely the cost-cutting
measures for property claims processing using
non-normal variables.
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Table 2.4: The Summary of the Previous Literature (continue)

No Title, Author, Year Discussion

14 A Need for Legal Framework of Gift Inter This research discusses the importanée of ‘estate
Vivos (Hibah) in Malaysian Estate Planning, planning and the benefits of the imple tion
Rashid (2013) of the hibah. i %

15 Delay in Islamic Inheritance Claim - An This research emphasises the ability offthe NFP
Ignorance Issue, Noordin ef al. (2013) model to describe accurately the flo processes

in the administration andwdistribution Islamic
inheritance and find the shor%e through the
network. o

16  Religious Conversions and the Conflicts This research examines the differences between
Between Civil and Islamic Law in the two systems of T itance law in Malaysia,
Inheritance in Malaysia, Ying & Siang the conflicts cauged by'ehanges of religion and the
(2013) possible solutio t may re'ieve the hardship

face by the parties. ,

17 Pengurusan  Harta  Melalui  Hibah: This researc 0 e of estate
Kepentingan dan Manfaat dari Pelbagai planning and the of the™ lemev.ﬁon
Aspek untuk Kemajuan Ummah, Rashid & of the hib N
Ahmad (2013) ' \(')

18 Islamic Real Estate Management: Review on This p and _Tl'enges in
Issues and Challenges in Managing m i slamic #n e from'real estate
Inheritance Property in Malaysia, Shafie et mwnt eM
al. (2014). N\ \\T

19  Pengurusan Harta Dalam Islam: Perspe 'Waper focuses on the hibszinstrument in the
Hibah Di Malaysia, Azhar et al. (2014). ate distributi iﬁQludes reality of its

lication in

20 Planning on Wealth Distribution hThis paper explores the concept of estate
Lifetime in Islam: Concept fand_ Its planning, its value and importance in the Islamic
Importance, Hasbulah & Daud ( point of view] 7 Q‘

21 Pelaksanaan Hibah Amanah seba uatu{This paper examines the implementation of hibah
Instrumen Pengurusan Hdr slam  di_amanah by Muslims in Malaysia and its legality
Malaysia, Halim & Ahmad ni(2017). as an instrument of property distribution in

“Islamic law so that the rights of every entitled
‘person in one’s estate may be ascertained and
rotected.}‘

22 The Application o oncept y‘ Best This paper discusses the application of children’s
Interests of the Child inParticipating infthe best interests in participating in the matrimonial
Matrimonial wng inl t riah proceedings of the Malaysian Shariah Court.
Court, Hasb et al’(20 ]\7‘1 #

23 Magasid h D sana@éjian mendapati bahawa pensyariatan dan

Wasiat, Falib¥et al. ( IZ). ! elaksanaan wasiat dapat merealisasikan
% (') Magqasid al-Shari‘ah dalam penjagaan al-
(/ Kulliyyat al-Khams, serta meraikan Maslahah
) N dan menolak Mafsadah.
24 This research explains Islamic estate planning

{ N
an Hirakl'ugd?diaan% Arah
akiki, Wahab et'al. @37 ).

Ca

and management for Muslim particularly in
Malaysia.

&1\

25, ic Estate Planning arManagement:

le,alaysian Experience,
uhamad (2018).

Kamarudin &

This research explains Islamic estate planning
and management for Muslim particularly in
Malaysia.
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Table 2.4: The Summary of the Previous Literature (continue)

No

Title, Author, Year

Discussion ﬁ

25

Islamic Estate Planning and Management:
Malaysian Experience, Kamarudin &
Muhamad (2018).

This research explains Islamic estate planning
and management for Muslim particularly in

26

Money Management for Muslim Family,
Alma’amun ef al. (2018)

Malaysia. h
The study discusses on the im&of money

management within the Musli mily.

27

What Influence Muslims to Make Wills?
Insights into its Determinants, Wahab et al.
(2019).

This study investigates the facters that influence
the practice of makingwill ameng Muslims in
Malaysia.

28

Islamic Estate Planning: What Malaysian
Muslim Women Must Know, Basah &
Tahir (2019)

This paper attempts to kindle the interest in
Muslim women to have a Will written based on
all the challenges associated with intestate
deaths. ‘j » { A

29

Professionalisation Of Islamic Legacy
Planning Industry in Malaysia: Validation
on Competency-Based Certification for
Islamic Legacy Planners, Noh ez al. (2019).

This paper is to explore the industry expectation
of the content of certification for practitioners in

Islamic legacy planning field in Malaysia.\‘
A TS

30

Competency of Islamic Legacy Planners in
Malaysia: Issues and Challenges, Noh et al.
(2020).

This paper argues for a competency framework
for Islamic legacy planners in Mala{s,ia.

According to the summary of th %Norks, 1

x <NV
T S
co@ded that there are

many studies that have been condueed discusst (%t t mic legacy planning
from various aspects. The previ arch€rs ha focus n law and discussed on

the detail information about

ind

A

ectatl\

&

current practices, act and

regulation related to th¢ Tslamig legacy planiing E@ , aresearch focusing on KSAO

that relates to the ¢

in 2019 and is a@ow
field. This is %ant cg c

s

—_

:

i¢'legacy planners just started by the researcher
fo Hhe@loration in the Islamic legacy planning

l
pﬁelttgaamic legacy planners are the ones who will

impart awarcness and‘p vide s ut@o the Muslim community on the Islamic legacy

planninE and guarantee the sust@iivility of the industry (Mustafa & Che, 2013).
\

x
N
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2.9 Conclusion

This chapter provides a review of the previous literature that encompas?!&:
area of Islamic legacy planning. The discussion of the previous literature @ that
most of the Islamic legacy planning studies focused on the product i ion, issues
on practicing the Islamic legacy solutions within the community and ehallenges in the

industry. Some of the previous studies mentioned the need fqi tmtitioners in the

industry to be competent and to be expert in certain are ver, limited specific

empirical studies have been performed on the compet asp twic legacy
®

planners. é ' _\C’}T
s X
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