CHAPTER 2
THE QURANIC APPROACHES TO DISPUTE RESOLUTION

X

The holy Qur'an is the last and the latest divine guidance from Allah (S % every
aspect of human life. Sent down upon His last Prophet Muhammad (S it serves as a
record of and a guide for the activities and experiences of tbg\P} het and his
contemporaries over the last twenty-three years of his life. It asted some actions
and experiences of previous prophets and messengers for i ng aIWmessages
of the Qur'an are timeless and universal in nature. It is réplete in message f(ir t@ﬁole
human nation until the Day of Judgment. It propoundﬁl code a so%atg-%uidance

with a universal applicability. Pertaining from research i ongh?g chapter is
prepared to identify the significance of Qur '&goachto ispute r@éution.

Regarding dispute resolution the ho%n ordered msqto Qa@lstly, encourages us to
settle a dispute amicably as early v\zble Aj%é
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“So fear Allah and amen W}hiel‘r \Ween Y d obey Allah and His Messenger,
if you should be believess2(AFQuran, Al-Anfal 08:01).
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Haﬁ}e ﬁ§éted as Al-Mubarakpuri (2000) “settle all
980)

“k&€p alive the bonds of brotherhood”, Ali (1934)
&Y
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The word islas @2yat

b
matters of diiw’, Asad
tt

¢ relations between}burselves”, and Pickthall (2005) “adjust the matter

“keep str:
of y u%ence”. Khan and Khanam (2009) translated it as “set things right among you

yousselves”.
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Dispute resolution in this ayat is referred to by the word islaa (¢hat al bain) derived from

the verb aslafia meaning to mend, to restore something that is broken, to make sovmg

right, to make peace and to set something in order (Vehapi 2013). In retm to a

previous corrupt state, it is to restore something to its original saliz condi 0 Improve
and make peace or sul/z (Othman 2005). The opposite of isl 2h stated in tWy Qur’an is

ifsad from which the word fasad comes meaning disorder, so‘ﬁw corrupted and

l

£(0756) xS i% g'ﬁf{“ RRINANT .\d. o
“And cause not corruption upon the earth after i formation” A'—Q_@'I Al
A'raf 07:56). 2 e

There are four dimensions regarding the meanm% ayat: are ag fgllow - cause
not corruption upon the earth with disbeli f,(bgs i i mn%qr by Killing the

believers after its reformation with belief, justi e&% C{t&reformation by the

imbalanced. Regarding fasad, the Qur’an says:

believers (Al-Mawardi n.d.). % @ “
N Aj ¥
2.1. Defining Quranic A ; ’ { 0’
’ &
The Quranic Approach r'n@)uran‘ \rmer to ss any social or familial issue. As
the Quran addresses aIMQa of lfe, I@Qise it addresses a dispute between two
¢ 2 (,)

individuals or groq a@. Inadd g a@pute, it reminds the believers repeatedly to
be aware of Iw bﬂé)f'tqyjl;fe th@ationship and to amend what is between you
(RS The holy Quran, Wr@ls connection for doing the task of islas, orders to
obey A@vough obeying the Quran and His Messenger directly in his life time and

owingrhis Sunnah after his death (4503 &  swakai5) (al- Thari 2000). So resolution of a

dispute following Quranic instructions and Quranic norms is termed here the Quranic
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Approach to dispute. The holy Qur’an affirms that all the human beings are descended

from a single family (Adam and Eve) formed by the will of Allah. Therefore, th e
human being as member of that first family is ina brotherly bondage. Moreo ’X:s
are for their same faith ordained not to entertain or invite any dispute tl%rupt their
relationship and make them weak. The Quranic approach negates vio&tﬂsagreemem
(ikhtilaaf) and self-loving egotistic motivations (hawa), which havﬁ\e'ﬂlency to develop

and grow larger and larger. For, ikhtilaf and hawa penetrate into a Person‘s psyche

and take hold of his mind, attitudes, and feelings. Eventuallysthat ng si%rlt of

N
the overall, total view of things (al "Alwani 1993). @anic pr, h’is_'tié%ed on
S 4 h 4§
m

absolute truth and is explained by an objective ar?ﬁfm . B)nge Quranic

approach, we mean keeping the Quranic spiritc'wctives an tch<Q philosophy to

resolve every dispute for the entire existingMco ing # nkin(o

]
2.2. Importance of Quranic R& 'on%}put&‘sg—solution and Ensuring
- S
Justice Y. ' l 0'
% \" F &

N
he is unaware of alleah@ma and r:l'ﬂJI e_@‘)ns!equences. In this regard, Allah (SWT)
says: \(:/
% : :,,Q, A P P
RE R A PR
A &Y

" wow not which of the}i are nearest to you in benefit"(Al-Quran, An-Nisa

In"this context, Allah (SWT) further says:
o € el 2T 0 B s s Wy ozl g ]
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"We have already sent Our messengers with clear evidences and sent down with
them the Scripture and the balance that the people may maintain [their affairs] in

justice..."(Al-Quran, Al Hadid 57:25). Y.

This indicates that the aim of sending the messengers of Allah with cl c@ws and

sending the scriptures down with them is that the people would uphojq Eus ice. If men

were able to achieve justice through their intellect, there would need for the
revelation. In this point Al Maududi (1981) states: Y'
"The teachings of Islam are eternal, because they, be n \’eale by AIIah
Who knows all the present, past and future and Who Hi i is the
human knowledge that is limited. It is the hum e, wh|c can i dim
vista of the future. He is God whose knowledg e aIIt e limfitatio ftime
and space ".

2 VC
One of the miraculous natures of the holy Qur th 1ts(arec word@ and meaning

&
being from Allah can address the entire h world and, all @cts of their life

A
proportionately. When it declares: ¢ ﬁk itlcE)Q“ﬁmﬂ L (01 2 ) all the

situations requiring justice and al |nvo [ It e as justice seeker or as

dispenser of justice are equal |md un'ert ldd fthe ayah. Therefore, from
aeo

top to bottom, the ayah simul ue.[( sééell formal and informal judicial

institutions. Justice is t e f Is to en{@é it the holy Qur’an is the guide.

O
(J‘-')

2.3. Justlce on‘,Q raB)Ad istration of Justice

\/
A 5
The hon ran emphasizes that the\believers must refer their differences to "Allah and

His

(Jsmiliselll 3,38 oo L3 282 5 9 (AFQuran, An Nisa, 04:59).
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It means that disputes must be mediated by knowledgeable Muslims and in accordance

with Islamic teachings. It requires an independent authority to settle the disputes h
r e

either formal court or any informal dispute resolution institutions. Again, a
dispute, both this formal and informal authority must follow Quran and t%unnah or
both the Quranand Sunnah following the footstep of the prophet (SAASwrrbari 2000).
To follow the decision of the prophet in his lifetime was mad an\ifigation, not an
optionand it remains as an obligation for the believers whent Yi.n.a'nydispute and a
decision has been made following the Quran and Sunnah (al¥fbari OMQ Quranic
term 'Qadz’ means judicial institution and administrati f justice. aI&o_sL%icates

P 4
giving an order of judgment. It is a system where wv!e ac{-{ ding?tl:'zr:roviding
decisions on something. The Purpose or objet’N gadalor iniiié?ons of justice

are as follows (Haroon 2017h, 82): \

\i Y
a. To protect the weak and to puni r% i thé%tiety according to the
(7]

% -

rules revealed by Allahto H het (S AQ/

&'K N -

b. To do justice witha vi t&stablis n c]e, ny, advancement and safety
of humanity on eart ) \“ d &

O

c. To bea witness lah (S\ﬂ@le do@ ustice
d. To conveyju% t freely fairl

or close%%s Iik? Dy}s, hildren or it goes against the rich or the poor.
rge t

e. To Q he duties of k @;.as imposed by Allah (SWT)

hi

N
Adj on through formal judiciary under a formal court may be considered a superior
v :

=0

m for dispute resolution. However, neither the Quran nor Hadith stresses the

virtue or necessity for gada. On the other hand, unambiguously both Quran and Hadith
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uphold the values of conciliation and mediation etc over asserting legal rights (Islam and
Alam 2018). Islamic dispute resolution system outside formal court owes its orlg

the pre-Islamic tradition of dispute resolutions of Arab societies. The fra the
tribal system had provided important mechanisms for settling disputes inp&lamlc life
and in early days of Islam. General veneration for customand precedenme ancestors

provided a semblance of social control and order (Othman 2005, 62).*One of the main

functions of tribal chiefs was to arbitrate in disputes, if calle 0 1) A council of

elders named the majlis, comprising the heads of the families represe s ofclans
N

within a tribe, often acted as the chief advisors. Infor ISpute resSolution bm&%’r)Arab-

P 4
Islamic culture is generally known as suls or ;ullu??!wo |ACan be%ie ined as a
method or mechanism to settle the dispute a 'WSUI& 0 n)i%\an agreement

between two parties relying on the prescrled ItIQQVS |ch they agreed earlier in
an@)h, Suls is an agreement

the process of settling their disputes éo
between two disputing parties Ieatmg~ peace: lam iﬁe process of Sulh can be
practiced inall cases except i R'.ses 4& 175%

:

With the establlshment |st|n lim y in Medina in 622/623 C.E., issues

O

related to the resol d tsjff&satlon of justice ceased to lie with the

individual suffe T rlbe ‘al ne u b e the new community’s concern. The tribal
heads and ajﬁs ontinued to serve@;\elr followers during conflicts. But they could not
succeed g up the political structure of the Madinan society and its allies’ network

rophet. This development made a revolutionary change over the customary

Se“@ | | |
social*and political order, albeit still it is there within the structure of tribalism. Faith
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instead of blood starts working as the social bond, and with this faith-based bond reforms
were going on within the ummah of the blood feud and a new conception of a ity
remarkably replaced the old series of agreements practiced by the tribes. As &ﬁjx:f
the ummah the Prophet functioned for those who were truly converted, no%nd itional
and consensual authority grudgingly granted by the tribe and always re\m, but by an
absolute religious prerogative. The source of authority was tﬁ}k@d from public

opinionto God, who conferred it on the Prophet as His chosen (Ot"nman 2005, 69-

71). \d.
| S
A
2.4. Foundation of the Quranic Dispute R ion % .\/Y-
The holy Quran commanded the Muslims tow ile *ﬂne other@d maintain a

peaceful relationship amongst themselves, Q is the attitde @Je believers and

) A
those who fear God. (f) . ? c;\K

{ ot (28 Y ﬂ%@% s b T AT
“So fear Allah and amen whi wee u and obey Allah and His
Messenger, if you shogitd t&xever’”(A qu@znfal 08:01).
% 4 &
The cause of revelation &mhvya@ by aé‘ﬂari (2000) is that Ubada bin Samit

said that the ayah ha Nrev aled cetniw&)&- the participators of the battle of Badr
’

when we got in@,n av\wis?e bo (t—he spoil of war and which hampered our
4

relationship. llah (S Hgd taken the issue to Him and handled the issue of

N
5
distributioﬁgf\t remnants of war th'ough His prophet (SAAS). The ayah ordered us to

res @relationship and follow the prophet regarding the remnants of war. This
f

of sura al-Anfal depicts a situation in which disputants were involved with

¥

getting remnants of war without waiting for any instruction from the prophet (PBUH).
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This attitude hampered their relationship. The ayat put the issue aside and asked the

disputants to reconcile and keep the relationship alive. Y.

The holy Qur’an addresses conflict and conflict resolution on numerous o%ns Based

on a study of the Qu’ran, Hadith and other important documents of IsIaWhapi (2013)

has stated that Muslims cannot be involved in any conflict unless \Mthe purpose of
*c

self-defense or self-preservation. In the face of conflict, Musli erpinded that they

would remain faithful to the teachings of the religion and n of their
leader as resolution of their disputes. The holy Quran@o emphasi ‘nesﬁ?ed for
immediate settlement of social disputes so that pea gen I prevails Q.Ye society.

Allah (SWT) says: c}/

€058 280 ol 1,55

“The believers are but brothers
fear Allah that you may receive

ar 0 required to be in favor of

At the same time, the Quran in that ushi
N

peace even with their foremo e mles ust b&prepared to the utmost in facing

O

hostile forces and neve he battlefie ut if their adversaries are inclined
\
towards peace, then Qe% st amgk' and give the opposite the benefit of the
doubt, even if th l%asm ility of'tr C@J
&

o

{{ \}/ W/ﬁ.mul&ﬁj /‘/M\jm:-d/j
“A\‘i’hey incline to peace, en incline to it [also] and rely upon Allah. Indeed,

it 1 ho is the Hearing, the Knowing”2(Al-Quran, Al-Anfal 08:61).

N

1 Saheeh International, http://tanzilnet/#itrans/en.sahih/49:10

E

2 Saheeh International, http://tanzilnet/#trans/en.sahih/8:61


http://tanzil.net/#trans/en.sahih/49:10
http://tanzil.net/#trans/en.sahih/8:61
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This shows the preeminence of resolving dispute amicably and reestablishing a peaceful

coexistence, even with the extreme enemies and those over whom one could ibly
gain an upper hand. The repeated commands to obey Allah in the verses in fac that

to persist in conflict and to disregard the reconciliatory measures amountsh\ma siyyah-
an insubordination to Allah, with grave consequences. ? ’

&I L2 3 T 35 T o 0oy T Tl
Say, "Obey Allah and the Messenger." But if they tur the'n indeed, Allah

does not like the disbelievers (Al-Quran, Al-Imran 03:32). \d
| &
2.5. Spirits and Objectives of Quranic Disp solution -
s \/‘Z“

N WX

Islam puts great importance on justice; ind M act°'Pf udicaﬂa} in Islam is
f? &

considered a divine activity and a sembla dispensi Alla@justice on earth

\ KY
(Hoque and Khan 2007). The main splg nd foc iXO Eé‘dispute resolution are

o
a) on settlement and reconciliatio& not o'h%c:/jven@ b) on maintaining the
twe

relationship, brotherliness, a s@'ﬂarn‘#ny : @e disputants. Because a fair
judgment may resolve a dispute

e&ﬁsj@'ily restore relationship between

ut rn<
disputants. The primary@es @o res@the disputes with minimum cost and
\ )
time and with utmos@s s,h)top {e udes of sacrifice for the sake of amicable
. ) O
tionsh

re p-between the disputants, and c) to pursue

settlement, and 4r ion_o.
%’ 4 b 4
magasid alﬁa of welfare of hgnsq;; being and their safety from dangers through

AN
ensuring \e

2.6. Qualification of an independent neutral third party

Sincerity, fairness, good reputation, acceptability to both parties and profound Islamic
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knowledge are the core conditions of an independent third party for dispute resolution in

both formal and informal dispute resolution system. Allah says in the Holly Quranv

\@/

3 10T s VB o8 St KB gYs el ST NNV R MR Ko g V()
{o,dees s dlr &) I Tl L 20 5

“O you who have believed, be persistently standing firm for Allah, witnesses in
justice, and do not let the hatred of a people prevent you fro ing just. Be just;
that is nearer to righteousness. And fear Allah; indeed, AV?&' Acquainted with
what you do”(AlQuran, Al-Maida 05:08).

He also says

ding \HN.Q ustic thesses for

Allah, even if it be against yourselves or nis and°relatives. W. rone is rich

or poor, Allah is more worthy of bot hG)a lo sonal] inclination, lest
you not be just. And if you distortN stimony

ref to give it], then
indeed Allah is ever, with what yo d

uran, An- Nisa 04:135).
&

c,)
The Holy Quran emphasizes, for |n the is e of |t‘ﬁes 0 contract formation, on
reputation and acceptability. AIIah s Al ; 02: {
u” 0 ;’ 3
The word “Tardawna” is derrt “Re kalcbQ ans acceptance.

%

e - {fw\ & OLdly k(3 dg (AU sliadl)
l, o -
it e §0 s a1 Gy QU 3 pe b

ges: t re in the Fire and one in Paradise; the one

The prophet (SAAS) sa \
u"U\ 5,2 LS“” J>-)j 44.;-\

‘
“There ar%g inds jofj
e

in Para ope new-the" truth and judged by it. The one who judged
amon le in his“igndrances in the Fire, and the one who knew the truth,
ut 1ated from it in his judgment, then he is in the Fire” (Hadith. al-Ash ath.

aI qdiyah: Bab al-QadiYukhti:Juz 5: #3573)

For j :n formal judiciary (Qada) Islamic jurists set some fundamental qualities, like:

e To have belief in Allah and His Messenger and what he came with
e To have profound knowledge of the Qur'an and the Sunnah
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e To lead his personal life inaccordance with the Islamic Shariah

Ifthese qualities do not exist together, a judge will be like a blind man carryingxlgp in
his hand. Neither he can benefit from it nor have others benefited. Besides,sg'E)ot safe
from stumbling and the lamp be either broken or extinguished. Hence,the judges must

meet these conditions. In addition to the fundamental qualifications4mentioned above the

judges must have also some other qualities, like: ? :
e Maturity in age; that a minor who has still not attai e age af matusity cannot
be a Qadi. o

| &

e Strength of memory and genius R\
s b i

e Soundness of wisdom and conscience ? o \ Yy

X
e Authenticity of justness and fairness O}, W &
e Purity of birth \

A,
3:‘3 NS
e To be male, though a woman ma bepappointed as @i in those cases

s

N
e TobeaMuslim; thate ngic usli v%Ii{;ib@r holding the office of Qadi.
:

e To be away from anger, hu@&p er e@mentduring the time of trial and

judgment &

e Andshould e\wet red a fi?&nw}ﬁgthyarguments; but they must exhibit
patience, everance/in scanni gt@/ etails, in examining points and sifting

fact fro % j @

>

wherein her evidence is admi

3

b 4
ZQ Py
Since Isla\' own utmost impo&mce on justice and it is dependent on the judges,
they s ave capability and maturity of judgment and should meet the above-

n‘@ conditions (Uthman 1994).
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2.7. Dealing Cases of both Civil and Criminal Nature under Sah
Sulz in the meaning of amicable settlement is just opposite to formal judiciary a .
It is in this sense equal to present day Alternative Dispute Resolution (ADR)#In"slamic
judiciary system, it runs hand in hand with al-Qada. As an informal syste%ispensing

justice, it is akin to Traditional Shalish (a neutral third party Workw'%tween two

disputing parties) in Bangladesh. So it needs to discuss how . Mboth civil and

criminal cases under Qada (formal court) or outside theéf&p.en'ienﬂy. For this

purpose, we need to understand nature of civil and criminal S under inol of

Islamic jurisprudence. é ' _@
> Iy 5

2.7.1. Understanding a case of Civil or %KI |nﬂa ?T

Laws are categorized from various angles € ious ca S. 6ategory based on

philosophical ground of benefit (masl divide and Private Law

corresponding to Aaqqu-Allah (rightx%h) aﬂd hagqul &@(rights of individual) in
classical Islamic jurisprudence. \@hts & @'} (hagqu Allah) are an
obligation to Allah (SWT) a %p:nd L)j}llgsgt for Allah gets no benefits at
all from his creation. Ir@@he hjma

world and thus baq@h orr‘e
ies in this

Allah will cause I@ J
enforced by t and 3'0 t rfequiwgt; accept complaint from the victim which may
. S N

worship. \('7

ing enefits from all that exists in the

&

jto, pu ic interest. The violation of rights of

’
anc@he hereafter. The rights of Allah (SWT) are

include ritqu
T%Ef individuals (f/aqqu al- ‘ibad) are for self-interest or for the benefit of others.
For n

ce, commercial rights, contractual rights, political rights, and social rights.
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Nevertheless, there can be a combination between the rights of Allah (SWT) and the
rights of the individual, but the former prevails or the right of individual prevaﬁ
example, both the cases of suicide and wasting of property involve rights A and

individuals but the right of Allah is dominant. The right of individuals car-Ademmant if

they (the victim or the heirs) suffer more detriment (Hallag 1986). T

Again based on transgression of limits of rights by an i ; Pr a group of
individuals, cases are divided into civil and criminal in nature co se.q}s:d;re:;?_ent

mit of ri o'rosﬁ'e"rs ina
unlshm\ sed o‘MYe degree

&
&

_\O

BN

a%i rﬁgﬁy against society. In its

here is a I}era rceptlon, ‘A crime should not

is made by civil and criminal laws. A civil case trans

/9

way that it needs a remedy and the criminal cases ne

€|

of the crimes.

P

2.7.2. Crimes and Types of p

A crime is an offensive action exe
wider range, it goes against

go unpunished’. Indeed, fo ]%an
without a proper treat t the | he p@t (SM), he was divinely authorized
to settle all types of S E@'O{J (Jexpansmn of the then Islamic state, the
prophet (SM) d Styvj e oggye\’half of him. At the time of the khulafz ar

w
Rahidm, the fa continued to@spomt the judges on behalf of them. The main

ﬂ,g;‘g

oi’.t&-} ociety a crime should not be left

Y

concern %\bjudges was civil cases at that time (Uthman 1994, 42). The kuhlafz and

tt@ ors of different provinces dealt criminal cases. It shows the importance of
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handling the criminal cases. Offences under the Islamic criminal law consist of Audid,

gisasand ta‘zar. There are three types of punishment accordingly such as: Y.

Huddd: Plural form of Hadd means ‘limit” denoting fixed penalties. Thi@%e form of
punishment, which is prescribed by the Qur'an and cannot be incrga,' decreased,
waived or modified by the human agency,because it is imposed_for sake of public

interest. It denotes specific punishment for specific offences | i (afultery), saraga

(theft), sharab (wine drinking), qazaf (defamation/ calum an qupo%qsy).

Hudud is considered as a crime against Allah (SWT) involves His htla. .b&'ﬂvever,
4

some offences such as robbery, theft, and false acx?ﬂons Vo ot%’tﬁ:frights of
eter

Allah (SWT) and the rights of individuals (H@@%). IQt}, object iSQ and warn
people from committing of such actions whic to he pe? d &;Qadd. It is inflicted
in the same manner both on the Musli nd )onar\ﬂ%'. $
.
N go
\

Qisas and Diya: Qisas mea etaqtion and Diy; lez@feod money. Qisas denotes to
punish the offender in the same mianne S‘ n‘?@:e victim. It is applied to cases of

willful killing and cerla@ oﬁg'@/oun@r maiming which are characterized

as offences agalnst@’a ‘I[e dyCJ(‘Dhls offence infringes the rights of the
individuals as \x&% righ 0

in this respect.

a
:
a
llah T), but the rights of the individual dominate
P
unishment of qi,szi{j;.lfixed by the law of retaliation or diyat (blood
money), %\n be remitted by the victim or his heirs. Qisas becomes diya when the next

S

ictim is satisfied with money as compensation for the price of blood. This
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cannot be reduced or modified either by Qadror the government. In cases where Qisas is

to be implemented, it could be exchanged with diya or blood money. Y_

Ta'zir: Ta'zir is another form of punishment that means prohibition and i%llcable to
all crimes which are not classified under Audad or gisas. It is at theWtion of the

Me violating the

nfo the rights of

ta Mgs %(g of

admonition, fine, the death penalty, imprisonment, aq@g. All he Jnc.&c'known

4'
to the Muslim law in the progress of its developmewne d the%‘;];ral head

‘ta’za’. In short, the doctrine of ta'zr giv tw scope topthe J&ée\ in inflicting

authority to punish the offender of a ta zi offence.Ta zir offenc

rights of Allah such as taking riba, breach of trust, and false

individuals such as defamation and cheating. Punishme

punishment (Karim and Khalid 2016, Hallaq

5 o y C}
As sulh, agreements could be used ve an fdisptite excepta Hadd crime. It

N
may easily act to settle a di ute%lafed tc’ a crime @able by Qisas rather than a
he Q

crime punishable byta . T |re s h‘g@amlc Criminal law is based on the
holy Quran and the S he and natic law go against any anti-social
!
activities and he Ip to LTstl igrall §wtors of a state.
\0

2.7.3, E aling Criminal Cagg)s!under Sulh
Many p %\ssume that sulz is only applicable to civil cases. Nevertheless, in Islamic

also applicable to criminal cases particularly of homicide and bodily injury

Iawé
(Hoque™ 2012). Sulhx as ADR (Alternative Dispute Resolution) has already been
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introduced to the administration of civil justice in Bangladesh. ADR is becoming popular
day by day but it has not been extensively used yet in the arena of criminalwjustice.
However, the holy Qur’an has widened the scope for criminal cases except forthe™aud id.
It is worth noting that even though Audid are categorized as crimes that i-&‘e e right
of Allah, there are some Audad offences that are considered infringinthhe right of
Allah and the right of individual, such as the crime of sarigah (thNE,,ébah (robbery)
and gazaf (false accusation of zina). Concerning sarigah and: i h, ')oth are crimes
that involve taking away the property of another person w of oMf‘rin e the
. o 1. O

right of individual. Thus, suls can be made between der and |£t|.mi?s long

o 4 Y
as the crime is not brought to the court (Hoque ZOWMe vietim the %:ﬁiender may

resolve offences of false accusation, theft an M thrgﬁlg I/ cases are not

f
&
brought to the court. Some examples of suls inudxd ases? S beNew-

O NS
) 4 QC_—)
&
Yy pérson agcuses someone else falsely of

git ap@ child. A person will be liable

a) Sula in False Accusation (Qadh

False accusation (gadhaf) is an o%hel
committing fornication and (% S the‘.l

and punished for false &ﬁs{ions i \@uses‘s&'ﬁeone of committing adultery, but
tne

&
fails to produce fou i t tt ™ llegation. Th ish t for fal
p \ S s‘ or (‘g_e/a egation e punishmen r false
o g
accusations is sta nt

Ql;yd omKQisaes of flogging with eighty stripes, and ever
Y

rejecting that§ws test'lzn in é

court. In this case, if the victim does not wish to
lodge a COQK against the accuseéd and forgives them, the kadd punishment will not

S
be i pq%auaq 1986).
b) b i in Theft (Sariga)

Sulk is encouraged in theft as the offence also involves the rights of individuals. Literally,
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theft (sariga) means intentionally taking away another’s movable property in secret.
Technically, it means taking away the property from others’ custody in secret the t
of which is not less than ten dirhams. The punishment for theft is amputation G)Y:]s
of the offender. There is a Hadith where Safwan ibn Umayya’s cloak was% while he
was sleeping at a mosque. The Prophet (SAAS) ordered the thief’s harW cut off, but
Safwan said that he did not intend to punish the thiefand he want Mate the cloak to
the thief. Then, the Prophet (PBUH) asked why Safwan ha e%o.ne'this before the
matter was brought to him. This Hadith indicates that theftis, all M.re olved

N
ictin ta!é& legal
. o . -
action, the allegation is withdrawn and the accused WRH be~punished. I—@ever, if the

ard| gﬂ‘ whether the

through sulh. If the stolen property is returned to the r before the

stolen property is returned after the criminal pre?@dﬂg begi

property was returned before or after trial, bmwll w

c) Sulh in Robbery (Airabzh)

Sulz is also applicable in robber%ery[, abah) is géke away property from the

custody of another person w%e
offence against an ind iv&!ﬁ@d a@vf wagilg war against Allah and the Prophet
&/
with arms. The punishment” of ro s n@ioned in the Quran is — a) death if
@
2.9
homicide is cause@v act b

y b)@mputation for the first offence and if the act

Vy
does not caus wto the:v m{ C) ifixion if the offender commits homicide and

NV
robbery, nishment if the offender neither robs nor kills the victim. The offender

can e@ed from hudud of robbery if he or she repents before being arrested. This is
d onthe ayah:

il 155 0 38 e 36 0
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“Except for those who return [repenting] before you apprehend them” (Al
Quran, al-Maida 05: 34).
Though the repentance before arrest withdraws hudud, the offender still carrc' N:;ity.
If the act causes death to the victim, the offender is responsible to the hei&ian act of
gisas. The heirs of the victim have the option to either demand qi5¥r~forgive the

offender and claim compensation. If the offender takes the propert*iwoperty must be
r

returned to the owner if the offender knows the owner. If th is Pot known, the

property must be given to Bayt al-Mal. However, if the propesty i nM,wi%?_the
N
offender, the offender must pay the value of the stolen he owner ' _{'3

Y- )
Sulk in Qisas and Diyah: c\/ 0\ 43\
The Quranic approach for retaliatory cnmm%es IS,QRE?* in th@rse bellow where

AN
the holy Quran states: o
2 6 W i a2 ’;"\j;.

&
{ il 29 4) 4 EREP S A
“And the retrlbutlon fo am‘dct 1{an e it, but whoever pardons and
makes reconciliation ard isi[du P n@llah Indeed, He does not like
wrongdoers (Al Quran, al-Shur 7
¥ S
&

In this verse, it indic Nt I7am a ‘gltheuge’tlms injured to seek retaliation from the

- -

offender. Howe vt e victim forgive \&'ﬁ reconciles with the offender, Allah will

reward the vi %’n respect of gw@'ds victims are of three categories. Al-‘Adilal

Muqtasi:Nmaintains justice in retallatlon Al-Sabig-fi-al-Khairat who forgives and

r% with the wrongdoers and al-Zalim li Nafsih -wrongdoers. This ayah started

w dvice to do justice, then encouraged forgiveness and reconciliation and lastly

warned the wrongdoers (Ibn Kathir 1999).
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Qisas and diyah are for crimes punishable with fixed punishments, which ha n
mentioned clearly in the text of the Quran and the Sunnah. The crimes inclu N cide
and causing physical injury to others. Qisas and diyah differ from bad&%e context
concerning the individual right. The punishment of gisas and diyah is f nd thus the

judge has no right to remove or mitigate the punishment based.e n discretion.

However, since this type of offence is about the right of i mfliction of
punishment depends on the demand of victim or his relatlves e v t S,re at ives
may want to demand the infliction of qisas or may 0 red ce o'dmf:ﬁ or to
pardon the offender. It also depends on them Wh?’! i ny tlatlon in

i gatlgg%e punishment

. T Qalldlty of sulh in

determining their rights. Sulh can play its rolecwttmg r

of gisas after the offender has been conV|cte r fo nd gi
ses

gisas and diyah crimes is supported b% Qw a&g\Had ith of the Prophet
(SAAS). For example in the case of r, AN Aé}-
\
‘y\} mumb;;n_, ’\*’ E ’,\‘ﬂ g_,ds\y\umu@\u
o Cinidd Gl Sals ) 219978 el N

“O you who @hc rﬂa:?dr you is legal retribution for those

murdered - t for the slave, and the female for the

fo j
female. Bu er olerl 0 j:'c&'&z' brother anything, then there should be a
t

with good conduct. This is an alleviation
y. hoever transgresses after that will have a

palx ishment (A ngn A‘\T-'Baqara 02:178).
&

There is a ? ith narrated by Wa’il ibn Hujr where a man who committed murder was

@ the Prophet (SAAS). The Prophet (SAAS) called the heirs of the victim and

asked whether they forgave the murderer. The heirs refused to forgive. The Prophet
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(SAAS) asked whether they would like to accept blood money. The heirs refused to
accept the blood money. Then the Prophet (SAAS) asked whether they wanted toill,the
murderer. The heirs replied “yes”. The Prophet (SAAS) asked the heir to ta M e of
the murderer. After repeating everything for the fourth time, the Prophet (% said:

“If you forgive him, he will bear the burden of his own sin a@e sin of the

victim. The heir then forgave him”(Hadith. Al-Sijistani. Kiw iyat: Bab al-
Imam Yamru bial “afw fi al-Dam: Juz 0#4499)3

This Hadith is about the right of the heirs of the victim d.’lt can be seen that at
first the heirs of the victim refused to forgive and take pensation. r)tﬁgg&? the
AN
Prophet (SAAS) repeated the question four times, the answers given'by the heWere the
Y/

same until the Prophet (SAAS) said that if the heir zga\ﬁ \urde@gﬁe murderer

would bear the sin of himself and the vict@ then, rs f@ave the criminal.

This Hadith indicates that the Prophet %S) h \n&e%r @d tried to reconcile
N
between the victim’s heir and the mu%y aslgmg the heir rgive the murderer and

offer compensation to the victim. K\‘ ’ N

Relating to physical injury in%' An%§%lﬁgi'&/ ted that:

“Ar-Rabi, the da of Ar]— roke%é'{ooth of a girl, and the relatives of
Ar-Rabi’ requeiﬁihe irl: ives 40,"accept the Irsh (compensation for
wounds etc.) forgive (t nder), but they refused. So, they went to the
Prophet who% them’to pring aboTt retaliation. Anas bin An-Nadr asked, "O
Allah’s A% ill the tdot ofA\ﬁ-.Rabi‘ be broken? No, by Him Who has sent
you witht ruth,'.h r tooth” will'rot be broken." The Prophet said, "O Anas!
Allah’ dains refaliation. "Fater the relatives of the girl agreed and forgave
her. TheyProphet said, "Theredre some of Allah's slaves who, if they take an oath
bydAllah;“are responded to by~Allah i.e. their oath is fulfilled). Anas added, "The

pg greed and accepted the Irsh” (Hadith. Al-Bukhari. Kitab Al-Sulh: Bab

Ad-Diyah:#2703)".
3 For full textand translation please check here https://sunnah.com/abudawud/41/6

4 For instant check of text and translation please go to https://sunnah.com/bukhari/53/13
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This Hadith indicates that in case of causing physical injury the victim has the right to

retaliate or to forgive and receive compensation. The parties are bound to follv),pe

agreement if they resolve the dispute through sulz. c\

Informal dispute resolution system is being recognized and legalized ume umbrella

term ADR worldwide. However, for traditional informal rural justice system, practiced in

different names all over the world and in the name of shalish i Iade'sh, has no legal

recognition or statutory law to guide and control it. Though no, lega gni&ig_n, it
N

is socially accepted in every rural society of the world ly Quran relssﬂé'(?ispute

L 4
as a real life concern issue. Based on its relatiorw-with\mi{ or pYGl;hZc: interest

(Haqqul “lbad or Hagqu Allah), and cases oﬁi crirmna turec\ﬁholy Qur’an
addresses the concerned authority of every Iem se% ispute (l{Qly and amicably.

2.7.4. Sulh in Civil seR ’ ’le

Human is a social being. £0-operati

their interaction in d@.
operative with one a% /

e theég.y Quran commands them to be co-

r inever

competition a% ess fe

Allah (SW : \c}’

€ osialty By e i g sty 0 e Tigads

nd cooperate in righteousness and piety, but do not cooperate in sin and
ression (Al-Quran, Al-Maida 05:02).

!
od d@%)and forbids them to do any un-necessary

- \ - - -
Coanendmg assistance and mutual co-operation
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€ Kl 2 O3ty oD Ogle ai 1T aiat ol O,L3ITD
The believing men and believing women are allies of one another. They_ enjoin
what is right and forbid what is wrong... (Al-Quran, At-Tawba 09:71) yﬁk

The Messenger (SAAS) said: A

ol ) o) e
henalol ) L) el Al daiie ey ) 13 b CiSiel G e ) ool Al S8 FT e il Y

(mgebehja\_jcm\ém Gul\ uMiW&w\ u:\b\}‘)}‘dksmj
“The best of you in Allah’s eyes are those who are efi 111 to gthers and
amongst the best deeds in Allah’s eyes are: creatin pingss m.tHe heart of a
2 e

Muslim, or paying his debt, or satisfying his hunger”. added: teﬁd.@' my
brother’s need is dearer to me than reueat@ in th Ltégmdinah
Mosque) for one month”(Hadith. Al-MunzirisKitab al-Birr wa AkSilah wa
Gairihima: At-Targib fi Qadai Hawaij IimiK khahi_)'As-Sururi
“Alaihim:Juz 3#3985/#22). Q . o

Regarding dispute the holy Qur’an reco@eac lemént. We can find
numerous verses of the Holy Qur’an and many Hadiths_this conpection.
Allah says in Surat Al-Nisaa: @

ey wawumd?\ubjr : évvwbﬁumfww
mul

'3 :
ﬂse'j'r\ vate(conversation, except for those who

“No good is there 0
enjoin charity or ﬁﬂ@ich ii ight,or co tion between people. And whoever
does that seekin st oval llah - then We are going to give him

trowarg , {Laa).
a great rewar uran, A If'aaOé) )
&
The Quranic % hes}o,g_i;%Dlsp@Resolution
Yv

Discussions.@w will provide s{%& examples of Quranic approaches to Dispute

Resolutio?\civil matters. Two verses explicitly command conciliation when conflict
{

o@ een Muslims, in sura Al-Anfal 08:01 and Al-Hujurat 49: 09-10.
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The first one is-

250

) Asg AT Tafy 2K s Toalasfy i 1,556

They ask you, [O Muhammad], about the bounties [of wa% Say, "The
[decision concerning] bounties is for Allah and the Messenger. ar Allah
and amend that which is between you and obey Allah and Hi ssenger, if
you should be believers (AlQuran, Al-Anfal 08:01). \/
This surah is said to have been revealed soon after the Mus Rto y at the battle of
Badr in the year 624 C.E., and which establishes the larg ects ans of the

event. Badr is one of the most important battles in the y of ISlam t:&k‘place

between the newly emerging Muslim community-i bia ah (k&éanes of
Makka who had rejected the message of the Pro oupe\wit in the @;(l:n army had
begun to dispute over entitlement to the War a om@d made specific
requests to the Prophet who was the co er of ‘Ii Qy According to one

\
report, different sections of the ar vmg h dlff nt tae&asmgned to them before

the battle, argued over who had ific \ole in the victory and were
l
therefore more deserving ofa ar (Ibn K;t 99)%

O

& S

This surah lays do t no oldier'or ﬁoqgghas any inherent right to booty amassed
from battle: a r| ar i a c ééfﬁalr and any gain resulting from it belongs
to Allah and munlty( hman {/33 36).

The Sec ne is-

S x0T e this) &% 0 tgis Tl s il o0 0sl o)

7 o

SR Lr;cwx 2 &) Tlandly JA0 gty FESRRIAT o alll A1 ) 5o
€ st 2S00 A 18T 2Syat o T

\
b
\
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And if two factions among the believers should fight, then make settlement
between the two. But if one of them oppresses the other, then fight against the one
that oppresses until it returns to the ordinance of Allah. And if it retur
make settlement between them in justice and act justly. Indeed, Allah lgvesithose
who act justly. The believers are but brothers, so make settlement b our
brothers. And fear Allah that you may receive mercy (Al-Qura -Hujurat
49:09-10). -K
Background of this Ayat is that an incident involving the Prophet,and ;bd-AIIah ibn
Ubayy, a nemesis, is said to have been the instigator to thWificant verse on

conciliation. The latter, described by the Islamic traditio ‘hypo i!e' and constant

troublemaker within the early Muslim community centered in Medina, 'insfg'k)&*the
-\
rs

Prophet, triggering a fight between their followers."™Anothep rep attni@utes the
\m N

revelation of this verse to the quarrel that ensue% end‘{\ ivesqg.woman and

those of her husband from the Ansar. He r@med h seo"fg her family and

detained her in their home, causing her @k help %e ;@n Kathir 1999). Here
_ N

reconciliation is invoked as an en a féat, not t reatest, social ideal of

Islam: brotherhood. Y\'

(s

This surah Al-Hujrat ac&y.@ises 1ev
le: , ridt
among people rumoErthge I ‘rl

are expressly cenQd.' connecti With&bis, a verse in the surah An-Nisa, reiterates

that “there is no good’ n /Mos people's 'secret talks' except those who are
sincerely ad{ ing charitable workg?the doing of good or conciliation (islah) between
men”. %‘s cannot allow conflicts to undermine the bond of brotherhood between

t@ must act to rectify the situation. The need for neutrality and objectivity is

highlighted here, for conciliators are commanded to treat both sides with fairness.
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However, they may take drastic measures in the case of a party that acts out of bounds
and rejects a peaceful resolution. As in verse 08:01, one is reminded that the mﬂ%‘o
reconcile between contending people must be undertaken with a conscious

(Othman 2005, 36).

T

Cases of domestic (family) dispute receive considerable attentiqn inthe Qur'an:

Family is the smallest unit of an Islamic society where n@ teW But ill-
treatment or negligence may occur from both ends. D@w a family o glrat \x~th|s

way and then -

\/‘T
&

a) Husbands are advised to right the wives Naer counseling or @mizing intimacy

with her or beating lightly. The Holy Qur s in this Yd AL
N
n e, L
AT }5@ PRl 088 ST
(St osdi &

“But those [wives] fr%: you ear rr&ga& [first] advise them; [then if
e the

they persist], forsak: trike them. But if they obey you

[once more], see means a the% deed, Allah is ever Exalted and
Grand” (Al-Qur, n-Nisa.04: 34). &
O

b) When there is di%on twee .hu and wife; in fact, even when tensions

have only jUSt betw,eebdg}n and@‘hey are not able to minimize it themselves,

Muslims ar d irst to resort to @ernal mechanism to settle the matter:

/,q;)

Yot Gle Tk 96 ST 36 24

S5 GO Ths o) Tl 02 Wl ol 22 1&s Tl g Gs 22k 49
(T e osdlr

Qyou fear a breach between them, appoint an arbiter from his family and one
from hers. If they wish for reconciliation, God will reconcile between them” (Al-

Quran, An-Nisa 04: 35).
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¢) When domestic discord arises due to the possible nushuz (ill-treatment or neglect) of

the husband, sulh (settlement) is highly encouraged. \2

€ e alially Wl i e of Tale A 36 Loy 5150 wlas ‘\;3;;‘\’ 53
“And if a woman fears from her husband contempt or evasi here is no sin
upon them if they make terms of settlement between them - settlement is

best” (Al-Quran, An-Nisa 04:128). \/

Al-Mubarakpuri (2000) translated the words nushuz and i'ar bWelty or desertion’
Maududi (1988) translated them as ‘ill-treatment or ave ’y Daryabadi (1971)
‘refractoriness or estrangement’, Ahmed Reza khan T ed as {‘ill tredtment or
disinterest’, Pickthall (2005) ‘ill treatment or desertion’, '\J

L \Yq
e
Asad (1980) translated the ayat a bit with a short explanatien  » \ &
em

“And if a woman has reason to fear ill-trea t fr h usbandy/or that he
ro e t\@l set things

might turn away from her, it shall ngt b
Mace is bestand selfishness is ever-
0

peacefully to rights between themselve
present in human souls. But if yo (531 and a sci@‘of Him- behold,
God is indeed aware of all that youdo™.

Regarding revelation of this ayah, Ibn' aiar N
"Sawdah feared that the Pro S) was going Q@vorce her, so she said:
e'and give ay '& ishah." So he (SAAS) did

a
‘Do not divorce me, but kee
so, and the following wa: ed Then there 0 sin on them both if they
make terms of peace between themselves, np ﬁ% peace is better (4:128). So
whatever they agree t eace in so Phin en it is permissible (Hadith. al-
- lil

~

Tirmidhi. Kitab TafiQ ra a@ii'j‘(SAAS): Juz 3#3244)."
N S |
The consent of wif Nd d,beca Ie\g}equwes a polygamous man to treat his

% @
’
wives equally, an@prefi?t ané\c{@u in terms of the number of days spent with
4
and maintena t for each: Aeeordiqg to Al-Jassas (1405 AH)"Some knowledgeable
NV

people sta& (settlement is besﬁc?means it is better than the cruelty and desertion.
Oth s better than separation. It is of general application on the permissibility of

for all matters, except that which is excluded by a legal proof ".
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There is a limitation of the application of sulk based on Hadith of the Prophet (PBUH)

as reported by ‘Abd Allah, the son of Amr bin ‘Awfthat:
“lI heard Allah’s Messenger saying: ‘Compromise is permissible g;e

Muslims, except the compromise that makes the lawful as unlawful %@s the
unlawful as lawful”(Hadith. Ibn Majah . Kitab Al-Ahkam: Ba -Sulh: Juz

2:#2353)°.

‘Umar Ibn al-K hattab also mentioned in his letter of judgment to Abg%;al-Ash‘ari
“Compromise is permissible between the people except a compromise which
would make licit (falal) which is illicit (Zaram) or ve(barém) which is
licit (falal)”(https://www.alukah.net/sharia/0/50389/).

Sula is not allowable in cases where the law is clea d explicit e.g
rejection of the mediation of Usamah Ibn Zaid, whose orifigr was

Y
Allah's Messenger’, in the case of the Makhzumi meg\to id tlggﬁishment of
theft. Rasulullah’s reply to the request of U nZaye Stroéy negative:
“Do you intercede regarding on%e pun is ibed by Allah?” He
(17 o

then stood up and addressed théwpeople: , thogeswho have gone before
you were destroyed, becausz% Q)f hi qranlcéi?mmitted theft amongst
them, they spared him; and ﬁs n k (\:%Amitted theft, they inflicted
the prescribed punishme ith.~An-Nawawi.Kitab Al-Hudud:

- u “an as-Shafati fi al-Hudud:

him. =
Bab Qat u al-Sarig al-Sharif'wa Ga\i-v i
Juz 3:#1688)°.

p
2.8. Development aa}ratfn'of v Sé@n
Qv N
b 4 M) 4\
For everything,t IS ups a ddrwr()gﬁlb as a system has the same. Though it was a

5
practice mils amic Arab, it got hew spirit and shape after it had come under Islam.

Sul em has been developed with all of its process under the stages bellow-

5 For an instantcheckplease go to https://sunnah.com/ibnmajah/13/46

6 For details please go to https://sunnah com/muslim/29/13
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4.8.1. Stages of Development

There are six phases of the evolution and development of sulz in Islamic law. E;re
a) formation- (it lasts from the advent of Islam to the end of the first Islaﬁ@lblic in
634 C.E.). b) consolidation (from second Republic to the end of the fvbﬁepublic in
661 C.E.). c¢) crystallization (Umayyad and Abbasid eras, 661—1258\9. d) diminution
(Disintegration of the Caliphate and rise of independent emi e¥2.58-1299 C.E). e
reinstitution (Efforts to rebuild the Islamic Caliphat reins ute e formal

institutions including the administration of Justlce%q 1299-192 (]Exga f)

renaissance (Islamic reawakening in the 20" and 21 n rles) (Oseni 015\9'~

4.8.2. Processes of Dispute Resoluw lam

Sulh and Takkmm were two necessary ms %qe U\h:ltlon in pre-Islamic
Arabian dispute resolution culture ( hi 9008) tl&@gmmng of Islam, both

systems remained in practice Wi oml Gradually Qada (formal
lic

l

adjudication), wali-al-Maza es t nal), mu/tasib (Ombudsman)

‘E‘q

Y
were developed based on e ofth(# SO t in b@ér range instead of tribal limitation.
&

\
!
The Arabic word ta/ ani to%lm a fiakam (arbitrator) by each disputing party to

resolve a dlsp%%tranyy

Mu/tasib ali-al-mazalim are\ e-backed dispute resolution system under the

Qa IS state backed independent formal judiciary.

executiv of the state. However, for being out of formal court mu/tasib and walr-

re two institutions of mediation (ADR).
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After Islam had become the code of life for the Arabian Peninsula, it brought changes and

developed the contemporary dispute resolution system gradually following the so

Islamic shariah. The prophet performed the duty as a chief executive and chi wa

well. He appointed governors and judges for several provinces of the then%c state.
T

In the pre-Islamic era, sulz was an amicable dispute resolution compared with

taskm. After the gadz (formal judicial institution) had been %hec' in full fledge,

both sulz and taskm as an out-of-court-settlement became info .\hodgtlo‘r%s. for

dispute resolution for the tribal or rural communit ere the cou u’ldeﬁ'?ormal

judiciary wear weak or disappeared. Qadz and sul/ me Né utio%};‘o-r dispute
a

resolutions as formal and informal justice syst Mctive g ,kzm ually becomes
\& te j_{&@e system contrary

a tool for sulk (out of court settlement) while awr§
to

to Qada. Moreover, the pre-Islamic mg ((ﬁinsha% 0 &der the suls (informal

]
system for dispute resolution) co wit%jsmb A?’Jequwalent to Alternative
Dispute Resolution (ADR) b omR an um}rell erm Il informal ways of dispute
S twa

resolution. Qada and SUI]J a emé spﬂ.té!esolutlon are discussed firstly and

then processes of suls a@ alen | rm have been discussed.
N
C) 2.9
u) &
Process of op t|
& of {.é\
N

5
The disp SO utlon processes mhamlc law are meant for different types of disputes

re relevant to various disputes. Islamic law contains the following processes

e Naszhah (Counseling);



e Suls (Negotiation, mediation, conciliation, compromise of action);

e Takin (Arbitration); Y'

e Med-Arb (A process that begins with mediation and ends in arb itratiorc

e Med-Ex (A combination of mediation and expert determination); i

e Mu/tasib (Ombudsman); Y\v,

e Fatwa of Mufti (Expert Determination); *
e Walial-Mazalim (Public grievances tribunal) and l

. .

e Qada (adjudication).
- | S
Nasihah - Sincere advice or counseling-is a re sibility:o slim@o offer
Scores

constructive advice one another (Muhammad 201& Isla M 1o

Qhe value of

sincere advice in Muslim relations throug dP me sayian that state that

Islam is sincere advice (Abdullah 2007, E Sha % %& In Islam, the term
counseling is known as al-nashah. It me? give sincere ad \,counseling, guidance,

7]

exhortation, consultation, friendly amhguti]n ind@A -Nasihah is derived from

the Hadith where the Prop%z “Religion is an,advice” (Sawai, Baharudin, and
4 b
i iMah 2007 4

07)

Mahyuddin 2012, bin Mah;gd\dm :

- (1994 . e i‘«}%@_‘ :

I: b 4
Tamim ad-%a&%rated that the V@ger of Allah (SAAS) said:
“The religi asihah.” the peop id, ‘To whom should it be directed?” He replied,
“To Allag& Book, His Messenger (SAAS), to the leaders of the Muslims and to the
comiy f the Muslims.” (Hadith. al- Ash'ath. Kitab al-Adab: Bab al-Nasihah: Juz
7: #4944
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Al-sulh or Musalaha literally means “settlement” or “reconciliation”(lrani 1999). It also

means to end a dispute directly or with the help of a neutral third party. It i S

negotiation, mediation, conciliation and also compromise of action (Ahmed 2@

It is a contract to terminate or avert a dispute between parties. Each ofythe contracting
parties or muta’aqid is a peacemaker or musalis.  The consideration ettlement is the
musalah alayh. The musa/ah or subject matter of the sulh ma gythrg arising from
the fuqug al “ibad or rights of fellow human beings. Such p e claims be related
. . o . | &
with tort, family law, inheritance, and right on pro . Tt mayaddress cQ&l?nunlty
P 4
dispute, inter and intra group dispute, interpersonalvmi ispiite, pr y dispute

and so on. Apart from the formal court, this&\'&dof dispu sol@nowadays IS

AN
& a9
The Prophet (peace and blessings h be u m) &‘i@/that reconciling between

N
people is better than observintfas 0 erinJ vol ta]ry @érs and giving charity.
t

Abu Ad-Darda’ narrated e ngé-r ot Allah (SAAS) said: "Shall 1 not
inform you of w&%@re \1irt
I

known as alternate dispute resolution (AD N

nk of fasting, Salat, and charity?"
They said: "Bu ing peace between each other. For

indeed spoitho S W gh is the Haligah™ (Hadith. al-Ashath.
Kitab al-Adabs fi Islahi -Bdin:Juz 7# 4919 )
QA= &
? D)f <>
Y-
The Prophe AS) brought about @armicable settlement between Ka'b bin Malik and
N

Ibn Abi in a loan dispute by having Ka'b agree to deduct half the value of the

Io@ having Ibn Abi Hadrad agree to pay the other half. The Hadith is as follows-
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Narrated "Abdullah bin Kab:

“That Ka'b bin Malik told him that in the lifetime of Allah's Messenger (SAAS) he
demanded his debt from Ibn Abu Hadrad in the Mosque. Their voices grew lo

Allah's Messenger (SAAS) heard them while he was in his house. So he lifted gtam
of his room and called Ka'b bin Malik saying, "O Ka'b!" He replied, "Labbaik!
Messenger (SAAS)!" He beckoned to him with his hand suggesting that ct half
the debt. Ka'b said, "l agree, O Allah's Messenger (SAAS)!" Allah's Me er (SAAS)
then said (to Ibn Abu Hadrad), "Get up and pay him the rest” (Hadith. Al-Bukhari. Kitab
Al-Sulh: Bab al-sulh biddain wa al-"ain : #2710).

There are numerous examples of such conciliation in the hadith. Achie |ng reconciliation

W@teracting

with people. It ends enmity and disputation. The Musli mah isjunan ?usl reed

between disputing parties is one of the most useful and

that it is a lawfully sanctioned and highly virtuous endeavey (Irank1999 One he most
important unofficial responses to conflict in MI(%X:I’ \'ﬂ\es |sé&3‘settlement)

and muszlafa (reconciliation), both of whl@‘ten re
Middle Eastern ritual of sul/ (settlement)fand mu s@;eqo

tribal and village contexts (Iraniand 98). é}c?
N %; 2
\

Sulfz or reconciliation is %);rtant Lm 'EL[@'Q%'C law (shari'a). In Islamic

jurisprudence the conc \Qf su|b

conciliation, compro B\f Cc |o

y as "sula" The

dispute resolutio e I is téend conflict and hostility among adversaries
so that they on thel aﬁonsl*qps in peace and amity (Omar 2012, 2).
Its nat ke private settlement, wherein most of the parties settle a dispute among

elves without recourse or interference by the third party. The strength of sulz is its

flexibility. The expression suli confers both linguistic and legal meaning in Islam. The
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textual basis comes from Quran and in the words of the prophet that “Making a

settlement between Muslims is permitted, without legalizing what is prowr

prohibiting what is legal”. It is evident from the reporting of Hadith that ee het
|4

In one

Mohammad supported and encouraged people to settle their dispute thro

of the Hadiths, it is reported:

Narrated Abu Huraira:
Allah's Messenger (SAAS) said, "There is a Sadaga e gi nWryjoint of

the human body; and for every day on which thegsun rises there ig,a‘rewardof a
Sadaqga (i.e. charitable gift) for the one who est es justice n &ple."
(Hadith. Al-Bukhari. Kitab Al-Sulh: Bab Fa I-1slahi Bain an-l\%g' wa al-

NS _ y
Adli Bainahum: #2707) T \ N
In addition to Quran and Sunnah, 41 ani@’arti
vi

$
to(a)t{ice 1571 of the
Ottoman Code ie., Mejelle includes pﬁ)sio SEW d@:ribes in detail the
procedure for sulz also (Oseni 2015).% é 4 Qc-}
\ So
N
Sula or sulfa refers to thefpr ; of re

onci atlonbulh is regarded as a contract
:

:
ists ggge"/ttling dispute by mutual consent

concluded by offer andlgggtance,|
(Wahed 2015, 1). SUI& ettl 'sed tl’-%’compromise made by the disputants
¢
n%t

themselves or wi Ee )elp /f |’;I @ party (Al-Ramahi 2008). As a dispute
N
resolution pra , ulh cfav»?p th(&ﬁ\normative systems: shari‘a, kanun and ‘orf
N .
(Tamdoga . Sulh also signiﬁ@a peace agreement for ending a war between a

Muslir% dar al-Islam) and its non-Muslim (dar al-harb) enemies. Such peace

a@ are valid for a period of ten years (Tamdogan 2008). .Sul/ agreements occurs

between states or rulers by modern legal definitions, to international law rather than to
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private law, the legal sphere that includes most of the sulz settlements (Tamdogan 2008,

63, foot note 22). Sulk could be used to resolve any kind of dispute except a Hgne

They were concluded between Muslim parties, non-Muslim parties or evep*b

The ritual of sulh

Equally the term sulfah is utilized in some regions to refer v‘ent or ritual of
reconciliation rather than the process” (Gellman and Vuinov 00 .}h&dﬁll f sulh
olve

begins with calling upon a delegation of neutrals or n@ res ilp@These
4
| Y?w (tri

musliz are usually village elders, notables, and loca ba.l{ . 'géng‘yz:;all for a

Muslim and non-Muslim.

hudna or truce between the disputants and mecwhem(aot udgiﬁumsh but to

preserve the good names of both partles an m r? nsl{ (Furber 2011, 4,

Tamdogan 2008). Islam even tolerat ;ale wl n flx}uth in the process of
‘% -

dispute resolution. The prophet p d telli i n er to achieve this great

purpose, for example, it is p %Ie for 4 mu blt@each party that the other has
t:na

said good things about th sdr 0 encourage reconciliation. This
C

would not be termed as are araml It W rrated from

UM_SH J}‘,__,VJMjAJ& ? )Ja.\ud\u;w“.:(ﬁj..lf(ﬂ‘&j
) Pé;m of crywuﬂw o g @i oISl

Um Ithum bint 'Ugbah n@{ed that the Messenger of Allah said:
"O brings peace between people is not a liar, he says something good, or

omething good” (Hadith. aI Tirmidhi. Kitab al-birr wa al-silah: Bab al-

hat al-baien: Juz 0: # 1938) .
7 Please have a look here https://sunnah.com/tirmidhi27 /44
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Tahkim

Literally, task:m means appointing somebody to give penalization or e@nx;g
someone to give punishment or sentence (Sa'odah 2015). In its simple&x‘m, tahkim
means arbitration. It has been described as “the spontaneous and more orfyléss improvised
move by two or more disputing parties to submit their case to a thi \ahgfcalled a hakam
or muhakkam (arbitrator)” (Oseni 2009, 11). Hanafis and ﬁld. tr'at arbitration is
very close to compromise. The arbitral award is inevitable t follow be parties
agree. Thus arbitration is like conciliation (Ose@ 12). |« tra’tiogc}is the

. . . 4 .
submission of a dispute by two or more parties to aWart b dres%g/accordlng
to Sharrah” (Oseni 2015, 3). In pre-Islamic tWhe conc ft (arbitration)

yp

s of civiland Q]mercial disputes.
‘“\‘3 5
The arbitration award was not to be en%ed p% i sed @t’n ess the trial chief was

(7]
in a position to get it enforced. Howeyerwaccor to'a w@&( awards of the arbitrators

\
appointed in the u'kaz, a fac he? period':ally ml V@ were customarily regarded
lami

aw (KN eoﬁ. “to seek the aid of arbitrators when
N,

obligatory for the parties. Q
they are quarreling andéwnablew@ve p@\al matters among themselves. This
can be proven fron‘% urT, Su I I{i@‘ and Qiyas. The arbitration derived its
. N
textual basis fro %’ura
Vi n)r <

. ;f you fear a breac Yt;veen the two, appoint an arbitrator from his
\ ple and an arbitrater from her people. If they both want to set things
ight, Allah will bring about reconciliation between them. Allah knows all,

is well aware of everything” (Al-Quran, al-Nisa 04:35).

was familiar and it was practiced to settle vari

This_verse of Quran substantiates that arbitration is a recognized practice in Islam. The

method of arbitration in Islam is not limited to economic, social, religious and political
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affairs but it could be applied to private law as well, but it is limited to rights or
obligations to specific individuals and not extended to physical punishment or a ind
of retribution. However, studies have shown that in the field of family law, t k& re
mediation than arbitration. Further, it is also essential to have the assera-&he parties
before issuance of any decision by the arbitrator, and any of the pmas right to
withdraw from the arbitration before the pronouncement of award. procedure for
taskm is considered to be less technical, informal, cost-e &a.ndlexpedithS as

compared to normal law of arbitration. However, for taskmgthe rM;e i‘sé_that

N
dispute must have already arisen, future disputes ca@rbitra d a|'1 aﬁa’Alam
P 4
&

2018).
NIENE

& N
It should be noted here that the position of fmtrat is si r t(‘)_{@position of a gadr
(judge) in the formal court in this se tr]a ua I@;g,\he same jurisdiction
(7]
would be given to the arbitrator as '%;:e in cd oIv@e dispute and giving an
\

nni eit rbitration nor a compromise

&

award to a dispute. However, froRthe be

can be made to disputes of a Audud nat ‘. er matters concerning li'an (mutual

imprecation), talaq (di@na@rnit@sakh nikah (judicial abrogation of

marriage), emancipa sfe& (Eimescence), safih (spendthrift), mafqud al-
e

abou a;é*unknown), wagf (endowments) and revenue
v)?f

matters canﬂﬁa bitrated, as the @E\Ione has the discretion to decide these matters

(Uthman%ﬁ%%). The most remarkable verse with regard to arbitration in the Quran is
WIRg

the

//

khabar (a pers %se vgh

° 58 es

S5 ) T o) Tl 22 Uy ol 2 USs TG g Glis s b9
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“And if you fear dissension between the two, send an arbitrator from his_peo
and an arbitrator from her people. If they both desire reconciliation, AISW
cause it between them. Indeed, Allah is ever Knowing and Acquam

things]” (AFQuran, An-Nesa 04:35).

As observed by Rashid (2006), the use of word “reconciliation” Wove verse

indicates that an arbitral award is not mandatory, and Imam Shafi’ e a Id that arbitral
awards are compulsory if parties mutually agree to enforc rtilng to Hanafi
School, the nature of arbitration is contractual in nature and are Ios nC|es and

conciliation. An arbitrator acts as an agent on be@the disputi ba@ who

appointed him. For this school, arbitration is closer uha@ enc&Ee arbitral
X~

the cs&actual nature

award is less compulsory than that of a court @ Hé\ivev

&
of the agreement would ultimately force t ies to a e to@ decision of the
aéohoose arbitrators, and
c.)
the arbitrator cannot be revoked \ middle\of e pr dlngs. Shaf’ie says that

arbitration is not like a formal ccheed’wg a he rators can be changed before
p

they issue an arbitral award. Hambali is gui p'o to Shaf’ie. They say arbitration
J\

@,

has the same effect as@! pr. Je ding. He the arbitrator shall need the same
N

qualification as a ju%\i tT parti ’\,ho se him are bound to follow the award

9,
given by him. Q’ P b)f @
RN &

K
Ny

arbitrators. According to Maliki Scho I e

(2]
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Med-Arb (a combination of sulh and tahkim):

Med-Arb is an acronym of processes of dispute resolution —Mediation and M:n
Within the context of Islamic law, Med-Arb is the hybrid of both the sw@mhk:‘m
processes in order to arrive at an amicable resolution of the dispute (Oseni=2009, 13).

The arbitrator mediates first; only when it fails he should start a Y‘:The entire
procedure of dispute resolution involves two steps; it starts 'tmation as primary
approach and gives finality to the outcome of the proce iven t bltration.

]
This process is different from sulz and tahkim du% unique nat re' a&qu;xed

d arbl'tr tion' is a{iaéa which

. . : Y‘
is now being universally accepted. V 0\
\(.) ‘*

procedure (Islam and Alam 2018). Combining Med

O
Fatawa and Mufti >\y? ;é

0 >

‘&
Fatwa is an act of informing a ue ne:l us rL@g arrived at by exercising

properscholarlyjudgmentb@ n acceptabl prbo&@ccordlng to the rules of Islamic
’ &
jurisprudence). Mufti is uallflef i Jug./who performs the act of ifta in
ha

er)d)ﬁ'é not legally but morally mandatory if

response to a questlon

\
pmufw atwas) to an individual questioner (mustafti),

the questioner beli tr i Of%) (F_(’;z?awa can be described as “the issuance of
nonbinding ad %

whether in Anon with 11t1gat1omcé? not” (Masud, Messick, and Powers 1996). Fatwa
is a p@ non-binding opinion of an authorized Islamic Scholar, addressing any
c@ dispute at hand. Fatwa in itself is not a verdict or a decision, but within the

meaning of the sharia it is intended as a clarification of a point of Islamic jurisprudence
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which can be of some help in reaching a verdict (Riaz 2005, 4). Fatwa deals the

application of shari‘ah® or figh® to Muslims’ real life today (Halim 2006). Wi e
context of Islamic law, the expert opinion of a jurist is useful in two mstan S:

Avoidance and Dispute Resolution (Oseni 2009, 16). The future of AD he modern

;,

world is a paradigm shift towards the evolution of dispute avoidance p esses and not

'ﬂ

just mere emphasis on dispute resolution. Therefore, the fatawa fan ert in form of
non-binding evaluative opinion can be utilized to serve the ;purl)ose of dispute

avoidance (Oseni 2009, 16). Normally, the fatwa issued would, be base the use of

. . | &
ijthihad or reasoning (Islam 20123, 5). A
&

; ¢ oo
According to the Islamic tradition only a great Wholaru&)a f scholars (ulama), in

Sunni schools a mufti, in Shia school Ayom are.em ed E@sue a fatwa. It is

generally expected that fatwa issued gulabehbu;@ he@lication of logic and

reasoning (ljthihad). The findings o twa ar ompﬂéary but advisory in nature.

Islamic history is full of instances Qhere c+wpll t d@lons were referred to Muftis

and they gave the answer |n forn\( (é(}ﬁfrt opinion). In history, fatwa of

muftis has proven to b e ect anls soIve disputes between the parties.
What muftis normal ?tﬁer séttle the disputes in the light of the existing
cases or extend  If r}ecus_ﬁl @dﬂe prevalent general principles of Islamic law
or alternatAt ey formulate aqu principle provided that the new principle

formulat meet the conditions laid down by the jurists (Islam 2012a).

8 the Qu; the prophetic traditions

9 The huge collection of juridical opinions that were given by various jurists from various schoolk of thought, in regards to the application of the shari¢ah (above)

§=}

to their various real lifesituations throughout the past fourteen centuries.



72

The wvalidity of Fatwa depends on how the fatwa is issued. Some fatwas are
manifestations of Islamand its moral values, and some others are simply wrong
Islamic. If the fatwa is copied verbatim from some classic book in the Islaml aw,

is quite flawed because it is addressing a different world with different ci stances If

2'

the fatwa is issued on some sort of twisted interpretation of a script, WIPWIm to serve

the political interests of some powerful people, then it is wrong nd -Islamic. If the
;ln

ion, harm, or

eta ioin\,\lé‘l is also
wrong and un-Islamic. If the fatwa is issued based o

authenti ur’cesi@eping
4 ) S
people’s welfare and the principle Values/purpos he Isla a gasid al-

w
shari‘ah) in mind, then it is a correct and valldewalim é

&

fatwa allows the people to commit an act of injustice,

immorality, even if it were to be based on some sort of ‘in

1 A
The review of various commentaries OE ic g f cts“gh}t they have a greater
0

Q-
f tfﬂ%@i(c l@Qand the role of the gadi

N
(judge). It is argued by many that In Isllm i slan mption that adjudication is

considered to be a superlor anl ‘.fo |spf.u(éjresolution. However, neither the

focus on the Islamic judicial insti

Quran nor Hadith s r ne@'ty for gada. On the other hand,
unambiguously both Ha ﬁphoﬁd)the values of conciliation, mediation etc
over the assert rlgh}s IsI d,@am 2018). All measures that bring the people

closer to Q:e ce and furthest@vay from corruption, even if it has not been

introduc e Prophet (SAAS) nor regulated by any divine revelation, are accepted to

Is@ oly Quran lauds all type of peaceful conflict settlement as long as they do not

contravene Islamic teachings. The Prophet practiced this directive and conciliated his
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Companions, and accepted mediation between Muslims and non-Muslims. His
Companions have done the same in their time of leadership. Therefore, WhateQ,me
procedure is that has been applied in the process of mediation (Sulh) is valid N as it
brings the people closer to beneficence, and furthest away from corruptiom%s long as

it does not contravene the principles of Islamic teaching (Bouheraoua ZOW.~
Muhtasib (Ombudsman) z '

As ADR includes such alternative processes, which settle ci iSputes court, the

institution of Ombudsman is naturally included within .In Islamic

4
equivalent to ombudsman (Haroon 2017a). Specifi?ﬂs ONQ

account (hisbah) of issues that relate to “weigltWeasur ity mmodities on
@3 -d\Q/ in public places,

and such other things both temporal a@m% ;l’l

nt ele of o@ute avoidance and dispute

resolution. The origin of mu&snmund’m t p{l urces of the Shari'ah (Oseni

2009, 14). In Islam, practc as ‘B@ant from the time when Al-Quran

N
I mufitasib s
sib i%*gl‘tzlae taking

sale in markets, honesty in trade and commerc
ue re of'the functions of

a muhtasib can be seen in its two

was revealed from the Mty S ro sa|d that this practice is 1400 years
old. The Prophet h| ve ech Qrbf fﬁ‘§) two ombudsmen in Makkah and Madina
to Umar bin K % Sa.a U, a ya pectlvely The main purpose of ombudsman
under Islarﬁ Is to make the p@p‘ﬁ; be accountable to their deeds (hisbah). The
function \mmuhtasm covered the matters of hisab, religious activities of people such
as 0 ‘%

alat (prayers), maintenance of mosques, etc. He also regulated community

and vior in the market such as ensuring the accuracy of weight and measures and
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honesty in business deals. It also covers the municipal affairs like keeping the roads and
streets clean and lit at night and preventing the building of a factory or a hous ich
could go against the community interests. In the course of time, the i m of
ombudsman has become an integral part of the administration of jus&%n Islamic

dispute resolution system. The jurisdiction of muhtasib also includes keWa watch on

the functioning of various professionals like teachers, traders, doc d smith etc. For
discharging their duties; they could take help of the state ins |Ilf police (Islam
and Alam 2018).
! .x‘:?
¢ b 4§

Wali al-Mazalim (Public grievances tribunal) YV v
N S &

Wali al-Mazalim was a public officer app d)/ the kingy(or S@ to use coercive

authority of the ruler and adjudicative fur‘% ofa Ju\-l% s&on was akin to that of

chancellor who helped in the emerg qui o Si a‘!lo erejustlce could not be
achieved in the conventional C ndled all types of disputes
(Islam 2012a). They mclude% whlc@wﬁibg{s) inarily referred to a gadi, or a
case involving bias or a |ch br ily cam}Wlthln the jurisdiction of Muhtasib.
This jurisdiction Wa se op re |V|hg ég;amplalnt or not. The dispute settlement
was done in an a er ~éépﬁformmg strictly to the rules of evidence,
even calllng ss some rﬁ'\’ﬁe thought should be called, or relying on his
personal Iedge while deC|d|ng case, or compelling litigants to arbitrate. The
ur| ofwali al-mazalim included the following types of cases:

mp laints about the misappropriation of property
e complaints lodged by stipend holders
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e complaints against misdeed in administering lands given as private or public
endowments

e complaints against the indiscretion in public records kept by regi ,
accountants and clerks

e complaints against the corruption of government

e complaints against things which normally fell in the jurisdiction of a (uﬂasib and
complaints against individuals.

Probably due to its extra ordinary nature, the wali of mazalim becafe,_nonfunctioning in
the Muslim countries. Nevertheless, the useful role played \Ni al-Mazalim in the

l

early period of Islamic history is worth noting that could e SO WS (Rashid

s X
2002, 28, Islam 2012a). ' c}
A

Qada (adjudication by appointed judge)

High says:

“And judge,
A

Quran, Al 5
fﬂ-

05:

Gaad Guiall o&ys 4 &gy G G A58 Gally Cadh el Gl )y
eed, We have revealed to you, [O Muhammad], the Book in truth so you may

ge between the people by that which Allah has shown you” (Al-Quran, An-
isa 04:105).
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Narrated 'Amr bin al-'Aas (RA):
He heard Allah's Messenger (.2s%) says, "When a judge gives a ruling, having

tried his best to decide correctly, and is right (in his decision), he will a
double reward and when he gives a ruling having tried his best cide
correctly, and is wrong (in his decision), he will have a single reward". dith.
Al-"Asgalani. Kitab Al-Qdaa#1287)

Imam al-Nawawi explains this narration in his commentary of Sal?Muslim: The
scholars hold that Muslims have reached a consensus that this repﬁw cerns a judge
who is a scholar and qualified. If he is correct, he recei sWewards: one for

exercising juridical reasoning (jjtihad), and one for bei rect; W errs, he

L
receives one reward for exercising juridical reasonin%%ue 2012, A Fak@;’?fSQZ
AN

e. If Y& does, he
\/‘ﬁﬁf

A.H.). It is not permissible for someone to judge if he_is not*qualified

shall receive no reward. Indeed, it will be like committin sing,\

\dgme@gﬁot effective,
whether it agrees with the correct answer or no@ it does ginﬁmm a legal source
ce. Thus, \&Ql?b

whether they agree with [the Shari‘ah] or n ofyhis judgment % rejected, and he has no

ittedié(tﬁe Sunan:
N <
Narrated Buraydah ibgral-Hasib: | Q
“The Prophet (iﬁ)% .Ihreg ypes, one of whom will go to
Paradise and two teyHell. will(go'to Paradise is a man who knows
what is right and yegsud v but a man who knows what is right
and acts tyranmicallywin hi t go to Hell; and a man who gives
is_ign will go to Hell”(Hadith. Al-Sijistani.

judgment forgpe en he
Kitab al-A Bab fi aLQAdi % ukhtif Juz 2: #3051) 10,
& \
This textemphéié at ther ‘atand‘%_ﬂ;d}that must be met before a judge and then his

judgments considered valid. \éond itions for being an Islamic judge are that one

>

must k}@ led to offer court testimony and be capable and a qualified mujtahid.

E@y texts clarify these conditions. “Qualified to offer court testimony,” means

10 For translation please see, https://sunnahcom/abudawud/25
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the individual is Muslim, legally responsible, free, male and upright, and he possesses the
faculties of hearing and seeing. “A qualified mujtahid” is an individual who Yw
judgments of the Qur’an, Sunnah, analogy, and the various categories With and
who also knows the status of transmitters. The qualified mujtahid muuNéo pOSSess
knowledge of the Arabic language as well as the opinions of the schola Wacred Law

regarding matters of consensus and of differences of opinions. T, N the conditions

according to the Shafi‘t school. While there is some varia g'the schools of
jurisprudence, there is agreement among them that it is esseftial that t |y|d al be
Muslim, adult, rational, and free. If no individu@ses the v‘ ngc'r?tloned
qualifications and a powerful ruler appoints a M ho™i , the ﬁag‘; judge’s

decisions are implemented out of necessity scwt to vitia eop@oncerns and
\ _\
&
0 v,
¥

&
&

The fundamental principles tthe?uranlc ’ppr ch t ute resolution are to control

all related to a dispute as dlspu tof.éljtt/authorlzes all justice dispensing

individuals personally c&ectw@pens\ stice in their society, community or

N Wie | |
state proporhonatel;&j Ej St .acc(o:n‘Dtable to Allah. The judges, arbitrators,
tors‘.

usg~app0|nted by the Government or by the

interests (Hoque 2012).

Summary

mediators and 40
disputing pmh mselves. Oncet Justlce dispensing authority) are appointed, they
will hav |n|ster justice |mpart|ally according to the law of Allah. All the organs

ar% aries of the Government should be within their jurisdiction. Even the highest
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executive authority of the Government will be bound to appear in a court of law as a

plaintiff or defendant (Rahim 2000, 225). T

The processes of dispute resolution mentioned in the end of this chapter al&gractice in

various levels of the country. Qada (formal judiciary), Wali-al-waim (Public

Grievance officer) may be considered with anti corruption com i%’of our country,
S

hisbah (ombudsman) are backed by state executive or judiciar i ie' where as sul,

taskim, med-arb, are private in nature and backed generally By, non-sta er%for
rural area, the processes of dispute resolution b@y non-st a’tthnf:ity are
applicable. All non-state processes where a deC|5|o sa gn meT IS reached
are called sulfz and the form for the sula |s te amah a Farsi or@u word. Sul/
namah means an agreement form to be fille d nd ne i@nlng parties. This
means that an agreement through mu otA ompromlse of action
or reconciliation) Ta/zkm (Arbltratl Arb t|on rb itration) or Fatwa of

Muftiis a suliato avert a disp ’ | 0
f ) "%
@)

Laws in modern state eII !)dlf Conﬁutlonal law instead of shari‘ah is

\
considered as the s law. Co t‘ptlorf,-'pre idential ordinances, judicial verdicts,
O
tatutor

parllamentary othﬁr I@} instead of Quran and Sunnah are made the

' 4

primary sourc P sent Bangladesh. has two kinds of laws. The first one is secular law

AN
applicabENII people regardless of religion, color or culture. The second one is
I

per: or religious law, applicable for personal religious life of a citizen. This
lega tem denied Quran and Sunnah as main sources but accommodated them for

some personal affairs. The Anglo Muhammadan Law is a part of the legal system of
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Bangladesh that includes legal regulation of marriage, dissolution of marriage,

inheritance and endowments (Ahmed 2015, 52). T

There were several features of the Judiciary under the Prophetic peri f the new
Islamic state of Madina. The Qur'an and the Sunnah were the prwrsources of

Judiciary. They were declared as the primary sources of Judiciary inN of custom and

tribalism that were practiced before Islam. The decision of the (S1\AS) was made

compulsory and obligatory. Acceptance and execution of deci iow Prophet
N

(SAAS) was compulsory. Rather it was a vital part of i r both th aihtji@nd the

defendant. The Prophet (SAAS) was the head of allv.rla ?.g f hi"?‘;g\'/ernment
namely executive, legislative, judiciary and ew Howewer,’ it \Aﬁnly for him

because Qur'an was revealed for proper judg of each case, and @the organs of the

state were dependant on Quranic revela 'Q@wce is~ti X

é (| ‘“

Bakr (R) separated the judiciary fr@\ controhof ecﬁe and appointed Omar bin
, N

o@, the first caliph Abu





