CHAPTER S

IMPROVEMENTS FOR MALAYSIAN SYARIAH LAWS ON MA'I{%
INVOLVING DOCUMENT FALSIFICATION (0
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This chapter responds to the fourth research objective of w!ndy. The data were

collected from the sources in phases 1, 2 and 3, and severaliouteom slNere eveloped
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5.2 Improveme%rc h ing Ma {zyan Syariah Laws in Relation to
DocumentfFal atioil
N

In chap%%&e r sea? ?Jan'u%d several cases reported in Syariah courts
involvin %nt forgelﬁ arrigge cases. The researcher opined that the level of
practi k@riah of‘:ic S irf' de,e&, g with such cases had not been fully disclosed. Not
on@uut the punishment%?forgery of documents is under the category of takzir

ntempt of court. Simultaneously, the offence of falsifying documents in a

Orriage case is punishable under Section 38 of the IFLA, where the offender is only

sentenced to a MYR 1,000 fine or six months’ imprisonment or both. The researcher



then proposed some improvements that can be made under Syariah jurisdiction to deal

with such cases in the future, namely: Yv

5.2.1 Review on the Effectiveness of Existing Provisions in h Court in
Addressing Cases of Document Falsification in Marriage

Based on previous analyses of cases heard in Syariah Vthe rate of fines
imposed is irrational as almost all offenders convicted of Yfre' able to pay the
penalties imposed. Given the current situation, many ec nM and the
punishment imposed does not affect them. Theref te of ‘1 §fi€ﬂon 38
of the IFLA must be revised in order to be effe Ilg c t re s This is

because the accused deceived many pa EN udi arrlag?Dworce and

&
Referral Officer, who permitted h|m is V\. as in the case of
AN

Syarie Prosecutor v Badluzzaman uI @aga L inal Case No: 14003-

149-0015-2010). As a result, |t se tatt rat e ishmentforthis offence

be increased and standardis ais 0 ensure t ‘Nmplementatlon is not unjust.
l

This Viewpomt 1mrted uﬂ‘ iﬁj.ge s statement in the case of Syarie

Prosecutor v AzI aniels h@lah [ 2 SHLR 158, in which he argued to
N
amend the e@ro sions }rkreésg(g the number of fines for the offence of
falsifyi Qents partic ~é{(ﬂrrlage cases. He stated:
20 Rl
Yw

ntuk kes ini, mahk erpendapat sudah sampai masanya jumlah
da wajar dinaikkan bagi memberikan sedikit rasa hormat mana-mana
rang dari melakukan kesalahan seperti tertuduh yang boleh
menjatuhkan maruah agama seolah-olah mudah diperkotak-katikkan
untuk kepentingan peribadi. Apatah lagi, tertuduh adalah orang yang
berpelajaran dan berjawatan besar dan dihormati oleh masyarakat.
Jumlah denda ini telah ditetapkan pada 10 tahun yang lampau yang mana
pada masa kini tidak lagi dapat membantu mencegah kemungkaran di
kalangan masyarakat. Mahkamah menyarankan supaya pihak berkuasa
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meminda hukuman ini kepada hukuman yang lebih setimpal dan mampu
memberi keinsafan kepada pesalah. Walaupun tertuduh mengaku insaf
di atas kesalahan tersebut namun mahkamah percaya tanpa hukuman
yang setimpal akan menyebabkan kesalahan seperti ini berul
sepertimana ramainya lelaki-lelaki Islam di Selangor khususnya(qas
Malaysia amnya berpoligami tanpa kebenaran di luar negara.” 3

Translation: “For this case, the court opined that it is time theTut of

the fine should be increased to give a little respect to any persen from
committing an offense such as the accused who can bri wn the
dignity of religion seems to be easily boxed in for pers in. What's

more, the accused is an educated and hlgh ral rson and is

to a more commensurate and capable of givi
Although the accused confessed to the o

without appropriate punishment, such offense

Muslim men in Selangor in particular

polygamy without permission abroa\,
According to Ahmad Zakhi (Zomagamy off

the fines enshrined in the Islamic w e

@
the first wife knowing his sec arriage {polygamy). E@Tually, in order to conduct

ers a@sually unafraid of

e@hey are more afraid of

polygamy, they are despe the poin bEI% illing to falsify documents.

Therefore, if Section 3 ened inc a‘sl \Qnumber of sentences, it will not

434

be very comfort t t ubI|c|an he s ime, can eradicate such cases from

&)
contlnumg tO O
")

usm an Identlty Card to obtain a marriage certificate,
asin tE of Kholed in D|n thv Melaka Chief Syarie Prosecutor (2009) 29 JH 2,

i |dered an irresponsible act because the accused lied to many parties, including
uture wife, parents-in-law, Imam, and doctor, in order to obtain a marriage
owtlflcate and HIV-free certification. Therefore, the penalty for such offences should
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be increased so that offenders are aware of the acts committed and the public is further

intimidated not to commit such acts. As a result, such cases can be reduced. T

In conclusion, the proposed improvement is intended so that t ﬁ@hment
imposed on the accused will serve as a lesson to them not to repeat the same mistakes

in the future. It is also intended to educate the community aboutshe importance of the

rule of law. T

L
5.2.2 The Requirement for Developing a Lega%ﬂwsic Model i QExﬁ%ng

the Authenticity of Documents
4

Under to Islamic law, the use of forensic exp \re\verlfy the~validity of

documents in the Syariah Court is a forei%\ér i j I Sys ;n Malaysia. At

the same time, this approach is vital '!n dealing w d(&%nt forgery. So far,
0 1

duw ngd)*document regarding its
“« Q-

g&ﬁﬂélines for ascertaining the

\

=

the Syariah Court has no specifi Vi

validity status. Unlike civil N t

authenticity of a document. I this se#ion, e re er identified the methods for

=0
(3]
<
=y
D
<]
=

determining the validity of exist.j{ me.réuording to Syariah law of Malaysia

and saw its reIevq‘Kt\ohis !1 Fo wing@ the researcher proposed developing a

legal forensicmadéehto 7te icity of the document.

AN
o)

43—”?

5.2.&&\ethod of Determin@fhe Validity of a Document according to Syariah
Law

In Islam, there are several methods for determining the authenticity of a
chment. According to Wahbah Zuhaili (1985: p. 555), such methods include al-igrar,
al-Syahadabh, al-Yamin, and al-Qarinah. Meanwhile, Section 56 of the Syariah Court
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Evidence (Federal Territories) Act 1997 (Act 561) also contains provisions relating to

the method of document verification. Yv
Section 56. Proof of document. ! :' ’

“(1) Where the executant of a document denies the writ the
liability created therein, the writing and the execution of such dagument
shall be proved at least by two witnesses to the document.

2 Where witnesses to the document cannot b ; th{ writing

and the execution of the document shall be pr two persons who
can identify the writing and signature of the write executa
document.

the\‘r
| S
e rs‘Gn rre in
ignat pe\tﬂe.execut g‘?the
eate“there 3
4(

4) Where witnesses to th%en or th Qerred to in

subsection (2) do not comp%identi iti

son

éﬁ signature on
the document, the writi n igﬂ the @'9)‘3 ment shall be
authenticated by at Ieasl%yerts

: d Q,
N '}] L
(5) Where the an(:‘sign ure o \e document has been

authenticated th perts, the exécutant™ef the document shall be

3) Where witnesses to the docum
subsection (2) can identify the writing an
document shall be bound by any liabiki

bound by any liabtli creag rein. » A

(6) v@oc |ent not roved in any of the aforesaid
mannerﬁ%p rson nies(the writing and execution of the
docu Il, lon*th es the person who alleges that the

to_da so/the pe who alleges may take the oath and

h
@ r establi |yclaiQ,,
A S
wrs and foremost, iqrar.\[‘qrar is a pledge given to another person until they fully

@hend it (Ibn Manzur, n.d.: p. 84). In terms of terminology, igrar can be defined

afo&id!S rson fis the executafit of the document, take the oath, and if
a

acknowledging or recognising others’ rights or interests towards oneself or as

convicting oneself of an offence or liability, such as confessing to adultery (Mahmud
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Saedon, 2003). This demonstrates that iqrar plays a significant role as one of the most
critical methods of proof because some claims or allegations have no eviderwe

testimony and others. (0\

This can be seen in the case of Pendakwa Syarie Pahang v Kartika Sari Dewi
Shukarno (06100-139-0010-2008), the accused was charged with drinking alcohol in

public places. The accused’s direct confession is referred to as YIgrar refers to the

accused’s direct confession. The same can be said for d rif'c‘tion. f a person

admits that he has sent a letter threatening to kill someone or confe that as

falsified a sale and purchase document and the li is also called af’i

4 b
Ismail, 2020). O Y\',

For example, if a person has c@that he is \@a short message

stating, “I am divorcing you”, th@gt mus }eeggth (;@tession and affidavit.

N
However, igrar can only be %a doGume rififé@n method by the party
| o ; & .
confessing alone. This is beca ac the k@k al-Mausu ‘ah al-Fighiyyah
(1988: p. 49), the effec‘of EE ledge I Il nat inv ther parties because the impact

:
of the confession wi%)o ne| \ﬂ'ﬂgé . %C/Q
&

Next, te MQ& a/or I-sy his @used to verify a document’s authenticity.
S >§’ .

AccordingQ_ -Mutali 7), Kﬁsyahadah is the notification of a right or interest
for an wson u m@\\Z:hrang;syhadu”. The legal definition of testimony can
be in Section 3 of the Sg%’r\i,ah Court Evidence (Federal Territories) Act 1997
1), which states “any evidence adduced in Court by uttering the expression
yhadu’ to establish a right or interest”. In court, testimony plays a significant role in
convicting or denying an allegation (Ibn Qudamah, 1996). Furthermore, the holy Qur’an

and hadith explicitly express the stipulation of testimony as a method of proof in all
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instances, including the validation of a document is clearly stated in the holy Qur’an

and hadith. Among them in the words of Allah S.W.T:

Translation: “And do not conceal testimony, for whoever CT it -

his heart is indeed sinful, and Allah is Knowing of what y

(Al- : AI-'Saqarah, 2: 283)

The Prophet PBUH words in the hadith number 251

(s ke 1 Lo 1 gy U] Lo Mra\‘&

>>"%jT‘J.N¢JM :l— i Lo o

e@as a dispute

Translation: From al-Asyh ais, he ?T

between me and a man Welpthen elm%%a complaint to the

Prophet PBUH, the a| to

on your @f two witnesses or his

&h@htalafa al-Rahin wa al-

p‘J%

oath.” (Hadith hari.

Murtahin: N#zmi) %
&
N
(} ¢ ‘,' (,)(J (Narrated by Al-Bukhari)
O

N
S% (1) of the ?rlah é\l.frt Evidence (Federal Territories) Act 1997 (Act
L 9

561®ates that two Wltnesﬁme required for the verification of papers including

S \es, without stating whether the witnesses must be male or female as in Section
5%1)

“where the executant of a document denies the writing or the liability created

Qerem the writing and the execution of such document shall be proved at least by two

witnesses to the document.” Therefore, testimony plays a significant role in verifying a
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document. The individual who witnesses the document made or falsified should be a
witness to what he sees because hiding the testimony is one of the great sins w
1968: p. 60). However, there are still individuals who make syahadah al-zdrr, which is
false testimony. The effect harms others and persecutes them by depﬂkothers of

their rights (Ibn ‘Abidin, 1995: p. 435). This is the disadvantage of thisfmethod.

O

Following that, the syarie oath, or in Arabic word ‘a -yawﬂ's also used by the

court to certify a document. During the judgement ion, al-y 'n is sometimes

performed by the plaintiff and sometimes by the defendant .
(1997: p. 6064) also had defined oath as an expr used before
(convict) his right to something or deny someWy W g the @fe of Allah

S.W.T or His attributes. Section 56 (6) o S a!r)&ih urt N\/ﬁnce (Federal

h a&Qethod of verifying

Territories) Act 1997 (Act 561) states the importance o?

N
a document, namely: “where a (ufnawt %a»%yp
manners, the person who deni\ ritir?_e%e:j:u(;i@he document shall, on the
request of the person who S thi the lresai%}erson is the executant of the
document, take the oatw he refus do‘s%% person who alleges may take the

\ (J
oath and thereafte %ﬂﬁsh hid claify -
&
O

ovgg)@h any of the aforesaid

¢
This de&}tes /haft odirt tsjc@a syarie oath to certify a document. On the
other hapd, ile oathtis uttered \@mut the intention of performing it or allowing it
4 p)z'

to be performed (Mustafa a Mustafa al-Bugho, 1996). This statement is based

I-K
\
S.W.T’s words:

0 §oT ke i g g i & o A0 T s
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Translation: “Allah will not impose blame upon you for what is

(Al-Qur’an. Al&% : 89)

meaningless in your oaths”.

Also:

e A7 sl 15 basy A VT ks Y5 Fage 1Y N 330

Translation: “And fulfil the covenant of Allah when'you have

| | | &
[O believers], and do not break oaths afte r confirmation*while
have made Allah, over you, a witness. Reed, TBI-kk\ WS whqt\J/'ou
doas. CV

0)\ \?(A gésa . An-Nahl, 16: 91)
o S
The above arguments

that Tﬁ's@-yamin as a method of

verifying documents in the T& of t

be administered in the %e ofaj

court and then pre@@o theludg nthe

2007). (} p :| %O
[ 537 ¢

Asi %iqry#d h,g&k’al-yamin, expert opinion or rakyu al-kabir, is
4

anotheN| y used method fg_;&?:ument verification today. Ibn al-Qayyim, in his
\

Nntitled “al-Turug al-Hukmiyyah”, interprets al-Ra’yu al-Khabir as “the
imony of a person who is knowledgeable about a field” (Ibn al-Qayyim, 1977).
Qerefore, the testimony was given in relation to some scientific, technical, and

professional matter by experts, for instance, persons qualified to speak authoritatively

«Q

Islamic judi . However, the oath may only

@% a person takes an oath outside of

@

@wll not accept it (Hasan & Wan Ismail,

—
[
o
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due to their special training, skill, or familiarity with the subject, and it assists the court
in determining a fact in issue (Anwarullah, 2010). With this assistance, the co?!m

assess the allegations more accurately and fairly (Syinyur, 2006: p. 39). (q\

There are several Qur’anic propositions on the use of expert opinion ag a method
e 2

of proof, particularly in document verification. The holy Qur’an states

Translation: “And We sent not before you exce en tow e

_ N
revealed [Our message]. So ask the peopl e'message if dl) uﬁ‘)

know”. \" \Y
X
\(}/ vﬁ(A ur’ait, Ah-Nahl, 16: 43)
This text from the holy QG’J) demon\w‘th ,@‘amic law recognises

N
document verification through%/icesnof XPerts. I(/ fore, in order to ensure
about the authenticity of a @t, t,e ge hou@hsult an expert. However, its
application in Syariah% seen a'!e%‘f’ciabthan in string civil courts due to

D

g b &
the limited provisi ainstif\!s}'ﬂi as caédh Syariah courts being less complex
than in civil cousts. &

!
L
C—z 2
Purs@g ection 33/(1 01‘§4yariah Court Evidence (Federal Territories)
b 4
Act 13 561), when a
ro

cience or art, or of fﬁ&ldentity or authenticity of handwriting or fingerprints

esurt i§required to form an opinion on a matter of foreign

la

‘%elation to lineage, then the opinion on the matter from a person whose special

ills in the aforesaid matter is garinah. At the same time, Section 32 (2) states that

people who do so are called experts.
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This is because expert opinion plays a crucial role when the court is unable to
decide an issue that is beyond the knowledge of the court. The court will usuw
the prosecution and accuser to present expert evidence to support their case o\court
itself will call witnesses from among experts or parties on their own mﬂ% (Nasri et
al., 2017). For example, in the case of Sabah State Syarie Prosecutor WI Bin Abdul

Japar ([1428H] JH XXIII/11), who adopted forensic expert te tlwln this case, the
crt

accused was convicted of having illicit intercourse until irth 'o a child out of

wedlock. Decisions were made based on expert testimo d sci nWence from
@

.Inthisc apx&ert
the DI t. T e%urt also
N

tﬂnce
the accused’s wrongdoing (to the pm\gwng a chi

successfully proven through scienti thods

N
testimony scientifically, which %\estlrﬁ, is the most aé’o?oprlate way to prove the
&
Mo

accused’s illicit intercourse \Al oor (2015), expert testimony

is the burden of proo% ict an * o@e and garinah is recognised in
4

Syariah law. \ | \ %
A \> $
In term Nex rt,requirenien Qor verifying a document under the Syariah
Court Ew@eder | Te\l't‘)yrwiéét 1997 (Act 561), Section 33 (3) under this
W)o G!zmore experts shall be called to testify if possible.

prows: ly states
H ,if there are no two éi?erts, then the testimony of one expert is sufficient. If

%perts give different opinions, a third expert should be called to testify. Section 56

0 of the same act also mentions; if the witnesses to the document or the persons

referred to in subsection (2) do not fully identify the writing and signature on the

DNA test reports on the three blood specimen contri

from Malaysia’s Department of Chemistry cangi

a stro@g;inah linked

of @mck), which was

i é%idence through expert

accepted the Syarie Prosecutor’s argument “HVW XIis
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document, then the writing and signature on the document shall be certified by at least
two experts. Section 56 (5) states; if the writing and signature on the documewme
been certified by an expert, then the person who has completed the docun‘(rys und

by any liability created in the document.

The finding discovered that adopting expert opinion will also speed up the trial

process and case decision in court (Nasri et al., 2017). This,is twase according to the
study by Md. Noor and Mokhtar (2011), one of the rez@e d&{?solving a
case is insufficient evidence and proof submitted. Asza result; the fecognition 6f tkgruse
| o o) | &
of expert evidence, particularly in Syariah courts} ell as the judge’s approach to
4

applying Section 33 optimally, is seen as aidingWe'de 'EI'OQQ case. @érefore, the
ide e%uch as forensic

in ph@al or digital form,

AN
should also be expanded to enha; ;ﬁeﬂig%i% E;bourt and further speed

. : _ _ “« Q-
up a decision is decided falrlyK arties: AQ/
X S
This shows that the iah courts haye, In@. already adopted the opinion of
e exper

h

:

. d . . o
experts. This is beca\p t'iz\rhqq: Iays%c tical role in the process of verifying

a document th@uid e thrcgghout the trial process from inaccurate
!

judgment. Th‘iﬁecau e,ﬁn dge (ojhvolving technology, various things can be

manipul &‘alsﬁi b/‘}r sp@le parties in order to satisfy their own desires
Yv

and Justs, (Ahas et al., 2021, V\@_;Jsmail, 2020). Thus, documents such as signatures,
\

phs and writings can be forged. The judges generally cannot assess these
e

ents unless they use the services of experts in the field to verify their validity. Thus,

Qplying expert evidence, such as forensic experts, can guide judges to obtain accurate

facts and avoid errors in making string decisions from document forgery made by
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irresponsible parties (Nasri et al., 2017). This statement coincides with the directive to

present forensic evidence such as forensic experts in proceedings in Syariah co?
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\ Source: Official Website Department of Syariah Judiciary Malaysia
0 Figure 5.1: Practice Direction No. 4 of 2020 namely Submission

of Forensic Evidence in Proceedings in Syariah Courts
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The findings indicate that scientific evidence, such as forensic experts, has been
accepted by the Syariah Court. However, exposure and experience, particul
Syariah law practitioners, are still lacking. This is because, there is @cific
procedures or guidelines for accepting scientific evidence as such foren erts under
the Syariah court institutions. Syariah legal practitioners themselves arefless exposed to

cases involving it (Ahmad et al., 2019; Yahya et al., 2017). \,

Recognising the importance of forensic evide%ial@acking the
authenticity of documents, the researcher argues that developing a foreasi egal\nqodel

to address the issue of document forgery and o ses, is a mu Th!eyciw‘? court
4

M e uset@'guidelines
and benchmarks by Syariah courts in dexel% Sy ri}u G foriﬁgc\legal models,

model or document verification methods used tw c

particularly in addressing forgery issues 1 fu% &
(—) >71 N
N
<> 0P8
&

5.2.2.2 The Requiremen fmria toD p a Forensic Legal Model
for Dealing with wﬂent alsif iog@es
‘ : [
The term “forensic’ i derh{ th tin word forensis, which means

“forum” and wa % used'to govern th@ate mechanism in a trial (Baharuddin,

N
2017). Metw@dlg) def%fylans&%éience as applying scientific or technical
practices t%ntiﬁ tiony collec (,Jevaluation, and interpretation of evidence for
4
ad

civim&ﬁnal law r'r:injs\t,‘ﬁive issues. Thus, a forensic expert is skilled and
<

ngeable in the field of fOrensics and can be consulted to resolve or assist in a

o‘%roceeding (Wan Ismail et al., 2021). Generally, the appointment of experts or

==

ensic experts at the judge’s request is intended to obtain their opinions on disputed



cases. In the document proof process, forensic experts will be called in by judges for

cases that are beyond their ability and expertise to describe issues such as: Y-'

i.  Forgery of signatures in official documents; : :' ’
e

ii.  Amendments and additions of phrases/sentences in document by

those interested; V

iii.  ldentify the authenticity of an electronic doc me?!sented asevidence

(Baharuddin, 2017). l

[
Furthermore, the role of forensic science is @t because it an:p\Qth.the
process of justice brought to court (Baharuddin gt al., 2015). Iifis_the ma@'!’forensic
scientists to elaborate on this issue. With th%;nce,\t\rt will

accurate and fair assessments and jud&T sed on gatiens. (Syinyur, 2005).

In Malaysia, under the Ministry of S€ience, Tec and Ilangvation (MOST]), the
E' ) N

Department of Chemistry divi sic Servic to f@)divisions. The divisions

,a&mcl ; mali{i&, and document examination

ble to make

include narcotics, toxicolog

21).JAsld d in Figure 5.2, the Malaysian
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Examination of

Consultancy handwriting %\

services related to Examination of
document signature
‘ examiy
Analvsis of |nat|on of
bl 1 252l Y‘-alteratlon

Services offered un

- document examinatio

Analysis of ink

V

alon_@

j' ‘ eWI’It
2 - \
E ti f V 7 \
xamination o e i
charred document \)
Exa

Figure 5.2, SeruiCes ﬂ#e n{ier cument Examination,
ment istr Iaysia

(J

Moreover, h ern 'echn ay, t urt cannot run away from managing

documents in i for . Ho vel, Sy_) h Iaw practitioners are still vague about
o'
records.

|d|ty as a method of proof is doubted, as

|mplemen troni
'3
happe e case Gflazmgm Muhammad v Ajmawati binti Atan 10000-41-

04& 1-07. Consequentl?@yarlah courts are also advised to adopt the provisions

‘étlon 90A of the Evidence Act 1950 (Act 56), wherein criminal or civil

Gceedmgs. Any computer-generated document may be admissible as evidence even

if the document maker is absent from testifying. To further strengthen the
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implementation of document digitals in Syariah courts, Section 90A of the Evidence
Act 1950 (Act 56) should be added to the Syariah Court Evidence (Federal Ter )
Act 1997 (Act 561), as it contains a relatively clear provision regar@}gital
documents. This is also one of the reasons why it is necessary to creat nsic legal
model so that the authenticity of documents can be curbed earlier an@forgery can be

avoided whether the document is in physical or digital form. Therefore, the role of

Therefore, the researcher had proposed a wark masal rpr of'dis;zuted
| &
documents for Syariah court cases, as shown i :
practitioners are advised to adopt to ensure the s

of document authenticity. The researcfﬁNi p

disputing parties to bring the document e Dep

verify its authenticity before acce:’gg itas %v%y‘

forensic science is significant for that purpose.

3 ) %\
‘ 1 N
Documents are used as The court shall oblige the Thfodtcr)]ceulraneen;r\{vr:]lénl?[eosfent
evidence in both civil and F—> parties to verify the —> € ep :
g ; Chemistry Malaysia for
criminal proceedings. ~ documents. verification purposes
\ )
¢
\—)' g ) |
Vi) Y
Based on the results :
obtained, the Judge will }——> Case closed.
make a decision. “

Figure 5.3: Work Manual
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In particular, the Syariah officers must be educated on the subject rather than
focusing solely on traditional methods alone. They need to cooperate proactiveY«'!h
the Department of Chemistry Malaysia to gain more exposure to forensi{% | as
the technique of document verification through forensic experts. The pﬁ*and issue
of this document's forgery can be detected earlier. This is because d 1s no longer

limited to handwriting but includes digital documents. Thus, tthld be given as
i

much exposure as possible to the use of forensic expensi$2:-an 'Syariah law.
In conclusion, the attitude of taking the issue of docime fMghtlywill
N
. . | S
cause such cases to continue to increase an fit those/ w mY~
4

fraud.
Furthermore, the scope of documents is broadermd i w r Iimi@fo physical

documents; documents in electronic form Qmiacc situation has indirectly

created a large space for forgery to occurio cub\thi

expertise of forensic scientists is :fobla)a a%'va
]
involving the authenticity o&%umen esented @idence. Recognising the
. . y N,
importance of using f rer?@%pert in couo. ~It is proposed to develop a
é : |
comprehensive forensic Tegal model aI-'yQ; addressing the issue of document

=~y O
forgery in SyariaDQ\uhin the futu Q/%

N
N0 O
o [ o
Q- *
523 %e!i nary Pisclosure to@ariah Officers on Document Forgery Issues

il CourtPractice Methods for Determining Document Authenticity
S

wthe previously proposﬁ forensic legal model is successfully formed, it will

co

ble_QcQ)m increasing, the

tr

@ elucidating the issues

tly be used to guide Syariah officers in dealing with cases involving document
Ogery and the existence of clear procedures to determine the authenticity of a

document brought to court. Although Syariah courts have already adopted forensic
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evidence, the procedures for its implementation are still not fully disclosed (Wan Ismail
et al., 2021; Nasri et al., 2017). To fill this gap, it is proposed to send Syariah Tvs

to collaborate with civil courts to determine a document’s authenticity and ha ases

involving document forgery. A

Generally, there are procedures of proof of document urﬂJa.ysian law to

determine its validity and relevance. It was then legally admiss?'!he document must
first be relevant to prove the facts in the issue of any P@,t& The content of the
document can be established using either primary gvidence (t M&oc\qﬁent
submitted) or secondary evidence (copy of origin$ent}, according toYS%stion 61

of the Evidence Act 1950 (Act 56). The besWﬁe quires%ét primary
evidence be presented first, if possible. SEcondary evi n b@ented only in

the absence of primary evidence. \ O
) N

Omar et al., (2020) have reqliirem orpr ure of the best evidence

rule as below: \ \A%
1. The maker qx:ent itlelf ust‘béé?ed to tender the document.
s $ &
2. Sectio@the@ ct 1950 Act 56) states that if oral evidence
basegq co 'the @Fnent iS not submitted, the document is
g@ed a e: O‘TJr Qr;l? cannot be accepted. However, Sections 32,
% d 73 'o EViT; Act 1950 (Act 56) provide an exception to this
rule (in civil cases)\(-}’

‘%\. Section 73A provides that the document maker must be called as a witness
0 to make it admissible as evidence unless the party can prove that the

presence of the document maker can be waived because the situation is

>

included in the provisions of Section 73A (1).

97



4. However, the court can still use its discretion to accept the document even
if the document maker is not called to tender the documents.

5. Finally, when the document has been convinced of its authénticity and
relevance as evidence, the document is marked as an exhibft; the court

must give it due consideration. On the other hand, if the d@cument review

results have not been appropriately proved, they will be rejected.
This demonstrates a clear procedure for determ@ali%document
before it is presented as evidence in court under Malaysian law. A esﬁlkﬁr‘the

| &
findings, the Syariah court and the civil court s collaborate by/sendi %yariah
7 \,‘qu

officers to study and be given disclosure about the met ed by t a?ivil court to

verify a document. In-depth disclosure s ob Syazi& officers on the

QD

t fo_wggn testimony alone,

latest verification methods, namely forensi iden&

as stated in Section 56 of the Syé’ch'aurab%? e@ Territories) Act 1997

‘&
(Act 561).
N l,}j Q
In terms of civil %is invo y)chmﬁargery, they have handled such
s 2
i M X er'JQ’e%/

cases since the 195 broaden‘ p é (Wan Ismail, 2020). Furthermore,
forgery cases reportédyin ci S are-&( limited to marriage cases but include

!
[ ]
banking casesg@ityc rds, o cidl | t%ﬁ, medical letters, signatures, and others. The

% ) ) N .
case of ja n )n Ra;{lmff & Anor, Dato’ Tan Kim Kuan v Dato’ Man
Bin

aty2009] MLJU 1480 is xample of document forgery in civil court, where
e syt

theJdearned counsel for the petitioners detailed the oppression by falsifying the company
reselution and director signatures. As a result, this is a white-collar crime that must be
roven beyond a reasonable doubt. Thus, having forged documents does not hold the
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accused accountable for falsification unless the prosecution can prove the case beyond

a reasonable doubt (Khairul Anuar et al., 2015). Yv

Therefore, Syariah courts must send Syariah officers to learn the tsﬁ@es and
be exposed to civil courts’ experience in dealing with forgery cases so that they can
detect earlier that the document is fake or otherwise. Aside fromahat, this involvement

will positively impact the Syariah court institution b cauwnl increase the

community’s confidence in the Syariah court's abilit ndle similar cases in the

future. This situation will indirectly elevate the status,of Syarfah courts rWitIthiviI
courts. é

X .
5.3  Conclusion \% O<Q
To conclude, there are gaps @5 institut\e_@%gs r\ _\courts, mainly when

dealing with cases involving d%t forgery. e‘gaEQ be seen in three areas:
. \et ir]p ed, and r@ear procedure to ensure the
itte

provisions, the rate of pur?.
validity of a document is sub n &o&b‘l’ his chapter has suggested some
$ ¢ &
changes that can Wto S)'ar\eurt ini&ﬂons. The proposal is a review of the
Xis I

effectiveness o 'urt p(ijﬁéions in addressing cases of document

falsificatio '%iage as
determi% auttentici

document forgery issu€s and civil court practice method of determining the

>

léqu(rgment for developing a legal forensic model in

S
:of dm&ments, and preliminary disclosure to Syariah

a \Rcity of a document. This proposal aims to ensure that such cases can be reduced

@ hat document forgery is avoided sooner if the document submitted is recognised
S

authentic. The proposed improvements are also intended to guide Syariah officers in

handling such cases in the future. Hence, the community will be more confident in the
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the

without doubts in

making fair decisions

rt's ability and credibility in
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