CHAPTER 5

CASES RELATED TO THE ACCEPTING DIGITAL DOCUMENT Iw IL

AND SYARIAH COURT cq
51 Introduction Vz

This This chapter will address the fourth research qu 'oni he gathered data was
then evaluated using the document analysis method, roduc !Jiff t results.
L]
The data were gathered from LexisNexis, CLJ Law, Jurnal Hukum an orer ces.
=\

The researcher addresses the Malaysian Syariah level f)f 0 reherQion when
NV

vel o erstanding,

admitting the digital document as evidence. Fur@rmor
tal'‘document as evidence will
reggarcher examines the

whereby Malaysian civil courts deal w@ of dh
h
A

be explored in the next section. Itt e final ksu'{n‘t

differences between the Malaysian ah gna civiRourtsCi}dealing with this issue.
9 Q—

The next chapter suggests reccw datio i prouééfe’nt to the Syariah courts.

X~ S

. . | .. .

Several courts i nations ha ‘JUAQ/ n digital evidence cases. These

situations arise w&dv@ f tec@kﬂgy and individuals start to use it to
or

store informati\ |fally mputer printouts are also allowed as

ata
[ ]

evidence upder the Sya mh?lﬁ'mi\anw; however, they are limited to civil trials
becaus %en f)fwlj‘; is 1€Ss. demanding. Islamic evidence law is a law of
prinei that regulates actio@ determines what evidence will be accepted in legal
pr s and trials. The acceptance of digital document should combine with Islamic

@ ence law to ensure that justice is served in the delivery of judgements.
ccording to Mohamad Khairudin and Ahmad (2019), the Syariah Court Evidence
(Federal Territories) Act 1997 [Act 561] or other Syariah Court Evidence Enactments,
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along with digital document, are inextricably linked to analysing and assessing the

authenticity of digital evidence presented in a court of law. T

5.2 Cases on Malaysian Civil Court regarding Azeptance of Digital

Document as Evidence

When it comes to digital evidence from th@/

IS important to note that the evidence statute wavuded

a section on electronic evidence. This upd Wcame
t‘a ? .

Commonwealth countries, such as Au

additions to current law dealing wi hnokm

Secti 0C of the Evidence Act

@ted in the 1970s and

1980s. Nevertheless, Section

R
1950 [Act 56] are the provi‘?&wat gT Iays@in terms of electronic or digital
evidence and its admis% he iss'y no i}\’v@a computer? Most people would
think that a comp@ cons‘itu eskt@/laptop, but the legal definition in the
&)
Evidence Act 0 [Act 56]- in veryrwide and not limited to the traditional
(RS Y
understanding, of the definition n(f' t@ of computers. The Evidence Act 1950 [Act

56] def% omptf gdevj@é\that performs “logical, arithmetic, storage and

ctions, and includ (?)1 data storage facility or communications facility”.
Ry g y y

e, a computer can also include a ticket vending machine or a smartphone.
ple reference can be made to the case of Hanafi Mat Hassan v PP [2006] 3 CLJ 269
here tickets produced by a ticket machine in a bus were considered as part of

computer-generated document or digital evidence. Once it was established that it was a
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document produced by a computer, it should be presented that the document was
produced by the computer in the course of its ordinary use, and this could be don?'!r
through a certificate or by calling the maker to such document. Accordlﬁﬁ\tters
(2013), the term ‘computer-generated documents’ is ambiguous and eceptive.
Furthermore, according to the author, it might apply to any type of computer output or

printout, including secure emails and contracts, regardless of whether the creator is

identified. As a result, it is proposed that the court distingaish etw en a computer-

its inp tw at is not.

o
First and foremost, in the case of NR Man nt Sdn Bhd H- ‘%Iviédla Sdn
J

M ocum@' should be

idence,Act 1950 [Act 56]
R

generated document, whereby the output is just spitting

Bhd & Anor [2021] 1 LNS 1036, the court Wd
admissible even if no certificate under S%% A of th

was produced. In this case the Managlng ect of

who uploaded the screenshot. E&h du

tor R Man a&mnt himself. Therefore, the
exhibit was accepted w % al in Managing Director of NR
Management’s own kn%e and&@r&i@g clearly related to Berita TVO live
broadcast on 23 17@)m, w as posted on Facebook addressed to

the plaintiff. t also refe d to %%ubn 90A (2) of the Evidence Act 1950 and

Section 3 Vlderp 1950 o&t‘he definition of a ‘document’. The definition
refers :%atters thatare &presged described, or described in any way on anything,

in

‘%\etters numerals, signs, symbols, gestures, emblems, or any other types of

Qlaratlon, description, or description; any visual recording, whether static or moving;
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an?{ nt and his lawyer
our %I with regard to the

document was by the Managi

ny matters mcludeﬁ&ﬁ a disc, tape, film, soundtrack, or other devices, by



any sound recording, or any electrical, magnetic, mechanical, or other recordings, or

Q}T

any sound, electronic pulse, or other data, regardless of how it was made.

Reference was made to the following illustrations for further clarificatio
I.  Writing is a document.
ii.  The word printed, lithograph or photographed is

iii.  Things that are recorded, stored, processed, r d or issued by a

l

computer are documents.
.
It was clear that the documents were a part of aintiff’s day- -'a)_/\b%s ness
affairs and were in the possession and ¢ ofethe plll ff Qgﬂded the

ust
defendant did not argue the authenticity of the do mera,%s ere S|ble by the

court as evidence under Section 73A ( Evidenc 1956§

In the case of Gnanasegara ‘@ajasub\ysbl c:é'osecutor [1997] 4 CLJ

4]

6, the appellant, while actin e complainang’s Solici , was entrusted with the

ownership of two sums of an by the omp@’uant namely RM6,576.16 and

RM133,000. The appel%t the mene }ys ffi€e account and his client’s account,

respectively. The &Q?ﬁlcer, ain\ ho V\@m charge of the two accounts, testified
9

qud&@ close the accounts, whereby the credit

that as of 27 q
balance i rémaihed @Mml 02 and RM39.69. At that time, the

appell d ot make ﬁay to the complainant, and the court found that a

each of trust in suchfﬁﬂ‘cumstances had been proven against the appellant.

0 The appellant appealed and argued that the learned judge was wrong in admitting
al

nal’s evidence and relying on him. It was undeniable that in giving his evidence,

Zainal relied heavily on computer printouts, which revealed the transactions made by
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the appellant with regard to the two sums of money. It was also undeniable according
to subsection (1) Section 90A of the Evidence Act 1950 [Act 56]. The section pw
that there was evidence that the document was published by a computer@m the
computer published it ‘in the ordinary course of its business’. The co -generated

papers in question were the firm’s bank statements kept at the bank, and the case

featured a criminal breach of trust by a firm of solicitors to thNt. Nonetheless,
Section 90A (2) of the Evidence Act 1950 [Act 56] stated: l

“(2) For the purposes of this section it may be p nt

or after the production of the document

for the management of the operation of
of the activities for which that computer

The court ruled that the testimony @N@ i was the bank

officer in-charge of the account was sum to

? ts of Section 90A,

namely the statements were gener m c%m%v the oé?rary course of business.
9

As a result, the court disregar certi uire Q—because the creator of the

claims was present during the€ase’s hearing™¥t is mta%stmg to note that no certificate
| O
S Case.

was ever presented in thi On r ﬂ‘a%the witness who testified was able

to say whether th;@ent WliS produced i normal course of business. Although

N
the documen 'S\Non r jequi (i‘(_jlin (tﬁ)'s’case, it can still be seen in the original
acceptanc igital'doc t assevidence previously.
§S! 4 4
t, In the case of Moh Fauzi Che Rus v Jr Joint Resources Holdings Sdn
N

6] 6 CLJ 266, the plaintiff was a human resource consultant, who assisted in

: theyecruitment of foreign personnel. The defendant was a corporation that the Ministry

Home Affairs had permitted to recruit, manage and employ foreign workers. The

plaintiff was required to procure and win contracts from clients for the recruitment,
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supply and management of foreign workers under the provisions of an agreement (the
original agreement) signed on 25 October 2005. The plaintiff was to be paid BOM
company’s profits for hiring and managing foreign workers under the L%\ this
agreement. The plaintiff was granted exclusivity to procure busineQAqn several
companies, including Advanced Micro Devices Export Sdn BhWD), Texas
Instruments Malaysia Sdn Bhd (Texas Instruments) and STATS pPAC Malaysia
Sdn Bhd (STATS ChipPAC), under the terms of two sup AX:ag'eements signed
by the parties on 7 December 2005. The supplemental a ent aI that if the
plaintiff is successful in obtaining business from the specified compani t'e @dant
would pay the plaintiff 30% of the profits for a the cHeng’ mp%xemalned

a client of the defendant, as stated in Clause¥2 of the orﬁlna reeme@

Comy

Within the exclusivity perlod, t plal tiff ed thve successfully
negotiated contracts for AI\/ID, as ns r 1 S ChipPAC, and he
recognised that the defendan& aid him R 5 : 0 On 23 July 2007, the
defendant made the plai ntlw c" lmen@} the chief operating officer of
the JR Group of Com%bas di Ja;t 0Ol.Jrces Holdings Sdn Bhd, which
meant that while pmntlff V\‘ould empl by the defendant, his responsibilities

b

would exten of he, gro lco 1es The plaintiff started working on 1

Septembe db y uly 20 ,Eo\&rés the chief operating officer of the company.

Durmih onment e pqalntlﬁf'dlscovered that the defendant had failed to pay his

p he earnings, as stlptr:;?ed in the initial contract. The plaintiff claimed that he

%\ltled to:
0 I.  RM1,027,302 in compensation from Texas Instruments;

i.  RM186,462 in compensation from STATS ChipPAC; and
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ii.  RM304,435 in compensation from AMD.

The plaintiff attempted to adduce, amongst other things, invoices iﬂe the
defendant to the clients and internal records of the defendant purportingd&ws rate the
defendant’s costs and expenses in the supply of foreign workers thients. The

issues for determination were: V

a) whether the plaintiff’s appointment as the nt’s lchief operating

officer had the effect of terminating the original"agreement;
b) whether (i) there were any amount o y the defend to'the‘fp?aintiff
under the original agreement, an hether,_the" Comp generated
documents sought to be adducfb0 plaln he effeet of terminating

the original agreement. O

Cry >1 )&
Therefore, the judgement sal? even if theicondi @ under Section 90A of

the Evidence Act 1950 [Act 5 € n]t umenh created by a computer may

still be admitted if |t€ accgtable under o]h@eptlon to the rule against the
hearsay. \ \" :C}/
Additlona@rdl Qﬁzame@ad Ramlee (2014), the case related to the

acceptance ig | evidenee I CIVI| Urt is the case of RHB Bank Berhad v Lee Kai
Shln & igh o ‘Sab% Sarawak at Kuching, July 2008). The plaintiff
(R imed against the ou&mndlng balance under the Hire Purchase agreement,
w as RM162,186.06, plus interest at 8% per annually from 13 January 2006 until

repayment and expenses. The learned Session Court Judge determined that the

account statement of the plaintiff was documented evidence and that it satisfied with
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Section 90A (2) of the Evidence Act 1950 [Act 56], as the admissibility of documents

produced by computers and of statements contained therein Section 90 (2). Yv

During the trial, the defendants disputed on admissibility of Se pl’ntiff’ S

evidence. The defendant argued that the bank statement constituted digital evidence that
should adhere to Section 90A (2) of the Evidence Act 1950 [Act&6]. Aecording to the

argument the digital evidence was inadmissible because th pL?ﬂVfailed to submit a

}@ Berhad’s
account statement constituted documentary evidence and that itthad eon ormedqwith
_ _ | _\‘-}

Section 90A (2) of the Evidence Act 1950 [Act 5 T
\ N
The judge also found that, notwithstandingithe a cert@from RHB
Bank Berhad, the oral testimony of t\%witness
digital evidence’s reliability and adffissibility. %‘th.q%v {%he digital evidence in
b& N

this case was accepted. As a res@um €laim RI—@ank Berhad was correct.
e h

. N, § & .
Lee Kai Shin and Anor were the qu:l e r@unlng debt until the case was

=

certificate. The learned Session Court Judge determij

eq to determine the

fully settled and costsfwe id (Nurainolmardhiahyét.al, 2015). It specified that a
P 4 ® ¢

statement considere@is |b|| \e\u\ ce s% uld not be considered as confirmation

of evidence giv@e m

practise requi&} he
is serve@n—, 1992 )

state&?nt for the purposes of any rule of law, or
l

ica‘tio flvi gﬁée, or regulating the way unverified material
>
b
\ %1
ermore, in the casé(é? PP v Hanafi Mat Hassan [2003] 6 CLJ 459, it was

‘@ted to Section 90A (2) of the Evidence Act 1950 [Act 56]. The defence argued

ot because the ticket was generated by a computer, which was the bus ticket system,

it could not be admitted unless it was shown by the offering of a certificate under

Section 90A (2) of the Evidence Act 1950 [Act 56]. The accused also rejected the
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charges, claiming that he had offered a friend a lift on the bus during the alleged
incident. The digital evidence produced in this case, namely the bus ticket and thw
report, was received to establish the accused guilty of the counts of rape are%\er of
the victim (Mohamad Azhan et al., 2017). The accused, a bus driver, ged with
the murder and rape of Noor Suzaily, the victim. On the day of the claimed incident,

the victim allegedly boarded the bus driven by the accused. Wet recovered in

the deceased’s bag was one of the key pieces of evidence ented. 1'cc0rding to the
information on the ticket, it was issued by the accused fr tick inw on board

]
the bus on the day in question. Therefore, the DNA and the b i(‘](e_t@e the
evidence according to Section 90A of the Evi ct 1950 56]4335rove the

“

accused with the crime. \, u\ .&
These cases showed the relevan%| ales controth the@<<eptance of digital
evidence and also the court decisitﬁsvolving \S&WJIe

N
there is a debate or challenge ab%utheﬂticit Ldigi idence in the future, the
&
e used a

Civil Procedure Actand En h C(:ll ST nces to the Syariah and civil

gﬁ\\bivil court process. If

courts. The Civil Pr% Act and E ctr’nepb'should implement the rules in
’

oy

admitting digital d Wt as el theéﬁ[u Court, which may improve the way
Syariah legal pﬁéers i 'this of evidence in a courtroom. Moreover,
L

this will ulti ben eggl iyia'r?ah measuring standard accurate results by

adopting’an implemen

b 9
coumﬁea ing with digital @ehce for achieving an effective digital document as

N

in court.
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5.3 Cases on Malaysian Syariah Court regarding the Acceptanccmgital
Document as Evidence A

Digital evidence, often known as digital documents, can use@s evidence in

court. Furthermore, according to Section 3 of the Syariah vidence (Federal
Territories) Act 1997 [Act 561], digital documents can d as 'evidence in the
category of documents. However, the admissibility of a digital docum a foqn of
proof in a Syariah court should be deeply analy: an Abdul F t.lt aL"EOZO).

4

Therefore, in this section, the researcher will dw!!a nUle ncid@dinvolving
document falsification in marriage cas W S

researcher will investigate such issues@w @
courts manage them. (') >7 Q
s

o
The existence of digital N cein an\eﬁ'ﬁ’ be demonstrated in several
digital tools. The requc' me% of SecJon 49 of t@lriah Court Evidence (Federal

Territories) 1997 [Act 561]stre We& defl"r@h of a document based on Section 3

of the Syariah Cc&i ence-(Federal Ter@es) Act 1997 [Act 561].
First d foanost the-cas relat@o acceptance of digital document as evidence

S
in Syariah €0 canh in th§§$e of Zabariah Binti Mat Piah v Syed Abas Bin

SyeAwim, file case no: (0@-041-0422 -2008) on 10 October 2008, whereby a
%Nlaim was filed in the Kuantan Syariah High Court. On 11 June 1968, the
dl tiff, Zabariah Binti Mat Piah, married the defendant, Syed Abas Bin Syed Ibrahim,
and they had five children. Insufficient maintenance and the defendant assaulted the

plaintiff’s body were two of the reasons given by the plaintiff in filing a fasakh claim
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in the Syariah High Court of Kuantan. On the other hand, the evidence that the plaintiff

was assaulted was the burden that fell on the plaintiff’s shoulders. YV

However, bringing witnesses for this proof was impossible b SQO one
assaulted his wife and summoned witnesses to observe the incid The plaintift’s
claims should be substantiated by evidence or proof of evidence. @: in this case,
Yang Arif Dato’Haji Abdul Rahman bin Mohd Yunos,, or hat the claim of
physical injuries should be backed up by a medical re r decu e&t description in
visual form or photograph. The Syariah court acceptsyphotos‘or vi UMIQ degmed
as a digital document description, as evidence in (Moham AZhan ét ?ﬁ(;)ZOZO)

r

A medical report from a medical institution o |n|c II S visuagk}'ér images,

demonstrating having been severely bat@’en nderiner the ﬁé'\cal being, are

examples of evidence that can be acchn a ari

urt _&?e case of a fasakh
claim connected to the issue of c as i onq_’,lQSyarlah courts accept
d

photographs or visuals that ar dig Vi nce 5(;3 idence at trial.

During the tnal‘ g ical rLort frbn@y medical institution or clinic

corroborating the pl tiff’s cla‘ ocurr‘l. téd evidence in the form of visuals or
images, demons hat () dIy battered or inflicting physical harm
to the plalntl t d'0u cﬂ1e judge found that the strike was light and
did not ous:n ri |n h| e However, bringing witnesses for this proof is

mpﬂ cause no one assqg_’lted his wife and summoned witnesses to observe the

(Mohamad Azhan et aI., 2017).

In the case of Farah Wahida binti Jamaludin v Adam Kee bin Abdullah [2003],
file case no: (01001-014-0560-2017-JB), the case was based on Section 53 of the Johor

Islamic Family Law Enactment, whereby the plaintiff Farah Wahida sought the
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dissolution of her marriage (fasakh) to the defendant Adam Kee bin Abdullah. The
plaintiff claimed that the defendant had failed to pay maintenance for several

well as other obligations, such as house rental costs and the chil@sery.
Nonetheless, the plaintiff was abused and injured by the defendant, icting and
causing harm. According to the plaintiff, the defendant was performiag the Buddha’s
ritual in a temple. On that claim, the plaintiff displayed a pic rmusing harm and
also a picture of a Buddha rite. The plaintiff was succes L&eTc'aim for divorce

(fasakh) (Mohamad Khairudid & Ahmad, 2019). It sho hat t w of digital
]

Y-
evidence could be seen as using various digital d@ this case c‘)u@%o be

accepted as digital evidence in the Syariah cou;sY~ \f \T
T

Other than that, in the case of A@ozi Bi sor rhafizah Binti

Ahmad, file case no: (14002-058-0001-2004), the efen? ad & ed on her husband
and had an extra-marital affair wi (n’oaer ana}vis ISS

defendant of deception by @g %j b?ll @Iing that the defendant
frequently communicated \Wer nfn. : Iz@m the husband was approved
by the Syariah court bzm% pro% iﬂuz{r)own in the document descriptions,
such as phone bi@MS.l’l’here re, it sh}wed that the Syariah Court Evidence
section of Ia\@gme the c e;donéi‘ggldigital forensics technology with Islamic

vidence O

Agitl nally, a case reIath_\’to sending an SMS and asking for divorce is also not
\

a Nsue to the Malaysian society. It became a topic of conversation in 2003 when

&m plaintiff accused the

theycase of Shamsudin Latif v Azida Fazlina Bt Latif was referred to the Syariah court
ombak). In this case, Syarie Judge Mohamad Fauzi Ismail ruled that the divorce

taklik statement sent by Shamsudin via SMS, which read as ‘If you don’t leave your
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father’s and mother’s house, you got a triple divorce’, was valid as well as a triple
divorce was affective against Azida (Norazlina, 2006). According to the?ve
evidence, the court decided that the utterance made was a sarih utteran@icit).

Therefore, the court did not consider the intention of the plaintiff aking a

statement via SMS. ?

ude v Ajmawati binti
Atan [2005] 1 CLJ (SYA) 415, in which the judge a '

I the'p\ai:? who had
successfully filed the garinah that could be accepte the"Syariah ¢ fSeIagrgor,

4 N
_ _ | &
namely receipts and cheques as papers as well as y reimbursements. he\plamtlff

0 4

'M nt of r@fey and the

admission of digital documents was diSc in i?éctl

This claim was also based on the case of Moriazi bin

submitted a claim against her former husband for@ speci
he 83 orted loan of

SGD46,000 was included in the ancillary Claims. The de

nt i@d the loan existed,

but claimed it was intended as a gift, Bot sidae a Ie;_o’;i stantiate their claims,
9

but the plaintiff was able to e& that the«defepdant aid her SGD20,000 using

various cheques credited tWank’acco t) T5\ital evidence should also be
|
g 15’)

supported by supportin rma% J‘s% expert’s testimony, according to
Section 33 of the,@h Coult Evidence @%ﬁal Territories) 1997 [Act 561]. This
type of testim Nse to confi n} the @’Lgtﬁnticity of digital documents (Wan Abdul
Fattah et @). S 33 oﬁéyariah Court Evidence (Federal Territories)
4
199@ stated: C}/Y*

N(l) When the Court h%to form an opinion upon a point of foreign law
r of science or art, or as to identity or genuineness of handwriting or

b‘é finger impressions, or relating to determination of nasab, the opinions

.

upon that point of persons specifically skilled in that foreign law, science
or art, or in questions as to identity or genuineness of handwriting or
finger impressions, or relating to determination of nasab, are garinah.

(2) Such persons are called experts.
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(3) Two or more experts shall be called to give evidence where possible,
but if two experts are not available, the evidence of one expert is
sufficient. If two experts give different opinions, a third expert shall be

called to give evidence. \

It is illustrated as follows: !
The question is whether a certain document was written by A. Another
document is produced, which is proven or admitted to have bthen

by A. V

The opinions of experts on the question whether the tw ents were
written by the same person, or by different person garinah.”

l

According to Wan Abdul Fattah et al. (2018), in this ,th awwdggzglso
N
overlooked or had a lack of understanding on the @nd imple at’om&ﬂzligital

documents. All the data were recorded in the sy id iﬁe digi‘te.]%ocument

T
throughout the process of storing, withdra tran‘é\nittin mone%nher online or
«
%d to

via cheques, as in this example. WhenM evid : inf@ation from digital

documents is stronger and more ¢ since it does not Q\even after time passes

@
and the owner has been decea n years. Whefi th@ne passes and the witness

A

2y

forgets or dies, the testimo nes, may, eé\
Therefore, there is a%imsio un ﬁly&/ﬁ law, for admittance of digital

document as evid M Syelria rt issues“under the Syariah Court Evidence

(Federal Territ&hé}&a? [, " 'Hoc\/\')@% the cases in Syariah court have limited
judgement, amhich s only relatedito m%r)iage rather than in the civil court that is wider.
Even th&iaﬂcqr)}ear @ cases involving digital document as evidence,
the uxlated to this issue i %%ﬁ minimal and is usually applied at the discretion of
the??t.
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5.4  Comparison between Cases in Syariah and Civil Court

Digital documents can be used to support a divorce case, a marriage %zion

and nafkah suits in Syariah courts. These technological and digital evide e:ﬁrehtilised
in the prosecution of Syariah crime cases to back up the charges against the accused,

such as illicit intercourse and khalwat (Wan Abdul Fattah et al., 2021a

The exclusive section on admissibility of digital evi e z wel‘ as the need for
{

the enforcement officer to access computerised data, ablishedwin t alaysian

L]
Criminal Procedure Code, have yet to be aIte%sa result, the ar,eil@;ﬁ 1§
necessary. Furthermore, even though no cases_involwing didital f nsi@ﬁ civil or
criminal proceedings existed, the existence of digi evigﬂen

\an be s@&ing various
digital devices. Nonetheless, the dec@ the Ma cicgcourts in matters

involving digital evidence can be us@sprece l?e S @h courts when dealing
N
with digital evidence situations,%ty shbuld the ards set forth in Section
(% o
]in @er for the digital evidence to

be accepted (Mohama iradid & yﬂl :
’ $ &
N @)

Asa result,@c will tons rall o&;@requirements before deciding whether
digital eviden dmi sit:lle\S) apm'@e in certain instances. In evaluating the

90A of the Malaysian Evidence Agt iT

4

authentici digital eyidence digi@orensics science can be used in conjunction

<

with t ri and€| rﬂcedb@.Act 1998 and Enactments.

= <’
% Conclusion

In summary, this chapter discussed how Civil and Syariah laws deal with the issue
relating to the admissibility of digital document as evidence through cases from both

courts. The researcher analysed several cases, involving the digital document as
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evidence in Syariah and civil courts to make a general conclusion on how both courts

deal with this issue. As a result, in the following chapter, the researcher will

amendments to the present Malaysian Syariah legislation on the admitta@gital

document as evidence. The researcher will offer some future imprO\fE& that the
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