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1287 See Tee v The ller of Inland Revenue -1970- 2 MJL 117.
1238 An Appeal h Court can be taken only on the point of Law ( paragraph 34, Schedule 5 of
the ITA). An a ust be lodged within 21 days of service of the deciding order( paragraph 35,
Schedule 5 e IJA). A High Court may upon application extend the period of 21 days (paragraph
36, Schedule 5 OF the ITA). Under paragraph 39(b),a High Court can remit a case to the Special
Commissioners with the opinion of the Court but where a case is stated for an opinion of a High Court,
there can be no appeal to the Federal Court in respect of the opinion. See in Re XY & Company -1967-
1 MLJ 161 and -1966- 2 MLJ 11.

And see Choong Kwai Fatt. 2010. Ibid. P577.

\‘j -

1233 Arjunan Subramaniam. Ibid. P 779.
Choong kwai Fatt. 2010. Malaysian Taxation. Sixieenih Edition. InfoWo
Edwards v Bairstow Harrison 36 TC at p 229. Note : Appeal to the Privy Counc
cases decided after 31.12.83.for more see Arjunan Subramania.ibid. p782.

1241 SIM EWE EON. Ibid . 41

r1d. P577. And See
il was abolished for
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124 Ibid, p41.
1243 Ibid. p42.
1244 1bid 42,43 ,44.
12 Ibid.32.
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1246 Wan Azlan. Ibid. P 182.

1247 w1t is axiomatic that the taxpayer must know the nature of the assessment which was being
made on him. It is equally axiomatic if the nature of the assessment changed the taxpayer must know
of the change and of the reasons why it was made, sothat it could be confirmed on appeal.
The real difficulty was that [the appellant] wasgiven no opportunity to be heard on the
revision made or its effect on the issue." . Ibid. P.201 .

1% Ibid. P187 «177.

1249Further appeals '
34. Either party to proceedings before the Special Commissioners may appeal on a question of law

against a deciding order made in those proceedings (including a deciding order made pursuant to
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subparagraph 26(b) or (c)) by i T&)Sioners to state a case for the opinion of the
High Court and by paying to atfthe i€ ¢F malahg the requisition such fee as may be
prescribed from time to ti Mi Sp each deciding order against which he seeks to

ter r

.appeal.Ins. Act A108: s. z

35. A requisition under h 34 shllT befin wiiting and shall be sent or delivered to the Clerk
within twenty-one da&r e service on the\@énding appellant of the order against which he seeks

to appeal.

Y g3 o s SN 50 S 130 530 g 3 iyl e Ol by O b1 3201 0 e S5
0 SIM E - Ibid.33
125138, Wh has been stated and signed in accordance with paragraph 37, the Clerk shall
transmit it to gh Court and serve a copy of it on the parties to the proceedings in respect of which
it is stated.

1252 36 The High Court on the application of an intending appellant made by summons in chambers
may extend the period of twenty-one days mentioned in paragraph 35.
1253 1.
Ibid. p40.

2
a7 (1) The appellant shall pay to the Clerk the cost of preparing the case stated at such rate as
may be prescribed from time to time by the Minister. ‘
(2) The Special Commissioners may at any time before a case stated 1s transmitted to the High Court
require the appellant to deposit with the Clerk a sum which in their opinion will cover the cost of
preparing copies of the case stated for the High Court and the parties, and where they do so they may
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refrain from stating the case or prevent the case stated from being transmitted to the High Court unless

the required deposit is made.
(3) Any party to an appeal may obtain from the Clerk extra copies of the case stated on payment o such

fee as may be prescribed from time to time by the Minister. Ins. Act 4108: 5.2
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- Ibid. P 779
all hear and determine any question of law arising on a case stated under
in accordance with its determination thereof-

be

1255 Arjunan Sub
1239, The Hi
paragraph 34 an

(b) remit the case to the Special Commissioners with the opinion of the court thereon; or

(c) make such other order as it thinks just and appropriate.

1257 37, A case stated under paragraph 34-

(a) shall set forth the facts as found by the Special Commissioners, the deciding order and the grounds
of their decision; and (b) shall be signed by the Special Commissioners who heard the appeal (or, if any
of them are incapacitated from signing by reason of death, illness, absence or any other cause, by such
of them as are able to do so).

1% Wan Azlan. ibid. P .176.

12In Preston, the appellant who was formerly with the Ross minster group of companies, sold his shares

in Gymboon Ltd. to Broadfoth Ltd, a company controlled by his employer. The §ale toolf place i.n
January 1977. In May 1978, he received a letter from the Revenue requesting a meeting to discuss his
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tax returns for the years @ d 1 ?%' Zn asked in writing to provide further

information including the gircyghstamcesinyw icQ_}he shares in Gym boon Ltd. had increased

significantly in value b %!1976 an c any's disposal in 1977, the appellant replied that

this was due to substant refits déri m company. It was later agreed that the appellant's

documents would be r if he would wi d@ his claims to relief for certain capital losses as well

as for interest pa ade to a Rossx%bter company. In September 1982, in spite of the
u

"agreement', the e issued a notice under s. 460(6) of the Taxes Act 1970, putting into

%0

operation the m, for the cancellation of a tax advantage. This was done after the Revenue had
received info. t the sale of Gymboon Ltd. was made in a tax avoidance arrangement. By the
time the % served, it was too late for the appellant to claim the reliefs, which he had not
claimed in r on the original agreement. Wan Azlan. ibid. P184.

1260 1n the House of Lords, the appellant argued that the Revenue had in all
circumstances of the case exercised its discretion unreasonably as to make it an unfair and unlawful
exercise of power. The House of Lords held, on the true construction of the correspondence
between the parties, that the Revenue did not undertake to abstain from doing what they had infact
done, and as such the question of them being in breach of the alleged agreement did not
arise. In the leading judgment, Lord Templeman; expressly stated that on appeal the High Court
could correct all kinds of errors of law, including errors which might otherwise might be subject of
judicial review. Since the corrections sought by the taxpayer could be obtained under s. 56 it was
therefore reasonable to expect the taxpayer to exhaust the remedy provided. It is important to put
this decision in its proper perspective, observing what it decided and not merely what it appears to have

decided. Wan Azlan. ibid. P185.
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e Perhap&st interesting element in Preston is not the decision itself but the principle
explained by Lord Templeman to the effect that the exercise of discretionary power by the Revenue
may be reviewable if it is exercised "unfairly". In Preston,_the appellant failed to prove this unfairness.
Wan Azlan. Ibid. P186.

1262 Arjunan Subramaniam. Ibid. P 780.

1263 Cjvil appeals

28. (1) Subject to any other written law, no appeal shall lie to the High Court from a decision of a
subordinate court in any civil cause or matter where the amount in dispute or the value of the subject-
matter is *ten thousand ringgit or less except on a question of law. *NOTE--The original provision was
"one hundred dollars" (Revised 1972). Previously "Five hundred ringgit"see Act A279.
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1264 ) fr-Shimo Raman. Assistant Executive Director Of Income Tax Authority Department. Jalan Duta.
Koala lampur. Malaysia. Tel;0362091000. Fax; 31387.And Mr. Mohammad Zahirruddin. Assistant
Executive Director Audit Income Tax Authority Department. Jalan Duta. Kuala lumpur.
Malaysia.Tel;0362091000.
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1267 See Consolidated Gold fields plc v MC -1990- STC 357 and Wittles v Uniholdings Ltd -1993- STC
671.
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Lam Eng Rubber Factory (M) Sdn Bhd v Lim Beng Yew & Ors -1994- 4 AMR 2370.; Bousted Trading
-1985- Sdn Bhd v Arab Malaysian Merchants Bank Bhd -1995- 3 AMR 2871.scc more Arjunan

Subramania.ibid. p782.
1268 \Wan Azlan. ibid. P179.
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1272 g TM EWE EONG. Ibid. p27. Wan Azlan. Ibid. P178.

1273 44 TC 161. see more Arjunan Subramania.ibid. p781.

1274 Makok Development Sdn Bhd v Ketua Pengarah Hasil Dalam Negeri -1998- 5 MLJ 643.
See Way v Underdown 49 TC 215. See also Fen Farming Co Ltd v Dunsford 49 TC 246 on this pount

.ibid. p781.

1275 (1994) 1 MLJ 14.
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1279 Mrs:Shimo Raman. Assistant Executive Director Of Income Tax Authority Department. Jalan Duta.
Koala lampur. Malaysia. Tel;0362091000. Fax; 31387.And Mr. Mohammad Zahirruddin. Assistant
Executive Director Audit Income Tax Authority Department. Jalan Duta. Kuala lumpur.
Malaysia.Tel;0362091000
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1280 42, Unless it is otherwise provided b cour, \m for the time being i.n force in

relation to appeals in civil matters fro s inate gourt Jo th Court and from the .ngh Court

in its appellate jurisdiction to the Court 3P Afbeal angd edt ourt shall, subject to this Schedule,
thi

\dﬂ s ;(h,tdulc to the High Court and, the Court

apply with the necessary modificationg to appe
of Appeal and the Federal Court reghec ly. j
1281 Arjunan. Ibid. P 781. Also s

1282 Appellate Jurisdiction--Ci
67. (1) The Court of Appeal
order of any High Court i
its appellate jurisdiction,
conditions upon which
(2) The Court of Ap
the provisions relatj
Act 91 COURTS

Ibid . p57.58.
: 1,:! tdyar and determine civil appeals
to Kear and determine appeals from any judgment or

er,Whether made in the exercise of its original or of
iSDr any other written law regulating the terms and
1 have all the p s conferred by section 24A on the High Court under
references under order of the High Court. LAWS OF MALAYSIA REPRINT
ICATURE ACT 1964. Incorporating all amendments up to 1 January 2006.
PUBLISHED COMMISSIONER OF LAW REVISION, MALAYSIA UNDER THE
AUTHORI HE REVISION OF LAWS ACT 1968 IN COLLABORATION WITH
PERCET SIONAL MALAYSIA BHD 2006.
s Non-appealable matters
68. (1) No appeal shall be brought to the Court of Appeal in any of the following cases:
(a) when the amount or value of the subject-matter of the claim (exclusive of interest) is less than two
hundred and fifty thousand ringgit*, except with the leave of the Court of Appeal; 40 ACT 91Laws of
Malaysia
(b) where the judgment or order is made by consent of parties; (c) where the judgment or order relate;
to costs only which by law are left to the discretion of the Court, except with the leave of the Court o

Appeal; and ' ;
(d) where, by any written law for the time being in force, the judgment or order of the High Court, 15

expressly declared to be final.
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stl- eral List. 1. External affairs, including
1 anth¥ Federal Constitution. AS AT15TH
o ILBS

1284 NINTH SCHEDULE. LEGISL'A’ I

7. Finance, including; (h) Taxgg, ra¥es in thefe
JANUARY2007.Compiled by F€g Riﬁ? d . International Law Book Services.
Malaysia Constitution - fi ovisi frged fundamental.p183. .
Also Hearing of appeals. §Ecsiof?69. (f)g 1s to'e Court of Appeal shall be by way of re- hearing,
and in relation to such s the C of &)'eal shall have all the powers and duties, as to
amendment or otherwi the High Court, Qﬂwr with full discretionary power to receive further

evidence by oral e thn in court, by affidavit, or by deposition taken before an examiner Or
commissioner.

(2) The furthe ce may be given without leave on interlocutory applications, or in any case as to
matter which hav ed after the date of the decision from which the appeal is brought. _
(3) Upon ap m a judgment, after trial or hearing of any cause or matter upon the merts, the

further evidence, save as to matters subsequent as aforesaid, shall be admitted on special grounds only,
and not without leave of the Court of Appeal. (4) The Court of Appeal may draw inferences of fact,
and give any judgment, and make any order which ought to have been given or made, and make sucl'lv
further or other orders as the case requires. *NOTE--The original provision was "fivr hundred dollars
(Revised 1972). Previously "two thousand five hundred"see Act A279. Previously "ten thousand
ringgit"see Act A530.

Previously "one hundred thousand" see Act A606.

Now "two hundred and fifty thousand" see Act A886. 41Courts of Judicature

(5) The powers aforesaid may be exercised notwithstanding that the notice of appeal relates only to part
of the decision, and the powers may also be exercised in favour of all or any of the respgndents or
parties although the respondents or parties have not appealed from or complained of the decision.
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128Gection. 41. ThereN be such rights of appeal from decisions of the High Court on cases stated
xist in respect of decisions of the High Court on questions of law in its appellate

under paragraplig4

civiljurisdiclj@ o
Section 42. U is otherwise provided by rules of court, the rules of court for the time being In
force in relation to appeals in civil matters from a subordinate court to the High Court and from the

High Court in its appellate jurisdiction to the Court of Appeal and the Federal Court shall, subject to
this Schedule, apply with the necessary modifications to appeals under this Schedule to the High Court
and, the Court of Appeal and the Federal Court respectively. Am. Act 600: s.14.

1286 Arjonan Subramaniam. Ibid.p781. Also see Jeyapalan Kasipillai .2010. Ibid. p57,58.

1287 1 eave to appeal. Section 97. (1) An application under section 96 for leave to appeal to the Fe(.ie‘ral
Court shall be made to the Federal Court within one month from the date on which the decision
appealed against was given, or within such further time as may be allowed by the Court. (2) Where he
judgment appealed against requires the appellant to pay money or perform a duty, the Federa} Cgurt
shall have power, when granting leave to appeal, either to direct that the judgment shall be carried into
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execution or that the execution thereof shD

seem just; and in case the Court s ect tt’a J
whose favour it was given shall, b the executi
the satisfaction of that Court fo du ¢
order to give effect thereto. % 3 z')

(3) Notwithstanding section 2f#f%an p11c tio o lea@ appeal to the Federal Court may be heard by
a Judge of the Court, an ectign tould be given or made by the Court on such
application may be g %de by fudg 4) Any direction or order given or made under
subsection (3) may, uppn 9pplication by the ag &d party made within ten days after the direction or
order is given or ma 1rmed varied or arged by the Court.

1288 powers of Fede:

Section 92. (1) A%mg of an appeal the Federal Court shall hear the appellant or his advocate, 1 if
he appears, an fit, the respondent or his advocate, if he appears, and may hear the appellant
or his advo ly, and the Federal Court may thereupon confirm, reverse or vary the decision of
the Court of A , or may order a retrial or may remit the matter with the opinion of the Federal
Court thereon to the High Court, or may 48 ACT 91Laws of Malaysia make such other order in the
matter as to it may seem just, and-may by that order exercise any power which the Court of Appeal or
the High Court might have exercised:

Provided that the Federal Court may, notwithstanding that it is of opinion that the p
appeal might be decided in favour of the appellant, dismiss the appeal if it considers th
miscarriage of justice has occurred.

(2) At the hearing of an appeal the Federal Court may, if it thinks that a different sentence should have
been passed, quash the sentence passed, confirmed or varied by the Court of Appeal and pass such
other sentence warranted in law (whether more or less severe) in substitution therefor as it thinks ought

to have been passed.
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ing the appeal, as to the Court shall
carried into execution, the person in

nter into good and sufficient security to
order as the Federal Court may make in

oint raised in the
at no substantial
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€ a ted for the purpose or of which notice shall
, deliver jud@ent in open court. 49Courts of Judicature

\
YIS
1289Gection 94. (1) On the 0n gf # gé\b.u appeal the Federal Court shall, either at once
or on some future day w, 1 either ffien
parties

subsequently be given to

120 45. Directions fo ement or dispos™of any matter of a procedural nature arising in
connection with pr gs before the Special Commissioners, the High Court, the Court of Appeal or
the Federal Co is Schedule may, if no other provision is made by or under this Act or rules

of court for the SagileMent or disposal of the matter, be given- Am. Act 600 s.14. o
(a) in relati pr@®eedings before the Special Commissioners, by one of the Special Commissioners
on an applicatiof™ade in whatever manner he considers appropriate; and

(b) in relation to proceedings before the High Court, the Court of Appeal or the Federal Court, by the
High Court on an application made by summons in chambers.4m. Act 600: s.14.

1251 Arjonan Subramaniam. Ibid.p766.

12About Natural justice. In the exercise of statutory powers, administrative agencies are
expected not only not to abuse their powers but also to observe the procedures laid doyvn by
common law in the exercise of that power. This is not a matter of merely secondary importance. Failure to
observe the established rules of fair procedure may render the exercise of discretionary power ur}IanUl
and void. In the words of Lord Russell, "it is to be implied , unless the contrary appears, that Par liament
does not authorise by the Act the exercise of powers in breach of the principles of natural

justice.
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In line with the increased importance of judicial review to the taxpayers who are unsatisfied with
the decisions of the Inland Revenue or the commissioners, there have been several recent attempts t0
invalidate determinations on ground of natural justic .Wan Azlan. Ibid. P196.
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12% (1955) 36 TC 207.See SIM EWE EONG. Ibid. p44.&
http://www.accountingweb.co.uk/anyanswers/tax-case-36tc207 .27. 9 2012.

1297 Arjonan Subramaniam. Ibid.p769.
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12%8 1993- STC 537.

12% Arjonan Subramaniam. Ibid.p770

%36 TC 275. Ibid.p767. '

1301 gee HC Edey, Valuation of Stock in trade for income tax purposes -1956- British Tax ngew atp
23 where he wrote « These decisions are of particulars interest because in each case the judgement
invalidated along standing accounting proactive”. The learned writer was referring to Sharkey v Wermer
and Minister of National Revenue v Anaconda American Bros Ltd -1956- 1 All ER 20. See Arjona

Subramaniam Ibid.p767. :
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