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CHAPTER 3

X4

POLYGAMY AND DIVORCE PRACTICES IN AGHANIi%

3.1 Introduction V:

polygyny169 and divorce are the common and basic issue IZ legpl framework of

Islamic countries, including Afghanistan, which are relatSWgto 'Mx IQ\L and

AN
particularly the matrimonial rights. These concerns ar@ssed gt Jx‘ﬂe\i')Hadith,
4

. . X
and the Civil Code of Afghanistan. The people i&?gh M re d@’ems to the
Hanaflyy Madhab, and therefore, courts in At@m eréfo HQa \yy Madhab in
their legal frameworks and judgements. \ ey
O Tk
() A
For this reason, the Hanafiyy Ma& as pragtigyd uﬁ&le Civil Code came into
N
IErllame

effect in 1977. Meanwhile, sevgra tary, ft@e passed. However, none of
them address the issue of polygamé# o n therb o mention it. The Afghan Civil
Code intends to draw a c{&ma‘ on twe(@ﬂygamy and divorce to ensure that

P
injustice is not perpety, h thefform &t]@) rital manners. This makes the review of
NS
polygamy and div peradl })Oth?' volve the most basic unit of a society, which
N
is family. A \"3
169 Webster's New world Dictionary define polygyny as a practice of having two or more wives at the same

time; whereas, polygamy is defined as the practice of having two or more wives or husband at the same
time many books used polygamy. This research used polygamy as having two or more wives at the same

time.
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This chapter reviews the concept of polygamy and divorce in the Islamic perspective,
and then, followed by a discussion of the Civil Code of Afghanistan, and an ass t
of the phenomenon involving polygamy. It also discusses the women rigl-%\e for
divorce in accordance with Islamic laws and the Civil Code of Afghanista&itionally,
the negative consequences of this practice with regards to women, chjldren§and society in
the context of Civil Code and Islamic law are also discussed. T
3.2 The Rules and Conditions of Polygamy under Islgmic I \d' X

N
Q)
m

Prior to the advent of Islam, polygamy was a C on gpracyfe. Bv-logically
V

a\nsur survival of

speaking, when the population is scarce, polygamygis a g¥ea

a species. By the advent of Islam, the world I&”}opulate
defining the practice of polygamy. Polygar % ori@?t
(]
e :

and children of fallen warriors in theK of 1

marriage of the Prophet (s.a.w), wher ofh), 1 i W'i%\he exception of Aisha, were
he ;)c tic

widows. The Qur’an permits t < f,ﬁ under strict conditions. Allah
|

&
(s.w.t) says to the effect: \&\ Q 5

’ 2 0)('}

“If ye fear tl all npt bgpa Z&S&al justly with the orphans, marry

women of yghtig ice o !'t r r four; but if ye fear that ye shall
not be abldytoNal justly Cwith thSf), then only one, or (a captive) that
your rig s possess. That @ be more suitable to prevent you from

doing (e

mphasises the message of adl (justice), where it does not simply mean

equal rig f treatment on lodging, clothing, and other domestic requirements, but also

equal distribution of love, adoration, and care. Seeing as to how it is impossible to be

170 A]-Qur’an. Al-Nisa. 4:3.
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perfectly fair, the Qur’anic injunction is in some ways a prohibition to the practice. The
Qur’an is also clear on the fact that monogamy is perfectly attainable and pref: ¥ a
societal context. This is in accordance with the verse “...this is better to pre@u from
doing injustice”l71 actually means that failure to adhere to the commandments in this
verse will bring about severe punishment from Allah (s.w.t). It i%X;lception that
I[slam allows its followers to marry four wives at the sam tiyfslam categorically

prescribes certain conditions according to which, a ma d malgy 1 than one

wife.'”” Despite the fact that polygamy is pemﬁssib@lam’ i wo d'b ful to
L 4

examine the conditions that are attached to this practy

A man can be married to multiple Wi@g e 035&@5 perfection and
\Q?s ”l:é.intelpretation of the

\ .
atgﬁ%pousal life is not going

-\

to be delightful until they adhere to 0 e sim&conditions of polygamy:
'S
3
1 : wit

f

o

wisdom enough for him to be impartial e all

clause; ““...marry women of your choj si@miﬁe

1. The provision of the ﬁnanwo

. —

for decent living for the fmMgs. A not ﬁihitted to have multiple husbands, and

—

’
will therefore be vuhﬁ%if hér nol
and her offspring % ' 4 f] T

A AV

NS
2. The man Iso be able to satisfy all of his wives equally, and not show favouritism
to any ol Mgwives. Prophet Muhammad (s.a.w), has mentioned
"1 Tbid.

172 amil Farooqui. 2007. “The Status of Women in Islam: A Sociological Perspective”. International
Conference on the Status of Muslim Women in Contemporary Societies: Realities and Prospects. Kuala
Lumpur. International Institute for Muslim Unity and International Islamic University Malaysia. Vol.7.
August. p. 249-250.

173 Al-Qur’an. Al-Nisa. 4:3.
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“Whoever has two wives and leans unduly to one of them will come on
the day of judgment with half of his body leaning.”'”*

It compels men who are in a polygamous marriage to divide their times e@wnh all

their wives, and also share the same levels of affection with them. &
3. The man must be wise and rational. He must also be fair in even 1 matters such as

food, clothing, and treatment of all his wives. A man is roghg gto eep this level of

commitment even if he is ill. This is being clarifie f Prophet

"~

Muhammad (s.a.w) as testified by his wife Aishah: ' .{')
T
a

l nd

..a

“Allah’s messenger would visit all of hxs was

would ask them where he shall be tomon

&

wh
When it became challenging for the PIONDAW to é asked for their
S

penmssmn to be with Aisha. It was 1elat

]
43'
“when Allah’s Messenger w\ all wives together and
said, “verily, I am no lo ita y , if you do not mind
that I remain with Alsh% t‘gld ”176
This shows that if a hu wa nd m@lme with one wife, the other wives
need to give their cons 5 O
: “)
\
Polygamy is omﬂ asp of marriage issue in Islamic countries where
communal supersedes inda ual ones (women). Throughout Afghanistan,
polygam nally viewed as being a right of a man, but its practice makes it highly

@And the call to be abolished. Nowadays, women organisations often attempt

174 Abu Dawud. Sunan Abi Dawud. n.d. Vol.2. No 2128. p.572.

175 Muhammad ibn Ismail. Sahth Al-Bukhari. (trans.) Muhammad Muhsin Khan. 1984. The translation of
the meaning of Sahih Al-Bukhari, Arabic- English, vol. VII. NO, 144. p, 107.

176 Au Dawud. Sunan Abi Dawud. Vol.2. No 2132. p.573.
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to hide it for its existence. This approach is flawed and instead of hiding it, they should
attempt to synchronise it with the current lifestyle and see how it can }%nghan

: 177 %
society. !

The best example of those who practiced polygamy was the ProMget Muhammad

(s.a.w), at the beginning he married only one wife Khadijah, ter her death, he

married widows and took their children in as his own, a 1S thQ?er his care.

These children were either war orphans or were in despggate need pf p 'ta'l §n1i0n.

That is why the Prophet (s.a.w) married these widows ause f rOVgs thai-o%ne of the
V

reasons permitting polygamy is the need of pare% fQ{‘ \.ﬂs, e%&;ulatcd in the

Qur’an. The Prophet (s.a.w) also said: &

@)
NS

h¥r propetty (wealth), her
v ou should marry

N

However, it is believed tha%:sons r k second wives in Afghanistan
\"? &

“A woman maybe married for fo ong:
rank (lineage), her beauty an relighQq.
the one who is religious and yo saI

L S

=]

have much to do with be@d w writuadlyy’ is seldom a deciding factor. The
&
aforementioned conditi re actua st i@ossible to fulfil in Afghanistan, as the
’ 2 0)
women themselves ot fem gwa tha,)gdwn rights.
& vk <>

Y A
33 Eleme& olygamy under'fﬁg Afghanistan Law

Pol and its particular condition are vividly described in holy Qur’an, Hadith,

and Ci de of Afghanistan in many situations. But in Afghanistan, women are risking

177 Abu Ameenah Bilal Philips & Jameelah Jones. 2005. Polygamy in Islam. Saudi Arabia: International

Islamic Publishing House. p. 85.
178 Abu Dawud. Sunan Abi Dawud. Vol.2. No 5445.
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their lives by simply entering into polygamous marriages. As mentioned over and over
again, consent does not seem to be of concern in Afghanistan. It was also m@ that
marriage requires the consent of the woman in question, and in polygamy;, %)and who
is taking a second, third, or fourth wife will require the consent of t eding wives.

The next section analyses three factors; the first one is for men ding to practice
polygamy, while the second involves woman consent in allofy csbeind to marry, and
the third one woman being married to a married man. \d
®
| S

3.3.1 Elements related to Man’s Polygamous Prﬁic inA\(g g tar\y'
Yv

In Afghanistan warlords are particularly A ana\ thys Jfear caused some

families to give their daughters to these warlo

married more than four times despite th%’o i it'w%

from this prohibition, a warlord WON orce f hi ves and wed another that

catches his fancy. This is exereliﬁg in thefcasgfof @mander in Bamyan province,

. A iy
where upon spotting a 10031{1, Ordf SOIgw to kill her husband, and forcibly
married her. He cowered@ cur es iptevgiving him consent, and the family of
¢

the girl were also f@d} coffseny t tﬁ@an‘iage. Power along with duress plays a
tremendous role w X il 4\

'essing wies Rraccept polygamous marriages.'”” This occurs
through the f%l gs:

&
ea La f rule of law. In places where rule of law is scarce, the most powerful local

chieftain is the law, and they will usually act in a manner they prefer.

172 This case has been personally witnessed by the author when he was studying in a university in
Afghanistan.
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e Factor of tribal influence. There are many tribes within the Afghan societies, and
each tribe has a lord. These lords use their positions to force families to hand over
daughters to them or whomever they choose for marriage. \Y'

e Wealth and strong economy can make men marry several timegg¥os?of the men
that have married for the second occasion cited the reasonw&ing financially

established. For illustration, Adullah Shafiq from Herat ?Y} e explained, “I am
thankful to God that I have wealth and can affor@ WHg my wives
and children daily expenses.”'* ® \Y~
4\ O
'

Determined by what is mentioned above, and?rding{ icl%‘gg. of the Civil

hic fedure without other

Code of Afghanistan, it can be inferred that 1@% ‘:3‘:0

conditions being fulfilled is not sufficient %
compelled to provide a valid reason for g @ sec

q

%QA man should be
Wi .\[‘he unsuitable traditions
&

are profoundly involved in a nuigber¥f n : Théustom itself can be directly

considered as one of the elen polydamyl “Alsgexample, if parents selected an

illiterate bride for their ed@on@ still%s to abide by the wishes of his parents

{Q

simply because of obee'% It is.c?} ed,ghbt this may no longer be the case in the
T/ ¢

O

dr
@wes of the same education level. This is also

nearby future, whe ‘&Fwoyllﬂ

b 4
prevalent in cﬁt al customs, w YAfghan men take second wives to fulfil tribal
\

obligation@ts are rife with cases where men compete along tribal lines, which have

affectgd of individuals. These competitions involve men being compelled to take

180 Apqullah Shafiq. Shopkeeper of Herat province Afghanistan, (interviewed via Skype from Malaysia). 20
March 2013.
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second wives simply because someone from another tribe has done so. Some might even

X

On this issue, the researcher had conducted interviews in order to ex 1s better,

attempt to go further, by taking third or fourth wives.

based on the opinions of men who are married more than one wife. A pers from Balkh

province explained, “My partner was unwell, so I married an%‘oman, my step-

—

brother imitated me and married a second wife as well. Wh IQW him getting married
for that second occasion, I got married for the third occ ks Wghan women

| g
are terrified by this competitive behaviour and they @ing tHat they M&(}Ye. rescued

from this fate before it befalls on them. Generally T

ng,qlé\n 0 toﬁhl&econd wives

due‘g\the fact that such
Q

d&g)ms. A person from
;' N
Jewzijan province explained, “I love(@nﬂn 0 eng@l to her. My brother died
7]

regretted their decision as they face numerou wms.

marriages are vulnerable and are wrought withytradytior

while doing so, and I was coerced my el@s‘l to marry the widow of my
brother. I should say, that m al sister-ir lal’v@pparenlly 15 years older than I

am. I had absolutely no w \to mrr ; ,,18_‘e
K \%
\ ¢ l O
It is ascertain thaﬁ%e offa wifgt reprotuce can be a reason for a husband to take
\
a second wife. Ii%; xtrofrproffps, @\sband might also kill a wife for not being able

N
to bear a S(t\ example, a wo?bn in north-eastern Afghanistan was arrested for

allegedf@ﬂng to strangle her 22 years old daughter-in-law for becoming pregnant

with irl. The husband is suspected to be involved as well, but fled before he could

be arrested. The son was a soldier in a local militia, and is currently enjoying an unlimited

181 [nterviewed via Skype at 5:00 p.m. Malaysia time to Afghanistan by the author. 10 October 2013.
182 Thid. Interviewed on 25 October 2013.
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political support. Militia groups enjoy political patronage, and are perpetrators who
commit abuses, robberies, and extortion. Local villagers claimed that he frequently
abused his wife. This case occurred in Kunduz province. The new@ irl was
fortunately unharmed; Kunduz police chief, Sufi Habib, told the BBC A

“The mother gave birth to a third girl two months ago. sband and
mother-in-law strangled her for giving birth to a third d#&r

The Director of Kunduz Women's affairs, Nadira G%
. . . . ‘
crime dedicated against an innocent woman". Loc triba

1] W
al 1 glde Ionb;@% district
condemned this killing, saying it turned out a work o norageg, agll as Rerime against

t Js begn a ferocious

N

ate @h hment.'%3

fghanistan, while a girl

Islam, humanity, and women’s right. They also aglle

Unfortunately, the birth of a boy is a €$f &
n @

N

a d due to their failure of

is seen as a burden. Some wives i nisth

&
bearing sons. In a traditional Afgl‘%me, agng $Q 1s an extreme burden. There

: i (
is a saying:  dar khanai k ;%r a ba 0 }a@rik ast” which connotes that a
“family with no son is acw&Nomel withput li%lg'. This proverb outlines the worth of a

N
son to a family and tk@e iI su?ﬂs family would usually opt for a second
wife who may be &01C elfiveygng'th
s

These amgtragic signs of gend(giscrimination that is widened in Afghan society,

regardl:fij urban or rural communities. This discrimination is ingrained into the

society d set, and is present in almost all phases of life. Women in Afghan society

are being abused from day one in their families’ houses to the house of their in-laws. Due

183 Bilal Sarwary. 30 Jan 2012 . “Afghan woman is killed 'for giving birth to a girl”. Accessed 13, March
2013. http://www.bbc.co.uk/news/world-asia-16787534.




71

to the lack of medical understanding, men tend to put women’s barren status on the wives
and not the husbands. An interviewed with Doctor Jamila Saighani, she explened about

the reasons that determine as to whether a woman is to give birth to a babyel oy:

are vital or even somatic, and with one of them bein sexual
chromosome. The sexual chromosomes in men are termew while for
women, its XX. If a mother contributes an X chromoso d the father
contributes an X chromosome as well, the child will ezale' and if one

of the parents contributes a Y chromosome, the cli 1I¥beya mal? This

simple explanation goes to show that it is not com ly fhe of the
»184

“Humans are made up of 23 pairs of chromosomes, these cwsomes
g e

wives if they could not bear a son. \Y'
e

All of the elements being discussed in this cogtext™re cogtiddiglory tyboth Islamic

\' ch@gs; men to take
s@<‘5e fulfilled prior to

jurisprudence and Afghan Civil Code. The Cagll G¥de

second wives, but even then, certain telanznditi
doing so. ;% A\
ﬁ

[}

Predominantly, childlessness% her, 1dihg elg, nt for men to be married for
: ¥ E QY. .

the second time. A man is pel% 0 tak‘g as ?‘1@6 if the first is barren.'®® This is

o O

recognised in the Afghan Node,lwhe it alil?rises men who are with barren wives

N
to take second ones, VQMC rsé Wi e;;'arc,g}fildless or when suffering from diseases

@,

which are hard to %d,‘;(’ 'é\
e e
e

The quesgon Mat comes from t&s how the barrenness is to be determined. Due to

the s}@nedical facilities and the doubt of a patriarchal society, the benefit of the

184 yamila Shaighani. Experts Doctor of Obstetric of woman. (Skype interviewed by author from Malaysia).
25 March 2013.

185 Donald Newton Wilber. 1962. Afghanistan: Its People, Its Society, Its Culture. New Jersey : HARF
Press, Princeton,. Volume, 11. P 92.

186 Art 86. Afghanistan Civil Code. 1977.

7]
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doubt frequently edging the husband; there are no prenuptial medical check-ups required
in Afghanistan, and the marriage certificate does not require any sort of medical
certificate to be provided. It is also not a requirement where medical doc%&Y:carcc.
Women afflicted with diseases that cause barrenness face particular %ges, as their
husbands can exploit their illness to marry for the second times. TherY'esome husbands

in spite of getting financial help from the state to treat their v?y]ey will use these

\d. \Y-
This is nearly a common practice, with all Afg being i 'e;{c‘d admitted

: ) P 4
to doing this, despite the fact that their wives illness?!

ef‘f&{l cura t should also
be pointed out that 30 per cent of women los@i

P
'ﬁe e o,

: . \ L
highlight the lack of attention that womengrecer tlTy Lja&r from minor treatable
: ; N
diseases. '*” Another inhumane local ¢ $en ad throughout the Afghan

&
society is referred to as a crook ma% Stl&(@imesses in Kabul said that a
man after a few years of child% ‘iag} vc_)}-d!&%lly negotiate with his first wife
O

to marry for the second t Nd vl'hhe S d wife delivered a baby, the man

\
divorced her and kept @Nd ih b lclff,) t is a kind of persecute that women in
Y—
3392 Wo$¢ting married with a Married Man
The women play a specific role in arranging the marriage. The Civil Code of
Afghanistan considers the contentment of couple to be one of the basic conditions for the

monies to get marry elsewhere.

ts. This serves to

<

[¢]

.

7 @
Afghanistan are un%&g, P 3
) S

187 Women and Children Legal Research Foundation. 2006. Research Report Polygamy in Afghanistan. p.

u.
182 personal observation of Prof. Dr. Sayed Sikander Shah Haneef, lecturer at Kulliyah of IRK, IITUM,

Malaysia, interviewed on 11" November 2012.
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arrangement of marriage. For the proper contract of marriage the observance of the

following terms are required: >

I- Offer and acceptance should be affected correctly by the panies‘& ontract or
by their guardians; T
2- Presence of two witnesses; and V
3- Non-existence of permanent or temporary legal proh Yt:etrveen the man and
the woman.'®’ \d.

As

| S
ed s@a. However,

. | %
the reality is that despite these codes and lawtw pl ev&‘& practice, many

If one of the couple shows unwillingness, the

forms of forbidden marriages are still bein®&gracticed j fi l'gstan. Some of the

situations compelling women to give (@ao *:E%’i ($'1scussed below:

q
S Aj &
1. The consent of a woman v'sim"ly t aso for; in other words, forced
‘ ; (
marriage, such as baad (retrifftion_of J{ for a murder, to restore peace),

marriage in childhood&}ﬂ a@ng @ughters), and marriage of widows to
. \1 ¢ ! (J
her husband’s faml&, befs, as rfadéa?scussed in Chapter Two.

2. Where WO% senf ?l“ryi \; married man due to desperation. Studies
have highli the fact that thsvnost significant element behind polygamy in
Afghani the lack of centralisation of the family. Other elements, for instance
eco@ifﬁculties, and conventional practices make women vulnerable instead of
independent. Also, girls do not possess economic independence in many parts of

Afghanistan.

189 Art 77. Afghanistan Civil Code. 1977.
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Meanwhile, many girls are seen as burdens by their relatives, and also have to deal
with massive limitations on the account of the lack of association with parents.
Consequently, they are forced to marry a married man. This is due to the la Q‘;ence
of the parents. There are other sorts of situations that force women.&n y in this
situation. Lack of mother cause problems such as misbehaviour of haw step-mother,

lack of attention from the father, as well as deprivation from t er’s favour, cause

girls to want to marry a married man, especially when only th et i‘ still alive, as this

will help them both financially as well. 0(‘}?
L

The absence of parents in a single parent hous ha {ag e i?}c.ts on child
development in Afghanistan, especially, in ed@, e sa)d nd & Ith. The EVAW
@) 0

considers the following acts as violenc ag}st WW atery and laceration, '’

harassment or persecution,‘g] prohibitin s tdledu :on,w%d marrying more wives
&
without the observance of article SQ hvil : T}@ substantiated by Article 35
of the EVAW which says: I 0’
s’ $ &
N | S -ESJ
“If a person who % s a »u?a ror right of education, work and
T b

exercising her ot Wghtsjaseproyidd , considering the circumstance

the offender sl conyict h@ erm imprisonment not more than
6 month.”""* @;
vl
Unawarenes a Suitors’ marital s 1s certainly a point of contention. As it is

required by laé Afghanistan that, a woman must be made aware of the suitors’ status

S

190 Art 5 (7). EVAW law. 2009.
191 Thid. Article 14.
192 Thid. Article 19.
193 Tbid. Article 20.
194 Thid Article 35.
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as a married man prior to entering into a marriage contract with him, but in practice, it is

Yv

“During a marriage, when a person conceals his previous marit%\s
from the newly wed-wife, and does not secure the clear c nt<and
agreement of his wife, in the case where she contends to not cOWtinue
living with the husband, she can demand divorce from Y!bun in
accordance with the provision of article 183 of this Civil (% 3

not always the case. The Afghan Civil Code states that:

For the polygamous marriage, the Civil Code states that: ?
“A person who marries with more than one wifg with®ut fhe v iwr
of the provision of Article 86" and 89" of th&¥Wvil Cdde (’h@e
sentenced to short term imprisonment of not 1€ an 3 P nthf.”!%

) N
Practically, the findings indicate that the, per&nt en Qgﬁ‘ying without

informing their second wives about their c&haniage S ] <%out 35 per cent.'”
This percentage is still increasing inste (%ecream\bhi?c @w economic problems

]

play a powerful role in persuadin\ nen #y" K§€althy married man. Low
N
toyo'tfe

financial stance forces poor opwfﬁnili's I b ir very young daughters for

marriage to a married man with theu h{ m(sé)@f ensuring the daughter’s financial

welfare. Also, women w &]SG

'y se&w of rich men, normally hope that by
|
sacrificing their lives, h)ul alle é.lh

O
o
\AQ" A

E;?ffering of their immediate families.
nistan Civil Code. 1977.

st wife is childless or when suffering from diseases which are hard to be treated.

197 During a marriage, when a person conceals his previous marital status from the newly wed-wife, and
does not secure the clear consent and agreement of his wife, in the case where she contends not to continue
Jiving with the husband, she can demand divorce from the court.

19 Art. 38. EVAW law. 2009.

199 Women and Children Legal Research Foundation. 2006. Research Report Polygamy in Afghanistan.
Kabul Afghanistan. p. hh.

%7
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Here are a few cases associated with women who consented to marry a married-man

due to economic considerations. A lady from Parwan province was interviewed and she

said: ;
“our father did not have money to solve our financial problemg_We Yould

only have meal one time a day and would stay hungry the rest
Therefore, I married a rich married man, who promised\o
- 35200

father.

Another woman from Ghazni province was interviewed an@te{d
. [

“My father was old and I was the only younger &™win myffag y’ I.@s
compelled to marry a rich married-man; sin vagtell helN my

father.”*"! Y \ Y

A lady from Herat also said:

and only one of them used to go t d him to school
because I did not have money ' ed him to remain
uneducated. I was worried about e to assist me. I had

to marry a married-mgn 0 for my children’s
9202
expenses.

The threat of divorce i Ntionlll of elements that will attract the
L
particular consent of wiy, N\re ay??tll(ggé permit their spouse to marry a second
1

wife in order to a\'oig%uska dsgr @roing them.

3.3.3 Wom dilence on the Husband’s second Marriage

second or several wives. In other words, the husband, without having the consent of their

200 Thid.
201 Ibid.
02 Ibid



77

wives, decides to marry a second, third, and fourth girl. This issue is specifically being

“A woman, whose husband has married contrary to the provi i%a\
Article 86 of this Civil Code, can demand divorce from the-& n
de off the

addressed under Article 87 Civil Code of Afghanistan, as it notes:

grounds of separation caused by damage or loss.”

accordance with the provisions of Article 183 of Civil Co

The awareness of the wife regarding the husband’s secon age 1s one of the

preconditions of polygamy. However, in practice, the W@mec‘ quiet due to the
Nd.

following reasons: \Y'
| &
4

1. Majority of women in Afghanistan are not aw?ﬁthew righ‘tg;ith regards

to the one mentioned under the Civil Code; @'ar d
2. A number of women are familiar \%heir%\x
]
account of weak judicial system\ th

d o@c education.
@)

er the law, but on the

LI e
her yeajferati stacles within the courts,

N

they chose not to pursue antnaqr. I 0’

NLllo
3. Due to stresses endulw&hn thd ru cot nity, contacting the particular court
. \ .
is regarded as a shanc ampa disgrac 9!11&&41@ for women, and due to this, women

: O
usually do not czl e cy S

d@) vindicate their rights.
4. Fear ofw Spouses and theirMn-laws, and fear of being dishonoured are also

===

.

ey

contry actors as well.

This study indicates some other significant reasons that add to the silence of women in

terms of the second marriage of their husband to be as:
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i.  Anxiety about divorce. Since divorce is generally deemed a cultural disgrace, the
loved ones and family members on each side are likely to accept polygamy to be
a last resort as an alternative to seeing the particular marriage dissolveY'
ii.  Anxiety about the future of their children custody. They are.@ that they
would not be given their children custody in case of divorce. Y.
iii.  Financial instability. Because women mostly rely on theirwnds to cover their

expenses, but if they are being divorced, they risk Yy gall'ﬁnancial supports

that are expected to be given by the husbands. \d,
¥
Q)

Meanwhile, the unprecedented needs and st ¢ f &i mag~ impartiality

amongst several wives and children very hantW:p. jons @ciated with life

changes as a result of various stages of alm ile

basigrinciple of Islam is
usually kept, they need to interpret it Wig' ae ]"‘g%e

A
" &
noticeable. Islam helped polygamy fN pt%]of \\u&)“lfen and their substance. Yet

v @o-economic problems is
polygamy within this country i%{ed,; ' l‘lﬂf @ng the elites in such fashion of
&

being detrimental to the rigl Ninte‘es F WormhlY
N &
\ 0 | ('?O
What the researchgr™nigds gooyt ‘0‘di(i3ls related to polygamy revolves around

justice, which 1s r: as G heﬁor problems. It is impossible to find a man
V

who has bcen\ o behave accomﬂc"%gly in respecting the rights of his wives. For

(&

(2]

example, vil Code provides that if a person has more than one wife, he cannot force
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them against their consent to reside in a single residence.”® Yet, it is hard to find a man in

Afghanistan who has more than one wife and provide them separate residence.

3.4 Divorce in Islam %\

Divorce is often termed as faldg, which means “repudiation.” Y‘enn talag is an
Arabic word originating from the root word taliga, meaning to TM someone from an

obligation. The word implies that a spouse is discharged sp')usal duties, either

. o 204
through legal or repudiation means.” . \d Y,

Women are mentioned frequently in the Qur stl 1 pec«»@l~ and positive
manner. It mentions that women should be tr t 1th k1 d S a qulty, unless they
have been guilty of open lewdness. The Qu an so n& d woman are created
to live as wives and husbands in love nofy a d &}\dushm women must be
treated properly within the relatiqQ sh ar 01 “r{mny rights. If the husband

mistreats her, she has the 11% eek ‘?}rls 1s not trapped in an oppressed

relationship as a result of t Qﬁlon, ut ¥ 1s theé{tule and traditions that bind her.

&
¢ ! (3>
’
3.4.1 Forms of Di Isl m?e\(-)

Q ]p 4
Under the Islahi w, there are vug's categories of divorce which are:
Tala mnah This is a type of divorce that is in consonance with the Prophet’s
teach asically, Talaq al-Sunnah, is usually further split into two categories:

203 Art, 116. Afghanistan Civil code, 1977.
204 3ohn L. Esposito and Natana J. Delong-Bas. (2001). Women in Muslim Family Law. p.28.
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I. Talag al-Ahsan: would be an appropriate and classical type of divorce, this

contains a single pronouncement of divorce made after a period of menstruation followed

by abstinence from sexual activity for the time scale of aiddah.** \z

Allah (s.w.t) says to the effect: “Their husbands have the right in ihe m&ntime to take

them back, should they seek reconciliation”.?%° V

The ahsan divorce is most approved form because of the@ f: 'r&reat ent given to

the wife. Her period of suspense is not prolonged, and bggause thefe h bee‘n@y one

pronouncement of divorce, there is no prohibition agai rema;ri gept thsparties. In

X s

addition, if the husband or wife dies during the mgriog¥of 1 the &:r still inherits
o

R . 207 CO
from each other. \

\ A
. Talag al-Ahsan: it is also an Y OIT d@rce, although to a lesser
é q ‘2:
degree than ahsan, because it 1'0110\Ne " N bu@ot the spirit of the Prophet’s
zouncer

5 @ . 208 : . . .
injunction. " 1t consists of thr X nen dlasé'dunng successive period among
s &
menstruation, and no interc \takix]g P durj¥any three periods of menstruation.””
N4
The third pronounccmcﬁNTe @b } br@%ﬂt the practice from divorcing a wife and

then taking her ba‘Q(ral tigneshr 0@» to induce her to purchase her freedom by
fv7/¢
relinquishing her Sw , or making so@)e;Yther financial sacrifices.”"
t

e
Allah (s.\\'% o the effect:

*** Moha mad Ali. 2004. Tribal divorce: A Critical Analysis, in, Islamic Family Law: New
challenges in the 21" Century, (ed), Zaleha Kamaruddin. Vol 2. Kuala Lumpur: International Islamic
university. p. 134.

206 Al-Qur’an. Al-Baqarah. 2:228.

*" John L. Esposito and Natana J. Delong-Bas. (2001). Women in Muslim Family Law. P.30.

20% 1hid. p.30.

2% Mohammed Imad Ali. 2004. Tribal divorce: A Critical Analysis. p.134.

*!% John L. Esposito and Natana J. Delong-Bas. (2001). Women in Muslim Family Law. p.31.
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“A divorce is only permissible twice: after that, the parties should either
hold together on equitable terms, or separate with kindness. It is not lawful
for you (men), to take back anything of what you have given them. Pl

Moreover, Abdullah Yusuf Ali has interpreted the aforementioned verse: :\z

“Whereby a divorce regarding mutual incompatibility would b#a ed;
there may be a danger, which the parties may possibly commi then
repent, and again wish to separate. To avoid such capriciousv, a limit
will be prescribed. Two divorces (with any reconciliatign b&ween) are
allowed. Next, they must decide to either dissolve the &r union for
good, or otherwise "hold collectively on equitabl and come to
term with each other. If ultimately deciding to e, poth parties
should do some amicably, and in accordance t at is,ld&d opdfin lhlS
scenario. Such rules include the fact that a man nde no irc anc

allowed to request for the return of marital or gal gift ’:n
wife in the course of the marriage, unless it'1 p11c1 y ar d the
wife. This is mostly due to the fact that the\Cpmwtts ed pon

7._..

the wife economically during the waltm%

C—’

The Civil Code of Afghanistan confirms, tha amc t

i @sunply enacting that
0 =

each and every talag will be revoca Q’
“In general, divorce is rgy ie etum— ivoge a the following it is

ba 'in (distinct-divorce) %
1- Third divorce.”™*

-'
2- Divorce grante Mo CCIpula on %
&

3- Divorce give

4- Divorce rec j dast
2. Talaq al-Bid al yp dgorce s not follow the Prophet’s teaching.
v o
e
Meanwhile, alaq al-Bid ah, couh’be further categorized into a pair of categories:

212 Apdullah Yusuf Ali. 1989 The Holy Qur’an, Tex, Translation and commentary. India, Kutub Khana

Ishayatul Islam. p. 92.
213 Ayt 146. Afghanistan Civil Code 1977.

214 The third divorce, that is a divorce following two separate pronouncements made in two clean periods.

215 The wives who cannot bear staying home with their husbands are provided with the right to free
themselves from their marriages by returning dower and gifts given to them by their spouses, it is also
called Khul a.

81
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1. Single irrevocable divorce proceedings.

1. Triple Divorce.

Unlike the two approved types of divorce, the two disapprove Q(Taldq al-

bid ah.) do not allow for the opportunity to reconsider any possible capri®ous, as well as
hastily made decision. Nonetheless, the way of divorce is oftenwzcted by the people

of Afghanistan, and is not going to reflect the particular lailc law and Afghanistan

Civil Code, as they are hasty divorce proceedings. The 1ent) WOrces are valid,

but disapproved, as well as considered sinful with . In fo sl L@Clvﬂ Code
s

approved this practice by abolishing triple ralag a ctin@&at every talag;

regardless of the words or numbers, which x%yus th th all effect a single
(but revocable) talag only.?'® The di %}b S E‘each form of divorce

N,
obtainable in Islamic law. This will b %ed Mo thy ty§ first are kinds of divorce;

second would be the mode of expreasg f e third %qssue of these divorces:

DIAGRAM 3.1: FORMQ I L@{ISLAMIC LAW?!

ch%%;zré;j

"'{

!

:‘{}10%" Expression } [ Divorce with regard ]

To effect

Lucidity of Whether conditional
Expression or unconditional
[ Talag Bid i ]

l Bain or
[ Conditional [ Unconditional ] nrre\ocable

;_ v ‘

Sa le irrevocable [ mirsit ol S'u?l':)a ] Mughalarah or Kubra
Single ; ; (absolute or final)
divorce [ Triple Divorce 1

216 Art,145. Afghanistan Civil code 1977.
217 Ahmad K.N. 1978. Muslim Law of Divorce. New Delhi: Kitab Bhavan. p.62.
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3.4.2 The Wisdom of Divorce in Islam

When a marriage is deemed incompatible or inharmonious, the first thing that comes
to the couple’s mind is divorce. Divorce should not be the first step in aga arriage,
but might be inevitable if both parties feel that they cannot live as aaNnder one roof

anymore. Islam recognizes this need, and will not attempt to force g ailing marriage if

Y

both parties are unwilling to do so; then Islam secuvs smoothness and

fairess.” *Allah (s.w.t) says to the effect: é id
"~
ear stulgbo e!s,-{:talrst)

and €fipalk) @'tbem
no or awRy against
u {&pr br between
1s far d er from her

“...and as for those women on whose part
admonish them; then refuse to share thein
(lightly). Then if they return to obedience,
them; indeed, Allah is Most High, Gr%

the two of them, appoint an arbitergfr’
family. If they desire to set thing right, bring about
reconciliation between them; ile% Alla\ y\li(nowing, Most
219
TR A

Aware.”
u Q-
As explained previously, a pair 0 1{1/:]; ftere strong bond by using which
Allah (s.w.t) joins a man and %Zn V\‘_ le }j?l ivingles at the early stage of their

lives, they are termed as co \aflelim Tge. age makes them a pair, and thus the
N4

sorrow and joy of thcc’wre xo}?}le egdow and joy of the other. Allah (s.w.t)
describes this conn ‘Qﬂl gragefyl 1ah
% ‘v’

e

are their garmcntsﬁ. g other 1@33,- Islam discourages divorce, but it also allows it
~N

as a way for es to dissolve their unbearably broken marriages. The Prophet (s.a.w)

said, @ e lawful things that is the most detestable to Allah, is divorce.” e

o a: ‘¢

...they (wives) are your garments so you

“I* Fathi Osman. 1997. Concept of the Quran: 4 Topic Reading. Kuala Lumpur: ABIM,. p.818.
219 Al-Qur’an. Al-Nisa. 4:34-35.

220 Al-Qur’an. Al-Baqarah. 2:187.

21 Abu Dawud, Sunan Abi Dawud, Kitab al-Talag, vol, 5. p. 586.
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3.4.3 Rights of Wife to Obtain Divorce under the Civil Code of Afghanistan

Marriage is designed to be a good harmony associated with love, closeness, mutual
treatment, and companionship. The moment these goals fail, Islam provi N avenues
for wives to separate from their husbands. There are many grounds u.*w ich women
can ask for separation. According to Afghan Civil Code, “divorce is mssolution of the

conjugal relationship between husband and wife that may occur'?y present or future by

explicit or implicit statement. Divorce can be considerew@nu Jnd " a competent

court through request of wife.”*** Based on second parfygraph of Jrti '13'503.the Civil
e,

Code, women cannot simply abandon parity relatignsie, butg t(@tourse to the

X

court, and the court will take action if they ﬁn% e v‘om sd d for divorce is

legal. Furthermore, Afghanistan Civil Codm ;es three mar@venues where a wife

may acquire a divorce: % \éé
<> E
&

1. khul a (repudiation from th \ 'e\A
N
. Fasakh (judicial dissolu¥on}pt margh g &y
~\§ NN @
Tafrig (separation &)

\ | O
In addition, the Civ%( ¢ of ATg t%(aidresses these concerns by noting that:
<l:r N3
% s N
“In case Rgr band m@rries Q@?more women without her consent she
: 'S I 21223

L.

N o
(o

ac

.

could get her divorce.&#oceedings.
This c%n would probably be valid if it is a written decrees in marital life deed.
Wom&ngg dgfision regarding marital life and divorce proceedings remains circumscribed

by simply custom as well as discrimination.

222 Art,135. Afghanistan Civil Code, 1977.
223 1bid. Art, 88.
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3.4.3.1 Khul'a (repudiation by the wife)
The wives who cannot bear staying home with their husbands are provided with the

right to free themselves from their marriages by returning dower and gifti&z to them

. 224 oy " y
by their spouses.”™ Based on traditional Figah, khul ‘a allows a Woman% n a divorce
from the mutual consent with her husband, or possibly a judicial 321‘%. Nonetheless,

differing interpretations associated with khul ‘a exist across th%@: jurisprudence on
e‘@a 'h

the compensation, consent of the husband, role of th anJivil Code of
ey

>
|5
d if (the judges) fear that th f*{'\ Y.h
“...and 11 you (the judges) fear that the twov 5 to%%pt e
he '

n
limits ordained by Allah, there is no blamayon edeems
herself (from the marriage tie by returni rp Tf ma{z’r e

Afghanistan. Allah (s.w.t) says to the effect:

ésituations, it will be
permissible to provide some substantiéid 1 sband, but the need for
this should be subject to the mlin@% clLﬁZ d story of khul'a was the
story of Jamilah, the wife of Th%n Qays 2 ted by Ibn Abbas, the spouse of

Thabit ibn Qais came to th@et sla.w aid
L

C% X

" O Allah's Apsstled] dgfnogb me\ql‘,habit for defects in his character or

his religion, uiseing MSI m,é?s ike to behave in un-Islamic manner

im." ORth& AIRh's Apostle said to her, "Will you give

if I remai
back the&en which your }u@énd has given you as mahir?" She said,
b d - n the Prophet said t3 Thabit, "O Thabit! Accept your garden,

227
and her once."

As outlined by Abdullah Yusuf Allc in

2% yusuf al-Qaradawi. 2001. The Lawful and The Prohibited in Islam.p. 218.

225 Al-Qur’an. Al-Baqarah. 2:229.

226 Julie, Macfarlane. 2012. Islamic Divorce in North America: A Shari'a Path in a Secular Society.
Oxford: Oxford University Press. p.34.

227 Muhammad ibn Ismail. Sahih Al-Bukhari. (trans.) Muhammad Muhsin Khan. 1984. The translation of
the meaning of Sahih Al-Bukhari, Arabic- English, vol. VII. NO, 197. p.150.
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Most Islamic jurisprudence agrees that a husband is not entitled to more than the
initial level of dower (mahar) that was provided to the wife. Howeyer. some
interpretations suggest that the spouse is entitled to a better compensati \ e other

interpretations  suggest that the husband is not entitled to any%ensatlon =

Theoretically, khul'a demands that the dower (mahar) be xetum lon0 with any
marriage gifts. The Muslim jurists consider this law to be ap 11 the husband is not
at fault. Men occasionally prefer to pressure their wives t 'l lJn a instead of
pronouncing falagq, so as to they could easily demand the retu of ma

$

Another circumstance that frequently arises w

request an unreasonable fiscal compensano@

khul a, because they have no ways to figancia

other wedding “gifts.”**" In regard to @ enffof tl usb@ four Madhab agree that
&

husband's agreement is often a b "c tramt

m ess@l to the allowing of divorce
proceedings, unless in exté ¥ sit ‘_ \ ¢ this can be a prevailing
L\édlsband does not have to consent in

the event where the dl\c e yald,

to the bride at the m I nwillingness to consent to the divorce. In

T
n @musband will

mit her seeking

addition, if any w 1d cannot pm\@:he wife with basic spousal obligations, like

\ S

* Asghar Ali, Engineer. 1992. The Rights of Women in Islam. New York: St. Martin's Press. p.137-8.
* Macfarlane. 2012. Islamic Divorce in North America: A Shari'a Path in a Secular Society. p.195-6.
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. . ¢ 2 " .
shelter as well as maintenance, a wife may be granted Aul ‘a.>*° Moreover, if a woman is

The role of courts varies according to the jurisprudence, depending %c\type of
I} Yh

. . o)
underage, then consent have to be given by the guardian.**!

talag (husband's repudiation of the marriage) and judicial annulment. e husband

refuses to grant a divorce, then the wife can approach a mediator, agch @ an imam. The
only person who is able to grant khul’a regardless the husba 's%nsent 1s the Shari‘ah
court judge. When the case for khul a has taken place, a 10N 18 W the spouse

®
and the annulment is effective. The judicial annulment chul’af is oi\f@fasakh,

which typically occurs in the event of the husband r 0 qué\e theﬁa}f’e’s request
XN
of divorce.”™ V °‘
\3 =}
Prior to the introduction of the Civ%)de, &%t &ﬁﬁs been governed by
\

Hanafiyy Madhab. The particulars o@fe 11l &fi@fﬁcance within Hanafiyy

Madhab, due to the fact that under?’ani*lar dg@h::/ a can easily be obtained
{

without the husband’s conscm.h' M% 1€ikep, the right of the wife to “khul ‘a

\

is flexible and the husb: S CONng

igfnot &precondition. ”** The Civil Code of
&)

| & e

Gdhap With regards to khul a, it provides that:

3 @
\

ORI

1. Deposal(A™f a) unde ea& XCivil Code would be the dissolution of

the mar; contract in retur the property that the wife may offer to

: : ]
Afghanistan has adoptec alkiyy

2. The Rights of Women in Islam. p.137-8.

2! Jamal ] W¥ad, Nasir. 2009. The Status of Women under Islamic Law and Modern Islamic Legislation.
Netherlands: Brill. p.131.

232 yudith E, Tucker. 2008. Women, Family, and Gender in Islamic Law. Cambridge: Cambridge University
Press. p.97-99.

*** Muhammad Hashim Kamali. 1985. Law in Afghanistan: A study of the Constitution, Matrimonial Law
and the Judiciary, p.170.
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the husband. 2. Deposal shall take place either by explicit or by other
implied words, which may impart the meaning of khu/ ‘a.**

A house will also be accepted as an alternative to deposal (khul ‘a), al KXh some
th;

sort of agreement regarding the children. It should also be pointed A in khul a,
maintenance is still part of the deal, unless explicitly stated othelwisefv
3.4.3.2 Tafrig (separation due to a defect) ?
In the Hanafiyy Madhab, a wife is only entitled to a j al a uWassakh) with
[ ]
her marital life if her spouse is incompetent in consum§Mg g thg m ak?k he went

missing, or turns at 90 years old. Moreover, the J?g % entga wife to a

judicial dissolution on the grounds of a husba icaﬂlln i hiz‘;%lure to take care

of her, violence, or desertion.”*® These are pre y factor t arer recognised under
1

A
the Afghan Civil Code. On top of that, iErar fa 1S
1Y h

"3

e@ace, a husband has to be

“« Q-
ON sq\&é’ cases, being sentenced to

prison for more than 10 years. %z ( 0,
o‘v.) P
For tafrig (separation d& dgftet) bhsed @ncurable illness: The Afghan Civil
Code declares: %\ ¢ ‘,l

O
“The wife &Mna?i &se}ma 10@161} the husband is a victim of an

incurable g ) or illn ichYequires long time to cure and when the
wife inggre@urse with him tum@ﬂ to be completely detrimental”.**’

absent for a total period of 4 years

bt o

In the eve\?the defect (illness) is such that recovery would be impossible, the court

shall@verdict on the separation of the couple without delay. If the diseased is

2% Art. 156. Afghanistan Civil Code, 1977.

233 1bid, 1977. Art, 158, 169, 198.

23 Muhammad Hashim Kamali. 1985. Law in Afghanistan: A study of the Constitution, Matrimonial Law
and the Judiciary. p. 160.

27 Art, 176. Afghanistan Civil code, 1977.
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recoverable, yet it would take long time to treat it, the court shall postpone the demand

. o i .
for separation for a period of not more than one year.”*

N

In the case of Muhammad Roozi v. Razia,”’ the plaintiff Razia who sas aarried to

Roozi, filed for separation. While concealing his illness from his wife, ¥ me apparent
that Roozi was suffering from an incurable illness “not acquiring swability” and this

decision, and claimed that the judge neglected to take into a

was confirmed based on medical tests. However, the defenda 'Szot zlccept the court’s
nt

rtM.MO On the

appeal, the court ruled in favour of the plaintiff etd thefpr

separation was necessary because the marriage appearygdlo ve

N

ii.For tafrig (separation due to a defect) base %’H (darar,

cohabitation with her husband is injurg %) heA\p
]

impossible to continue their marri

th@%’fe alleges that the

A '
@ that would make it
f-j

request the court for a

divorce. *** The subsequent gstic 1 a divorce within injurious
situations that she can proveo\rb;d i that it is true. In the event where
the alleged harm 1is sho\& re di een spouses appears impossible, the
court is to order an } %able di

Iu/ch.:“ s b g

=
o
g
5
-
=
-
o
o
=
jov)
=
a
o
S
o
5
g
5
(¢
S
—
=]
o)
-
o
w
@
5
je]
19,
)

Kabul province (translated by the writer from written record of Dari).
0 1f the defect of the husband is not removed within one year, the court shall by taking into account the
provision of Article 179 of Civil Code order separation between the husband and wife.

“1NO 14/64, 27/4/1390 (2010)

242 Art. 183. Afghanistan Civil Code, 1977.

3 Ibid, Art, 184.
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In the case of Gul Ahmad v. Sabirah***; Sabirah filed for a divorce because of her
husband mistreating behaviours towards her and the horrendous suffenng shg endured.
The court ruled to separate Gul Ahmad and Sabirah on the basis of a harm

245
(darar).

Meanwhile, where the wife’s allegation of detrimental treatme ot be proven but

itr ZOrs ‘o try to reconcile

jon tg th Wthh will

then be adopted to form the basis of the court’s conc jc’e ‘g@/ldes the
closing alternative that: \ Y'

“When the arbitrators do not succee act reconty tio (ﬁ' when the

cause of discord is attributable to or es, or is not
clearly ascertainable, the court s { M . §other clause of
this article basically supplies khu vofye decile 1% d ordering the
return by the wife, the part or {0 &b@ usband”.*’

\ar physical attack are good

she insists that this was the case, the court is to appoint two

between the spouses. *%6 The arbitrators will submit their

This provision explains th c
grounds for divorce ploceedmgs mg{ 1€ &tead permits the wife to complain

hed X
J"O

m‘ay() npel the judge to penalise the spouse, or
N3

alternatively, the no éhvi)ceé\ceedings.249
AN &

8. 8/1/1390 (2010), Cassation Court for Personal status of civil division of appeal,
Balkh pro nslated by the writer from written record of Dari).

5 Gu ' Sabirah, Personal Rank Court associated with Balkh province determined at patent No
18/78, 9/ (2009),

246 Art. 185. Afghanistan Civil Code, 1977.

7 Ibid, Art. 186.

% An interview with Muhammad Arif Hanif, member of judge committee of Balk province’s Court, via
Skype at 3:00pm Malaysian time in Afghanistan. 20 December 2014.

29 Thid.

to the courts so the husb uld he Malikiyy Madhab has adopted a

new perspective, Whlcl 1att e \Vl

2% Decisign
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ii1.For rafrig (separation due to non-payment of maintenance), where the husband refuses
to pay the maintenance when he apparently owns no property or his inabilit y the
maintenance cannot be proven, the wife can demand separation.””” Whefe usband
proves his ability to pay the maintenance, the court shall give him a‘skble time, not
more than three months, to pay the maintenance. But if he is still ;able to pay the
maintenance, the court shall order separation between the spou Divorce for failure

to provide maintenance is a divorce which is revocajulasihe¥hu b!nd n therefore
resume the marital relationship during the period of fdda provided f t'he(gg'ves his
o a_cXMainedptliat Jf the Wsband had

\ Y\'J

t be a@hent and then is
ba@ on the grounds of

N
A
de&&%ded that if the husband

ability to support her.”” Abn Qayyim al-Jawzi

deceived the woman by showing himself befosg th

proven to be the opposite, then the wife Na for div
incapability of supporting her.**? % >\,Y

? (]
iv. For tafrig (separation due to abs& the%}

N

becomes absent without any r. SOW exqhse e @d of three years or more, and
in case the wife suffers a loga N( abs‘:‘é)‘e’, she can demand separation from
the court even through &: a

: : ¢ (o)
provide her maintenap & O

% $

’u’e

In the event S W absence, the ¢ after hearing the demand for separation will

N
announce in ENg to the absent husband, and will fix a time so that during which, the

husbanN

20 Art. 19T fghanistan Civil Code, 1977.

2! Ibid, Art, 192.

2 Ibid, Art. 193.

23 Muhammad Hashim Kamali. 1985. Law in Afghanistan: A study of the Constitution, Matrimonial Law
and the Judiciary. p. 187.

5% Art. 194. Afghanistan Civil Code, 1977

= SN

—

Wn§ property from which the wife can

turn to his family’s house or ask his wife to come to his residence. Where
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the absent husband continues with his absence without any reasonable excuse in spite of

the court announcement, or where the announcement would be impossible tQreach the
husband, the court, in such case, will order for separation between the co l reover,
if it happened to be that the husband is imprisoned for ten years or the wife can

apply for a judicial divorce after expiry of five years regardless of WRther he is able to

o 255
maintain or not. Y.

A typical case which illustrates this problem is evi in zwgsecution V.

N
o' th.{?efendant.

Fatima.”® The plaintiff was living in Pakistan befoy ot m

N tﬁe children.

ﬁlQQ or separation.””’

Syed Hakim. After their marriage, they lived togw&

However after couple of years of being @ he
coup

11

(_@) However, the public

ale \% the Court of Appeal. His

Eventually, the Herat Court sentenced th e

the husband with the patent, No, %
prosecutor refused to accept the%l

Hgsed on the absence of

281/1

. I Q .
justification was that “the de tw Ln br: (}t@o ork and return back home with
some money SO as to odsl an lxvc oyt ethel with his wife as well as

o N
children”***However, t rt f?}k‘ﬂ&d the prosecutor’s points and upheld the
early court mlmo d 19r epgla 01@‘6 to the defendant’s long absence.”

el 4

X

S
\umdm nahyy and Shais\\ Madhahib a lengthy absence of the husband,

(

despite njurious to the wife, does not entitle her to a judicial divorce proceedings;

> Ibid, / :
256 public l’m.u cution v. Fatima Case, Decision No. 17/380, 24/1/1390 (2010), Cassation Court for
Personal status of civil division of appeal, Herat province (translated by the writer from written record of
Dan).

57 Ibid.

e LT K

*? Ibid.
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she will be obligated to remain patient. Yet, as outlined by Malikiyy Madhab, in the event
where the wife suffers harm from her husband’s absence, she is allowed seek judicial
divorce proceedings. The amount of absence after which the spouse may@vorce
for, is three years in a row, or certain amount of years as per somw' yy jurists.

According to some Malikiyy jurists, the mere absence of the husbalvpite having an

acceptable excuse produces a valid cause for the initiation of divOWE proceedings. For

example, when he is serving a protracted sentence of i 1e*t, she may get a

in sons\?mth the

exception of the fact that if husband has a reasona excuse..f h abs@e, the wife

Y- N

- 260

may not seek a divorce. V \ ?T
However, jurists have different views IMn usb is;@arance, according to

N

Hanaffiyy Madhab, the wife is not pefw t tg Thter tlﬂ\mkdh until ninety years
“« Q-
have elapsed since the birthday of and Q’seventy years according to

some other opinions. But a%‘ to the A allA»@%f no news of the husband’s

o’ f &
se is &(’ved to remarry. The Afghanis Civil

divorce. The Hanbaliyy Madhab is comparable to that of

’E'

whereabouts 1s heard atler

Code has adopted the p Ilveé)Ohlch entitles the wife to a divorce after
'3
her husband is mlss@ e ppriog oy fo
’
% ’ Y-

oblL@Obtam Dlvorce}l’Afghamstan

an women within an unsatisfactory marital life generally will not initiate

talag, v er or not they are usually mistreated, literally abused, compelled to endure

260 Muhammad Hashim Kamali. 1985. Law in Afghanistan: A study of the Constitution, Matrimonial Law
and the Judiciary. p.187.
261 Art. 194. Afghanistan Civil Code, 1977



94

frequent actual and verbal neglect. Women would have little to gain no matter what the
reason is, because their families would most likely not welcome them back and
individuals would look down upon women as divorcees, regardless of all%ﬁs:mces.
This type of stigma may well affect their chances of getting remarried. H&oman desires
a divorce, she must come before a judge, who will then decide Whethx:mt she may be
granted one.”® The legal system additionally creates hurdles fvmen to accomplish
this, because it needs women to provide men witnesses aimtes i{g/ to ghe purported
7.

abuse. Y'
| &

Additionally, women are being financially sumd N spo@%, and would
have difficulties in proving their claims o %Nor °'itr en(& hey would also

\Tu bencouraged to remain

encounter difficulties in seeking divorce c couTtsy

with their spouses, unless they fonna\%
cases, judges might ask for a brib%e th
Dewa, where she told the B% I

|
t wheeverghl <\‘V’

judge, named Zahorudin, Q\o vilit hé fami&q/&) assist with the case. However, once

N
there. he demanded mgheyNmst &?’hdb&gumalist, Dewa, who was no stranger to
the jdd

recording devices, &WOOJ; Q ' @ade clear his intentions, she stated recording
the whole com’Axio‘

and conﬁnnc\authcmicity. In it, the 65-year-old judge could be heard getting 20, 000

iy
theft div 13‘;,@5 with the court. In some

casps t}@h. This is best illustrated by

t to court in Jalalabad city, the

263 . . 3
.77 The BBC /t'ghan Service obtained a copy of that conversation,
Ny

Afghgnis ; £240) for himself, and also another 100, 000 Afghanis ($1, 960; £1, 215)

22 1. Milivojevic. 2012, Countries Around the World Afghanistan. UK: Copstone Goloble library limited.
!).344

‘8% Emal Pasarly. 12 Dec. 2012 “Afghan judge Zahorudin recorded on tape 'seeking bribe”.
http://www.bbe.co.uk/news/world-asia-20150996. accessed 13/12/2012.
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for the judge presiding over the divorce case. When Dewa refused to pay, he was heard
making another offer for him to rule in her favour by marrying him; “I will pa usands
[Afghanis] available for you and handle you within gold from a toes for GN ehead”.

Dewa took the particular tape to the Supreme Court in Kabul, but unﬁ&w, no actions

have been taken against the judge. The divorce case itself remainc—‘:%zolved.264

As an alternative to be protected from the authorities, wo 2:1 to her would run

away to avoid the danger of becoming prosecuted on th sis Jof g an abusive
husband. However, Afghan society is more sympat@he relti nqnéanot work
due to a husband’s inability to perform sexually, or N1 tw Qe who cannot

bear regular physical and verbal abuses %Mus 1n8& more difficult or

impossible to search for legal separatiogr and 1d égemertain thoughts of
- ) o
suicide or absconding as a means to ﬂ% suf@rm Q"’

N

Moreover, when a woman emR to anw 0{ ck to her family’s home where
she can feel safe, it might n le wel @I her, and in some cases, proves to
ne\f(?§6 be seen or heard from again. Women

\g")

€ dilemmas, on one hand; they hope that their

be fatal. Some wives em app

who seek refuge at l 111<: h

families would Wm in. Wowlve fghan customs dictate that married women

&
belong to thc&lu\ ands, and by mn\\g away from husbands represent great shame to

their fang ore often, the families will compel them to return to their husbands and

implore to be patient. In some extreme cases, their families themselves might kill

them in order to erase the shame they have brought upon them.

P
“* Ibid
*** Hafizullah Emadi. 2005. Culture and Custom of Afghanistan. USA: Greenwood press. p.180.



96

The profoundly shocking practice of ladies being the subject of all forms of violence
publicly or privately must end. Specialists across Afghanistan need to ensure that
perpetrators connected with violence against women are delivered to ] Nwiolence
against women is still endemic in Afghanistan and those responsible ql&arely confront
justice. Not only do women face violence as a result of family aSS(Rte-s for reasons of

protecting the so-called “honour”, but also often women con uman rights abuses

resulting from verdicts released by traditional, informal gt ysKlnthese systems

should be reformed, and also the police ought to preggnt this knd ofs -@'m being
Fo
\: \T
Yv
:lisi

hence would have to endure beatings and@m al umyie

carried out.

to dgave marriages, and

Furthermore, women in Afghanistan can@e

a

virtually have no one to

N

turn to, and it is a sad fact that mos n iffjail 3 stan nowadays, are there

f
ﬁ‘o

because they attempted to escape %}\'eir SIv§ hus s. The Afghanistan Supreme
. I Q : )
Court orders the prosecution % en vtyée% e of violence and torture of their
over

W
families because of force& e d‘:nio nt officials confirmed that it is not a

N
crime, yet those viewcm ngves 1 } inggJolicy. The HRW made a request to the

president to free a %n 1} 1l

h \@there because they fled their abusive homes.
There are also ca&s here the husba@%}mqarried a wife from a different region, and after
N

<

consummau% marriage, he returns to his home province, and neglects his newly
marrigd W "Which means that she is lock up and is not allowed to marry until she is

divorced.



97

There are also some challenges on divorce under the Afghan Civil Code, which
makes it difficult for women to seek divorce. According to the Civil Code, a mgrriage can
be dissolved in four ways: talag (repudiation by the husband,)**® khul a mn by
the wife,)*®” Fasakh (judicial dissolution of marriage,)**® Tafiig (se&on due to a

defect).”®” Critiques point out that there are major loopholes containin@e rules, which

often obviate its execution in contemporary society. Some of t esses of the law
are, because the law states that spouses may be separated fro @her orally or

to indicate the meaning of separation and divorce. Co

Y,

on paper. And if incapable of any of these means, divorqg may e cffectgyc }’u@g signs
Fe,
nl j

aygpe thgmwife who is
\?W

il %&:bide with ‘the

pleading that her estranged husband has divor{h' i, b

o

aftermath procedure of his talag. The burd ppof will
need to provide proof to her claims. % \Y é
o S
e

9 &S
anéivorce, they are required to

nd Jhat 4Qerty to effect divorce without

e @%e wife as she will

In instances where husbands maifwn

pronounce falag every timefl’S husI
. . 271 : ¢ ; e <° . - 3

registration.”” Considering e typ‘is ﬁculté{ the question that arises is why the

[y
Civil Code for that n \ 1 1 3 lag_}egistration of talag strictly obligatory
’
0

0

because the husban s VYolatefl soghe o
4 : l ’

a&; ) .

ave devastated hanistan in a way that women'’s ability to obtain

1 flegal rules.

The three

N

divorce h wly scverely compromised. Although, it would be possible to find means to

hanistan Civil Code, 1977.

**” Ibid, Art, 176.

*"Y For more details see Hashim Kamali. 1985. Law in Afghanistan: A study of the Constitution,
Matrimonial Law and the Judiciary. p. 174.

! Tbid, p. 177.
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divorce, actually being divorced is regarded as faboo in Afghanistan, as nobody will
respect her right after being divorced.?”? However, women are terrified of lgaige their
children in the event of divorce, where they are only granted temporary, y if the

children are still infants, and might lose that custody once they reach plﬁk So, women

may tolerate virtually any physical harm or any type of threat becas%tzy do not want to

be separated from their children. Because of this, many OTVOid separation or

divorces in Afghanistan. ,
57 iy

| &

3.6 The Custody and Welfare of the Children a ivorcg i hanisfan
N

e S,

Since the guidelines of the Qur’an require gat YWhe to separate, it

should be conducted as amicably as pos ) there

A
marriage, the parents must continue to e 1 ;s @.he children.
C—,
43'
Allah (s.w.t) says to the effect: $
a ,Vl} I
r Plspr é& r two whole years, if the
lb

“The mothers shall give s
father desires to ¢ &\the ‘en ~But he ear the cost of their food

and clothing on eduMwpble ) 1all have a burden laid on it
greater than it ¢ &y 0 gno @%‘: Treated unfairly on account of
her child. Nor cpon gequ 1d, an heir shall be chargeable in
the same w 1ey th 1d weaning, by mutual consent, and
after due ¢ IMtionst nogi:l\e on them. If ye decide on a foster-
mother fo offspring, 1he blame on you, provided ye pay (the

ye offered, on € able terms. But fear Allah and know that
1’-73

vell what ye do.

\lmsha Thomsen. 2007. Global Issues: Women's Rights. New York: Infobase Publishing. p.114.
} Al-Quran. Al-Baqarah, 2:233.
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Islam explains that the parents have obligations to raise their children and secure their

growth in various aspects; physically, intellectually, spiritually, and morally 2" In fact,
the Shari‘ah insists that the father must pay for a nanny or domestic h&:r his

children where such services are needed. Allah (s.w.t) says to the effectA

“For him (father) who desires to complete the term. But h ; bear the
cost of feeding and closing on equitable terms, no soul s ve a burden
laid on it greater than it can bear.”*”’ ‘

The Afghan Civil Code makes it the duty of the father tOggovi ance for his

Yw
children: *...the father shall provide maintenance to or so, lle_@uxres the
T

power to work and to the minor daughter until she g

Also, the mother has the obligation Natfeed 'lcoﬁghce she has bond

to t : nother shall be entitled
) )

e bohdof a?ni@vlth her husband or in the

marriage with her husband. Allah (s.w.t

to fostering the infant as long as she&

2 N
return-divorce period.*’’ Y' , %
(—) ; N

‘&
Once there is a divorc &Nsue bfc tody (glldxen will arise. Under the Islamic

&
law, custody is regax/@pa ?;l}lelédght They need someone to look after
them, so mother is per b) 1@ he special bond between a mother and her
child is mamlyA&lt of the natu{ ection during pregnancy. It is a sound reason
to asswn xy role of custody to the mother. The Prophet (s.a.w) declared that the

b

27% Fathi Osman. 1997. Concept of the Quran: A Topic Reading. p. 833.
275 Al-Quran. Al-Bagarah, 2:233.

276 Ayt 256. Afghanistan Civil Code. 1977.

277 1bid, art 230.

=
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mother has the better right to take the custody of child. Amr Ibn Shuib narrated the hadith

a woman came to the Prophet (s.a.w) and said:

my breast was a drinking place for him, and my lap was a soot ace,
but his father divorced me and wishes to snatch him away frov,, The

“O Messenger of Allah, my womb was a resting place for this c;b’xd

Messenger of Allah said, “You have got better right to take h¥q till you

yecr i 59278
marry someone else.

The Civil Code of Afghanistan has provided that: z l

“woman, shall have the right to care of the child; injth wing
order: 1. Mother, grandmother, 2. Father’s her, 3. JSist§.. g 42\?'
Moreover, the Civil Code states: “The child ? care,fan rcl (ﬁn
during a period childhood are the roles of the wo ey

4 \’Y'

\est @1 to have the

custody right over the child until she or he Nahe age o atux@The Civil Code of
A,
Afghanistan declared that. % >\, A
- N
o )
&

9
“The custody period of an Md %e en he attains the age
of seven, and the femalg ch\ shall pe e eF v she attains the age of
T
nine.
LK

But once the child b&N ma‘ure ~ She/h s the right to choose her/his own
. : o & 5 282 S ;
custodian provided 1hac 1oggcigog w }dt \@&d influence and coercion.”™ This issue is

further clarified in t%nh,’ ichfwis @&Jated by Abu Hurairah that a woman came to
a2

the Prophet Muh&& (s.a.w) and sa&y'
N o

nger of Allah, my husband wishes to go away with my son while

@ need some of my services.” Then the Prophet (s.a.w) said to the

*’® Abu Dawud, Sunan Dawud, Vol. II, Kitab al-Talag, p.616.

7% Art 239. Afghanistan Civil Code. 1977.

80 Ibid, Art 236.

**! Tbid, Art 249.

?82 Zaleha Kamarddin. 2004. Islamic Family Law: New Challenges in the 21th Century. p. 100.

The above hadith and Article indicate thasgnotier i

“
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boy: “This is your father and this is your mother. Take the hand of either
of them whom you like.” Afterwards, the boy caught the hand of his

. . 2
mother and she went away with him.?* Y'

However, the Civil Code of Afghanistan is silent on the issue of chi leion to
choose his/her own custodian after reaching maturity. The Civil Codes oMy gives the

right to the court when the child is above five years. It provides thawz
“Where the wife is separated from her husband at w :;e ;'ge of the
child is more than five years, then the court may ¢ et ilﬁt\oy one
of spouses whom is more in the interest of the child.”” ' X

needs of

the child more and better than anyone else. However, X is di to im e the child as
vﬁq the mother until
reaching certain age 1is crucial for % chilf}_\deYel @nt. Considering the

circumstances, most of the times, tlv% ar; anot le@ed in Afghanistan, and
women are denied the rights that w \ren t y t@ur’an and Civil Code.
'S
v
Nthe‘Wo an aftéﬁivorce

A woman in Islam fag.™an 'ab?x?k-ﬁé{lcial rights. Her financial rights refer to

maintenance that 1 Wedf) h
4

d \fder the Islamic law as well as Afghan legal
system, the hugbald has the duty to @lain his wife while they are in marriage bond,
and the first ?\ months after her divorce, or if the wife is pregnant until the baby is

born. Allafgg, W.t) says to the effect:

(en
Q.
=
(1)}
=
=
o
o
€
o
=
(o)
—
=3
a
=
o
@
4
Q
=
o
=
28
/;
a(
(@]
=
(o]

(=]

3.7 The Maintenance

3 Sayid Saqib, 1990. Figh Sunnah, Vol. 8, (trans) Mahyuddin Syaf. Kualm Lumpur: Victoria Agency. p.

177

284 Art 248. Afghanistan Civil Code. 1977.
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“The husband shall be bearing the cost of their food and clothing on
equitable terms.”*™

This verse prescribes that it is the husband who bears maintenance of zfe and
children since she is in his wedlock. Also, the hadith that was narrat& QJabir bin

Abdullah mentioned that the Prophet (s.a.w) said: T

thvith trust of
f Allah. You

you bed hich

“Fear Allah regarding women. Verily you marrie
Allah and made their private parts lawful with the
have got rights over them that they entertain no
you dislike. If they do this, give them beating without Sgusi h

have got right over you in respect of their food clothirgg ac rf1ng§'

o
means agreed.”*%

Based on above hadith, when the wife surrendels ersel usb i?: she has right
to get her husband’ support and it is the res @ and(@ pay maintenance
to his wife. The Civil Code of Afghamsta as give a Condmon as noted:

: ]
“With the conclusion of a tr mdm 1ag&‘ﬁfoecomes necessary
for husband to give mamte oh ven QQugh she might live in
i ye without any reason to

the residence of her r & Tf th
reside in the residence hu e‘h% nd shall not be liable to
e

give the mamtenanC\ l .e(J
In addition to that, @D prfe‘ﬁ)es the obligation for the husband to

‘ : ¢
maintain his wife whyg shglis infthesd1 rC\anod( iddah):

<</ $

“Let tl men live in the e style as you live, according to your
mcan y them not so as}resmct them.”?"

=

285 Al-Qur’an. Al-Bagarah, 2:233.

** Muhammad ibn Ismail. Sahih Al-Bukhari. (trans.) Muhammad Muhsin Khan. 1984. The translation of
the meaning of Sahih Al-Bukhari, Arabic- English, vol. VII .p 212.

87 Art 117. Afghanistan Civil Code. 1977.

8 Al-Qur’an. Al-Talag, 65:6.

o §
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The above verse clarifies that Islam treats the married women as full respectful
persons in every sense of the term, and it is obligatory not only in the mamev, but
also during the ‘iddah or she must be provided on the same scale as she 0 elved in

her marriage time. According to Civil Code of Afghanistan, the dlvorce Is entltled to

maintenance from the date of divorce to the end of her ‘iddak’®’ y claim of the
divorcee for maintenance for more than one year from the dage o d1vorce shall not be
heard.”” '
.%\Y'
Unfortunately in Afghanistan, husbands do not m deprive ghe leOfébC wives of

s
\'ementi V‘re laws as well

maintenance, also they physically abuse them. The lqk of »

&

have kept them away from demanding tigir rig

maintenance rights, which are design e laV\ <$—
\ , Q

3.8 Conclusion %
Polygamy 1is LOHSldL 11 loi t soc necessities. Islam applies specific

conditions and pldu,\ on ghes I}Amﬂ& to practice it. However, regretfully, in
Afghanistan, the 1 cunp e/lir \and abuse women vis-a-vis separation and

divorce. Beforg Sm polygamy exi s@ywnh virtually no conditions. However, with the

as the inadequate educational awareness i

advent of I Ilmilcd the number of wives a person can marry up to four.

9 Art 126. Afghanistan Civil Code. 1977.
290 1bid, Art 127.
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In the domestic context, the Civil Code of Afghanistan has not properly addressed this
problem. Family Courts are not in operation everywhere in the country to follv with

this kind of cases, and almost all of the family conditions are handled in ordi ourts.

Majority of Afghani people in recent time regard polygamy as ingom a¥ble with the
current economic situation. Most of the polygamists are us&emte, but are
financially secure, and with influential roles. It is clear th mat men are involved in
polygamy because of tribal competitive events, limit mbe S and women
oy
exploitation. Women remained silent when their husba ke ngw c's@use they

fear divorce, their futures, children’s welfare, and v-n lifé eve‘h&f a divorce,
women are not granted custody of their childrt. Q‘ é

/
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