CHAPTER 4
CONCLUSION

41 INTRODUCTION Y~

The primary objective of this Thesis is to unravel the history and @k#‘ of
Diplomatic Relations between Malaysia and North Korea for the past 48 m&v
purview of the Vienna Convention on Diplomatic Relations 1961 (VCDR %The second

identified as

in the

objective is to identify and analyse the weaknesses in the VCDR 1961, that
the causes of diplomatic rift and severence between the two countries ¥e. the abuse of
es'and evidence of such

tat an(g']’m?ing in the
internal affairs of the Receiving State [Article 41 (1)], the immu ofidiplormaticspremises
(Article 22), the inviolability of diplomatic bag (Article ﬂ%@erson no ra}a@cle 9
es Malagysia and Nortfirorea to

\"QH N\
a , ha e'ly-Tracks of
Diplomacy. This Thesis is organised in four (@Mers that pt(tQ ccomplish the

aforementioned objectives. \ O
AN

4.2 HISTORICAL DEVELOP OF)\%.‘ S%S DIPLOMATIC
RELATIONS FROM THE INT TI LAW@ T OF VIEW
Chapter 2 introduced the origin hi elopn\n\fn(fof diplomatic immunity —

an essential feature of the V%W - ¥peci Il t@olution of its founding legal

theories; from Representativ acter to Extra_Fepritoriality to Functional Necessity.

Since the regime of dipl W imm'J \isa prcgot of established State Practice (i.e.

Customary Internation ), t iff nces{qb understanding on how the rule of
inviolability applies (mplom tie ba F'pl@%ﬁc courier and diplomatic premises are

inevitable. The ab% plomatic unit;&particularly the diplomatic bag and diplomatic

premises and t 0 matitnﬁ%zona n Grata which are singled out as the sources of

diplomatic dis;N.te tween Malaysia a@)}grth Korea were further discussed in Chapter 2.5.
\

uring on the number of State-Parties involved, Chapter 2 highlighted the fact
e YCDR 1961 and the Vienna Convention on Consular Relations 1963 (VCCR 1963)

tha
oftentouted by the United Nations as the most successful instrument of international law.

Their universal acceptance is reflective of the efficient Codification undertook by the

diplomatic immunity by North Korean diplomatic mission. Inst

abuse were in the form of disrespecting the laws of the Receiyi

()] Thirdly, the study aspires to recommend alternativ

International Law Committee (ILC). Ununiformed State practice in Diplomatic Relations has



raised the urgency for a streamlined and systematic body of law governing the same. Both the
VCDR 1961 and the VCCR 1963 have thus far, accomplished their objectives. Undoubtedly,
authoritative State practice was the foundation of the VCDR 1961 and VCCR 1963. Y~

43 THE MALAY’S ART OF DIPLOMACY %
(SENI DIPLOMASI BANGSA MELAYU) A

Historically, the genesis of all diplomatic relations stems from the co

S economic
activities. A country that has less economic activities are less attractive,for soth merchants
and diplomats. In short, sovereign States are more interested to folv)

i h

with States/Kingdoms that are centres of bustling commercial act

omatic relations

a;]ter 2 in general
delved into the history of diplomatic relations in Malaysia p her for 1963. It
further explored on the historical background of diplomatig, relations duringgth e'rxﬁrthe
Malay Melaka Sultanate and even earlier, during the r@eraja y T-hz)m the
Malay Peninsula. 4' \/Y_

e s T
eu§me d as most thriving
pire — enormous v@%h and formidable

feat_was the Sultanate’s

During the 15" century, the Malay MelﬁWna

entrepot in the world. The greatness of the M
political dominance — were the envy of nem y

elegance in the art of diplomacy; o be av rs and rich maritime
merchants. Melaka port-city’s strategi catlon t tﬁ an Ocean and the South
China Sea (i.e. the ‘Maritime Silk d”y'wasl a*majom facto the rapid transformation of
once a miniscule fishing villa% Ioballj known frf@s ocratic Sultanate. International
maritime trade also brought the ay 061 infcontact,with the Muslims merchants who

controlled the treasured &\f?ade alnd a fac@?;], the spread of Islam in the Alam
is time, e

Nusantara. At this tlrlg\ T atlc doms like the Srivijayan Empire had
already started the pﬁa’e cha g’env%%/dlplomats especially with their suzerain;
the Chinese Em med @s asource ealth and political power, vassalage to the

metl‘r' @m g a kingdom’s rule over the fragmented Malay

Chinese Empi

polities in t lay Archipelago.

‘%r 2 then unfolded the descriptions of the Malay’s Art of Diplomacy (Seni
lam Melayu) as being practised during the Melaka Sultanate and later by the

Dip
w of the Sultanate during the era of Western Colonilisation. To the Malay polity,
diplomacy has been a treasure that ensures the sustenance of their life, religion and freedom.



Hence, the mastery of diplomatic skills is a pre-requisite for all Malay leaders, especially the

Sultans.

Parameswara himself made it a policy to embark on a diplomatic jour m
Chinese Empire as a mark of respect to the Chinese Emperor. His entourag sually
laden with luxurious gemstones, expensive textiles and high-grade quality A@from the
Melaka port-city as diplomatic presents. It was a diplomatic tradition Ted by his

successors. The Malay’s ingenuity in diplomatic skills (Kebitaraan erdiplomasi)

were also captured in a number of famous classical Malay literatures. uI reading of the
Malay Annals (Sulalatus Salatin) would reveal several strategies oyed by the Sultan and
his noblemen (Pembesar Melayu Berempat). These strat ere .employed either to

id bloodhath against \@tﬁng

cement an already flourishing bilateral relations or to

kingdoms. For example, in Hikayat Hang Tuah, in acc ishing his duti aslt icial
representative of the Melaka Sultanate to the Slame 0 P(a ah h%}r exploited
several diplomatic strategies such as respondlng hi Iici (Ja ? Berhelah)
and using his charm offensive to captivate the th uler |kaya§<%g Tuah also
recommended the mastery of foreign Ianguage gst envoysyto sm(@en the diplomatic
communication process with the Recewm Fl % i ‘}'Ianguage will dispel
prejudices and discrimination which ma h egot ?ron process.

In Sulalatus Salatin, the f al acy wa! demonstrated by Melaka’s
most distinguished nobleman, end ra Tur’Per In ce of imminent invasion from
the Kingdom of Siam, Tun Per !ﬁ atic strategy known as Strategi
Pemujukan (Persuasion 2@;@ Thcl Pe a3|0n egy was divided into two (2) phases,
firstly, sending an envay and%seco |ng omatlc letter to the Kingdom of Siam.
In a diplomatic lette t n by Tun rﬁl! tﬁQMelaka Sultanate in her bid to pacify the
tension between des ad or Slam s military defence system and the

kingdom’s lo The §1 sef Km as pleased with the Sultanate’s humility and
sincerity. SA

ere the contents of Kﬁe?étter despite Melaka’s growing superiority over the
Siamese om, under the rule of Sultan Mansur Syah. The courteous tone of the
dip ter signified the Sultanate’s maturity in diplomacy. The Malay’s ingenuity in

iplo was further illustrated in the variety of policies invented by the Sultanate to suit

the mism in International Relations, inter alia, arranged royal marriages.



The element of Islamic diplomacy was adopted by the usage of Arabic salutation in
the diplomatic letterhead which intended to inform the receiver about the religion of the
sender. The highlight in Sulalatus Salatin was the Melaka Sultanate’s policy on Neu .
Although Melaka and Siamese Kingdom were at loggerheads, the Sultanate ho m
the first step to be politically neutral and friendly to all nations. Neutrality-%lr urrent
ideology in Malaysia’s foreign policy when Malaysia Second Prime Minister Tun Abdul
Razak Hussein paid a historic visit to China on 28 May 1974 to normalisethe suspended
bilateral relations between both countries since the fall of Melaka port-wthe Portuguese

in 24 August 1511. Y"

44 MALAYSIA’S DIPLOMATIC RELATIONS R dN\EaLICY -
NEUTRALITY & NON-ALIGNMENT @
N4
Neutrality and Non-Alignment have been the instay of Mal a’! phcl?cy on
47-1991 er .Qg‘;ﬁing her
ﬁ‘econc@'cgﬁy. Political
y w&s still under the

monopoly of several British government-linke panies su Guth‘@and Sime Darby.
arti "Pé?ly pressing after the

The need to be politically and economicalﬁkéependen\ate%

bloody racial riot on 13 May 1969. In or refengi qMe&@,’n\a’s economic structure,
Tun Abdul Razak implemented the N% conMy (@ in 1971 with a series of
Affirmative Action policies favouf?&e M,Iays Bumiputera in order to realign the
country’s economic pie. J l Q’

diplomatic relations especially during the Cold
independence on 31 August 1957, the Federation %

independence merely did so much as the country rari

4 o'é/
ka\by pa)@g a diplomatic visit to China in 1974,

verin %m the violence during the Communist

Tun Abdul Razak N unthin
at the time when the ceuntry®was Sti
Insurgency (1948-19@ the ehti
human rights viol%during he Chinese ural Revolution (1966-1976). Realising that
militant Com iSm) was sﬁll‘gﬂ);f:n ysia and the veiled role played by the Chinese
Communis (CCP) in influenci@tﬁe Malayan Communist Party (MCP), Tun Abdul
Razak w Ne eye of the storm by addressing the issue of Malaysia’s sovereignty and the

rid ms avoiding China due to her unspeakable

loyalt Malaysian-Chinese. Being politically neutral to all countries and economically

indepe t are crucial for Malaysia to emerge as a developed nation. Being loyal to one’s

cou Is integral towards nation-building which also contributes to economic restructuring.



Over time, as politicians relied heavily on the principle of Neutrality to justify
Malaysia’s stance in foreign policy, Neutrality is seen as a mere political tool, hence
politically neutral. At of the moment, Malaysia is not legally bound under any Treat
politically neutral. Thus, allowing the flexibility for Malaysia en route to Non- w
joining the Non-Aligned Movement (NAM) in 1970 and founding the Z & Peace,
Freedom and Neutrality (ZOPFAN) in 1971. Be that as it may, it is impossible for"Malaysia
to remain neutral when she was the victim of the breach of diplomatic law (1*¢. VCDR 1961)
and contempt of State sovereignty. These issues were the highlightswn Jong Nam’s
murder case at KLIA in 2017. The decision to expel North Korean sador as Persona
non Grata and temporary severance of diplomatic relations Nor'h Korea were

understood as an act of self-defence by any sovereign country.

45 THE EVOLUTION & THE FUTURE OMAIF IELAC"]ONS
BETWEEN MALAYSIA & NORTH KOREA

North Korea represents a long term investment §f the
different pespectives. The focus should be d%’
peacefully co-exist. Malaysia needs not to agre thing t
cannot be gainsaid that both countries asplezthe sam tiv

qd1p1 \1c relations with China

tlc d e is seen in

of countrles to
Nort@orea aspires but it
—"%dependence, mutual

respect and complimentarity. Malaysia’s h:h ofl forgi
could serve as a good example. Whileésgthéwr countries,inthe re o were hesitating, Malaysia

jumped on the opportunity to rejuvTe bllatera atior@at was rich in history. Hence,

a proper re-evaluation from t cal, economical anhocial perspectives is the key to
lons @ an isolated State like North Korea.

Historical factsagho alaystj d North Korea were colonised by the
same Colonial Maste% pan; ﬁ r wﬁﬁ:onquered during the World War 11 (1940-
ri panese Occupation of the Korean Peninsula

1945) and the Iath enslayved
(1910- 1945;$’/n to M'orth rea also participated in the Yom Kippur War

1973) aga e Zionist Israeli re In short, both countries had the similar historical
g K

unlock the potential in sustai |ng Io

exper en panese cruelty during World War 11, both countries despise the Israeli Zionist
regi oth detest Colonialism and Imperialism. Such historical ordeal with foreign
gres has shaped the ambitions of both countries in the same mould. Thus, both

share the identical historical aspiration that opposes war, conquest and oppression.

92



In retrospect, the first move towards Malaysia’s diplomatic relations was made by
North Korea via Track 1.5 Diplomacy i.e. Sports Diplomacy. It would be sensible if the
damaged relations are rejuvenated via Sports Diplomacy as well. In fact, Malaysia isw
only country in Southeast Asia that has exploited Sports Diplomacy to sustain r M ith
North Korea. Indonesia, for instance, in 2018, had invited North Korea to a fri%hotball
tournament commemorating PSSI’s 88th anniversary. South Korea also exploitéd Sports
Diplomacy to cajole North Korea into negotiation for denuclarisation againstithe backdrop of
2018 Winter Olympics in PyeongChang. The immense influence of sportsyin’North Korea is
undeniable when Kim Jong Un specifically stiputaled Sports Dip mz&z?part of the deal to

denuclearise North Korea. In addition, Track 1.5 Diplomacy i

rt 0‘ an ecosystem

iplo aw'
Y
46  DIPLOMATIC LAW, FUNCTIONAL SSITY |P‘_m§[|‘)AT|C
N3

supported by other forms of Tracks of Diplomacy i.e. Multi Tra
IMMUNITY b 4

Oexercige_their official
functions with reasonable freedom in the Receivi ate. t of ’é?mats’ official
duties are to communicate and implement thm s of th ing S@ in the Receiving
State, they should not be bothered with th of the \CH ng/State hat are irrelevant to
them. Hence, the VCDR 1961 has full aced the qctio@ecessity theory as the

main guidance in managing the affai lomats lomatie’mission.

N
In doing so, the convecon zces theLrin iple o@%procity in Persona non Grata
ure i

as the ultimate punitive meas inst.reca nt’diplomats. Regrettably, the absence of

other complementary for s\0gounit*/e
resulted in the recurre ,e& i
allowed to expresslﬂ;\"w the im
enforcing certain Qﬁons offthe YCDR 'S%f on the domestic level (i.e. at the Receiving
State) is a st w blocl{ta)vzﬁ th ective and meaningful implementation of the
criminal juﬂj&ygtem within the @iew of the convention. For instance, although a

diploma: bjected to the criminal jurisdiction of the Sending State, the hassle of

Diplomatic law recognises the requirement for ‘diplg

xempl@s punishments in the convention had
mati ‘%’(munity. Although the Sending State is
ity, it(nas rarely been the case. The intricacy on

prose d conducting the trial in the Sending State may render the entire process as

impra l.

The difficulty of securing the attendance of witnesses who are the citizen of the

Receiving State is merely one of many reasons that will render the trial itself as complicated.
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This was evident in the case of Kang Chol who was expelled from Malaysia as
Persona non Grata. Until today, there is no update on his status or his fate — whether he has
been appropriately punished by the North Korean government for his unruly antics
other hand, Sending States are strongly encouraged to thoroughly vet their di W
previous criminal and misdemeanour records to ensure only the best candidate ted as

her official representative in the Receiving State.

Territorial Jurisdiction is essential in investigating, prosecuti Y:ylng trans-

boundary crimes. However, the magnitude of such abuse exten the Territorial

Y:a and thus, had

frustrated the course of criminal justice in Malaysia. Calls t |ty to be

exercised consistent with universal norms — erga omnes — ;§§ as the Rule of ﬁdqﬁman

rights have received mixed response. The murder of Ki g Nam is the od\p oving
the VCDR 1961 would not be able to serve its purpos

and implemented from fresh perspectives. Clearly, the DR’3 ght i?fg'enforced in
n el w{t the dynamism

Jurisdiction. Such phenomenon occurred in the murder case o

| e|n derstood

harmony with the Rule of Law, principles of

,....
w
QD

in diplomacy.

4.7  TRACKS OF DIPLOMACY I% (‘,}\

The complexity of d|plomat tes%&es t xistence of multi-faceted
Tracks of Diplomacy; Sports Diplo elnione em@ﬂce the causes of conflicts are

varied, the evolution of Trac% omacy ‘ens fh@amble solutions are the ultimate
aim of such endeavour. Sustainabifity

ution é‘éttamable only if the mechanism is
designed to be inclusive i aII ke cllders e inv d in the peacemaking process.

Reminiscing @}mst ry “of q;hlc ﬁ‘lblomacy, Rasulullah (Peace be Upon Him)

had once showed dom ving spute amongst the Meccan tribes. The Holy

Prophet (p.b. oned Y:ls opting an inclusive approach to achieve a win-
m&a Prophet (p.b.u.h) @nvned all leaders of the main tribes in Mecca and

each of Mld the edge of a cloth meant to place Hajr Aswad back to its place in Kaabah.

win situati

By an inclusive approach (i.e. Syura), none of the tribe leaders felt left out or

en nd each of them were involved in restoring Hajr Aswad. Clearly, inclusiveness
stre on the importance of collaboration and inter-dependency amongst all parties. Inter-
dependency and inclusiveness are the foundation of a lasting diplomacy, particularly with the
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involvement from the non-actors in international relations such as academicians, religious

leaders, entrepreneurs and athletes.

In a nutshell, inclusivity and inter-dependency are the epitome of democrathlce

in diplomatic relations and/or diplomacy as such process requires ingful
involvement of all stakeholders. Sports Diplomacy is the suitable platfoﬁkreconcne
differences especially between States that share little similarities. In moderrwbmacy, these

non-actors who are experts in their respective fields carry diplomatie,significance to the

peacemaking process. Y.

Historically, Sports Diplomacy was exploited to boastsdiplomatic triumphy as in the
case of East Germany and West Germany of which they competed as @ unifiedeteam in.the
1992 Barcelona Summer Olympics, following the fall of the i in v‘m@%l.

Sports Diplomacy was also explored to initiate diploma
Diplomacy during the 1971 World Table Tennis Ch i’;lons i

remembered as a turning point in formalising bltwlati |
t

that culminated in the diplomatic visit by Pre

of Sports Diplomacy has seen the pollcy to |m|ta ed fm Vi

ina s‘ng Pong

pan. T@'event was
en thesU.S. and China

19@ he effectiveness

el&hl_sewhere
In Malaysia’s case, Ping Pong cy was mer @:tacle but a showcase of
two politically divergent countries co mg 0 al (i a&eutral) platform that aimed

not on winning but forming ast ilateral rel ons eniably, it is easier to severe
relations than spending many and y Is .pll ing and sustaining it. However, the

future of diplomatic re%tweelil 1a an rth Korea is mutually beneficial if

both countries could fin tos it

4@
NG
¢ l(,-)('/

48 CONCLU Et 4 O
As a pe tion is WE}I\ known as amongst the frontliners in promoting

viable reglme eful co-existence \@Btrallty and Non-Alignment are the pillars that
underpin Malaysia’s efforts in mamtﬁing the aforementioned goal. As such, diplomacy and
its art are essential in governing the dynamism in diplomatic relations. Chapter 2
fulfi this objective by capturing the essence of Malaysia’s Neutrality and Non-Alignment
rmhich have their roots from the ancient Seni Diplomasi Bangsa Melayu. At the time
when maritime merchants doubled up as emissaries, the Malay’s art in diplomacy infused the

local elements of courtesy (sopan-santun) and the Islamic virtue of equality. In essence, the



Malay polity was diplomatic at heart. Thus, the Malay Melaka Sultanate prospered with
economic policies that were traders-friendly (e.g. low taxes) and foreign policy that was
friendly to all. Traces of Seni Diplomasi Bangsa Melayu which focused on Neutral

Non-Alignment were apparent in the classical texts of Malay literatures such m
Salatin, Hikayat Hang Tuah and At-Tarikh Salasilah Negeri Kedah. Chapte& d that

the vestige of the Malay’s Diplomacy is still relevant and has been improvisedsince the
premiership of Tun Abdul Razak in 1970. q

The further discussions in Chapter 2 posited that maintain%maﬂc relations
with North Korea is actually a balancing act for Malaysia that regui eIi(]ate deliberation
amongst the similarities in historical ordeal, the notion ng i dw and the

@

abhorrence to flagrant violation of human rights.

4

t L

The contempt of the VCDR 1961 and the persisting“abuse ofrdiplongatic irWnunity as

shown in several case studies in Chapter 2 justified% in-d \tN y es ezz'r\a'ily on the
misuse of diplomatic bag and diplomatic premiéwemb plom mission. The

analysis in Chapter 3 proposed the alternatiw acks o
resolving legal dispute beyond the conventional le \Fr(

ma addressing and
otk {i.e. Metanomica) that

encourages inclusiveness, collaboration and,de ocratit’practic sar@gngst the stakeholders.

“ &
In conclusion, this Thesis prove ti %Jdip@%tic crisis, Malaysia always
acts objectively and systemati Ilmheri:jt le @ying rule of international law
(i.e. VCDR 1961). In mana%\e mur‘d koG e‘-o&’ m Jong Nam and the ensuing
S

diplomatic rift with Nortgﬂ%a, ﬂaﬁ-:\ha tr&dcted within the parameters of the
5
h
ten—
nly
5
\

VCDR 1961 as discuss hapt 5.8fand 2{4 Such even-handed approach has been
praised by geopoliti Merv s salt 9}’

embroiled with a %;Arm d ? N@b Korea. Nevertheless, as a peaceful country
that is friendly%%{;tion& ' 9 wé\

bilateral relﬂ h N

ysis and discussions in Chapters 2 and 3 showed there is a good chance for
bothycountries to resume their bilateral relations. Therefore, both countries should find ways
ake their diplomatic relations sustainable (i.e. Lestari). Malaysia’s art of diplomacy is

best exemplified in At-Tarikh Salasilah Negeri Kedah’s 101 Isyarat Perang — “the first 100

sia is fully aware of the risk of being

iSe for Malaysia to pursue or continue amicable
orth Korea.

steps are for negotiation, the last one is for war.”
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