CHAPTER 2

¥
LITERATURE REVIEW *
N3

2.1 Overview
This chapter provides a review of the literature on, the s covered by this

Ised ,his chapter into

study, as well as the overall idea behind it. The researche

two sections on the following topics: Figh forensic concepgin Islami evidence,

L ]
and curriculum and training modules for Syariahfc@in Malaysia. e,xar@)&the

growth of Syariah law in Malaysia, the quality o riah off}ce s’ and Isl _}c affairs
officers’ human capital in Malaysia, and curn?'m
evidence in Syariah courts. Finally, thw

deficiencies that need to be addressed @tudy.

est F@orensic (M. H. Ahmad,
din, .2Q<ﬁ", 2017a, 2017c, 2018:

0;
- - - \- -
Baharuddin, Bidin, et aIW& ahar dln,éﬁan, Mutalib, et al., 2019b;

Baharuddin, Ruskam, ., 2015a). s 2 &
Another term M&he sorll \&uses IS (Ez?qah Forensik’ (Baharuddin, 2017a),
but he also some&uses iqh ensi . H. Ahmad, Razak, Saharudin, Shah,

haruddin, 14,%61551, 2015b, 2015c, 2016a, 2016b, 2016¢,
0 h,@i,zoﬂb).

'ﬁtudw& Islamic jurisprudence with forensic science,

Hashim, et al{2019a; B
2016d, 20 %f

T s%; C
encom %

m%; interaction (M. H.)thmad, Razak, Saharudin, Shah, Hashim, et al., 2019a,
; Baharuddin, 2014, 2017c, 2018; Baharuddin, Bidin, et al., 2015; Baharuddin et

I.E 018; Baharuddin, Mutalib, Ismail, Ahmad, & Saqib, 2021).

Islamic legal maxims, relationships with Islamic law’s purposes, and
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This notion is also transferred into the historical arrangement surrounding the
application of forensic science in Islam as well as the fundamental princi f
forensic science that must be understood within the context of Syariah | m
Ahmad, Razak, Saharudin, & Baharuddin, 2019a, 2019b; M. H. A r%'?azak,
Saharudin, Shah, Hashim, et al., 2019a; Baharuddin, 2017c). ‘K

According to previous Syariah manuscript discoveries, for

Islamic jurisprudence may be combined on the article and co
law (M. H. Ahmad, Razak, Saharudin, & Baharuddin, 2019 . Ahmad, Razak,
Saharudin, Shah, Hashim, et al., 2019a; Baharuddin, 201 ; Baharuddin et al.,
2018; Baharuddin, Ismail, Mutalib, Ahmad, & Razak! : Ba aw al., 2021;
M. F. Mohamed et al., 2019; Saharudin et al., 2019). " \Y‘

' -b

2.2.1 Epistemology in the field of Figh For 4

N
bi word{‘ﬁgh’ with the
{<

and rjani (1983), the

The name ‘Figh Forensic’ is phrase logy f the

{

English word ‘forensic’.
According to Ibnu Faris (1979), ami (199

word ‘figh’ literally means al-fahm
As Ibnu Manzur (1994) ex
religious knowledge for its s

, this literary term=iS often connected with
ty, splendo and~§éper|or|ty over his academic

pursuits. Yv
Meanwhile, exp dlstl tls mlc*&b’ools of thought have differing
opinions on its tec nIC <</2008 al-Nasafi, 2015; al-QarafT,

2000; Ibn Mufll 97 | %

5"
" According to 003 the terms fﬁ hm are interchangeable and refer to the same thing.
This presup af |I|ar|t withplslam in re generic sense. In some contexts, it can also refer to
the conclu p% reasonable jper v@d draw from the available evidence. In this context, the
term is um ur'a an- Nisa'werse 78, and Surah al-A'raf, verse 179.

8 AI-N Hanafi’s S ool, deﬁne in his Kashfu al-Asrar Sharh al-Musannif ‘ala al-Manar:

\C'RIMYL: iloaidl) Lol e alenl) e 20 A8 YL e \,w\)

chnically, it means the knowledge of legal rules pertaining to a conduct that have
een derived from their specific evidences by inference.” (al-Nasafi, 2015, p. 9)

G arafi, from Maliki’s School, defined in his Shar/ Tangih al-Fusil:
RUNREWON TR HOWU - WA FCERE ol ~ eI (3 asdl

“Figh in it technical meaning is the knowledge of legal rules pertaining to a conduct by
inference. ” (al-Qarafi, 2000, p. 175)
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Going deeper into their definition, the difference between their interpretations is
only in the words they use. However, their implicit meanings carry the same ing,
which is the knowledge of Islamic legal rules (akkam al-syar ‘iyyah) rel W’Wa
conduct, derived directly from specific evidence (adillah al-taf; h) or
extrapolated from its general principles in light of its intrinsic purposAgdsid) (al-
Ashqar, 1982; Kayadibi, 2018; Nyazee, 2003; Wahbah al-Zuhayli, 2

Additionally, al-Ashqar (1982) noted that sometimes
addressed simultaneously, and occasionally they will be g ed individually.
Concerning Islamic legal rules, Figh and Syariah thrlained jointly.
Meanwhile, Syariah should be considered independe att rs%, and figh

23 \T
word ‘forensisy, v’hhﬁhﬁ?neans
r, 2008; Maliat &.Hiiri, 2019).
Forensics is alternatively characterised as an art Ka(‘ﬂ/e d%@ge or a field
of law enforcement concerned with the @ion vidence® (Aiyar, 2005).
The term is said to have originatedM 7™ centu
2019). (,‘2 >\~T ,<\

The Roman forum, as e@ y Weiz q(201® a political, legal, and

multi-dimensional economic% yet t

shall be discussed separately in matters of ijtihad.

The term forensic is derived from the

forum, court, public debate, and argumentativ

time,‘bb.e noun has experienced a

significant language shift. Ynﬁ)rum is pregressively~becoming a courtroom with
forensics for use of medici d science. The Hasibleaning of forensic has vanished

g s - , :
\has\ comeéj»é application of science in court

in the modernising, proce

—

procedures. <$
Accordi Rich rd‘ fin ((e})“ned forensic science in the following
manner: (j)

Al- Shafi’i School, eﬁr@ﬁhis Minhdju al-Wusili ila ‘Ilmi al-Usil:

Bayf W1,
\h \c'j ki) Lzl e S Blenll e 20 -V ol s azdll

e figh is the knowledge of legal rules pertaining to a conduct that have been derived
om their specific evidences.” (al-Baydawi, 2008, p. 51)

O uflih, from Hanbali’s School, defined in his al-Mubdi * fi Sharh al-Mugni .
VWU Blasd) Ll r el e 201 A8 YL (el T

“In technical meaning: the knowledge of subsidiary legal rules which derived from their
specific evidences by inference.” (Ibn Muflik, 1997, p. 17)
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“Forensic science is the application of science to the criminal and civil
laws that are enforced by police agencies in a criminal justice system.
Forensic science is an umbrella term encompassing a myriad
professions that use their skills to aid law enforcement oﬁicial&'\n
conducting their investigations.” (Saferstein, 2015, p. 22)

Aside from that, forensic science is similar to other analytical s% In terms
of technological applicability. The objective of forensic science it, apart from
other analytical sciences (Bramley, Brown, Ellison, Hardcastle, mrtin, 2000).
Forensic science can give impartial, reliable and relevant inf mto the criminal
justice system. This enables lawyers to undertake stud ﬁ;k‘p the strongest

arguments in trial (Asten, 2014). \4
The forensic sciences include forensic anthropology, forensi donthgy,

e
forensic accounting, forensic pathology, farensi @n&%logy,
criminology, forensic computer and digita ic geblogy DNQthysical,
chemical, and biological analyses (Marasa & Miranda, 2044, in, 2015).

The phrase Figh Forensic is phrase@/the t an ensics, both of
which have been discussed before. Inw , Figh € ref@to the knowledge
and comprehension of Islamic law aBout the pr \EE\Q\ orehsie'science in the Muslim
everyday life (Baharuddin, 2014,"2017a, 2017c). This ter@nology not only shows

how science and Islamic lawasareNintegrated,, but z;Is ws how Islam is flexible
and comprehensive, whichwyi S ifferent £ypes of knowledge and is still
relevant today (Bahar% 17c; Bvsaru in, @0 et al., 2015). It was stated in
NGy,

defipition of figh forensics covers on the
in ensic science from the Islamic

his thesis as follows:

“Through @fic I
philosop &*a pect i

i
is mofe t a,u!it relationship between complying with

perspec&a
the tical knowledge Yrevealed by the revelation towards adopting
for, % ]

zenc?l redlis g@]dsid al-shari‘ah.” (Baharuddin, 2017c,
branch of Islamic ;\ rudence that is most ideal to be related with the

%Nf ‘Figh Forensic’ is the branch evidentiary, which is under the quarter of

, penalties, and the judiciary. This field of jurisprudence is often covered in

Oail in the chapter on prosecution and evidence (ad-da ‘awa wal bayyinah).
According to Muhammad al-Zuhayli (2016b), the phrase al-Bayyinah is

synonymous with the term al-Ithbat, and the two terms are often used
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interchangeably. This is due to the fact that the application of Figh Forensic
concentrates on the element of gathering evidence and using it as a form of eﬁw

in Syariah courts rather than the other way around. \

2.2.2 Forensic analysis as means of proof in Islamic primary sou

Several historical incidents demonstrate the use of forensic e\wne in proving
and convicting. In Surah Yusuf, verse 18, Allah (s.w.t.) mention

Sy A
A gs“‘)f'\"")

O yinaf G A
“They stained his shirt with false blood. He said: “Nay, but yeur mi‘hd\?’

Have made up a tale (That may pass) with you r me) patie r‘r&b
fitting: Against that which ye assert, It is alone) Whose help can

sought”
z n Y@Xz 18)

The brothers of Prophet Yusuf have sented Prophet Ya’qub with
Prophet Yusuf’s (p.b.u.h.) garment. The sed «fake % ve Prophet Yusuf

fSphet Ya’qub (p.b.u.h.)

. /,5,) Lo ,//:C o
wsjdﬂ;,@\f\r&i@\rguy&ydug,\ff

-

(p.b.u.h) was devoured by a wo
compared the bloodstains on th

‘é\ Source: Mann (2010)
0 Photo 1: Bloodstain analysis on the fabric

His investigation discovered that the blood appeared to be from an animal, based
on the morphology of the blood (Shamsuddin al-Qurtubi, 2006b). The fact that no
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wolf bite marks were found on the garment further confirms the findings (al-Nahhas,

1988; al-Shawkant, 2000; Ibnu Abi Hatim al-Razi, 1998). Y.

e NS
WH Sloan, F usson@ Robertson (2019)

Photo 2: Physi %/sia \lgee;t;ktile

L’} Qv
After conducting a thoM vestigati rop&ﬁoﬁ{a’qub (p.b.u.h.) disputed
the false allegation made b hildren a the@h of Prophet Yusuf (p.b.u.h.)
(al-Sa'dr, 2000). 2 N

s
As applied to%’ foi \N nce aﬁgfcations, the analysis performed by
the Prophet Ya’&). .u.@fene@ as bloodstain analysis on the fabric
(Dicken, Kno%r, I;e?t, 10]&),@u, Michielsen, & Baby, 2019), and the
physical an§3|s ards texti %a@s referred to as textile damage analysis.

N

Acgor to the ocard xc@ﬁge Principle, every contact leaves a trace. This

conceE&ortant in orensic\sggnce, especially in crime scene investigation. The

ex ccurs when a criminal’brings something into a crime scene and leaves with
0

narrative that the Prophet Yusuf (p.b.u.h.) was devoured by a wolf. Due to the lack

S g (Mistek, Fikiet, Khandasammy, & Lednev, 2018).
0 There is no wiggle or biting impact on the mentioned garment, notwithstanding
of an interaction, Prophet Ya'qub (p.b.u.h.) denied the allegation. This premise also
applies in Surah Yusuf verses 26-29.
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“He said: “It was she that sought to seduce me — from my e) self.”
And one of her household saw (this) and bore witness, (ﬁ% “If it be
n

that his shirt is rent from the front, then is her tale tru is a liar!
But if it be that his shirt is torn from the back, then

is telling the truth! So, when he saw his shirt, - that i rn zjthe back,

- (her husband) said: “Behold! It is a snare of men! Truly, mighty

is your snare! “O Joseph, pass this over! (O wife), or iw thy
sin, for truly thou hast been at fault!” ‘ \Y'

, | <2

-Qur’an. Yustf 12:26-29)

s N

According to Locard’s Exchange Princip e an ange bétween the

perpetrator’s action and her trace. V “\ %

The perpetrator was al-*Aziz’s 'f% tried t 1Y ;S:;s Prophet Yusuf
(p.b.u.h.). The Prophet Yusuf (p.b. hd tox@x his:g ents were pulled
from his back by al-‘Aziz’s wifi %mp ax@ent has a rip from the

collar to the cuff on the back ( aused by the wife of al-
‘Aziz attempting to stop him fkhq eei <<9’9; Sayyid Qutb, 2003).

The Locard’s E)ﬁang princip rip in a piece of clothing is

regarded to constitute t idence.'o

Besides that, were 1e \R i aditions showed the use of forensic
science in convi\ pro thezelaim.

wip

=
L

4,

2

-
PR

: . ‘J@f\m }iu‘/) Lsf/l L;}:l.sj\ ;5 c;/})\ff; L;;- Logeennns

’ \ 2.7 = >, > PRI SR

\ (g sod) o g e 2l Saad b S
bdul Rahman bin ‘Auf (r.a.) narrated regarding the story of the killing of

Abu Jahal, “...they both (Mu'az bin Amru bin al-Jamuh and Mu'az bin

‘Arfa’) hastened to him with their swords till they killed him. Afterward,
they went to the Prophet (p.b.u.h.) and informed him (of what they had

done). The Prophet (p.b.u.h.) asked them, “Which of you killed him? Have
you wiped your swords?” They said: “No.” The Prophet (p.b.u.h.) then

48



looked at the swords and said, “Both of you killed him.”” He then ordained
the belongings (weapons, shields etc...) of Abu Jahal should go to Mu ‘az

bin Amru al-Jamuh. Yv
(Hadith. al-Bukhari. Bab Man lam yukhammis al-aslab, wa man c%
qatilan salabuhu min ghayr an yukhamisa, wa hukmun al-im
#3141; Muslim. Bab Istihgaq al-qatil salaba al-gati 7 2)
Circumstantial evidence is allowed in court because the Tt (p.b.u.h.)
inferred bloodstains on their swords to identify who murdered% h
2009). By inferring from the swords, the Prophet (p.b.u.h.) di d that Mu‘az bin
Amru Jamuh was the one who fatally struck Abu Jahal rz:in I-‘Ayni, 2001).

al (‘Azzam,

Among the conclusions drawn was the depth to whic

ords pW@u Jahal’s
body (Badruddin al-‘Ayni, 2001). As a result, the Rrophet”(p.biu.h.) oWe{Yppon

him Abu Jahal’s possessions. Meanwhile, ac g"to al-Nawawi '( , the
Arfa’, who also had a role in the killing of % %\T
With today’s technology, prospectﬁeﬁ plle s in this case
C

include blood pattern analysis on s d weaponsgy to |d®fy the owner of

Prophet’s statement “Both of you murdered hi

;'

bloodstains on such swords (Com| Yarm er 2@9 Williams, Graham,
Jermy, Kieser, & Taylor, 2019), a tomy on_a ecea erson to ascertain the
cause of death, which might e n cau I|C|rﬁw stabbing things (Banwari,
2017; Koehler, 2016). N

In another tradit curre e fr !h@*y of tribes’ ‘Ukl and ‘Uraynah

may be used as a reference t studr he foot and shoe imprint.

2=
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“From Qatadah, Anas (r.a.) narrated: Some people of the tribe o

and "Uraynah arrived at Medina to meet the Prophet (p.b.u Cﬂyx
embraced Islam and said, "O Allah's Prophet! We are the owner;%ii
livestock (i.e., Bedouins) and not farmers (i.e., countrymen).” They féund

the climate of Medina unsuitable for them. So, Allah's nger
(p.b.u.h.) ordered that they should be provided with some mileh camels

and a shepherd and ordered them to go out of MedinaMdrink the

camels’ milk and urine (as medicine) So they set o when they
reached Al-Harra, they reverted to Heathenism a bracing Islam,
and killed the shepherd of the Prophet and drove a can'els. When
this news reached the Prophet, he sent some in pursuit of ghem.
(So, they were caught and brought back to the het | (p.b.u:

Prophet (p.b.u.h.) gave his orders in their c rn. So, their
branded with pieces of iron and their hand legs were cut
were left away in Harra till they died in that s of theirst”

. Ih
ej w FY'
: \/T
rainah #4192)
tch en to find the

(Hadith. al-Bukhari. Bab Qissdtun ‘U %\

According to this narrative, the PW.b.

‘Ukl and ‘Uraynah people who hN
shepherd, and drove away the came -Qastal \59 A

In addition, lbnu Hajar al- anig(2013) also r@ted that twenty Ansar
o
youngsters and a ga'if (tr% were “di

edAﬁz}—did not identify those
participating in the trackingvauon.’ ‘é\
I
h ®_ } 10

FOOT ZONES IDENTIFICATION LINES

oned Isl

Q‘ { ; WEB SPACE O1 ITLINE

c | 2= ~WEB RIDGE LINE
( (WRL)

% - ; \ 2 M.ATERAL LINE
E% MID-FOOT J i~ - num
%\ REARFOOT ‘ ~——T-HEEL LINE
0% Kirsisi (L)

Q Source: DiMaggio & Vernon (2010)

Photo 3: Footprint analysis
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Photo 4: Shoes impress alysis |
s X
They found ‘Ukl and ‘Uraynah folks by fo?wmg }&Q steps l@{e (Ibnu al-
Mulaqqin, 2008; Mulla ‘Ali al-Qar1, 2002a).
The forensic foot and shoe irr* lysis re
principal. Footprints, foot imprints Qn inso

0 WZ'
surfaces, such as soils, sand, or snew, may z}! lect
q

ch&s shoes, on a range of

ettsi&%vidence (Kanz, 2015;

Krishan & Kanchan, 2015). <8¢
Another tradition demonstraied et M mad (p.b.u.h.) used breath
screening test to confir druRenness. he f Iqw@idition provides this:
: ) ‘o’ X, . -

e saidi The }’rophet (I;.b.u.h) smelt t/he
L

Y
Narrated fr&% B
breath of% i i O
(ﬁ Hadith, A%u @cﬁi Bab Rajmi Ma ‘iz bin Malik: #4433)
T &“Etin Q”_Jes f@t\he root word “nakaha”, which means to smell
x’{eath (Ibnu Faris, 19{/35' In addition, al-Faytmi (1994) further mentioned

some S
th ﬁdone to see Wheth@e individual consumed the intoxicant. The narration
fr slim (2016), hadith number 1695,° has the lengthier version (al-‘Azim Abadi,

o Sakhth Muslim, hadith number 1695, Muslim (2016) recorded the following verbatim:

o Ty i dom rl: S ) P (@ O ah G
Allah’s Messenger said: Has he drunk wine? A person stood up and smelt his breath but
noticed no smell of wine.
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1995). In this hadith, the Prophet (p.b.u.h.) doubted Maiz’s confession and undertook

istinkah to corroborate it (al-Khatabi, 1932; Ibnu Ruslan, 2016). Y'

Photo 5: Alcohol screening tes

This method is analogous to forensic i i ected drunken
people’s breath. The toxicologists use aIuat@ alcohol levels in
the pulmonary artery using alveol th (I\@%'?va, rasad, & Murty, 2010).
The Breathalyzer is a frequen@ev'ﬁe fo asugg@ Iveolar breath alcohol

)

q
concentration (Harding & FieI&

in 015)4\‘0

Aside from that, thYs scijtifi idence~to substantiate their case or
exonerate the innocen%a Qayyim al-J wz'iyy@(ZOlQb) narrates from Ja‘far bin

Muhammad:

ERekY :
s & c;ﬁl\ Risld o 66 b S ey

- e
2.2 d

- of - P R SR P
@’v—"\'@%w&ﬁ) Ly b P e

9" Y Y. - P -f 1 . o gl s
e ~\%JW.5{@<¢WMJ«&A\@@M} cwépgxg);)s
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¢ g P N IR IS A SNPEES S ‘
o U 4 gin ags ) BT G A ol

w . . =77 . .. .. f/. 7 £ w///'/ -£ N T 257
%, o A8 g Cwen Loy AL ol L Al (g0l B o (sl

0‘ G L R Y 7 e 0 e
LA s s O e ek o s e sl 6 O e
£ PRy 36 .= o 3. Fa;
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“A woman was brought to Umar bin al-Khattab (r.a.) and she was in love
with a young man from al-Ansar. She was very fond to him, and when he
did not obey her, she tricked him. The woman took an egg, threw away i
yolk and put the white jelly of the egg on her dress and between her %
Then she came to Umar (r.a.) shouting that: “This man assault
disgraced me among my family and this is the mark of what he did
consulted other women and they said that “there is a mark of th on
her body and dress”. Umar intended to punish the young ut the
man appealed for help and said: “O commander in chief of the faithful,
verify (be sure) in my case, by Allah I never committed any” sin nor

intended to and she was the one who tried to seduce me buty refused.”
Umar said: “O Abu al-Hassan, what do you thi 0%6 two?” Ali
looked at what was on the dress (the mark) then rej for some
boiling water then he poured it on the dress. Th ite solidified. Thep Ali
smelled and tasted it and he knew the taste of g and Seol the
woman so she confessed. ” (Ibnu al-Qayyim al 19bgp.

Based on the above narrative, Saidina Ali

evidences (Baharuddin, 2017a). It is used to inv

In this case, a forensic science appligation
Acid phosphatase (AP) screening is n@
detecting sperm. This test is the princ&su

identify semen stains. This is due t(%resence

STEFS
; L

0% Source: Schlagetter and Glynn (2017)

Photo 6: Acid phosphatase (AP) screening test using Brentamine
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The Brentamine test is used to determine whether or not there is any AP activity.
The screening test includes pushing dampened filter or blotting paper agai
item’s surface to transfer seminal fluid to the paper. The paper is next“eyaluated
chemically (Lewis et al., 2013). The interaction of naphtol (in sodi phthyl

phosphate combined with brentamine salt) with acid phosphatase en stain
produces purple colour (Davidson & Jalowiecki, 2012).
In the aforesaid scenario, Saidina Ali’s tests revealed n@t rather the
egg's white jelly. So the case was dropped and the innocent g xonerated.
Additionally, an intoxication case had been pres UY;; Abdullah bin

eWenness.
.,

Mas’ud, and he used the field sobriety test to substanti char

B G B g T AT

PRy /»sff N 8 s R RS ¢
s S e peSEuy ey oy

: gy . ' e
RS B SN ‘“;HU%@ g L Jo B,
P A

Narrated by Abu Majid aI-Hanmman came bdu bin Mas’ud
to deliver his nephew who was inebriate % ed, “Indeed, I
%’ is the following

reath.” Then he

found him drunk.” Abdu Masy:
command: “shake and is body, th
nment. The guy was
as’ud requested a whip

carried out the request scover
bin Mas'ud afterwards&@ed
n

returned to him the » o a
and ordered the (an to e beaten.
ani.

(Hadith. Al-Tgbrani+Kn tbaQ g0, wa min kalamihi: Vol 9:
N \'D 3. o
The word%z ra’ ‘ 'azm((z:%? relate to the activity of moving and
shaking som% smell “thai Ufeathbnu al-Athir, 1979; Jalaluddin al-Suyiti,

2004a). % \("
wtivitie{ néxtri linked to the present method of determining

dru ss, the field sobrie t. It was determined as a preliminary test before
N a breath or blood test on the suspect. This examination usually includes

S

physical testing (Saferstein, 2015).

54



Horizontal Gaze Walk-and-Turn Romberg Vertical Gaze
Nystagmus Test Test Balance Test  Nystagmus Test

One-leg _Byes dosed
Stand Test
Est lm®30 l
Pl o

ABC Test Ba:lkl:lvr:tde':est F|nger 662 Nose Hand Pat Test
ZYXWVUT 100, ‘b Test
SRQPON ol b

100, *
EDCBA : 2 k ‘\

MLKJIHGF |
Source: FieldSobri ‘s.ord(2022b, 2022d)

Photo 7: The psychophysical tests used in Field"Sobrjety T; \Y-
|5

Horizontal 4 \,Y.
Nystagmus gst oy X~
N/ S

S
N
RN\

our ieldSobrietyTests.org (2022a)
'S
Phot@'8: Hori gafiystagmus test

Source: FieldSobrietyTests.org (2022¢)

Photo 9: Walk-and-turn test
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One-leg
Stand Test

X
N
.{’3
‘Z"

Source: Fi dSmTests .org (2022c)
Photo 10: One-leg stand i\d

These include the one-leg stand, horizontal nystagmus, z,lk @v urn,

hand-pat, Romberg, and tracing of shapes test ith, Rob‘ms n, zdar Geller

2016). Four trustworthy and effective psyc S|caI\tK are h ontal -gaze

nystagmus, walk-and-turn, and one-legge EW é

Involuntary jerking of the eye vels to ﬁwn as horizontal-
gaze nystagmus (HGN). No one kno s w m nd no one can stop it.
The individual is instructed to a enI| ot e(&bject as far to the side
as his or her eye can go. Less c% nystagmu |s‘re when inebriated. When
a person’s blood alcohol level e, the-eye jerks before it moves 45
degrees to the side. Hi hoI Iev scr elsm jerking angles.

Tasks like W&|k%d one-leg. s qrrwl e the subject to pay attention to

two or more ba5|c ctions Iat rowi vels of alcohol in the blood greatly

nd ca@) out more than two instructions at the
same time. T%e ust &’us(pg‘ﬁer balance while standing heel-to-toe in
order to w urn successfully. I;é.must also pay attention to and grasp the exam
mstruct% e samei p

this stage, the suspec@gﬁt t walk in a straight line, touching heel to toe for

teps then turn around arh‘repeat the procedure on the other side of the line. It is

impair the capa

ry for the suspect to retain equilibrium while standing with his heels together

@ listening to the directions while doing the one-leg stand. This step requires the
spect to balance on one foot while lifting the other foot several inches off of the

ground for 30 seconds, while also counting aloud throughout the 30-second time
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period. During the 30-second time period, the suspect must maintain his or her

balance.

2.2.3 The relationship between Figh Forensic and Islamic law of evi

Previous debate identified evidence as the most relevant area ic law to
be related with the notion of ‘Figh Forensic’. There were eight f evidence
available to convict a person under this branch (Bahnasi, 9; Muhammad al-
Zuhayli, 2002, 2016¢). Following are the most crumal nected to Figh
Forensic: circumstantial evidence (al-garinah), doc@ |tab'1h) and expert
opinion (al-khibrah).

According to the Figure 9 below, the application of orenllc science ﬁs\(m'e of
the types of evidence, based on the concept of a aptatlo siJniﬂQ ce to
several forms of evidence in Islam, including ei e, d@ent and

hma il, M RB & Harun,

expert opinion (Baharuddin, 2017c; Baha%
&

2019; S. M. Yusof et al., 2019). (’2
Circumstantial evidence or al-qN pl. al-gardgin) is (@wd as any visible
signals or indications analogous to teric ite\mﬁqcle rjg(\mply it, whether used

to prove or deny the existence of t (al-Zarqa, 014 cMuhammad al-Zuhayli &

Hamish, 2019). The Syarlah Evidence,(F eragémtorles) Act 1997 defines

garinah as “fact connected e oter factlin an the ways referred to in this

Act”, and this deflnltlf% ded into Se oﬂ3~©’0fthe Act.
F &
/K\ L

c\ / Figh Forensic

AR
f N

N

Circumstantial
evidence

0 Figure 9: Relationship between Figh Forensic and forms of evidence in Islam
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As science and technology have advanced at a fast pace, the idea and context of
circumstantial evidence have also changed to incorporate scientific evide -
Qard’in al- ‘Alamiyyah) that are now commonly employed in the area rﬁc
science (al-Hadad & al-Jabiri, 2015; al-‘Ujlan, 2006; A. M. U. al-Umar, Q,“A R.
al-Umar, 2008; al-Zahrani, 1994; Baharuddin, 2017a; Idris, 2010; IFA® L, 2003;
IIFA, 2021, p. 496; Muhammad al-Zuhayli, 2016¢; Mutalib, Ismail,?&urad, 2018;
Samriit, 2007; Shabir, 2020).

Physical evidence obtained at the scene, on the victim, e suspect will be
gathered as questioned samples and evaluated using me'hodologies and
forensic analytical equipment (M. H. Ahmad, Bahar , Mahat, et al., 0; M. H.
Ahmad, Baharuddin, Zakaria, et al., 2020; M. H. Ahmad,” Raz kés\gzucﬁr\‘ﬁhah,
Hashim, et al., 2019b; al-Mahmiidi & al-TaskhirT ; "Awd Abd ,lzma?Azhar
& Hadi, 2017; Baharuddin, Ruskam, et al., “Hamzah, ruIde/YZQ Muda,
2021; Wan Abdul Fattah Wan Ismail, Bamin \faiib, f{gﬁas, 2021a;
Korbatieh, 2020; A. B. Mohamad & Isn‘@ﬂ; f!;‘, ; Shariff, Azhar, et al.,
2019; S. M. Yusof et al., 2019; S. M. ajamanickam, & I—@n 2021).

The indication of circumstant%dence o\w%an @aries greatly in terms
of its strength and weakness, as we ts rdiﬁal-B@ﬁ, 1983; Hanipah Mohd

wJonu alﬁ&yyim al-Jawziyyah, 2019a;
. Mohammad bin Embong 2005). Its

Ibnu Farhiin, 2016b; Mairﬂ?n-bte amz
strong implication m%x ise to the Igvel o@'conclusive indicator in certain
ni

Nor v. Baharom Aman, 201 ar, 20

. d
circumstances (al-'I1zz Ibni*Abdi M{Q 020by al¥Qannawji, 2001; al-Qarafi, 2001b;
|-

al-Tari, 1997; B;@h a Z‘arkas ;i 198@alam Perkara Ex P Fathilah Sidik,

2006; Dalam ra E F: iti or A@a Awang, 2007; Haydar, 2003; Ibnu al-
Qayyim al- ah, 2019b, Oﬁdwi Mansor Nik Ali lwn. Tuan Hafsah Tuan
Man, 2007; ud(}in I-Hisnt, 19

less, it i poégib[e\,‘ih'at the indicator may be so faint that it will be
u!&the level of mere ps@bility (Hanipah Mohd Nor v. Baharom Aman, 2011;

re
@ah bte Hamzah v. Mohammad bin Embong 2005; Moriazi Mohamad Iwn.
Jnaw.

ati Attan, 2005).
0 In earlier times, academics gave a limited definition of document, since it is

exclusively related with outward texts that may be read only by the senses (Wan
Abdul Fattah Wan Ismail, 2011, 2020). When it comes to the document, Saifuddin et
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al. (2019) said that scholars in the past didn’t offer a particular description, instead
defining the notes used as written evidence with different terminology such as ,
al-hujjah, al-mahdar, al-sijil, and al-wathigah.

The definition of a document in contemporary legislation, on t Qamd,
may be described as the act of explaining or describing anything by thé&qf external
writing or drawings or copies, whether done traditionally with pTd wood or
more recently using diskettes, compact discs, or the internet (\/\w | Fattah Wan
Ismail, 2011; Wan Abdul Fattah Wan Ismail & Ramlee, 201??&;1, according to al-

S

Sanhiirm (1968), the document for the purpose of evid

eprrated into two

first chument is

connected to forensic science since the papers utilised are in' the fer Gf{Qrmal

analytical reports prepared by forensic professi@ng resear no’ v.égc'lﬂed by

the division head before being submitted to the s \/‘T

\eef the fact of anything
016 §faniyur, 2005;

evid@e is evidence that

p@\ﬁcular subject. These

categories: official documents and personal documen

Al-Khibrah, on the other hand, refers to the discl
disputed at the request of a court (Mu \(al- i
Wahbah al-Zuhayli, 2017b). In the rem aw, scienti
has been demonstrated via the testimeny of e\ts

st to expre qtheir‘e}fnions as experts on the

experts are called in at the judge’s

subject matter in dispute with
judge with his or her decisi ingfah
Shaniyur, 2005; Wahb Y,:/(H,z 17 l Q’
Although therﬁ bvi Ds:é "(gshnection between forensic science
f evi

and Islamic law, dence, research Q@he topic were underdeveloped and

iy 198 uhammad al-Zuhayli, 2016¢;

inadequate. T ﬁ%a cher fjcult@n discovering the relevant publications

#
outside his . However, res rcH'er Eeil'igved that these studies are crucial. This will

make it po to L'p nysi e@ce and strengthen the arguments for it to be

admitt QM} Syariah oul{ In addition, it will boost efforts to apply it holistically
to iah,Court evidence Iavv{?\)

cording to the researcher’s observations, this lacuna in academia may be

edied by developing an instrument that can be utilised as a guide and reference for

0’ general audience. The instrument should integrate forensic science with Shariah

evidentiary law. Through the development of this instrument, the link between

forensic science and Islamic law of evidence may be highlighted and better
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comprehended. According to the researcher, this will help to reconcile the intellectual

Ay

2.3 Curriculum and training modules for Syariah officers in Mala
rﬂ& modules

barrier that has emerged.

Generally, this section covers the existing curriculum and t
taught and conducted on the targeted person either before the target wmserving asa
Syariah officer or during and after being admitted into service. \)

2.3.1 Syariah Legal Institutions in Malaysia z '
Beginning July 3, 1996, the Malaysian Ca reed with proposal

throughout M iad” t{?@'ﬂgh
blishment of J‘(SMC')oy the
ys%.)e \/Y'

Among the main functions of JKS% inate-the Islamic judiciary
system and Islamic judicial procedure(fﬁ” opt (ﬁby sta s well as to
er all@human capital in

to restructure the management of Syariah Cour

numbers of measures. Among the measures is t

Federal Government (Jabatan Kehakiman Syari

develop and implement the training pr
Syariah judiciary post including S@ﬁ? Oﬁ@é;n%st A@ﬂ perform the duties
whether at State Syariah Courts;% id¢Bure ,qslam'é%eligious Department or
other agencies (Department o%’ h Judici alaysias2011).

Since then, there has hielarch for the“Syariah court judges who each

were dedicated to di% es, types of ca§e@alifications, and court degrees.
dministrati

: L1 .
Section 41 to 44 of mic Lé!}(Federal Territories) Act 1993 have

i
provide the eligi@uir rl1ents r bei@ Syariah judge are to begin with the

experience of@a regula |§1h @r first for a period of not less than ten
years or must edi
science %m tPa hasf'been ‘@Eed by Syariah Officers as referred to in the
Pekeli '%hidmata BiI%ganTTahun 2016 (2016).
ugh the Administrattdh\’ of Islamic Law (Federal Territories) Act 1993 does
n ify any specific criteria regarding the core curriculum that Syariah officials
uld learned, but the circular of services issued requires the Syariah officers to have
Oriah education background either professional diploma or a bachelor's degree in
Syariah law from a recognized institution (Jabatan Perkhidmatan Awam Malaysia,
2016).

esto pr

Léw(ll't,' therefore desirable to review the forensic
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Looking at the curriculum modules for forensic science found in the curriculum
currently underway, there are still no specific curriculum modules that a

forensic science as integration in Islamic jurisprudence subjects especiall& al-

Jinayat, figh al-1thbat, and figh al-Qadha’. 1t is as mentioned by Kadi mong
others due to the impact of separation of science with religion resultin the world
dualistic education system since the fall of the Islamic empire beg in the 13"

century after hijrah. \)
;aysir

officers in laysia, a

2.3.2 Curriculum programs for Syariah law available
If analysed curriculum programs passed by
professional diploma program for Syariah employees has started moreyt an‘a@ter

al” services coljrr.&gc?ficials
pr% ﬁe%Wowledge

(around year 1980) aimed at providing prof
(Najibah, 2012). The program is generally a st
and training to Syarie judges and administration. X

Among the universities that offer gra gar |plor32<‘m\8yariah Law
and Legal Practice (DSLP) and Dim Law Ang! Administration of Islamic
Judiciary (DAN) at Internatio Iami@;e%it ,Q}\ Malaysia (UIAM)

(HUMCRESCENT, 2016a, 2016b iploma i dmi tion of Judiciary and
Islamic Legal Practice (DAI&
UKM, ), Diplema in Islamic Judicial and
i\i:iti aiﬁs*@m Malaysia (USIM) (Center for

t
Syariah Fakulti Pengajianv
Advocatory Practice ( t Un 2
Graduate Studies USIM, 2018), iploma Sq%fah Latihan dan Amalan (DSLA) at

Universiti Tekno& (‘JiTM (Faku{(ﬂ/%ndang-Undang UiTM, 2017). In fact,
some are rest M and p

qnd%{b} Bachelor of Shariah and Law at the
d

University %ya (UM)_(Siti iubelj & Muhammad Zahiri, 2012). The detail
has been pr d in}' le 3fto 7 below.
& i ¥

K
K
N
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Table 3: Subjects offered under the Postgraduate Diploma Programmes

Universities

Postgraduate Diploma
Programmes

Subjects offewkz
V &

International Islamic
University Malaysia

Postgraduate Diploma in
Syariah Law and Legal
Practice (DSLP)

(i) Sistem Peru ohg’l
Islam
(if) Sistem Undan&ndang

Malaysi
InstrumenRerancangan

(iii)

Kepeguam T%‘T
Undang-undang Keluarga
I
&Qﬁe ng-m&g
mba 56'
nayah
mah Syariah

Mal Mahkamah
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Table 4: Subjects offered under the Postgraduate Diploma ProgrammesY'

V =

Postgraduate Diploma

Universities
Programmes

International Islamic
University Malaysia

“ﬁ-

N

(S
sV)
Diploma in Law and
Administration of |
Judiciary (D al

SubjecSo ered
(i) Teks Undang-

U Arabic)
(i)  Undang-Undang

rga

m Perundangan
Islam

istem Undang-
Undang Malaysia
ae ajia
ook,
(vi) | Kagdlah a@ah
Fegah
{/il ara J'ecg):ah
=\ Mahkamah Syariah
iii)U g-Undang
rangan

(ix) {Undang-undang
A Jenayah Islam
Acara Mal
(" Mahkamah Syariah
xi) Pengurusan Harta
Pesaka
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Table 5: Subjects offered under the Postgraduate Diploma Programr&i

Universities

Postgraduate Diploma

Su bjectﬁ&w;d

Practice (DAIJ) Y.

4

N

Ny

64

Programmes
(i) Pentadii ehakiman
Islam q
(ii) Gu‘w am
(iii) gi Teks Figh
(i %n’g-undang
terangan di
kamah Syariah
Pentadb arta di
Mahkam aﬁa{‘l’
Universiti Diploma in Administration of i) BacaankKes )
Kebangsaan Judiciary and Islamic Lega (vii) Tatacara Jen di
Malaysia ah iah

di
ahka yariah
onfli dang-undang

Sya dan Sivil di
Malaysia
ngurusan Konflik

(xi)c.Moot/Mock dan
enempatan di

" Mahkamah Syariah
a\
N



Table 6: Subjects offered under the Postgraduate Diploma Program

g

Universities

Postgraduate Diploma
Programmes

Subjectsa%;

Universiti Sains
Islam Malaysia

Diploma in Islamic Judicial
and Advocatory Practic

(i) Legal Fir

(i) Arabic Langage for
Judici‘w dvocatory
Practi

%Vation of Islamic
Malaysia
amic Criminal kaw in
lay Z\g
Islamic Laweof Eviderice in

&

Islamic

3
i %nq |strat'01%,
Law, of Pm%ly
ii iah Court Civil
oced@
ariah Judiciary and

(i

NS _
N catory Practice
1 S@d’ah Court Criminal

4 Rrecedure

(xi <‘Negotiation Skills and Sulh
@Skills for Case Submission
N and Judgment

\}xiii) Industrial Training
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Table 7: Subjects offered under the Postgraduate Diploma Programmes

Postgraduate Diploma

(i) Islamic Jur rua]ce I
(i) Islamic aw

(i) Islami i

(v) Islamic Judicial System
_ _ _ Advocacy
Universiti Teknologi | Diploma Syariah Latihan dan | (y; Z%Legal Writing
MARA Amalan (DSLA) ( amic Jurisprudence 11

Islamie Law ofyProperty
and Suc
of Evi

(ix) " Isla icL_ \{ ce
S s
(xi) “Tri
N Y

2.3.3 Limited curricular and training%#&

In the survey, there are modulM
ra'yu al-khabir in offering the cerﬁ icates th
science. However, the modules a t iltd etal

2017c¢), inter alia:

(@) Limited time to \he ce
jurisprudence (

4
(b) The rapid duwpmeni ology(in
aligned wi e current_Islamic juri ence.
N
(c) An ef‘u) S pg a g‘lore"mne are needed to deepen the concept of
int ing Islamic jurisprud and forensic science.
e modules for this sub'e@rtaught through the Islamic curriculum module of
IslamiCeVidence, particularly the'discussion of Wasa il al-Ithbat. It generally includes
istidhal“using al-qarmah and its acceptance as well as applications and relationships

other means of proof in Islamic jurisprudence.
There is no specific elaboration found in aspects of forensic science education
instead rather on the efforts of the teaching staff and initiatives carried out by students.

It is also not available in the offering postgraduate diploma. There are no forensic
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science-related modules either curriculum or training in those offers on the main
course. This is probably because standard recognition through the guideli
suggested by the Malaysian Qualifications Agency (MQA) to the % ion
concerned. O)
Obviously, the whole of any legal-related curriculum needs to be';w'stent and
meet the quality outlined by the Agensi Kelayakan Malays 15) which

urses.

recommends the guidelines for compulsory, requirement, and elegtive
However, none focuses on the curriculum forensic sci
iemce lf) be learnt. In

ere js Wulum that
@ \T
civil judiciar a\‘eu.w rgone
raini\%' Institute
\20170). N
han ﬁ knowledge,

expertise, and quality of officers who a ged in judigiary, p@ecution, and legal

enforcement. Besides that, this %ﬁment |\‘but$n gQ\Onsistently providing
0 ?

wards t Jroup @ve-mentioned.

trainings in the field of forensic sci
Table 8 below summaﬂ%rogra

rather from the

conclusion, whether it is a civil or Syariah law curric
really focuses scientific forensics or scientific proof:

Unlike in Syariah judiciary, officers in Mal
intensive and on-going training provided by t

(ILKAP) under the Prime Minister’s Department
This institution is established wi m

orts«ffom five consecutive years

organized by ILKAP relaT foretsic ience. list is taken from ILKAP
Training Book from 2 22. These p ﬂam@s are undertaken by the officers
who are engaged in civil judiciary; :ro cutiorﬁ%ﬂd legal enforcement. From the list

also revealed tha& ic rJ have been c@uously exposed to the knowledge and

i [ E t idénge. Th hall be able t id
experience in WQ e sci jevi €nc ese courses shall be able to provide

ample know nderstandi aﬁd é?rience for the officers in handling scientific
evidence hile, in Syari

JKSMgwrted to c dut’t f%RTSics training course in 2015 with the course of

j.u\ﬁiary, as reported by Baharuddin (2017c), the

Ku rensik dan DNA Pmﬁﬁng. However, this program is still in the beginning
s has long been held by ILKAP.

a E
0 ble 8: Programmes related to forensic sciences organized by ILKAP from 2017-

2022

Year Programmes
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Kursus Forensik Digital

2022

Course on Crime Scene, Forensic Evidence and Investigation
Course on Electronic Evidence

Kursus Pendakwaan Jenayah Siber &

Course on Expert Evidence in the Civil and Cnmmalf&

2021

Kursus Forensik Digital
Course On Crime Scene Forensic Evidence andw ation

Course On Medico-Legal IssueY.
Course On Crime Scene and Investigation |

2020

Course On Expert Evidence In the Ci

Kursus Forensik

Course On Electr

Course On Expert Evidence Inihgg i AN

2019

Course On Crime Scermand L[WSS\@MO“ j\v
KursugForendik Digital g/, ™~

Seminar Pelupusan Barang Kes Bag@g-Ke@;;ayah

Cou%] Elect \\EWde)c&

ar Digital Faen5|k(..)

o018 | Kursus Peranan Sq\éorenWes SA@FHan Jenayah (PDRM /

mia)

Cour ert E ﬂ]len | thmwland Criminal Cases

CoursTrlme ﬁcengﬂnden@and Investigation

2017

\ GQQS( Electfonic Evidence
se on

|denc@~ahe Civil and Criminal Cases

rensik Dalam Kes Sivil dan Jenayah (PDRM /
tan Kimia)

o

plication of fore cience in Syariah Courts

se of forensic smerﬁ in Syariah courts, the manner in which it is used, and

|t plays in determining guilt or innocence are all being more scrutinised by

cademics and legal practitioners.
The debate over the use of science in Syariah courts has piqued the curiosity and

attention of

academics of Syariah law. Every year, there will be a wave of publications
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on forensic science in the Syariah courts, and this is obviously visible on the latest
publication of books, journal articles, and conference proceedings.

Among those publications were the following: Saharuddin (2022), M. ad
et al. (2022), Shariff et al. (2022), W. A. F. W. Ismail, Baharuddin, V\%b, and
Kahar (2022), A. B. Mohamad and Ismail (2021), Hamzan et al. (202T);"Baharuddin

et al. (2021), N. Ismail, Mohamad, and Mohamad Tajuddin (2021), usof et al.
(2021), Nasri and Noor (2020b), Nasri and Noor (2020a), Muta 7 (2020), M. H.

Ahmad, Baharuddin, Zakaria, et al. (2020), M. H. Ahmad, B n, Hashim, et al.

(2020), S. M. Yusof et al. (2019), M. H. Ahmad, Baharuddh al. F019a), Shariff,
Azhar, et al. (2019), M. H. Ahmad, Razak, Saharudin; , an Banar#n (2019),
Kallil and Yaacob (2019), Baharuddin et al. (2018), M."A. M. | ﬁckWasri

(2018), Baharuddin (2018), and Mutalib, Ismail, 2018a). ' .{')

a
In the middle of this dynamism, thervg erti%fau' tha@ﬁould be
s th '

considered about forensic and expert evidence ssed {Eﬁd pertinent
W, vﬂle as it indicated

at n@ to be addressed,
cja@m discussed in further
people qengag@' in judicial and legal

S, as as religious enforcement

issues. These publications have been listéd i Tal
that there were gaps in information,M nd trainin
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Table 9: The issues within the practice of forensic and expert evidence in Syariah

Related issues

Court \Y~

Publications \(f)

The lack of explicit guidelines on the
management of forensic evidence and
procedures for providing expert views

(M. H. Ahmad, Baharuddify"Hashim, et
al., 2020; Baharuddin, il, Mutalib,
Ahmad, Nasir, et al., Z%ad, 2019;
Shariff, Azhar, et al.42019;'S. M. Yusof et
al., 20

evidence

Carelessness in the handling of scientific

dein, Hashim, et
ddin, Ismail, Mutalib,

The need for legal practitioners to be
educated on the scientific methods used by
forensic scientists to verify the validity of a|
document as well as its contents

Determining whether the scope of e

opinion is constrained to what is

mentioned in Section 33 of Syaria
Evidence Act/Enactmen

)%rt

ib,

. #I,
: %\\QL smai ., 2021a;
%attah @ smail,
ruddin, Mutalib, &\,?a arudin, 2019)

. B. Mohamad & I@il, 2021; Nasri &

elaboration, th

The need for expert opinion

Q7
and their Sarllili‘gzgtei:)r?: emineded mSjM' bgg" & Nasri, 2018; N. Ismail
q 9% @ 2021; Saad, 2019)

ir

<5

N 2% +2019; S. M. Yusof et
al, 2019, 2021)
ﬂ [ O
“

'O

opinions, voir dire pr s, and
authority to ap erts
The framework of Section t bei
utilised to ifSull potentiah,
Encouraging nciliation between
traditional Syariah princi ern

(_/ 2006, 2007; Korbatieh, 2020; Safian,

S 2016)

f
\Cj’ (S. M. Yusof et al., 2019)
s

. Ali, 2013; Johansen, 2002; Kamali,

evidenge ther scie i}
evelopments..,
b

ding gnd afb
langua c'ossita
| and effiCient rem\eay'

(Mutalib, Ismail, et al., 2018a; Mutalib et
al., 2020; Noor, 2015; Ramlee, 2011,
2015; Saifuddin et al., 2019)

iﬁ%z

.

24 mmary
n a nutshell, this chapter briefly expound the concept of Figh Forensic in the

ect of Islamic Law of Evidence. There were numbers means of proof available

nder Islamic law of evidence; however, the most significant and closely related to

forensic science methods is al-garinah. Numerous literatures been reviewed, and the
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deductive result is no studies and modules are actually been developed through the
foundation of integration between figh and forensic science, based on the f t
‘Figh Forensic’ concept. Besides that, this chapter also tackle the curri& n

o

training modules available in Malaysia and discussions on the applicati rg)rensic
science in Islamic legal framework. There were six Syariah law prog*offered at
the postgraduate diploma level, and all of it offers almost similar su nd courses.
However, none of them were focusing on the curriculum forensic scieénce within the
subject Islamic Law of Evidence or Figh al-Ithbat particula?aw
e

Opinion or Ra’yu al-Khabir or al-Khibrah instead just gi raI'eIaboration and
reiterate the typical discussion in the Islamic classical : ‘\d
@

e part of Expert
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