CHAPTER THREE

THE PHILOSOPHY OF DIFFERENT RIGHTS AND DUTIES BETWEEN
WOMEN AND MEN IN ISLAMIC PERSPECTIVE OF HUMAN’S RIGHTS

3.1 Introduction <‘

2" N
In the previous chapter, the attributes of rights in the feminist ternatiaﬂsl\

jurisprudence has been discussed by considering the forrreWObj ctm of‘

CEDAW. The discussion highlights that commonalities M en the attrib
.
which they acknowledge the differences between pe i ma'“taining ju qce andc
equality for the collective goods. Hence, this& ocuses he poi@
understanding the philosophy and attribu mic family law ithir@amic
human rights framework as they ({infl eCe meani Jubst cejrof the

principles of IFLA with regard to tKights wo eh{ &
Women in the West ar&n in the‘@te fron%iame process of
o »
human creation. All of t share similar eds'anctg) rences due to their

biological nature. Hoqr, ingreality, they egmeifrom @ent ways of life due to

the differences in% lief, rfe ult ’ability&isability which make them
different. Tthor : this chapter e;ﬁ.n.es the concept  of.

3
N

of rights based on the feminist critiques’ views and Isladmic jurisprudenc
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‘difference’ applied by the Islamic jurisprudence based on its primary and secondary
sources. A comparison is made within a scientific view on the biological, physical and
psychological nature and differences of being female and male to highlight that
Islamic law is the law of nature. This concept of difference is aimed at considering
that Islamic jurisprudence has a common understanding with and corresponds to t
international jurisprudence on the importance of acknowledging the differe
human beings to facilitate the implementation of justice.

This chapter analyses the differences of women and men i ological,

fact different. In order to understand the concept of gen rj%r equalit

IFLA, the principle of justice in Islamic jurisprudence is investigated. The

of justice highlights the principle of social ju i%emonst
maintaining justice, Islamic jurisprudence ackno diversities a
beings. The implementation of justice in Islamic 1S carrie

the objective to be achieved through, lawsidrherefore,

principle of magasid syar’iyyah as a stice in o;der to

%
does not violate human dignity ights. Theli \mmLa ion of justice in Islamic
jurisprudence is consistent wi& needs )&@ces in{t@ t also considers
that the methodological a m{ Shari’ah whichyis both @g\!‘able and flexible is
in line with the princ@e and/equa ich a& odates the differences
among human beifigs in natire and flucture f %
This Q also examines the rel& ‘?p.between rights, duties and

moraliti:N to understand the context of gender equality in Islamic perspective.
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To show that Islamic jurisprudence upholds the principle of gender equality based on
the philosophy of equal rights and duties in Islamic marriage, understanding women’s
rights in the context of human rights in Islam is critical since IFLA and other

international instruments on human rights in Islam do not separate between the rights

of women and men. Their rights are collectively considered in the sources al
formation of Islamic human rights law. Therefore, Islamic human rights
based on the attributes of rights in Islam is also analysed in this chaptes so that

comparison will be made with CEDAW and UDHR on international juri ce'on
rights. Y-
3.2 The Concept of Difference in Islamic Perspective V '1
In Islamic jurisprudence, Allah the Almighty has createM)vith a variet
differences in terms of their sexes, religions, Ianguage%:s, interestNTons
as well as abilities and disabilities. These differences a al dhd they ar bvious &

[7
evidences of the Almightiness and Omnipote& llah. Al WT said ﬁ‘e/
Qur’an: é\

' S

“And if your Lord had willed, could have m for&(c/ommunity;

s 7

>

but they will not cease to differ” (Qu#’an, w1 (_)
“And of His signs is th ation'ef the_heéavens the e nd the diversity
that axg“signs for those of

of your languages
knowledge.” (Qur’an, ,3

lc,)(.z

“O mankind, verily We have created yo 0»&1 single (pair) of a male and a
female, and Ve made"you intg nati d tri at you may know each
other. Verily thefjmost honoured o in t ight of God is the most

righteous. r’an, An-NiSaa

N
The Aerses indicate that Ismm(i? law acknowledges the major

difference mﬂan beings in terms of their sexual, language, national, skin color

S
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and cultural features. Islamic jurisprudence acknowledges the differences among
human beings, not only with regard to sexual differences, but also differences of
beliefs (Raghib As-Sirjani, 2013:6). Thus, these differences cannot be seen as a
symbol of enmity between people, but they are created by Allah as His Signs and
Power and for people to know each other. This is the reality that happens among al
people around the world and can be universally accepted. This is also a sig

guided choice by Allah the best way to be followed in dealing with difference. In

another perspective, Islamic jurisprudence views the differences of
human beings as the right of the individual human being**. This conc ifference

reaffirms the need for social cooperation and mutual assistance among peeple in oﬁer\

to achieve justice even though they are different. ‘V Q\ ‘
People around the world, regardless of wheth hM slm\

an
Muslims, live in communities which consist of at | nt se . Their .

L
sexual difference influences the reproductive and roles of heing eitzo
female or male. Correspondingly, the functiom hormo 1 fluenC\eAw

psychological, physical and physiological paerties whigh wo eftal@nder
t% arg'th

functions, roles, needs, abilities and ilities. All of;ﬂe ﬁugzilcations for

the differences of roles, rights al %Which erist n wome men around
€g

The en betwee&!hem should be

y 2PN

the world and in specifi\
acknowledged and shon% sidered fas
preferences.

?,\
Due to wrsal concept” of o#fer@'under Islamic jurisprudence,

imed to provide a directidni'raestablishing a suitable way of life

?lnenfar%{o their needs and
O

1 Al-Qur’an® 0:99 “And had your Lord willed, those on earth would have believed, all of them
togethe, u (O Muhammad SAW) then compel mankind, until they become believers.”
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for all eras and regions. This can be achieved by understanding its objectives and
principles. Human beings around the world live based on two foundations: intellect
and interest. However, due to space and time gaps that exist among people, the
priority in enjoying this life can be divided into three: i) matters which are very
essential, ii) matters which fall as needs to overcome hardship in life, and iii) matte

which are complementary or those considered as embellishments to signi

interest for improvements.
In the perspective of Islamic methodology and sources, th@of

difference can be perceived in the context of intellectual and cultura erences. Tts,

represents the concept of unity within diversity in Islamic jurisgw he fa

Prophet Muhammad teaches his followers ways to deal with. ! igious source

Qur’an and Hadith) and encouraged the companions to apply ‘the

ijtihad (rational/numan reasoning) even in hi ence cle

differences in ideology are expected and permis 4 6:
N
Muslims are allowed to resort to rvasoni whe i A
about which a clear religious text wi ealed. However, h
go against the fundamental principle of Shari’ Q\q& 1
human intellect is used as a &e\wisdo acrossithe wo% n other words,
Islamic jurisprudence co Nat it is ‘ess ial ar'd necé%}fy to use rational
reasoning methods to re e and control the tur;rult/:%aining to human life.
tQI

This is a proof embilit*o Sharr’ah” in @g with different people,

situations, and cfiltu lah SWT says: s Y"
N
$

N
N
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“Allah intends for you ease and does not intend for you hardship and [wants]
for you to complete the period and to glorify Allah for that [to] which He has
guided you; and perhaps you will be grateful.” (Qur’an, Al-Bagarah 2:185)

In the context of human rights, it is asserted that claiming Islam as fully

consistent with human rights is problematic, as many rights given in Islam are bas

on sex, but the idea that it makes human rights in Islam inconsistent with internationa

standard is unacceptable (An-Naim, 2009). This is because human rights in Islam i
accordance with the biological nature of human beings which is univers all
human beings. The different entitlement of rights according to sex in might

result in the equality of dignity and justice for being women and menVcer%
ejequal ty

rights are given specifically and purposely to women and men tow

and justice as Islam appreciates biological differences (Sl'\%. The conc
is not monalithic i

difference under Islamic jurisprudence shows that Isla n

but under certain circumstances, it is flexible and universal based

L

ability of human beings in accordance with their nurture.

The acknowledgement of the concep

the rights and duties of women and

relates with the balance of roles between both g

also linked with the ability %ty of !eing W,
biological and cultural diff NUnd Isl‘am f srx and@er differences are
interconnected and it mi %reditar in ter fl£|ie ystem, biological features

and social construet. ough t?s mayi be sim@r different with another
:w

community, m antly, the rules péainin to gender equality in Islamic
N

en an n due to their

jurispruden incaccordance with biologicah&ﬁa cultural factors as they have an

N
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integral reactive effect in balancing the roles of women and men to complete their

needs and preferences (Adeeb Ageel, 2006).

3.3  Women Nature in the Quran and Science

The coming of Islam 14 centuries ago has elevated the status of women in socia
economic and political domains from their wretched state during the pre-Islal
However, with the dimming of Islam in the 19th and 20th centuries, mu
knowledge and Islamic practices with respect to women’s rights were
jibah

to fulfil their role in contemporary Muslim societies (Mek Wok, Nora,

N
2016: 197). This situation leads to the misunderstanding of the textual context ofﬂw\
N

on the rights of women. This misunderstanding can be overcome rstanding|thed
concept of difference in Islamic jurisprudence, namely ng the statu
women as stated in the Qur’an and Sunnah of the Prop% \Y

Py ¢

Qur’an is the highest constitution of Musli the sources ofknawled Q
sources of laws, sources of rights and duties an idere, M soun;ko
all aspects of the Muslim life. Qur’an i clmhe bogk of Si s.l It i; @!\st a
book of science because it deals with science,'wﬁfj; @of this

\%g (_Qur’an is the

life here and hereafter. Muslims Il as non- ree that?

Avrabic literature par excellenée —‘that is the Ar literat the face of the

Earth (Zakir Naik, 2007: ( MI surah reveale is’ira)(agﬂﬁlaq which refers to
i utu

stated e ffirst Vegyof Surah al-‘Alaq has

human creation. Sa\%
generally mentiow the a
1

N
ﬁllah, is to create and starting the

kri, 2012:8). The first aw%‘;‘:r command of the Creator is

creation” (ZulkiEA
iqra’ whic]%ns o read” in the name of the Creator. This command is a general

S
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command for both women and men. Reading through makrifatullah (by knowing the
Creator and its creations and purpose) has been argued as the most important aspect in

achieving success and happiness in life.

In the scientific perspective, human studies include the philosophic

biological, social and cultural aspects of human life. The field of human sciences aim
to expand the understanding of the human world through a broad interdiscipli
approach. It encompasses a wide range of disciplines — including history, ph hy,
genetics, sociology, psychology, evolutionary biology, biochemistry, /%es
and anthropology (Wikipedia, 2018). It is the study and interp of tm\
experiences, activities, constructs and artefacts associated wit mal eingﬁThe

study of the human experience is historical and current in@at\‘% scientificsuiew,

biology has the most precise system of classification in nature nvolves few

B

and political factors in western philosophy;
considerable disagreement exists as to the criteri

which lies different philosophies of science (Ho

taxonomists state that there is no suc thing '
creation of human beings with their o
hands, legs, eyes and ears excep %head,

that women and men ha ilarities

complimentary to each ot€Meth r okgans. :' C,)
3.3.1 Biological z%%%men é\

More than 1,4004years” ago, the Holy Qur’an qg:ned in an accurate scientific

manner th%reation of women is similar\ﬂ! men, who are developed from a
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sperm-drop mixture (nugfah amshaj) and that they have been given hearing and
sight'2, except in the creation of Adam as the first human being who was created from
clay®®. The Qur’an mentions that the creation of human being originates from when
the ‘sperm’ and ‘ovum’ are mixed in the female uterus. This points out that from the
beginning of creation, both women and men go through a similar process of creati
but with different elements and functions to complete their predetermined

ensure the existence of the human species. In spite of this, the Qur’an has mentioned

that Hawa have been created from Adam to accompany him whereby thi p

is blessed by Allah’s mercy'®. Qur’an also states that the femal has been

N
created in such a way that it is the safest place for the development of the'foetus in‘hs\

uterus?®, in accordance to its function. Other than that, Qur’al‘aNiSS tha wnaen‘
u

carry the role as the mother to breastfeed their children fo wo years'’. T

role also relates with women’s sexual and social function in.the family an\enqigo'tg

& C
Biologists found a similar discovery stat ur’an, whereby' tHé foe
in the mother’s womb is covered by three (ms ofpc which q\tAe
mother’s abdomen?®, the uterus wall and th niotic meémbran Inla f ental

reference text in the field of embryology, it IS clearly st th g!ifg{n/t e uterus

\fhweeks, i ryonic: until
eighth Weebk@bour (Keajaiban

a;perm-dro mixture that We may try

has three stages: i) pre-embryoni

wst two 'nd

We credted man

the end of the eighth week,
2

2 Al-Quran. Al-Insaan 76:2
him; and We made him heasi
sai angels: "Truly, I am going to

into him of My [created] soul,
f them entirely. Except Iblees; he

was created. He was created from a

»
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Al-Qur’an, 2016). This is an irrebuttable evidence that women differ with men in their

biological nature.

Women and men do have a distinct nature and their biological feature and this
is a crucial determinant that defines the person’s identity in becoming a female
male through the biology or the sex of the person. In order to determine their roles a:

female or male to enjoy this life collectively and personally, their biological na

this usually occurs at the age of nine to twelve years old. Upon

already marry. According to science, the process o e@
biological preparation by nature for pregnancy. During m;;ex
new lining (endometrium) to get ready for a fe @

observed that women gain puberty earlier than y are
to be preparing themselves for womanhood. UMamic an ind@al

becomes responsible to fulfil religiousgrights and duty oncg he or she attai erty.

At this age, every person become Tesponsible for’/ t aof* she, does. The

reproductive function of wome WIy difffren men d%'{he different

functions of hormones that z&in th ich allcw§¢them to become
pregnant, give birth to a iNreas eed'it. ?Jrodﬁ'ye function of women
i i a

itution more gful@ly women are equipped

these fundamentaw 4 , , Y"
Ae P

The i nce of human beings is db&@mded as a genetic process which is

caused bxistence or non-existence of certain chromosomes (Nicholson,

S
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1997:5). Scientist has no way of determining the sex of the foetus in the womb at the
early period of pregnancy. Human chromosomes were found to derive from the
female ovum and the male sperm. The female ovum and the male sperm contain of
twenty-three (23) chromosomes. Each chromosome contains the genetic instructions
that make a significant contribution to the development of each part of its body. Ev
though both women and men have similar sex hormones, but the hormones

terms of their characteristics in becoming XX or XY which affects the determination

of a person’s sex. For example, a male baby has more testosterones i
vessels, but this is not the same for a female baby (Nicholson, 1997:9). All these
differences affect their roles and duties later in life as well as the way thé think, ?&t
and act (Nicholson, 1997). In Islamic jurisprudence, the deter%w the e:nyf a‘
human being is the right of God. \

\I

Since the biological nature is related to the uctive fungtion; role o C
women in marriage and family relation often pl%@rtant ﬂmct@

(Nancy, 1999). Therefore, biological differenc se

functions of being female and male. Inggompleéting their preordained li f ib‘.ﬁst to

assign the social roles of women based on the biologigl un r@fqe/n and it is

inappropriate or unsuitable fomhold ttr so\’fmction of en based on

men’s physical and psycho%t tures: fo
social roles must be don€ in_accérdange Wwith
reproductive functio
Women Wst and women in ge Eas&ﬁve no difference in terms of
N
reproductiv, . They are all equal in c'ﬂ of their creation but sometimes

they are

S

with different identity due to women’s cultural and religious
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affiliations which affect their rights and duties. They share similar biological needs,
abilities and disabilities in accordance with their own way of life which affect their
roles in a society. As happiness is purely subjective, fundamentally, most humans,

including women require certain basic primal biological needs to be fulfilled in
accordance to a universal and ongoing impression of well-being. It also has be
argued that those who emphasise biological differences between the sexes as

to their social roles and their natures usually maintain that the biological differences
cause psychological differences, and these in turn determine their res@aﬂ

roles (Bardwick, 1971). Y' \

3.3.2 Psychological, Emotional and Physiological Nature ofw ‘1

=

As biological factor influences psychological attributesN and men, i
linked with the function of the heart and the brain. A% to A% and
Reynolds (2012), the heart and the brain are unique st s built for the i qvidual.c
The brain can counteract emotional and beha%%blems’ﬁ%djals ﬁ&
the tool to create a more fulfilling satisfacto N
{ N
i affected

In spite of that, studies have t the rep;a uctiv, u‘ictz)’zll

by a small area in the brain calle WOthalarru .\ﬂvypothala nctions as a

nd it affects the

endocrine system due t mlex nteraction v?l' th(‘gm‘ltary gland (which

control visceral fun@g/ temperatute a bel@mal responses such as

feeding, drinkin% respoﬁ a sion pleasure) (Encyclopaedia

Britannica, 2015The fore, since women haz%@%i'fferent reproductive function
en

compared \ it will affect the system W%ﬂ relates to it. Despite that, studies

S

control centre for many functions®ef, the autoriomic n

c
w
wn
<
/é‘
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found that a genetic factor affects the carriage or potential for development, namely
the formation of physical characteristics as compared to the intellect. The differences
do not show gaps in intelligence between women and men (Nicholson, 1997:118) but

they signal the needs and preferences of women in continuing their life based on their

natural function.
Research shows that females appear to have greater needs to be close to pe

than males. It also has been contended that women are more dependent ther

people compared to men. It has been argued that since women do not opina

‘vacuum’ as men do, their personality development is different. Welings\
(0] er

needs and preferences make them close to people and more dep nt t0,0 paﬁp

especially men. In Islamic law, the role of men as wali is rva@he prote:

it is deemed as important to empower women due to their p olog%
spite of that, their personality development is not on %ed by thei auile

¢
and functions but also by social relations withi , nei&bours, mmun(is
and country they live and grew up in (Yusoff AN or lzal i 0:51).A
NS
In another perspective, the Qui’an has'described the bloo ir{ula@stem
that affects the physiology of human beingsi(Zakir af, ; 7)‘[459rgued that

thirteen centuries before, what Min t@ was not n. Thus, the
notion that organs are nouri ﬁe pro igestive aﬁé&fon found in the
description of the produc%\k in attre is Wg y sﬁﬁh&r to what research in

H%e “o%r/nical reactions influence

modern physiology

red. Sciéntistsifound th
the intestines aiwere, sutgta e)fracte food pass into the blood

stream via X system, sometimes by \vﬁb\ff the liver, depending on their

chemicalana The blood transports them to all the organs of the body, among

S
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which are the milk-producing mammary glands. Therefore, emotional developments
in the body of women are also affected by the blood circulation. For example, the
emotion of a mother during pregnancy and breastfeeding is affected by the hormones
that develop in the mother’s body. Scientists found that the hormones in women’s
body naturally develop to create milk and to stabilize the physical, psychological al

emotions of a mother (Nicholson, 1997).

Some psychologists believe that women do have similar capab

but they have different needs and ambitions (Nicholson, 1997). Thus,

relation to the blood circulation process, it will affect the

health and emotion at the prescribed times. Even th u% @#K 4
¢

and not to all women, they do indeed need speci t which are n smila@
NS
In the context of intellectual performance and pe ynpm@men

were found to have similar intellectual and rsona{% e*‘c ly during

the prescribed times when the&\ulation Iiyste in women’ y affect them
psychologically which in tu&nfl ct the“i perfor; and personality
of women. Zakir Naik a%h t ad naﬁne dwes a(p'sachological state very

much like the conditi%emefea yet, stbjegts inj
W é:te

men during these particular times.

4

with it became euphoric

ryﬁngry. s, even if the differences in

when around al erson who
sex hormon&:n women and men aﬁect@‘unctioning, some psychologists

contend 4that™it_ would not necessarily bring about consistent emotional and

S
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behavioural differences between women and men. Thus, it may be asserted that the
physiological differences do not always affect the emotional functions of women but
may probably affect them in situations during which the hormones are functioning

such as pregnancy, milk production or menstruation.

3.3.3  Physical Nature of Women

Women are created by God and their creation and growth differ with men physically

and materially (Mahmud Saedon, 1999:189; Yusof Abbas & Nor 'lzam
The physical appearance of females at birth is slightly similar with except f{
their genitals. But female’s physical appearance differs more gbviously, from ma

after puberty (Nicholson, 1997:45). The earlier years’ smo@th gro is sudd nly‘

affected by increased female or male sex hormones. It cauN rnal environ
of the body to change to accentuate the feminine or n‘%e reproducti t?ity.
Research found that more than thirty percent of me physically stromer than &
7
women and the physical development of wﬂ men is ted by th&fy
hormones (androgen and oestrogen) wh ists in humangbody (N‘i@son,
1997:41-42). ( 0’
4 ¢ &
In Islamic jurisprudence sign of a.ta \eN) the aﬁ(a.f)puberty for

women is whenever women &ﬂe for first
puberty earlier than men (d thi ectsitheir physi alﬁlo ouths. On the other
for

hand, the sign of pu% n is whene n eja@g;e for the first time. The
level of an individdal reaching the ﬁe f ?ty affé!&person's life. For example,

male and fema!shor nes appear in both s«a;g, ut female hormones, namely

progesterowore likely to be in women’shy than men. Oestrogen affects the

S

e. Nor,@w, women attain
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development of uterus, chest and waist which are the dominant parts that change in
women’s body, while testosterone influences the development of penis, shoulder and

hair, the dominant parts that change in men’s body due to puberty.

The changes in the body size and shape, muscle, fat, skin, energy, stamina an

reproductive competency (Yusof Abas & Nor ‘Izam Alias, 2010) of women graduall
prepare them for their roles and function to be an adult. All these changes activate
the hormonal growth after puberty would be the reason why women’s di and
rights are different with men after puberty and marriage. Women’s di rights
after puberty and marriage in Islamic jurisprudence are in tan thek\

biological, physical and psychological appearance to providefthem nec

protection they deserve. All the differences in appearan a%ate that
N

and men are complementary in building the nation an iisation with

respective strengths and abilities. They are equal %:ible mb*
es ancﬂ‘

empowering the nation with their primary and se unctiofis. «

3.3.4 Women, Religion and Culture \ N
N ol IFARS
Religion is a great spiritual system osely re‘lated wi t‘lie @ life of
human beings. In Islamic jurispr ce, religiol \l’md as theé&.df life which
consists of principles, valuesm ho ings s@ pursue this life
individually and coIIecti@gion is also ?‘ a cultural system of
designated behaviourQ praetices, W texts@ctified places, ethics, or
organisations tha% anityﬁ) naturﬁ&transcendental (Wikipedia,
Ev

11th August 201: religion of the world 'E;iﬁe general principles or values
which the%n is world for the welfare (hsociety (Sadia Rehan, 2013). Since

N
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religion is considered as a great spiritual system, it is important for the individual
conscience to be considered as part of the attributes of universal human dignity and

rights.

In Islamic jurisprudence, acknowledgment of the difference of faith a

culture is not a new concept. Difference of faith and culture is a natural concep
because it occurs throughout life, anywhere and anytime. Women are created equ
with men and are given the same purpose of creation. The purpose of the cr of
human being in this world is to bring civilisation to the nation based on ules of
the Creator. Baderin (2001) argued that Islam gives liberty to a humal ng'throughs,

i~

the Guided Book in order to encourage him/her to develop hin’whe? If and*seek

¢
perfection through piety and righteousness to enhance his\e dignity. | i
law derived from the Qur’an and Hadith of the Prophet indicates that in the Ccrea

at i h\
humans, there is an element of soul which is gi %)d befa
L% @

accompanied by the psychological reaction (feel ion),

Even in the absence of a biologiTﬁation a variati accc@ to

culture strongly suggests that therelis I explanation ( anc!/, s@j

b\% es a‘:@chological

contended that if there is any %ecj[i be

characters (whatever the dire& causalion), tl one @ expect further

research to reveal that psy: WI sex differenees r' cros@.ﬁally. This would
¢

offer dramatic evidence_in favour of environme fa&orﬁsjt e primary determinant

of psychological d %he ?s mpartant-fact @d by Nancy (1999) is that

the significanc:f logical diff nce&iepenmn social and historical facts,

N

and this is f intained in every society wplicated social practices.

N
N
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As highlighted earlier, the freedom of individual conscience in Islamic
jurisprudence teaches that human beings are united in life but not united in religious
cultural affairs. Even though every religion differs in defining religious rights and
duties, it is maintained that the idea of ethics of care is based on a set of principles of
morality (Walker & Wall, 1997). The cosmopolitan feminism tends to promote pea
among nations and foster mutual respect among individuals by virtue of their c

humanity, namely by embracing some form of discourse ethics (Reillyy 2007).

Meanwhile, whenever Islamic jurisprudence stresses on the rule of duty,
to the preservation of basic rights, it inculcates the sense of responsibili

of society. It teaches individuals the value of humanity and morality. §he value

morality and humanity which consider human needs an%M
ould

promoted by Islam and feminist jurisprudences show tha

harmonised. % \
& C
God has created women and men as His , both having ratioffale @

virtue. As such, both are treated equally by in ter eir duti d

responsibilities towards this role. Thisglays tRoundation of thei eSfen@ality
f thei

as human beings as vicegerents of God on Earth, regard‘! 0 ifdifferent roles in

society. In other words, women W are g‘/en\awpportun' ith different
&

-9

roles, rights and duties to i qual Isl does n&ut women with
difficulty but provides wiom rights ahd ?\,/hic suitable with their
biological, physical, ological and physiologi Iabili&s/

In Isla:Mdence, as vicegere tof\(’:?&'in this world, human beings

have rights s towards it, as long as 'ﬁ@do not violate the rights of God

(public ri \ioes not restrict the act of human beings on what is commanded and

S



133

refrain from what is forbidden by God. Freedom of individual conscience relates with
the rights and duties towards God, and the rights and duties towards human beings
which determine the sense of right or wrong in individuals’ behaviours. The value and

quality of ‘soul” for Muslim women and men is thus determined by their faith to the

rights and duties imposed by their religion, namely by doing what is commanded
God and refraining from what is forbidden.

3.4 The Principle of Social Justice in Islam ?
Justice or al-‘adl, al-insaf, al-qgist or al-haqq (the arabic terms) is f the basic

?’ N
principles embodied in the divine revelation of the Quran and the Sunn Generﬁh)\

rights of human beings. Justice is close to equality in the s

balance in the distribution of rights and duties a

identical. There are so many verses in the Qu% ith justices

showing that justice is an obligation of Islarwsﬁce i forbi : E\

“Indeed, Allah orders justice g conduc ivingtosrelatives and
i e adm@és you that

—

forbids immorality and bad condu
perhaps you will be remi

“O you who have believed, ersist
justice, and do not Mgtre ofap u from being just. Be
just; that is nealfer htegusnéss. ; ar % ; indeed, Allah is
Acquainted with you do” (Quran Al a

“We have glre ent Oug,messengers Wwith ‘@ evidences and sent down
with them cripture and tl e that people may maintain [their
S r.”

affairs] fju (Quran Al*Hadid’57:25)\

lah, witnesses in

“0, elieve! Stand out firmly b&&tice, as witnesses to Allah, even

0
if 'Minst yourselves, your parents, and your relatives, or whether it is
ag?t rich or the poor...” (Quran An-Nisaa’ 4:135)
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The Quranic standards of justice transcend considerations of race, religion,
color, and creed, as Muslims are commanded to be just to their friends and foes alike,
and to be just at all levels. The Quran also refers to particular instances and contexts
of justice. One such instance is the requirement of just treatment of orphans. God
says:

“And approach not the property of the orphan except in the fairest way, u

he [or she] attains the age of full strength, and give measurement and weight
with justice...” (Quran 6:152, also see 89:17, 93:9, and 107:2)

Fair dealings in measurements and weights, as mentioned in 0V erse\
is also mentioned in other passages where justice in the buying, selling, and‘b',\
extension, to business transactions in general, is emphasize.w:is

chapter of the Quran, Surah al-Mutaffifeen (‘The DetracN ng Weights,’

where fraudulent dealers are threatened with divine wr% \T
t

e tire‘

Py ¢
polygamy. ¥Thé& Qu

by re@ce

to orphaned girls who may be expose depRation and injustic V\‘hen reach

marriageable age, they should be married joff, even ‘ﬁ i int® wygamous

relationship, especially when th WUality ln tl er of m%gnﬂ women, as
&/

References to justice also occur in th

0
demands equitable treatment of all wives. Thehf polyg

was the case after the Battle \ hen thi se revea&J. ut, as the Quran
states: % ¢ :' C—)
“If you fear, a% can no?e st, then a’”’)@one,_, ” (Quran 4:3)

Thus,, jus represents moral rectitudeé%d}fairness, since it means things

should b Nhey belong. Justice would be\applied in all the transactions which
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relates to rights and duties. One of the Quranic meanings of haqq is ‘justice’.
Therefore, the discussion of justice is important in analysing the fair entitlements of
rights between women and men as justice in any legal system is concerned with the

correct implementation of rights and duties (Kamali, 1993:357). In addition, it is
crucial to discuss the concept of social justice as all declarations of human rights la
in Islamic and Western jurisprudences at international level place the ele
brotherhood or human relations as one of their important elements?®,

Justice and equality are the basis of Shari’ah because it is divine$1d

its rules comprises of the fundamental principles of religion, moralithno&ﬁt\\
he

transaction (Mahmassani, 1987:84). These rules are deeply en d i he’i‘t of
¢

people, inasmuch as the adherence to them is pleasing tahGo 0 humankind._It

must be borne in mind that in Islamic jurisprudence, the_concept of ju tin
1P,

be in accordance with faith and morality, and secondly, With the soci hi inc
accordance with the value, principle and mor d Azizuddin Wioht S

>

2002). In other words, in Islamic jurisprudence, idea of j ality q@we
value of morality are based on religien, in agCordance to'the di ella@oral
value principles which are not against the divine revela afav*iﬁslunnah)' In
the Islamic worldview, justice Nacing Tin\eir rightf ce or rights
and duties to which that p r&wtitle i amali, 4@@ It also means
giving others equal treat lamfjustice i ?'mofd%r}tue and an attribute
of human personalit Q- i not cantrary jwith the itional concept of justice

summarised in J

gests tie ?e Rorgv Ulpian that justice is “those
\

19 The first se ofiforeword section in UIDHR is ¢ e to mankind an ideal code of human
rights fourtegn cen ago. These rights aim at conférting honour and dignity on mankind and
eliminatin Mon, oppression and injustice” whereas UDHR, Atrticle 1. All human beings are
ualil dignity and rights. They are endowed with reason and conscience and should act

in a spirit of brotherhood.
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[that] are the commandments of law, to live uprightly, not to harm others, and to give

to each person what belongs to him” (Burke, 2009:16).

Justice in Islam covers human equality by visualising the adjustment of all

values, of which the economic is but one (Sayyid Quth: 2000:47). Sayyid Qutb furth

explained that economic equality, to be precise, is the equality of opportunity that ar
combined with the freedom to develop one’s talents within the boundaries set by
higher purpose of life. Islam does acknowledge a fundamental justice among tit

leaves the door open for the achievement of excellence through hard wo st as it

relies on the balance of values that are other than the economic. This We Is@?{\\
iteral, sens

does not demand a compulsory economic equality in the narro e SThe
t

term. Therefore, justice in Islam connotes equilibriumdi % since di
individuals have different methods of gaining their livelihood. Islarmwadmi
reasonable causes of these differences as bein %es in xinc
endowment. 94 6
N

It is often argued that the material Yﬁlamic w is te, uphold ‘r@%or
societal regulation and thus it cor%t individ
philosophy of human rights. Under Islamic*law, i " indicates ngcessary virtues

that must prevail in human so@lo the fact thathuman t@do not live as
isolated entities but as part awel of a com tl'ey ne@uers in completing
i e e i

their lives. Thus, the principle off social justice is'the &st (i-r}c le to establish justice
due to the diversities umaP ings4Thi ma@xplained by the fact that
society is actua %p of a collection m’md@s. Thus, by giving priority to

the collecti in enacting laws, there are\s&aal veils which when lifted, reveal

listic atu‘re @estern

nothing buts uals (Baderin, 2001:66-67).
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In employing the concept of social justice, Sayyid Qutb (2000) underlined

that there are three (3) foundations to establish justice in Islamic law. They are:

1. Freedom of Conscience/Religion

2. Formal and Substantive Equality of Human Beings

3. Collective Rights and Duties to Society E
3.4.1 Freedom of Individual Conscience

Islamic law has a basic theory of the universe, of life, and of humans. idea of

/%

=

‘social justice’ in Islamic law is interconnected with this basic the Islam
jurisprudence, every question of law is a matter of conscience, Which Jmeans moral
%rd Diction f‘
ie W i
N\

sense of right and wrong especially as affecting behavio h
Current English, 1992:177). Therefore, absolute freed \h
individuals the absolute right or freedom is one of t ndations t

naveas
they are similar creation. In legal termsy it C&Vegarde s‘m reia’ @mtion.
Human conscience can be the moral ’\%ethics that'e i diﬁdl@erson has.

As Islamic jurisprudence ties wi Methics, 1utie\ﬁ-norality, undation of
human conscience forms the prin 0 i For ey%)ple, no man will

claim justice by law un st first claim tfs'ju instinct and by the

practical methods of @Iief that ens pre s&don of his or her instinct.

Therefore, it can g by giﬁn iority in preservation of public rights that

Islamic jurisgrud&e also acknowledges indiv@ﬁeedom as early as the eleventh
N

establish justice in Islamic jurisprudence. It rela

in the human soul, mind and heart which all hmmgs

=
=
—
17
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century based on Al-Mawardi’s thought in his famous work, ‘The Principle of

Government’ (Breiner, 1992).

The implementation of absolute freedom of conscience has a close connection

with an individual’s belief or faith. Bielefeldt (2000) noted that the generations aft

Hegel and Jellinek (1985) and Troeltsch (1911) believed that the Protestant
emphasise on the individual free conscience as a precondition of authentic faith

the recognition of individual human rights. In spite of that, Valentilo Cattela 09)
argued that in the current globalisation of legal studies, internatio law is
progressively losing its monolithic centrality in favour of a reality of uralisiirs,
(Glenn, 2004; Merry, 1988). He further contended that Islamic | nt other‘H?nd,‘

embodies the theory of justice stemming from the divine.@mnipotenge in the créatign

of reality and centred in the fundamental concepts of hukm, ‘rule®;“de r&;{d

‘right’ as ‘real’ and ‘true’. In the context of dutie obligation
Muslim however, he or she has the liberty i g to_act or n
accordance to the fundamental concept of hhnera \/ dut

individuals Muslim have is to enforce s htoREthandto yn? 0%
i " cons

The importance of religi ci@n Islamic

in motldin W
jurisprudence has also been &%Santill a (1926), as n@j by Cattelan

(2009), whereby in Islam Mestio of‘la i S a m; t'} of conscience, and
jurisprudence is based on theology”. If can_be acJ th@ﬁmic law is primarily
concerned with t %s of“ ral value, W@\ nfluences the individual
conscience, evemtho is sometime'fot e orceatRTn the courts of law. In Islamic
jurisprudenct, inciple of human dignity‘a@hts has close relation with the
value of litysand ethics as the guidelines for Muslims to think, to act or not to act
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as the basis of its legality. Thus, the Islamic theory of justice (%adl) reflects the
cultural postulates of the Islamic religion, upholding the absolute sovereignty of God
in creating reality (Cattelan, 2009). Therefore, human rights principles which
Cranston (1973) has described as ‘a universal moral right, something which all men,
everywhere at all times ought to have, something of which no one may be depriv
without a grave affront to justice, something which is owing to every huma

simply because he is human’ could only be obtained by acknowledging the different

conceptions of law and the different historical experiences of the societi
same value of humanity. Allowing people a full cultural expressi lal
religion, culture and ethnicity) is an important development end in I
culture, tradition and religion are important facets of identity a‘stE
hmi

Freedom of conscience relates with faith and beli ispru
everything depends in any instant, on the comp G%Nill o&e ata,
1965:7-8) and the way of life in all aspects th%g ri 9y guid
1989:24-25), as codified in the Holy Qur’an anm of N
him). Islamic law teaches what have e prigritised by human gi i@cial
life. Shari’ah law teaches that material Tuxurigs is not a @ an omla iness, while

internal faith to the One God, appiness"s n\aSed on m%s/ luxuries but
by preservation of good d\i g th ur ith tha\(\@.ddance from the
Almighty Creator. The s@ur law in Islam T! on ssed from human to

human, but primaril the" Creator (Cattglan 2009)£edhis creation, the human

person. While

only ér ?man ﬁ\;s become responsible by

‘acquiring’ (hasb,!tisa ) and ‘performing’ the a&ﬁ'ggr.eated by God (Gimaret, 1980;

Watt, 1985;"Rrank, 1983).
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The application of rights and duties in Islam are also influenced by individual
conscience. The classical and post-classical Islamic jurists unanimously agreed on the
division of rights into Haqq Allah and Haqq al-°Abd. Haqq Allah refers to an act of
devotion? or religious worship or something that is for the interest of the community
at large. The right of God consists of values without which the achievement of ci
society is unfeasible. It is called Haqq Allah because the violation of su

endangers both the offender and the society (Mohammad, 2003:268). Respectsfor such

right is the duty of every individual as well as the state, and its violation,i cause

of liability in this world, and blame in the hereafter. Rules involving t hts ‘of God

N
or the rights of man may deal with the interest of all subjects, irrespective of tﬁéig

legal capacity. But when a wrong is committed or it is a matter

Muslim jurists suggest that since both are under Han

contractual promises and penalties are to be imposed o ally com

only. Therefore, this classification of rights affects th

duties of women and men in Islam.

Not only in Islam, the Christiamsview Eo perceive,freed
% -

one of the luxuries of life, and that to rds the L

&w&y of Pua\iﬂg to manshis“freedom and

It (1994&%rgued by Mohd
}(lichﬁe)%(oped in Europe was

to spurn the life of this world is

to the soul, its happiness (Sa;
Fuad Yeoh (2008:53) viewed
inspired by the Holy n. He claimed that:

?,\
“The id Wdom for allhuma beingmf human brotherhood, of the

equality ofiall men before the law, of demotkatic Government by consultation

20 The right.0 is one, which cannot be waived and forgiven by anybody, any state or individual
while the ri f is one that can be waived and forgiven by the victim or his relatives. See
Moha
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and universal suffrage, the ideals that inspired the French Revolution and the
Declaration of Rights, that guided the framing of the American Constitution
and inflamed the struggle for independence in the Latin American countries
were not inventions of the West. They find their ultimate inspiration and
source in the Holy Qur’an. They are the quintessence of what the intelligentsia
of Mediaeval Europe acquired from Islam over a period of centuries through
the various channels of Muslim Spain, Sicily, the Crusader; and of the ideals

propagated by the various societies that developed in Europe in the wake
the Crusades in imitation of the brotherhood associations of Islam”.
On the other hand, the view of Communists are different with a view 4
whilst the Communists view that economic freedom alone satisfies the meed for
freedom of conscience. Meanwhile, Sayyid Qutb (2000:54) assert@th
Christian and Communist views are true, but they are not the who h and it is
believed that the truth is the need of human life at most time _when Rumans rﬁﬂs:

submit to their needs and demands which relates to what has eate k:;/\the‘

Creator, where material necessities are important but doM predominate

spite of that, it is contended that disregarding the material _needs of |\|‘Q¥ing

them is not always a better way. Further, economic alone cannot satisfy theC

need for freedom of conscience; instead il& s anothersform fof ty@{u

@the
gbbh order

eservation

implementation of justice because e indivi has their excl ri
to exercise his or her own choices wi s n
of the principle of brotherhood K l %
&
¥ O

reator{i
3.4.2 Formal and Sub%\qual ycﬂ?nﬁ%ingﬁ—)
O

Complete equality wing?c rding'to Sayyid'Qutb is another foundation of
justice in Islam#&ilrhe ept of huma qua&y i@ﬁqic jurisprudence is rooted in
the conscie form of moral value, eﬂﬁi&@or culture) and is safeguarded by

Shari’ah E concept of equality in Islamic jurisprudence refers to equality in the
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oneness of origin and growth in the eyes of the Creator. In fact, every human being
has similar origins and has equal opportunity of growth to succeed in this world and in
the hereafter. Shari’ah teaches that no man is superior to a woman and no race is more
powerful than another as they are all of human descent and equal in nature (Sayyid
Qutb, 2000:73). During its early period, Islam taught the unity of human race in orig
and in history, in life and in death, in privileges and in responsibilities, before

and before Allah and in this world and in the world to come; it proclaimed that there

is no virtue except in good deeds and no nobility except in piety ( id, Quth,

B

2000:70).
\
In his last sermon, the Holy Prophet (peace be upon himW; all Hh\n}
beings that women and men have equal rights and duti .%egard to S
min 'd@

Islamic law does not permit discrimination, excep rrg
connected to physical capacity, with customary procedurg or wi sibility -
r

& C

human beings(frém G%Q
human equality is interrelated with the elemenman Az:ons'{%f
both spiritual and material features. T, prmrce of Islami Juri’sp@@, the

r0

Qur’an, elaborates that the creation of humanbeings w @Iqe/nts of dust

or soil, where every individual j w in thel be h ly water. In
&of h
)

(Sayyid Qutb, 2000:73). Therefore, as the law i

—
=
o
3
-

spite of the similar origin, tl u ivergence in segvace, religion and
rpose of'riv o,e'nmi ut to develop mutual

knowledge and estab, under the spifit o brothg&néd among people for the
s of th:C ] ? huma@ngs are equal and there can

be no superiorityy except in piety. This signifies a complete equality among

humanki:wer words, this concept of equality extends over all the human race
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and transcends both patriotic and religious differences (Sayyid Qutb, 2000:69-78).
Thus, Islam frees people from tribal and racial conflicts as well as any suspicion on
discrimination among human beings or the superiority of one over another. Similarly,
in the spiritual sphere, Islam does not distinguish sexes, races, colours and languages;
instead every individual are all formally equal (Al-Qur’an, An-Nisaa’ 4:123). T
difference lies only in the ways to manage this life under the appropriate ro

human beings are assigned with, in accordance with their nature, to gain thegultimate

victory. The enjoyment of the life and the human existence are not possi ept'by
people getting together and cooperating to acquire their necessities i ri

public spheres. This shows that equality in Islamic law is universal ‘and flexim'h\

acknowledging both the sameness and at the same time, th‘ (Nf_jies 0 hmnan‘

beings in nature and nurture. \
The importance of human equality in the Wmt justi iilso !
;h Q

supported by the statement by United Nation omen Executi
Phumzile Mlambo-Ngcuka at the High-level Thematic De

Equality and the Empowerment of omeﬁnd Girls on 6 rc

Headquarters in New York. She stressed that “gender Q litygis ashared vision of

social justice and human right ”wﬂher Tgu\ there ar ny unsettled
& i

problems that emerge from s of herefonei(d acknowledging

multiple diversities of h Mgs, faif disti

human beings needs ursued to achievi

i A offrights and duties among
ocial ju 'geJI'herefore, it is believed

that both jurispr S ,agree th{ ?humaﬁwality can be achieved by

acknowledging ns only sameness of human beb%wzt also the differences among

N
N
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them. In other words, they share similar vision of victory through the universal

principles of justice and human dignity.
3.4.3 Collective Rights and Duties to Society

Mutual responsibility to society or collective rights and duties is the third foundati

for the establishment of justice in Islamic jurisprudence that was conceptuali

Sayyid Qutb. Respect for justice and the protection of human life and dignity are the

fundamental principles established in the Shari’ah teachings (Baderin@ is
C

believed that the sources and methods of Islamic jurisprudence centai mon

N
principles of good governance and human welfare. By its own natureyof religﬁm\
SJ

Islamic jurisprudence does not merely take into account mai nd econ ic‘

factors nor divide humans into body and soul and does noN intellectual

spiritual sides. Instead, it holds that the human bei%@ssentially \osg -
members are mutually responsible and interdependent ;N othéf to enjo
In the previous section, it has been m

that gl

jurisprudences share the same meaning-of riss, where ‘rights’ e

and moralities in order to maintain justice forall parties | cﬁri% ence, the

argument that rights correlates 'Mﬁ and nrra\m«uphold@(tice is based
on the integration of haqq {&0 huk ig ). Itanj\é/the rewards and
punishments in this world'and.i her aﬁ%hf‘he;‘hye done. According to

Mohammad (2003)

derived from th

ligion by the &) sf)f the%@giver. The commands that
impose dutiei cohrise obligations towards acts@%tﬁre compulsory to be performed

(wajib) a Nforbidden (haram). However, not all such commands impose duties
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as some commands imply recommendations (mandhub) and permissions (mubah)
which refer to liberties and rights. In other words, in Islam, Muslim has the right to
guided liberty and choice which hinges on the rights of God or public good. It is the

duty of every human being to preserve his/her own life and other people’s life because
the purpose of life is to benefit others. Therefore, it is maintained that it is impossib
to establish mutual responsibility in society without the implementation of rig
duties based on religious moral values which influences the individual human
conscience. é
Both human rights in Islam and international laws place nt Ofs
brotherhood in their treaties. Both contended that the preserva f tl elem“:}
Q@ y

brotherhood can only be achieved by giving priorityx ive rights r
individual rights which falls under the principle of social justice. This_m
p

aimed to prevent the misuse of power by the indivi

@D

ns wi ‘
& C

over others. Speaking of justice, one must ob it requires fai

application both on the part of the ruler and the d (

This is because the right of an individual is in compfi i hjthgz;/smce they

both represent the (same) manif Nf God’t Ny are n(é#ate portions
of universal justice (Cattela@ther \l uties tcw%ws others, human
beings have a responsibi 0 themselves. lus t

with their needs a@ ponsi[ﬂit .

N
Isla dividual freedom in theﬁ&@perfect form and human equality

in the moéi sense (Sayyid Qutb, 2000). Society has its interest, human nature
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has its claim and a value is attached to the aims of religion. Thus, Islam sets the
principle of individual responsibility over that of individual freedom, and alongside
them both, it sets the principle of social responsibility which makes similar demands
on the individual and on the society (Sayyid Qutb, 2000). For example, a man has a
responsibility towards his fellow men, towards his immediate family and also towar
the society and so forth. Therefore, mutual responsibility in a society can
achieved whenever all people are aware that their needs could only be jgbtained

completely from another person through the implementation of righ duties

collectively. Thus, mutual responsibility of society is vital to S that

N
individual freedom must be stopped if it would infringe on the r% ers. Am

these are the elements that shape the ideal concept of equality%
ic interest.

through which individual freedom must not be superior toN
ton

Finally, it has been discovered that internati %ruden m
@
g
ity i

uman_bei gs,‘

view with Islamic jurisprudence, namely i

justice are in accordance with hu nature; they }r tec) uﬁar{ggmty and

accommodate their needs based spiritual rn \eﬁal elements®in the creation
of human beings. Even th 1& Islami di nationa&uﬁsprudences are

founded on different sour law ahd di e?r't fﬁﬂ%}and beliefs, both

jurisprudences shar C on recognition fof u«;&m&al moral values and
humanity’s need i es it p:ss' ‘mem toﬂg\kﬂrmonised, namely in terms
of the concept right, equality and justicec%hprefore, it is asserted that the

implemel twf rights and duties by acknowledging differences through the
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principle of social justice could be the basis for establishing a common understanding

on the universal and ideal attributes of human rights.

3.5  Correlativity between Rights, Duties and Moralities in Islam

Duties in Islamic jurisprudence imply both religious obligations (ibadat) and materi
liabilities (mu’amalat) (Mohammad, 2003:230). Shari’ah as the primary so

Islamic law imposes imperative injunctions in the form of prescriptions or

prohibitions which require positive or negative obligations on on d
correlatively, conferring an array of rights on the other (Baderi 1:93). In
determining the correlativity of rights and duties, the explanation usezy Hasﬁhn\\
Kamali (1993), Mohammad Tahir (2003) and Nik Salida Suh@)n this matterg
is employed. \

Mohammad (2003) stated that Arabs use n referenc >las a -
(]
correlative of duty, litigation and lawsuit (kh : juri

word haqq is neutral between right and duty. In&wor

to the duties and obligations of a person to?rds others across all iph@life.
gver, i

According to Mohammad (2003:305),

duties, depending on the nature Melationlhip\e
c& not i.Co

‘haqq’ in Islamic jurisprudence i tion dividual’s rights

but also to uphold justice{for an beings a

nature of the relation%
Moham w

s cr‘agres, depending on the

:230) also asserted ﬁat @ay find that the sense of duty

in Islamic | different but extremel ctive influence on the minds of

beIievers.é\ivalent Arabic term of duty is al-taklif, which generally means the
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demand of a burdensome act (Ibn Qudamah, 1981) or the inescapable demand of an
encumbrance (al-Qarafi, Nafais) which includes all positive or negative prescription
of law. Al-Qarafi defined that duty implies to a standard of conduct that is binding on
citizens. These definitions of duty will include moral and legal duties whether they are

primary and secondary.

Most jurists noted that Shari’ah legal rulings (hukm) subsume both rights

obligations. A Shari’ah legal ruling is the means towards justice while the ent
of haqq in its dual capacities of rights and obligation is predicated upon ju . Thus,
the enforcement of Shari’ah legal rulings is expected to signify the p filmerits,

/

of rights and duties (Hashim Kamali, 1993). Abdul Aziz Said (1w e vieﬁ\was

reiterated by Mohammad (2003), highlighted the elemerﬁ\%wen defini e
Islamic concept of human rights by stating that Islam: \Y

“...is a belief system predicated fully upon haqq, ;ch is@he Arabic word forc
right. But haqq is also truth. It is justice. i ivi

Haqqg is God. The essential characteristig,of is that
constitute obligations connected with the i i

h
this connection.” ’
In determining whether inter% isprudence ackn Ie(!g hat rights
d
must co-relate with duties, Nik Salida aila 2&& highlighted” Hohfeld’s

%
(1946) belief that rights as a claim are"@ demand to something an be made of

someone else who has ac Mes to, perfo qprovi@mething. Hohfeld
¢
claimed, as further emphasised by Nik/Salida athh mrty is also part of the

B

meaning of rights; it e e fre?o to do'so eth@hich is supported by other
rights and claim§,th r persons do"fot in erfe@’[ﬁ the exercise of that freedom
(Hoffman, owe, 2003:7). She furtm&e-)(plained the meaning of rights in

both jurl%ge s by applying to Lacey and Hart’s (2004:32), in which rights
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indicate ‘will’ or ‘choice’ which is specially protected from the interference of
another freedom. Subsequently, the definition of ‘rights’ developed by Neil Mac
Commick was confirmed by Lacey as having being built on Jeremy Benthan’s
concept of rights, namely as ‘interest conception’ on the automatic existence of rights
when someone benefits from the performance of duties. Therefore, it can

concluded that the term ‘rights” also implies ‘duties’ which relates to human

and choice in international jurisprudence.
Nik Salida Suhaila (2012) further claimed that rights and duties areérelative

and this notion was dominant among philosophers (Lyons, 1970:45; Nic&@!\,\
1980:165). Renteln (1990:138) often correlated rights with ies

¢
(1995:231) considered duties ground the rights and rig\%xist only n
owards

others are bound or obliged by law to do or forbear in reg%of? )

)
=

[=3

=

Orend (2002:21) stated that rights holder and duty hearers come tog th ughc
@

‘rights’ place rights holder as a more dominas an duty bearers’ who r@

ordinarily exercise their rights as they see fimitio : pham @7)

argued that the Bible also can be read to preclaim not anly rights ?uté@ties.
ati

I
However, Donnelly (2007:22) stressed more ritically tw lationship between rights

and duties when he conceded t:w invol\f cial set of éﬂ?’ institutions,

i s at t foundation of

rules or practices due to thw b
political morality in this efa. ¢

Rights in Jsla urisprl?e e also relates moralities. In Islamic
jurisprudence, q roduct of th ivinghqu, at is from Allah (the One and

only God)

ists of the rights of God e rights of human beings. Under

internationaljuri§prudence or Western common law, rights are ‘powers conferred to
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the person’ derived from Christian ethics (Cattelan, 2009) that affects its application.
In Islamic law, relationship with the Lawgiver exists because the Lawgiver grants
rights to some, and imposes a duty to respect the rights of others (Mohammad,
2003:305). In addition, the Lawgiver also imposes duty on rights-bearer to not abuse
his rights by harming other individuals. The Islamic jurisprudence, which is both
right-based and duty-based system, recognises the individual autonomy or

rights as far as it does not violate similar rights of others as individuals or the

community. The rights of society or the collective good overrides priv

the community is required to respect the personal autonomy of i

rights of the society is compiled by respecting personal auto N i
discrimination will be eliminated, through which equal OFN a
based on the differences between them in religion %as those
sexual differences between women and men. ? [,
International law, on the other hand, whic base

law establishes that rights derive from either moral priw re@ the

legislature without taking into accountthe right of Gog e concgpt of morality in

common law proceeds on sep. Netweenl re\and law, sig=contrast with
Islamic law. Under such secula sep ofigreligion @Iaw) percept of
morality, the principal c hc of fmofal ri f'theﬁogTr{g of guilt, remorse
the [psychalogical fe&n@! and spiritual guilt is

connected to the lw in vio‘ti ,ightoY_. d (Sayyid Qutb, 2000).
TherA o

és
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international jurisprudences is on the coverage of ‘rights’ and ‘duties” which includes
the ‘rights of God’ and the ‘rights of man’ in Islamic jurisprudence which influence
the transactions among Muslims. However, a right, whether it is hagq Allah or haqq

cabd, is legal if it could be enforced or recognised by a court of law; otherwise it is
moral (Mohammad, 2003). Muslim jurist like Al-Sabuni has also distinguished mor
rights from legal rights on the basis of judicial recognition. This is done only.

sake of proof and judicial recognition, and not in the law itself, since Islam_unifies
moral values, laws and religion.

3.6 The Philosophy of Equal Rights and Duties between Sexes Y-

The concept of gender equality between women and men in n%wn ac rance‘

with the philosophy of equal rights and duties between seN
Its foundation of equality has been stated in th%ry source\ig Wmic
W

ic jurisprude

jurisprudence earlier than the United Nations C r“and (CEDA . otherc
civilisation. In pre-Islamic period, women ha% escribe aving noﬁw
and many practices that concerned women ffairsjto domesti relat@vere
subject to discrimination. However, ing of Islam, me!l’s'@s have

been recognized on the matter of e@ me \"
There are many vers&e Qurartcite emphas&y/ery clearly the

a
equality between women CMW example, su hf\'—A%@%@érse 35 states that:
n, t

“Indeed, the n and Muslimwo g'believing men and believing
women, thefob men a{d ient wom he truthful men and truthful
women, ient men and enﬁmom e humble men and humble
women, the charitable men and charitableavomen, the fasting men and fasting
wom en who guard their prival,ghs and the women who do so, and

en w t

the emember Allah often and women who do so - for them Allah
h Med forgiveness and a great reward”.

N
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Equal opportunity of women and men to enjoy this life can be seen also through
another surah, An-Nisa’ verse 32 which means:
“And do not wish for that by which Allah has made some of you exceed
others. For men is a share of what they have earned, and for women is a shar,
of what they have earned. And ask Allah of his bounty. Indeed Allah is ever,
all things, Knowing”.

Focusing on the rights and duties of Muslim women with regard to mar
and family relations, it is influenced by the concept of marriage in mic
jurisprudence. Marriage in Islam is not only governed between a wife a usband,
but the marriage is a collective relationship that governs all family meTluding\
father, mother, siblings and children. Besides, marriage in Islamfis _considered \

of “’ibadah’ (Al-Qur’an, Ar-Rum, 21; Noor Aziah Kﬁ%l, 2006)

composes the religious rights and duties among all famil mben&her

r%ithasl s which’
C

Islamic marriage is not just a contract between two

include private and public rights. It relates wi ight of God and qight(:%
humans which is either competent or not comp% A
N
According to the Shafi’iyy jusists, martiage or nikah meals ‘dqd, e true
meaning) and sexual intercourse in the makpa maja: wlt'c i ed& ur’an and

Hadith (Muhammad Khatib a@g 2014;{). Thevdictionary Q%usan Al Arab’
bs’ '

or ‘The Tongue of the word ‘c} J’ (marriage) as

‘association and coming fl@Th WOI!d z
bringing two things %‘ he termiis used in the H, (C{ur’an in the same sense,
for example of iwgether o(o gﬁ)geth is through marriage that the

paternity of is established and relati&' and affinity are traced (Rahim,

aﬁ in ic is used to refer to

1995:27 defines marriage (nikah) as ‘a contract which has for its object the

S
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procreation and legalising of children’ (Mannan, 1995). In Islamic legislation: In Al-
Kanz, the term nikah (marriage) is defined as ‘a purposeful contract for obtaining and
possessing enjoyment’. It is argued that the enjoyment of life here means both possess
the enjoyment of life through marriage physically, mentally and spiritually. In Fath Al
Mvu’in, it is defined as a ‘contract leading to permissibility of having sexu
relationships, using the term nikah or tazwij (marriage). The clearest explan

the meaning of marriage is the definition of marriage defined by Muhammad Abu

Zahra as ‘a contract leading to permissibility of having a common life b

and a woman in a manner that fulfils the necessities of human natur in life-
N

time co-operation between them, and defines the rights and duties ofteach ontﬁyf\

them’. ‘ 0 ‘

These prerequisites of marriage show that marriage is a portaqtiattﬁ
relates to the right and duties of women and men %e nec%
nature for their enjoyment of life. Thus, before rried Qe

the capacity to marry. As for Muslims, there are essentjal be fuJ.tM

an
C

in order to have a valid marriage rec nismmic law, whi il . ale,
consent from the ‘wali’” (for women), witnessesgand thi a‘badéilj( > or the

marriage VOws.

2N
Marriage is a sacre@ betw and rc?}%f he objective of
marriage in Islam is not % aterial er?:)?t’f'life etWeen two sexes but it
includes the enjoymé%in spiritual elements'for tive goods. According to
a Muslim biolo wage is iﬁe tcfprote man dignity, to extract the
dangerous liguid*%in the human body an;j@\’enjoy the life (sexually and

psychol M(Muhammad Al-Khatib  Al-Syarnbaini, 2014:7). Further, the

S
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objective of marriage according to Mawdudi is not just a legal means of sexual
satisfaction for a woman and a man who become wife and husband, but the Qur’an
has referred to marriage as ‘hisn’ which means a ‘fort” in Arabic (Zeenath Kausar,
2008). It implies that both the women and men, who get married, are fortified. Hence,

the objective of marriage is also the preservation of moral chastity.

Marriage not only satisfies the sexual urges of both woman and man, bu
protects them from immorality, indecency, illness and all kinds of illic xual
relationships. It does not only protect the individual but also protect ublic at

large. Certain categories of persons which categorised under the ?ﬂ!ngs bf\
i |

Muslim marriage are the evidence that the concept of Islamic riage'is a mT to

avoid any immoral and illicit sexual relationship. It sho th%ic law gi
Vﬂh

individual liberty in marriage in accordance with their

violate the public rights. Marriage is aimed to civili e% beings exifu )
and harmonious relationships in accordance W%ature.'l% additiencto '[haQc
Islamic marriage guides women and men on hm tinue life.i

N
and systematic system with different e itIenthtsa d duties. l §
The individual and collective rightsiare p% u@' %oncept of

Islamic marriage and iIIustrat(RN[he Ieg‘l rulingson marria,%y ich has been

categorized by Muslim jurists in situat] Marriae?jc‘ﬁ be mandatory,
. ) . { &Dn

forbidden, recommended, able and permi rm

m rrieg@}feels certain that he would

1. If the persomis % in nee}o etti
'&a {

s not get married, and r{,ws'the qualification required by

commit adulter

syara’ to eﬁ arriage; in this case maﬁ@ is mandatory and obligatory for

h.mo‘é
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2. If the person feels the necessity of getting married, and he has the qualification
required by syara’ to enter into marriage, and feels certain that he would be just and
fair to his spouse, and feels that he is likely to commit adultery if he does not get

married, then in this case marriage is mandatory for him.

3. If the person does not have the ability to marry, and he is certain that he wi
do wrong or unjust to his spouse, in this case, marriage is prohibited for him.

4. If the person feels that he is likely to do wrong to his spouse, ma is

undesirable for him.

N
5. If the person is in the medium position, i.e. he has the ahility to marry, blh‘[\

the same time he is able to control of his will power, and %} ear falli in‘

adultery, marriage in this case is recommended for him; he
NP
The establishment of a marital relation en a wife andyfiusband %Q
Islam is based on love, compassion and remr e Mmc@w
functions of human civilisation. Allgthese Value principles are reisc@ the
primary sources of Islamic law. The ’an expre‘ﬁ s th elfioas‘h/ip etween
women and men to each other a body ln \ments (Ad:Qut’an, 2:187).

a bo@e garments are
meaningless. This symb%clos ness of t }\,o s{éﬁ the material and
spiritual senses. Theq lifefong partners and the relkcn.dship as partners in life
determines the rights an ties of ‘w men%arriage. These basic value

principles in Isla!'c marriage are universal va@.human relationships. Women

N
N

it, but he will not be held accountable for not doing it (%din Kharo

Without garments, a body iS" meaningless.and. wit
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and men in spite their differences have equal rights to enjoy this life collectively with

different entitlement of rights and duties in completing their preferences.

The spouses are meant to enjoy peace and tranquillity in each other’s company

suitable with their nature and nurture. While Islamic law protects family relatio

between a wife and a husbhand, and maintains clearly the rights and duties of bot

through nature and nurture, Islam blesses this relationship with love and tende

(Fathi Osman, 1996). Islamic jurisprudence teaches that a morsel of fo at a
husband may put in his wife’s mouth in happy moment or when she i usy to

care about eating, is a good deed that is urged and rewarded by God. nd and\

/

wife are the closest of companions. Each derives strength from % d ead\ act

as a shield for the other. \%

Islamic jurisprudence considers the marriage ingtitution as an i M?ter
which is valuable for Islamic civilization. The P et says [ i
method of completing the religious duties. BeJ\jing aw
P.B.U.H says, “Marriage is a tradition of . In additi
famous Muslim jurist pronounced the, ncept? marriage as that: | 0

“...there is comfort for the soul, and it gi it_strength to perform acts of

worship. This is becausesthe®soul is likely to

from right as it goes inst itS nature; so if it'i

against its nature for, ime, it wi bored, an

given pleasure and.co from time to ti ill regainy strength to resume
activity in worshi od company 0 an,rél)inds the comfort that

removes his distress; virtuous 'people uld segk comfort with permitted
things. This es elationship as one of
tranquillit% ‘, é
It shtA

marriage according to Isl '\-{W is not just a civil contract, but

B

a sacral ly ordained and determined in accordance to religious beliefs and

S
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biological functions. It is argued that the contract of marriage in Islam, though
essentially contractual in nature, has religious overtones and undertones, in that, the
broader outline of the marriage contract is divinely determined (Shaheen, 2000:158).
Besides that, Muslim jurists appear to regard the institution of marriage as based on
the nature of cibadah or devotional acts and mucamalah or transaction dealing wi
human being. Therefore, the concept of marriage in Islam must adhere with th

of God which is consists of rights that cannot be changed (nature) and thegright of

men which consist of rights that can sometime be changed (nurture).

enter into marital bond, they bring into existence an importa ocialw
family. Like any other successful and wonderful soci this wo equire

a systematic management in such a social un mily ‘social

jurisprudence has chosen men as the head ofM y. As

Qur’an: 4:34 , making man as the pr ect(w maintainer 1 nl w$ ates
i m

that man is superior to woman (Maulana, :81). Thl‘bc oic SPS ofi'a man’s

capacity to manage rather than o uperiorityl iSthe protect Q]‘.bé head of the
family) suitable with the nature en who str in t éﬁsical sense and

r h\

; S
However, m experience with p gn%%ving birth and nursing
children like w hus, the bigo nature of‘:«o en is suitable for childcare

whereby ute, n“the body of women has be@fhe first home for every human

VA

by

more aggressive in action ¢

S/

o

(Yusof al Nor’Izam Alias, 2010). The experience of women on this matter

4

{
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become the reason why women need different entitlement of rights and duties
compared to men. This biological nature experienced by women and men around the
world needs to be emphasised and universally accepted for the harmonisation process

in achieving gender equality in a suitable context.

The relationship between wife and husband under Islamic law is a form o

responsibility and a duty, and not a superiority or privilege. In spite of the full equ

A,

of women and men as individuals and as spouses, it is fair that a man is a pe who
is primarily responsible for sustaining his wife during the pregnancy a sequent
il with,

kindness and generosity. All of these values have been mention th y Qw’an

Y

natal care. In this regard, a husband has more responsibilities that he s

/

4

B

and the Hadith of the Prophet:-

L

“Men shall take care of women with what Gag-has bestowe W er
and with what they have to spend of their poss !

v Bk
&)

A

n bei@his

ma‘l m,@which

n?i‘regdthat Islam
isunde@hg on the true

nd duties between

“And the rights of the wives (with regard to th sbanffls) are
obligations that they have (toward usbands), but
precedence (in responsibilities)”

q
n

=

i

All of these rules and regulations a ance for all

ical

27/

teaching guides us to act correctly decor the biol
also influencing their physical and emotional'tend rw

has chosen men because of hi pemy leads to the

teachings of Islam on the mWf quality a
: ‘

women and men in mar cording to th di;ere es.“Collective rights and

duties of a hushan %as a?u ed b
5

e practiced in an £cepta5?0vay and without bitterness so

nature and nurt
. Y >
that it woul 0 the meaning of justice an&@uallty under CEDAW.

N
N

)
G ot
',

Islamic | '\Nhich in accordance with
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In Islamic jurisprudence, a prerequisite for rights and duties of husband in
marriage institution is the ability to provide for what is needed by the family members
to continue the life. Besides, the duty of a wife is to obey the husband as long as it is
not against the rights of God. It means that the entitlement to rights and duties
between a wife and a husband in Islamic marriage institution is in accordance wi
human necessity, human ability and religious duty towards the interest

community. Since marriage institution is within the public rights, Islamigystate is

therefore responsible for facilitating the marriage institution (Fathi Osmal
state is responsible to improve the marriage institution with the ideal

mechanism for the better life of the community.

7,

0}

From the above explanations, it shows that the Islami cept of lity
between women and men in marriage is not discriminator: inst -women
though they are not entitle with similar rights and d%he phil gua )
rights and duties is ideal and universal whic%ut in"a uniq amiritanc
physical, psychological and legal relation Whicws comfo ul, phﬁa
and psychological needs of human beings. Wn and men are elGo ’s@ion
and the God knows the best for the : therefor‘o ackn e}gi g§erences

Nmen and in marriage
table v@ eir nature and

nurture. Therefore, it is tfte ver it ig conte ?i'tha en and men create
their own culture o? through théir u erstak'n of the process of co-
existence with na% ough &era and.the best cultural model made
by human b@ls herefore begin from their belief through the law of nature
(Adeeb Aw) . N

N

and family relationships wit hts an

between them is equal to justice w law pr')
M i
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3.7  Human Rights in Islam

Religion is a great spiritual system and every religion of the world has some general

, 2012).

[Commented [HM1]: Check format of name in in-text citation

)

principles or values they share for the welfare of the society (Sadia Rehan
Rights of people are the manifestation of human dignity and moral values which a
closely linked to religion and belief. The concept of human dignity and moral value
of the Muslim life is based on the Shari’ah principle. Hashim Kamali (1993:
noted that rights may be proprietary or personal, utilitarian or moral, but the ost
always relate to the dignity of the individual and his or her quest for a“just social
N~
V indi tm for‘

In Islam, sexual differences between women and n

moral values and human dignity which influences their riw

of human rights in Islamic jurisprudence is based fon elements

order.

ties. The con

\w%md

obligation (which comes from Islamic moral value) t Godjand man. cholars®

od and the
the for aving primacy
an rig an aspect of and
ecting the rig o'j h‘&
¢
ds

and priority over th
a basis condition

“Islamic thought always, included a di
rights of man (huqoo& 00g_adam) wi
att

Islamic law operates on_the premise that God comm (Lir}n;ns to act or not to act
towards Him and%%!e in ce}ai Way; E\
Shari%AJcip e affirms that the nature(g\;kihman’s existence and the rights

of God a; Mator exist in parallel with the element of the individual’s rights and

[Commented [HM2]: Check format of name in in-text citation

)
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his equality before God (Nasharuddin Mat Isa, 2016:42). The sources of rights and

[Commented [HM3]: Check format of name in in-text citation

)

obligations in Islamic jurisprudence derive from the communication of the Lawgiver
(which covers all aspects of life i.e. legal, moral, politics, education, economic and
social). Therefore, Islamic legal rulings are also the sources of rights, obligations and
moral values. All jurists agree that the texts of Qur’an and Sunnah are the sources
Islamic legal rulings which affect the individual’s conscience and his way

Thus, in defining human rights and women’s rights in Islam, religious bglief and

cultural values must be taken into consideration to achieve justice. If not

discriminate their life. It has been argued that limiting the natur racter and

N
potential of rights in ensuring justice to each and every human being ‘eould be‘he\

Vyultur Inlue‘

which is based on the moral value of the religion of a“Secie

emphasis today on recognising a compromise in th% arena o
principles and practices towards carrying out the proce?f armaRisation.

‘&
In Islamic jurisprudence, there are no ahrigh ights oéd.
However, in practice, where the collective rigq of soci

i etyland th ri\iat%% of an
individual or a class of individuals merge in'the same th o@c%interest is

apparently more important, and Ncircums‘anc\hﬂri’ah gi iority to the
&D

interest of society. This is reva ight 'ef" God. T&&@evalent right of

God is illustrated by th% n of suicid z?kg ‘k’gc{perty and so forth
(Baderin, 2001). On% and, where anjac iolaleédth the right of God and
the right of man, e nsequ&c :violatl are more detrimental to the

victim or his relaSes, the priority then is given e\)sb‘;;ght of man. The significance

\ N
N

[Commented [HM4]: Check format of name in in-text citation

)
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of the classification of both rights is evident in both substantive and procedural or the

primary and secondary rules of law.

Islamic jurisprudence gives ‘rights’ in accordance to human dignity based on
the nature of human creation. Since the sexuality of women and men is different a
this affects their cognitive, physical, physiological as well as spiritual aspects whic
in turn determine their needs to enjoy this life, different entitlements to rights
duties are necessary to ensure equality of outcome. Equality of outcome repre the

enjoyment of life. Islam is particularly concerned about special groups women

and makes certain that its laws do not contribute to the subordination m. Islarfs,

has upgraded the status of women 1,400 years ago by giving M same thts
as men as human beings who have rights to enjoy thi@
created from the same process, with similarities and differences

and duties as well as their roles and functions ina s

Islam is the religion of nature which ee
Creator; it comprises matters of faith, the

principles for humans to live a goo

always integrated with science. Thus, claiming |

human rights is problematic, @hts ivl

notion that human rights wn Is incons i
&) e!

¢
unacceptable (An-Naim This is becaus heéiﬁ@t entitlements of rights

according to gend in%m are b?eyva na@d this might result in the
% s

equality of dig justice. This r ith@bect of the science of human
nature that rward by John Stuart M 73) which involves certainty and

uncertain?knan development, including ‘thoughts, feelings and actions’. Indeed,

S
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certain rights are given specifically to women and men purposely to ensure equal

dignity and justice as Islam appreciates biological differences (Sheriff, 2007:1).

In international jurisprudence, a traditional Confucian, for example, might see

this issue of order and rights as a question of ‘good manners’ (Hashim Kamali ( commented [HMS5]: Check format of name in in-text citation |

1993:355). He further noted that while Islam values obligation, the West itself stresse!
rights. Islam emphasises virtue and dignity through moral rectitude, while the Wes
tradition posits freedom to avoid the outcome of tyranny. Islamic law does n rict

women in freedom of speech, personal choice and propriety rights. Wom Islam

have the right to agree or disagree with a marriage which may be disweous f
them. Their name will remain as it is after the marriage and tw t for@ij to

change their name after marriage. All these examples oféfree ven by Is 0

/7

women indicate that women are granted the rights to enjoy“this_life_by gi
importance to their own interest and need. L ’ ? ‘
[ QC
The provisions of law under IFLA on t% f i n@)
marriage and family relations are in aTe witl @ﬂic
jurisprudence. The primary sources i ispruden¢e are the H{)l@an and
i e L &
As-Sunnah (divine revelation), an%d source Shar1’ah areei:j ed namely
through the methodology of & sensus‘ and as (an@al reasoning),
which are methods of u\reaso ing. efhods @uman reasoning,
¢
€S

however, are made within stance principl ofghar(flj which is mostly in line

with its objectives %} As-}v iyyah). | Isl@}urisprudence, any enacted
law must confO: to diyine revelation first (Séiri’a\h’ and rational fundamental (figh)

2003:103). Thus, any m&&&r})f human rights is determined by

second (M

referring Exrimary sources and true human values, whereby the great and
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common welfare of humanity is preferred over the well-being of select groups, as well
as individualism which is balanced in a manner that does not violate the rules of

Shari’ah.

With regard to the concept of maqasid as-Shari’ah, the view of Nasharudi

Mat Isa (2016) is employed to understand the Islamic principle of human rights
Generally, the concept of magasid as-Shari’ah is viewed as a branch of knowle

that deals with the challenging questions pertaining to Islamic rules and regul on
the question of why. Literally maqgasid means objectives. Technically, i ans the
purpose and wisdom behind the enactment of all or most of the Shari’a ings whichw,

“\

relates to the specific objectives that are designed to achiev cifi beneﬂi or

maslahah for people in their daily activities (Ibn Ashu wd Tahir,

The rules of maslahah or public interest, shows that the ultimate goal ight?

for .

benefit the community first, followed by the indivi hieh is a ie

the benefit of the community. The magasid fi s a method toyCréate

promote goodness, to reject evil or falsehood amse h rMett@nt
of communities and individuals. The @verri consensus of sc arls an sts in
Islam have classified magasid to thr%)ranches, elyd(i) £ssential or basic
Nd i) re \es The aluable and

the ﬁté(dategory are the
preservation of religion, tion jof life p?!ecti dignity, lineage or

th&&e{ection of property and

wealth, all of which.cah b, egarde:a ?: and egtial human rights in Islam.

N
TheAements represent what issvieWed as the core necessities of an

individu in the context of Islam. Another two branches, which are

S

al,

>

needs, (ii) the complementary

fundamental objectives of

offspring, the prote



165

complementary and luxuries are guided by the rulings and principles of Islam. Among
those five fundamentals, the most contentious is the sanctity of the individual’s
religion, whereby in the context of magasid, one’s religious belief is a vital part of his

or her rights, for Islam views it as a nature. Even in the spread of Islam, its conversion
is never to be forced but to be of the individual’s free will and choice. In terms
preservation of the religion, the tawhidic essence towards Allah SWT ess
ensures that women as well as men shall render it upon himself to nevemenslave
himself or be enslaved to none other than Allah the Almighty alone. é

The second right under the magasid is the soul (life), wherein Ttion of,
rights to one’s life as well as others is of paramount honour; t}% on Ti?

for unjust reason is prohibited (haram) and this covers the King one®s«own

%

Ej‘(!
L Y

life. Islam places an important value towards the sanctity of to sueh exte
acts of suicide and euthanasia are prohibited. S%/ the hg of
individual’s intellect which differentiates human%ther cr’e‘atures d do :
not merely signify the prohibition of alcohol in tradition i %

some current modern rights movements; bQis Ialso serves to rls % the
a

protection of the rights to education f an beings‘;\nth n L?irzizl n.

The other fundamental gight e indiv, dual\in the m@g'd} syariyyah is
offspfing

protecting the rights of his/ (g hich C{J on not only the

upbringing of his/her fami t also jon 'ﬁle g@rding of' the honour of one’s
lineage, the prohibiti%anderin the individual is family unit. These are
established as % a healt{y t)fwhic tes around the sanctity of

marriage, pr ns of moral purity throug]@fnly prohibitions of adultery and

N
N
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fornication, but also restriction on free mixing of the sexes in public and private

quarters. This rule has been mentioned in the Holy Qur’an?.

In the discussion of preservation of wealth as one of the rights of the
individual, not much debate is anticipated as material wealth serves as the basis of
individual’s resources and representing the community’s economy which most huma
beings hold dear. Nevertheless, Islam indicates its realistic view towards nature-
and protects the wealth of an individual to the point of compassion in the shapeyof the
Zakah in order to share the wealth with those less fortune. The conce ari’ah
law is to ensure that no oppression or discrimination takes place andvcate aﬂ\
kinds of stealing, embezzlement, monopoly and usury in the namw rigm\.\\

¢

In the implementation of Shari’ah law, Muslim jur %ied to maxi
the preservation of the value of human life to the exte%ven rem \n&e\sv i

on ﬁxual liberties. For(
instance, in Islamic jurisprudence, it is a publicsut ) @
proximity in society. Muslims are given SVK erties as private rights, t‘)g&the
liberties given impair collective rights, publictsights will be enfdrced t ct the

interest of the community. This shows thatdslamic I@ €s Léﬁgﬂye rights in
order to prevent further harm Mplicatilms for indiv@s well as the
igh

hted th nic te@ology for virtue in
¢

that regard is ma ruuf, w rally means ° k£w . or a.lniversally accepted’.

Virtue, as dictated k&%\ri‘a}i thus proj te@ universally recognisable

value. Maududi has argued in t reg{d thaWan conscience has some sort

destruction are prevented, such as the legal ruling

community. Baderin (2001:

of ‘uniform n favour of certain morak@lties as being good and declared

21 AI-Quran.m-Isra’ 17: 28
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others as bad’. Renteln (1990) also expressed a similar view in her cross-cultural
study on human rights by maintaining that values that all cultures share do exist.
Therefore, it seems that human rights which give priority only to individual rights will
probably discriminate people or be unjust to some groups of people. The Shari’ah, on
the other hand, aims at preserving and enhancing human dignity through a balan
between liberty of the individual, on one hand and protection of the genera

order, on the other. This balance, when properly maintained, prevents an ungualified

defence of individual rights that may have negative consequences on other.i iduals

and on society at large.

Some Western commentators such as Sachet (1970), Gibw d Sie’é‘nan

(1964) who claimed that Islam does not recognise the iw dividual

inherent rights, fundamental or otherwise, have commented tl SW 0
i
a‘:lm

recognise rights but only obligations [(Mohammad Hashirp'KamaIi, 1993)pHashim C (

/7
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Kamali (1993) further argued that Islamic j

relations between the Lawgiver and the recipien law,
ideals of unity and integration rathegsthan Qality of their res tiye %%t He
commented that modern constitutional faw a constitup lis| ag%u@ochampions

the rights of the citizen when deali ith the e‘er- nding pow&dwe state. For
on i

example, Malaysia practice onal ch d parli tary democracy

which upholds both indiv% y and stdte p r‘,' C—g'}

Meanwhile,gDawam Rahardjo argued that t@te is responsible for the [Commented [HM?7]: Year in citation is missing J
argugel thal THERMAIE 1S responsible Tor he
idua

ination ole rights and human rights. If

liberty of indiv
4
liberty of ri is not offset by the power‘o&ﬁe State, it becomes an anarchy

(extreme thdividualism) (Budhy Munawar-Rachman, 2010:13). Therefore, extreme
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individualism will probably cause injustice and discriminate others. Thus, in order to
establish justice, individual rights must not go beyond public or collective rights
whereby the duty of the state is to control individual rights. Collective rights will
protect public rights, whilst individual rights are being protected. Thus, collective

rights or public rights will never supplant individual rights or private rights.

Under Islamic jurisprudence, for example, Section 72 of IFLA, it is provi
that it shall be the duty of a man to maintain his children. However, Secti of
IFLA provides that the Court may, at any time, order a man to paygfor the
maintenance of his children. It means that where the duty is pror thes,
identall \

y ancts‘

enforcement of the rights of particular individuals and though w
public interest, the obligation is private. However, whe %imaril

public interest and simultaneously affects the private individual

deemed as public (Mohammad, 2003). Thus, t ote€tion 1y :
primarily will not infringe the rights of individ e protection irfdividz%

interests primarily and most probably will infringe he righ :

However, individual rights exist-in th%ituation where in?\gimesaards

one’s legal right can be committed another indivp%KZariz_ana}‘gA/bdul Aziz,

2008). For example, a wife or a husband has rigﬂtms towards.thémselves and ( commented [HMS8]: Check format of name in in-text citation |
0

T >

their family such as their ﬂ heir al ibling&&ﬁlother words, in
institution, afwif d‘a!mslfugf/also have collective

vation of the ilyand tK ciety, in spite of having

equaﬁ\‘\between women and men,

Y—v

collective rights “must ‘be considered as the e_ﬂ‘%ject of legal rights rather than

relation to marriage and fami

rights and duties for the T

private rights. T d the idea&:

"=

individua wer se. In the research on ‘Human Rights and Islamic Legal Reform’,
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the individual is recognised in Western society as a member of ‘homogeneous’
community; this denotes that individual rights rely on the non-violation of other’s
rights (Safi, 1998:5). Mookherjee (2011) opined that to safeguard the ‘well-being of
all human beings’, there are forms of self-determination which seems essential. Both
individuals and family units must be given independent rights to provide for the nee

of their members. Yet, justice is not only for an individual or a family, but also

interests of the community and social institutions as a whole.
3.8 Concluding Remarks é

Y' N
Shari’ah law believes in a balanced view of both nature am% in hunﬁ!\

behaviour, where the concept of nature (fitrah) includes notfonl iological nd‘

instinctual unconscious aspects of behaviour, but alsN itual, moral
psychological aspects based on their creation. This% observe NWmic

jurisprudence upholds the principles of gender | by é@cknowledging th
(7
differences between people. \ ¥

It was found that divinely andgscientifically, Islamic and irist e that

¢

D

/1,((;p

differences in sexual nature and culture (religion) are the*fundamental @ents to be

recognised to attain the ideal co Ngenderrqu\.?slamic @ sources do

not contradict with science i edgi i physioe&péychological and
cultural differences bet e%e. The ahalysi s?&:ed‘kg’/both views share a

n
similar notion that and cultural diffefences ar crucial determinants in

establishing gendek.e

moral values_of s i

infringe on ights as a human being. It is argued that the biological nature is the

S

How&e i I’nic jurlﬁdence, religious belief and

ndividual is a kind of hur@ﬁ)\nghts. If not recognised, it will
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primary factor that should be taken into account in determining just and suitable roles
in the society with regards to gender relation. However, Islamic law which was
established through divine revelation 1,400 years ago is more precise and

comprehensive in guiding people on ways to pursue the relationship between genders,

namely by acknowledging the biological and cultural differences. Therefore, it

believed that the best cultural model in establishing the ideal concept of

[Commented [HM9]: Check format of name in in-text citation

)

equality must begin from the true belief in God through the law of natur (LAdeeb
Ageel, 2008). é

In examining the principle of justice and equality in Islamic j Yﬂence,\\
was found that Shari’ah law, through its philosophy of rlghts es between

.,/

women and men, is more comprehensive and precise in d anced rig

duties for women and men, in accordance with their re an

found that the concept of marriage in Islam does rotec 13(11 C
interests but the collective interest of the fa socgty to rflote
functions of human civilisation. The analy5|s d th phy of'e&al

/4

rights and duties in Islamic marri t necessarily dis m'na@iinst

women even though it provides diffe entitlements p ights”and quss between

Nhuman llgh t agam%@#horal values
i i is univ@in regulating the

rights and duties among (people it istthe i}!tati&vj human dignity and

women and men. Islamic philos

all human beings ncludj\ omen and men.

4

In spite ws traced thal slamé sourﬁ?a"of law pertaining to rights of
. s N

women and ot separated and they arei@ys regarded as complementary for

a balanc \ human being. Women and men in Islam have the same status of
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individual rights with regard to conscience, property, life, dignity and intellect. All
these elements are considered as detrimental in Islamic human rights notion which
have to be primarily considered to maintain justice and to establish the basis of

discrimination. Women and men have similar opportunities to those rights, suitable

with their roles and functions in family and society under the principle of justic

Therefore, the method of Islamic human rights which is based on the prin

magqasid syar’iyyah and collective rights or maslahah are the best way to cgrrect the
inequality of roles, stereotypes and the unbalanced relationship betwee
men in the family institution and society. However, in achieving de f nd de jure

equality of Muslim women and Muslim men, the Islamic legal rulingszrtaininm}\

NV J

gender have to be taken into consideration.



