CHAPTER FOUR

DIFFERENT ENTITLEMENTS TO RIGHTS AND DUTIES BETWEEN
WOMEN AND MEN UNDER ISLAMIC FAMILY LAW (FEDERAL

TERRITORIES) ACT 1984: DISCRIMINATORY OR JUSTICE? !

4.1 Introduction
Y' Q

The previous chapter has examined the philosophy and pri W justicﬂand
equality between sexes uphold by Islamic law within the ework of Islamic h
rights. It is found that the principle of gender justice i muri W 0
necessarily by having similar rights and duties b %menﬂa . herc
word, gender equality can be achieved whenev! ogical, physical, ch‘élog@
and physiological differences are acknowlmletw VM m%as
complementary rights and the balanc froly.rmfamily nd s tyl I@n to
that, it is traced that human rights in Islam cansider indi se%n%nd Islamic
morality as a major element of Nghts sr \l’bences thé&\%llectual and
behavioural of people. Ther@@ows ent of i dual conscience
and religious rights and duti impartarit to ?r!owlcd?d in the principle of

human rights in orde iscrimination. b
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On the other hand, the issues of gender equality under Islamic Family Law (Federal
Territories) Act 1984 (IFLA) have to be further inspected since IFLA is not only
based on the substance principle of Islamic law but also contains the procedural
matters which is formed suitable with the current situation. Therefore, further
investigation has been under scrutiny since gender consciousness and movement o

the rights of women appeared everywhere and influenced the laws and practic e

community. It is argued that understanding gender equality in conformityfwith the

declaration of human rights and changes in the roles and functions of wo, men
in Islamic family law modern society are said to be the impetus for th

IFLA. This chapter choose the provisions of IFLA which has begn highlighted Qﬁ%

women’s rights movement as discriminatory against women. %

Consequently, this chapter is going to analys mFL )ic:ri\mTtes
inv; t

against Muslim women principally or procedurally. igaﬁ) a h

B

different rights and duties of women and men_as

are discriminatory or not. The investigatign hgen r

minimum jage of rr,'age, i ~%erson
of other religion; iii) consent of wali in

arriagqh rrfus(wrriage; V)
divorce; vi) maintenance and 'Ndy andlguar ianship. T@ﬁysis of this
chapter starts with understandin e stal wo@men in % generally and

specifically on the devel% Islamic fami ay!n I\&@/sia. It is intended to
illustrate that Islam @ery beginning gongcentr (or{the principle of justice

and equality bet\w@n and &e dﬁn co mentary nature which is not

disadvantageeus men. Therefore, in order m}-ﬁaintain justice, any unjust or

N
N

highlighted under the provisions of |
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unbalance treatment on women which disadvantageous women have to be reformed

either through culture or law in accordance with Shari’ah principle.

This chapter also examine the attributes of IFLA in regulating the rights and
duties of women and men with relates to marriage and family relationships. It i
intended to compare with the attributes of rights uphold by feminist jurisprudenc

whether they are harmonised. This is to demonstrate whether the language used un

Ay

the provisions of IFLA or the principle of law applied by IFLA or the ¢ ary

practice of the community which caused the demands on the reformation 6fylaw and

culture and CEDAW’s Committee allegation that IFLA is not inIineW objetts,

and purpose of CEDAW. V ’3\
The important part of this chapter is on the chgsis made on

provisions of IFLA which provide different entitlements of.rights and \stWeen
women and men in marriage and family relationships.?s nalysis made to qonsiderc
that IFLA uphold the principle of justice and ew tn i conteA‘ﬁ/
similar rights and duties between women i i
having the attributes of collective right: ;
aptitude of Islamic morality considers th
duties between women and m@ge ancl
nations. IFLA is not only rewthe i div‘id
-

and their children. The e nts of Fights a du;es lcd?lFLA is based on the

biological nature%n eing}f thefide and@'ance in nurturing human
beings. Y"
A >
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The analysis is made to deliberate that different entitlements to rights and
duties of women and men under the provisions of IFLA are equal to justice and not
contrary with the meaning of equality uphold by CEDAW which acknowledge the
differences in sexual and cultural or religious affiliations in establishing justice for
women compared to men. However, it does not mean that it is also same in tl
application and practice. This study will demonstrate that the provisions of |

based on the principle of gender justice in Islam in which biological, ghysical,

psychological and cultural differences between people are ackn

accordance with the concept of Islamic human rights which diﬁ&?e. om{

dignity and rights compared to men in maintaining justice. Moreover, thi chaptt?ﬁs\

going to critically analyse the provisions of IFLA on differe Nnts fmhts‘
a

and duties between women and men based on the principle

sid as-Syar’i

and collective rights or maslahah in order to serve for better Islamic fam \Wich
not disadvantageous women. [, C
<> LS
4.2 An Overview on the Status of Womem andya ing of Is@
T %
Before the advent of Islam and the i rought b ﬁpﬂet @ammad
spread throughout the world, women were®plac
mistresses, prostitutes, femal hilled d buried alive %Women are not
eligible to inherit propert w/er, | Iarr;c S I.y to @t the rights of all
people regardless of gend%and age. The i rnﬁon f Islamic principles can be
translated from th@he S}ar a revealed'to r@ﬂ d as a whole.

Islam'lc Ias elevated the status of wome@vabolishing the cultural norm of

killing t:i ugthers alive during the pre-Islamic period. Before the coming of
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Islam, the act of killing daughters for fear of humiliation, dishonor and poverty has
been condemned in Islamic traditions. It is clearly stated in the Hadith of the Prophet
where the Prophet said “if anyone has a female child, and does not bury her alive or

slight her, or prefer his male children to her, Allah will bring him to paradise”.

In another perspective, before the coming of Islam, women are not give
rights to hold property. But Islam has decreed women with financial rights in the
of mahr or marriage gift? upon marriage, maintenance?® from husband and inhetit the
property?*. All these rights are aleniated by the Quranic verses that describe'such laws

which consider as complete reform to the old practice during the pre-MverioQ
he husba

which the mahr was treated as the property of either the guardiawn nd"(Al-
Qurtubi, n.d:23). With the coming of Islam, mahr is giv o% women’s i ts‘
as a gift which symbolizes love and affection and tl mnt f\@

%Zin & ITak, ‘

_

through a valid marriage (Mek Wok Mahmud, Naji

2016:46).

Another important issues on the une ts of jmmen
on the role of men as wali in determi 15)’s marriage or ¢ Odilll g@ianship
of children. Before the coming ofq er r hi aught‘:rcﬁ}élling good
to get money. But in Islamic law, the role of men as wali or guaw@w more than to
provide outer maintenance Ninner mai‘nte C q’ child@omen and men as
ﬁ@ pe
i

long as the children is un uardian. This w&er, ‘t-s}e n as patriarchal in the

human rights discgrs&en thou?u oft@‘esponsibility imposed on

every father andires person appointed £ waliWTslam for empowering women
S
2 Al-Quran Nisa \

2 Al-Qur %ﬂaqés:e
. An-Nisa’ 4.7

2 Al-Quran

is isfso
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not only in the private but also in public spheres of women’s life because of women’s

dignity and rights are different with men.

Before the coming of Islamic law, women are regarded to have lesser right in

divorce as the unilateral rights of divorce vested on men. It was practically comm

with the culture of pre-Islamic period where the husband could divorce his wif
whenever he wanted and as many time as he wished (Ibn Kathir, 1997:289). Isla
law has changed this common practice by limiting the number of talaq i nly

twice, with the condition of good release, which may allow the parties concile
and the third time will be the final?®. Unilateral talaq is given not aleor th

rights of husband through unjust treatment or even in the stal‘w vantaB‘ous
against women. It must be with the condition of jusl@e right m r

approved by Shari’ah.

/7

B

The practice of polygamy also one of the modifi ;n i r i
period where men could take an unlimited nu&

the practice was changed on the basis o ah (p

encourage social justice in helping re left as orphans ar‘d n&n who

rls ana‘@m, the law

had become widows?. In order to avoid exploitati

permitted Muslim to take mor n wit€ with a‘proviso hatjust@done in terms

of maintenance and conj Natlon. Oth t'ey a@vised to practice
¢

monogamy (Mek Wok Mahmud) Najibah Moh in& V\tr-a} bdul Hak, 2016:219).

Nowadays, in this ou%polygapo marriage is @ermissible but with some
% thi!meth

requirements an@,c ations. Thro og illegal marriage is hoped to be

2 Al-Qura .mah 2:229-232

a’4:2-3
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reduced in order avoid problems happens on subsequent and existing wives with

regard to the rights in property and maintenance of children.

The prevalent notion of the superiority of the male over the female in Malay

society was regarded as the norm and had never been questioned until the ear

twentieth century by the reformist scholars (Zanariah Noor, 2007:124). The primar
role of men within the context of the family is that of providers, whereas the rol
women in normal circumstances is the management of domestic a nd

upbringing of children. Regarding marital relations, it is emphasized the d tic role
of the women as wives and mothers. Women and men are reminded toTiproc
rights and duties between them in order to maintain harmony aw ings of the

homes by parents and religious scholars or authority. The@of the stip d

rights and duties however depends on the moral and religious censci SS o?o
If t

/¥

-

=75

parties. In other words, there was no legal protecti r iemedie i hec
parties especially the wives (who historically be tageouﬂ by m iﬂther&%
problems with regard to errant husband in marrm A
S
Hence, in the Malay commu conceptian on the sI'att@Women

hn"w ad bee@)«uenced by

among Muslim society had been %: Az
Muhammad Abduh’s thoughtsiduring “their_academic jyears i ‘G%o (Routledge,

2000:102-103). It is believ:M improve th ' is im@ve to improve the

condition of women. It been spreaded o tr&ugcio?rnal publications and

novels (EI-Muham w:%)fo rnal al-Huda @1934) attempted to bring
!as Eg

reformation from,ot slim countriés suc Rf’closer to Malay society. Their

N
critiques ackwardness and rigidity{ﬂvlalay society and advocated the

ar
necessity xen’s involvement in the progress of society and stressed on the

S
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importance of women in developing the nation (Al-lkhwan, 1926:63). This trend has
been led by women’s rights group in Malaysia who has taken an egalitarian approach
on the notion on the concept of gender equality, justifying their arguments with the

reinterpretation of Quranic verses and rejecting the patriarchal gender notion in

Islamic law (Zanariah Noor, 2007:131).

4.3  The Customary Practice of Malay Muslim Women in Marriage

Most of the countries which practices Shari’ah law are not purely incub@ir

practice what Islam has teach. As Islamic family law is the regulati edon tr{

Islamic jurisprudence which include both Shari’ah (divine law) and Bigh (hunﬁn\
S

reasoning by Islamic jurists) methodological sources, and as mo. schalars put‘

religion under cultural category, this section is aimed vallate whether
customary practice of the society or the substance %ﬁ’ah law
X

Family law are practiced fully and ean th ily-ti the h@?
community in Malaysia since the 12th then slam asl intr d to
Malaysia (Raihanah Abdullah, 2007). For lims, farw ffaifs afe st/e y related

to their way of life. This is due Nnnectio to\ﬂike ma@e’and divorce,
and matters arising therefront, su S mai trimo(ni_%@roperty, custody
and the relationship betwegen ch n and péren r?'is beeause matters pertaining

racticed fully andiex utedi&h@ daily life. These laws

on of r&r i g tF right@ wife, protection for those

against Muslim women in Malaysia.

to Islamic family law
provide for the administr

who are victimisedhin the family institution and ta%mnishment for those who commit

matrimo:' ences. Since women are primarily engaged with family affairs, the
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provisions of IFLA are enacted to protect women and children in marriage based on
the principle of justice and human dignity in Islam. It was noted that the primary
objective of IFLA was to prevent the higher rate of divorce cases among Muslims in

Malaysia

IFLA had gone through several ammendment for the betterment of the law an
Muslim practice in marriage. It is contended that from the mid 1980s until now,
development of IFLA in socio-legislative approach has began as a way to ine

issues pertaining to Islamic family law. The writings and studies have sed on

protection for and assurance of women’s and children’s rights plicsiiant to thew,

requirements of the United Nations Convention, guaranteeinw tectir“the

rights of women and children (Raihana Abdullah, 2007). %S with the Fights

and duties of wife and husband. It deals with human, of different ewx )
Islamic law places women as essential as men? for %uaﬁon and i

in
& C
the civilisation of nations by providing different ts in their rights’arid duﬂ%
by taking into consideration the biological, Ml an cal naK\ﬁAof
women. Moreover, Islamic law is partieular biological differ eslin ining

the roles pertaining to gender. Generally, women and mg ve gqualrights as human

being but they have different en Nts to the'rig \nd~duties in‘enjeying this life
because of their established @s. Th di nt enti‘&nents to the rights
and duties create a balant% bothigentlers. ere‘opi mily institution.
X S

hzab 33:35 “For Muslim mel Q{uslim women, for believing men and
believing women, out men and devout women%bg rue men and true women, for men and
women w atient and constant, for men and women who humble themselves, for men and

ive ity, for men and women who guard their chastity, and for men and women who
ise, for them has God prepared forgiveness and great reward”

27 Al-Quran.
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Several studies suggest that the role of women is prescribed by the society
they are socialised in and their religion. In Asian countries such as Malaysia, women
are strongly committed to family responsibilities prescribed by their gender role
(Kalthom Abdullah, Noraini M. Noor and Saodah Wok, 2008). Particularly in
customary practice of Muslim Malay women, the role of women as homemaker
almost universal. The Muslim Malays regard wife as ‘ibu rumah’ or ‘orang

which refers as being nucleus of the family to show that women have important roles

in the development of family institution. In spite of that, the nickname
wife by their husband as they are who manage the house expliciﬁif]gl s the

position of a woman which she should undertake when she gets marriedithat is to‘b>\
the manager of the house while the husband working outside.@rrat m

Hadith of the Prophet that women are the manager ON and’s househ

Household chores like preparing meals for the family, %g, washin m%a
C

regérded as

taking care of babies and children have always

responsibilities in the Muslim Malay comm%

impose all these works to be the wife res ilities.

4]

mic la ever, dogﬁd{/

WO are

considered as not an ordinary woman (NikeSalida Suhaila,2013:103) \l/h!«@r she is

8

‘;a spiritual@w&sical and

e indivj

married because marriage contract co w

psychological relationship. ThiSyrelationship isLot for interest but it

comes with collective righ swti s to manage.t srrall unit of the society that is
¢ CO
a family. : (_j

NS

There are %:ons v@y 0 ccupi subordinate and subservient
e custo

role position in

mary practice of Ma uslim society. The economic,

social and%a problems were the tendehs why women do not have equal
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opportunity or de jure equality with men. Lack of knowledge and opportunity
provided or the ignorance of their rights and duties are the most crucial problems on
women being disadvantage in their life (Abdul Walid Hassan, 2016). Historically,
young women have no access to school as well as to work in the public sphere. The
access to school is limited as women are allowed to study at the primary school. It
not only the primary education but also the religious school is limited for wi

access. Normally, young women are assisting their parents at home. It has een the

society’s perception that a woman’s place is in the home because they
equal opportunity to participate in the public sphere except for

ceremony.

The notion, ‘no matter how educated a girl is, s e\%v

kitchen’, had, at one time, greatly influenced the minds of th

extent that daughters were deprived of their chanc

the reformation on the minds of the Malays on t%ﬂce of knowle
for men but also for women. In fact, Islamic jM nce, thr

Prophet S.A.W. has promotes the imp ancWWledg for bo : %\

throughout their life. Therefore, it is a t women ?\larene oythzb

knowledge in economic, politica&wal SECtir mmproveé'wtatus in all

aspects of life.
&

According to IsI@ th hus‘ban wld treat) his wife with love,
tenderness, in a gooo%nd give his wife protecti all aspect of life. Islamic
law teaches that w a duty{) respect all the mands of the husband in the

matters WhiAot against the command&(os od. Therefore, in the case of

violence ;al omen in marriage, the Muslim wives have right to take legal action
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against their husbands to protect themselves. For example Section 127 of IFLA on
illtreatment of wife provides that any person who ill-trets his wife or cheats his wife
of her property commits an offence and shall be punished. Women protection for
violence at home has been provided also under civil law provisions such as Penal
Code, Women and Girls Protection Act 1973 and Domestic Violence Act 1994.
Though the Malays generally recognise the women’s position in
management of the family, they still subscribe to the idea that women should akes

over the role as the family head from men. In Islamic law, manhood sband is
traced whenever a husband is responsible to maintain the wife T
members with kind and good manner. The concept of giwamah uperiori

in marriage covenant was applicable only within the con xt%e old as

by Muhammad Abduh, Qasim Amin & al-Hadi (1961). iorit

% import
. Q

responsibility of husband to protect wife and childre

the raising up of children. This concept of su

balance the natural role of mother towards N ren, wi
responsible in raising up the children. OWWS conipt is
family only but also to the other non- mily. Th?e ore,

should be respected as the breadwinner and ils \7@{ mana Lwi the family
institution. As influenced by &, the™Musli alays @% the dominant
position of the men in m, m fai ily‘el? 0 lhe (qg!/ of ‘respect’ for the
accommodations, advi %nces en By, theshead. (_}
g N
However% the huga iﬁse t wer and misunderstood the

meaning of gi and act against the gener: IG%H’e principle of Islamic law which

the wife M treated with a good manner. Muhammad Abduh (2005) criticized

S
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the misconception of the status of women among Muslim society by saying that in
order to bring forth a new vibrant ummah, it was crucial for Muslim society as a
whole to reform the prevailing customs regarding women which is against the general

principle of Islamic value. He acknowledges that women and men have mutual rights
and duties and equal in responsibility and accountability to God. He also argued th
Qur’an says men are a degree above women noting that distinction is nece

order to avoid discord, for every social unit needs leader. It is not to put,women
inferior to men or to accord men power to disadvantage women. Thus, it i d that
this misconception is crucial to be eliminated and one of the efforts of: overnment

is through the ratification of CEDAW.

There are no standardise practice or custom of uswer Shari
fferen

because Islamic jurisprudence acknowledges the di of

understanding in accordance to the situation as lon, %n Shari’

Islamic law, there are certain fix rulings and th certai

N\
N

unfix ruling must not against the general precm harj’a

shows on the flexibility of Islamic | an?kn‘owl ment

edg $
concept of universalism. It shows tha an only b?achiev ? azg ledging
M ruling. (@,ﬂrimary duty

of the family as such

also the responsibility of Mrk d mainta ? fin aspect. This shows
that different entitlew' hts and dutigs o Wom@ men in marriage and
fo

family relation al t 'nteresfo th ?)Ie fam&members. For example, in

polygamous marfiage in Islam, the collective in ecg;f the family members which

\ N
N

differences and considering ‘colléetive rights’ a

£

of women to take care childrefi |
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include the first wife and children and also the future wife will be taken into

consideration for the permission of polygamy.

Therefore, it is traced that discrimination against Malay Muslim women in
marriage are not because of the substance principle of Shari’ah law but the ignoran
or misconception in understanding Shari’ah law by the community which influence

their practice. It is arguable that male domination through the appointment of w

Islamic marriage and family relation is because women historically arggbeing

disadvantage and men with their nature of physical and psychological st are the

right person to become women partner for their empowerment espeT pubﬁ\
ment of j

sphere. In the global arena of gender mainstreaming, for the establish

men should not restricted their roles only in public sphere but wuld exte
roles in the private tasks with women. It is because men’s failur sharwe
with women is among the most significant facto %ng women. ig
success in public life (Zeenath Kausar, 1995). I%urispr&ience, ngare 20
prevented to do the household whereby the Prw amm ing himﬁfe
N
doing household works. %
N
g

From the above situation, cultur facto% 6&} relations

(including the need to modify tr mmes o1iMaIa omen andénn in the family

and society to eliminate gender bias¥and th move @ér stereotypes) is

also one of the crucial fé:ha ion‘mg dﬁ equslm (Suhakam’s Report,
2010). Therefore, rel% culturaliunderstandings T&‘ﬁder equality in its rights

context are cruci tl purpos{o stﬁcting onisation between national

s D

and internati I regimes (Nik Salida SthK k Saleh, 2013:5).

N
N
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4.4 The Concerns of Women’s Rights Movement on Gender Equality

The movement of women’s rights and liberation in Malaysia began as a political and
social project in the 1920s by the male Malay Muslim reformers and writers, Syed

Syeikh Al-Hadi and Zainal Abidin Ahmad, better known as Za'aba (Alicia Izharuddi

2013; Nik Salida Suhaila Nik Saleh, 2013; Zanariah Noor, 2007). The first stage o

the reformation for women’s rights was obtaining equal educational opportunit
men since women were not given an equal opportunity in education as menWAs a
result, female literacy rate has increased from 78.5 percents in 1990 to 92 ypercents

in 2015 (Hua, 2017). In spite of the reformation in education, there also actives,

/

women’s anti-colonial organisations, but nearly all of them were divided,along EWnic

and ideological lines (Alicia Izharuddin, 2013). \%

The issue of women’s rights in Islamic family law was first deli \ted\axmd

B

the year 1960 in the writings of Ahmad Ibrahim and Sirajf(Raihana Abdullah C

« &
2007). Ahmad Ibrahim discussed the question% tus of ni family&@
according to the Islamic Administration ET wheréas Mehru Siraj‘gned
Noi

that legislations in the 1980s repr ig step

administration of the Islamic faw. e a \Q& ther writers/ welcomed
legislations related to Islamic w and cjnclude hat the@ld remedy the
Mposi jon of il' Islarr@nily law.

¢

ho triveaéaddress the legal issue of
women’s rights i% amily l{w,

hand with goverfiment agencies in promotinq}nthnen’s rights issues cannot be

administration and in some

l’of Woﬁ NGOs who work hand-in-

underesti wuhakam, 2010:2). Many non-governmental organisations (NGOSs)

S
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were set up to defend women’s rights issue in economic, social, political and legal
aspects. Women’s rights issues have been highlighted by NGOs and government
agencies after independence, but they became aggressively involved after the

government of Malaysia ratified CEDAW in July 1995.

One of the active women NGOs who frequently defends Muslim women’
rights and has been influential on the public policy in Malaysia is Sisters in Isla
(SiS) (Zanariah Noor, 2007). Amongst their objective of establishments are ive

for gender equality in all aspects of life. For instance, Sisters in Isla S) was
established to discuss women issues vis a vis a number of studies anv .
of SiS long term objective that relates to this research is to refw nd
within the framework of justice and equality and ew i i
discrimination against women by changing mind sets th tbo infeni
men. SiS also concerns on debating issues pertaini %mic F%
@
said to be discriminatory against women. 4 é
N ,}j Q

28 The group first assembled in 1987 withigfthe Assogiation of the Womenylfawyers when
several women lawyers and their friends cal der the Ass@ciation's Sharial mmittee
to study problems associated with the imple i that had been
legislated in 1984, and enforced in 1987. The grou S com| rs, acal , journalists,
analysts, and activists, and many wome nfided in theﬁ i ;tgjhe difficulties

they faced when seeking legal redress*fro igious a ings focused on
problems with the law and its imple ion, and the i
the system. Empowered by their le e Wo

iof -

ortcomings within
ngs with the public

in an effort to break the dominan that Islam discri against women. A prime opportunity
arose in 1990 when, in the casé of Aishah,Abdul Rayf v. WanyMahd Yu Othman, the Selangor
Shariah Appeals Court decide husband did not right to take a second wife as he had
not fulfilled the four conditiens under Islamic Familyskaw that sought toyensure that justice would be
done. The judgement ing debate on t i of enter polygamous relations
“encouraged SIS to wii s to the fﬂt s of all the majo wspapers as a strategy for an
alternative voice to in the publicgsp ching for a e, the group sign their first letters
as 'Daughters of | ing themselves after a gréup they at a women's meeting on 'Reading
arachi, Pakistan. Their letter was published the next day in the English-

r, to immediate enthusiastic r " So ground breaking was the group's

language daily, the New Straits Figies, also sought to publish the same letter.

tati
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The other active group that was established to defend women’s issues in
Malaysia is The Joint Action Group for Gender Equality (JAG) which is a coalition of
non-governmental organisations that work towards gender equality. It was formed in

1985 as the Joint Action Group against Violence against Women (JAG-VAW) by the
Association of Women Lawyers (AWL), Malaysian Trades Union Congress (MTU
Women’s Committee, Selangor and Federal Territory Consumer’s Ass
(Women and Media Section), University Women’s Association, and Wo ’s Aid
Organisation (WAO) (AWAM Website, 27 June 2016). Over the ye%as
spearheaded multiple campaigns and legal reform efforts, leading to milestones

N
as the 1994 Domestic Violence Act and the inclusion of ‘gender’ under*Article 8‘&9\

of the Federal Constitution in 2001. Their contributions in hi%ysue Slnv asg
non-discrimination against women as a whole, equal paM

engagement of women in decision-making positions, greater |

work, incre

'% of
women in national development have been enormous akam, 2010:3). C
DI S

In 1985, the women’s groups undertoo%dit of t Subm'\m&a

laws fo the @nent.

From this list, the women’s groups, decided concentrf heiglindited resources on

those urgent reforms requirec:i&w to vi st wom&/AW) from a

needs and later, rights persp{ 1995:).@9’VAW campaign
emphasised providing immediate%and effective

r?s' fo vivors of sexual and
domestic violence.

aign\&JIegal reforms on rape,

sexual harag rh span@he better part of the 1980s

memorandum on review and reform ofggenderidiscriminatary

domestic violenc

to 1990s. Amendments to the rape laws were ir%duced in 1989 and the Domestic

Violence ?as passed in 1994 (enforced only in 1997). Although the government



189

has promised amendments to the employment laws to address sexual harassment and
many discussions had been held by the women’s groups with governmental agencies
as well as stakeholders, to date no legal provision on sexual harassment has been

proposed in Parliament.

The women’s rights movement in this country condemn that convenien

cultural and religious excuses are offered to explain the lack of acceptance o

A,

k)

principle of the universality of women’s human rights. It is claimed that n’s

human rights groups in Malaysia, have since the CEDAW review in 200 mitted

&

more than ten memoranda to the government, attended numerous me S With thes,

dy
/

Ministry of Women, Family and Community Development and%issue any'i‘!iess

-9

statements calling for the full and effective implenient the C

Convention. However, there have been only a few government polic hang?
paper. )
I C
“« QU
In 2005, it has been argued by th& ’s rights vement th@
Malaysian NGO Alternative Report as he vernment pro@ in
implementing CEDAW 2012, that pa% sed the | mil!/ Li@ederal
Territories) (Amendment) Act, 2005, hicl \Q&

%eé

mic

sev zﬁ"/provisions

discriminatory to women. Thew inatorl/ elements includ@

to clainfa (?I‘!is eﬁggﬁé wife’s assets upon

S
5 mafriage (section 28(9)); \(J
2. Makin%g} y easier ?(secti%@(s) and 23(4) (3). In the

OM)B law, a proposed ponga@%ﬁWmarriage had to be shown to be

wnd necessary”. The 2005 amendments changed this to “just or
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necessary”, thereby reducing the husband’s burden of proof to justify a
polygamous marriage in court;

3. Forcing a wife to choose maintenance or division of harta sepencarian
(matrimonial assets) upon a husband’s polygamous marriage (section
23(9) (a)). This provision could be abused by husbands, as a husband w
is going to marry a new wife would be able to seek the sale
matrimonial home and divide the proceeds;

4. Extending the wife’s right to fasakh divorce to the husband (section’52

and
N
5. A husband can now get a court order to stop his wife from di posingm

assets (section 107A). ‘ V

Other than that, a founding member and former_executive'direct

alleged that the current IFLA contains a large num %ision
Q

007). Th

implicitly discriminate against Muslim women (; uar, 2

made included; i) the minimum age to enter%arria El

women and men, which eighteen fom-men id sixteen for w n'l iié

does not need to get the consen uardian; r’ii)

im man arry a non-

Muslim woman but a MuslixN anno a -Muslimiﬁdn; iv) a man can
ulti ives (up to )f)!lt a(n%ﬁ/an can only have a

an is supposed t beyk&#usband and she can lose

monogamous marria

her right to mainténanee if'she fai{t r/i) a man, can divorce his wife at will

Y-v

outside the court™ut a woman must go to cou@_\jqd obtain a judicial divorce; and

\ N
N
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lastly vii) she alleged that custody and guardianship of women and men are

determined separately.

Therefore, critical analysis of these provisions are needed so that the objective
of law to maintain justice is achieved. The analysis is also important to rectify t
concept of gender equality which has often been mistakenly understood as havin

similar rights and duties between women and men. This misunderstanding attempt

develop a prejudice among women and men (Nik Salida Suhaila, 2012; Abd:
1998:10-11) and the positive messages of the womanists has been misund od, just
like the attempt to discredit and misrepresent Islam thus leading e Negatives,

impact on reformation act to improve the status of Muslim womw egal s?\tem
and culture. In fact, the rights and duties of Muslim wo % under IFL e‘
differ compared to Western women on different bacm la \e@

culture but not its objective. The concept of gender c%)ase hcio :

sameness would probably discriminatory if the e differences riot t

considered in maintaining justice and equality\her tha =it 1s agai@we
vision of MWFCD in achieving gend quallq whereby the goal ti]e @is to
whi

develop a prosperous society through the) sharing ! esponsipili ch not

necessarily achieved through &K\ \ (J

o

>
~

@
o

45  The Appraisal of Mamil Law al Territoriés) Act 1984

¢ 2 C,)
Early historical docu have proven that Islam famil&uﬂes have been applied in
Malacca since t% mes. % ?are s%.ﬁ reflect the patterns and

advancement experienced by the ancient Malay @) unity. These laws contained 18

clauses t:a\ted specifically to Islamic family principles. These rules were adopted
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directly from the principles of the Shafi‘syy school of thought which was
predominantly followed, in spite of a number of mixed cultural influences. Even the
presence of Western colonization was unable to separate family affairs in the Malay

community from Islamic influences. Thus, it is evident rules pertaining to the Islamic
family law which cannot be separated from the Malay community because t
application of the laws was a personal matter. It does not impact on colonial i

or even on the non-Muslim community when compared to other areas of Islamic law,
such as contracts, torts, criminal penalties, and commerce (Raihana, Zooé

Evidence also exists, showing that the British colonial authoriti odifie

/¥

stl

<

several pieces of legislation related to family matters. This Iegisw sed

_Z

T

o

o
C\%
="

QD

C L - Y

on administration, and also on marriage and divorce regi tih can be se r

example in the first family law being enforced in the Straits lement.,nam

1880 Muhammadan Marriage Ordinance. Accordi % i \3 ¢
many shortfalls, and as such, several amendm%ﬁrodu ed to stegailine Q}
provisions. Perhaps because these had Iimited%the ushi unity @ot

encounter any difficulties in complying withithese Islamic fami n‘les. oVer,

[}

there were many books in old Jawi written by regional Iﬁ ic owrsQE/the subject

of Islamic family law based OK ity SChTIs\'hna Abdullaf2007).
Malay Muslim familysaffairs are clos d to @ way of life and
¢
customary practices of ez%. The [provisio
er e pl’O\?i S a;a Iicatéx\as matrimonial cases are
each state. Thus, t{e Iaw?lﬁting to marriage and family

oi‘he @ ic family Law among
N

relations U\E ic family law of each stat 'c'r?ostly influenced by their differing

the states might di

under the jurisdicti

customs.

S

ligion however, has no objections to a mixture of different cultures
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as one context of different acknowledged by Islamic jurisprudence is on cultural
differences between people. It is stated that Islamic family law in the Muslim
countries which were drawn from the same sources could however be interpreted
differently in certain aspects because of different intellectual knowledge and
educational background regarding gender relations (Zanariah Noor, 2007). It might
on the part of a person who has authority or any person in the community as

of the different traditional practices.

Islamic Family law comprises of Islamic legal rulings with regard e rights
of women and men in marriage and family relationship. Matters pertai Islamits,
family law have been practiced fully and executed in the daiw he lim

community in Malaysia since the 12th century whe I% introdu

Malaysia (Raihana Abdullah, 2007). As provided by Nine Schedu Malx

Constitution, Muslim personal law is under the st oFities. h achc
0

state has its own Islamic family law, but the ollow similar reﬁepts@

Shari’ah with multiple customary practices within SCO princi@in

accordance with Muslim jurists. Hen untilqdate there s no si Ielfar@ Act

that applies to the whole country even though for Mufi S. MN{@ unic and

flexibility of Islamic jurispru Mereby lSha'\guides aé(wf'uslims with

fundamental principles, while"at ame

ar
cultural diversity among@ eings within f!pe Qéﬁaﬁ’ah fundamental
N

guidelines. %
The sit w mm!

he Islamic nity imalaysia has been constantly

ackn ges the multiple

changing. \ ness of Muslim on gendbc%auality in Islamic perspective has
0

been cau

S

reviewal, reformation and amendment of law addressing several
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problems occurring the relationship between women and men in marriage and family
relationships. In the early 1980s, the reformation to Islamic family law in Malaysia
has began. It is led by Professor Ahmad Ibrahim to examine and investigate the
provisions of Islamic family law of each country based on the dynamic Shariah
principle of law suitable with the modern Muslim life (Rahimin Affandi, Faizah

Norhayati (2008:9). It is argued that the methodology used for the reformatio

should based on the authoritative sources of Islamic law, more open minded in
accepting the different view of Muslim jurist as long as do not co@h
Shari’ah in order to decrease the higher rate of divorce which causi ighet” social

N
problems and to prevent women and children from violence (Ahmad Ibram'h»,\

1986:175). ‘ ¢
Malaysia’s reform in 1980s produced consider b@ to ‘c}w'fy\,r
and codify’ (Ahmad Ibrahim, 1987: 56) the Shari’a %prove %t
? Q

C
(Raihanah Abdullah and Soraya Khairuddin, 20 ious high-leve orﬂmittQ%

were tasked with these objectives and with studyi e experi other co&s
in implementing Shari’ah. Islamic Family g (Federal [Territ 4 has
been enforced in the Federal Territory on 28" April f) | sﬁo%recise and

detailed than its predecessors &Iaws ‘rov\for the é&‘istration of
éw

marriages, the rights of a wi ion fi e are viwi‘i.ied in the family

institution and the punish% ose whofco T!rimﬁi%l’éffences.

The reformatio LA sFrt d with th eff@b examine the differences

isio Islamic fami Iaw{nactmqfs of each States in order to be

yeikh Ghazali Abdul Rah&&, 1992). IFLA has been arranged

and classi ten divisions which are i) preliminary ii) marriage iii) registration
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of marriage; iv) penalties and miscellaneous provisions relating to the solemnization
and registration of marriages v) dissolution of marriage; vi) maintenance of wife,
children and others; vii) guardianship of children; (viii) miscellaneous (ix) penalties
and x) general. The enforcement of this law or act could only be realised with the
roles of Syariah Court, Pejabat Pendaftaran Nikah Cerai dan Rujuk and other uni
which responsible to manage, administer and enforce the provisions of IFL

the authority given in that provisions.

IFLA 1984 has catered for jurisprudencial matters of Islamic familyalaws and

not against the fundamental precepts of Shari’ah in marriage and fal s. Thes

/

legislators in enacting IFLA had based on the principles of jus osited on I‘WTan

reasoning within the scope of Shari’ah. Since customary; a%f Malay i

are mostly influenced by the Islamic religion, even tho mjur's dencT
not limit it for example, the minimum age of marria % argua age 0 C
@

a person consists of experience, knowledge, pro . dence which a iMport&%

aspects in performing responsibilities in the sttit i more a@we

most important thing to be righteousl pplie%n the process of r rTatkbglFLA

which allegedly to be reformed is to differentiate the mft of afakg()d’s way)
or figh (human understanding) Wrica is rga\asimmut%e‘d figh is the
diverse body of legal opinions‘thal e pro human reaso‘]&q'and engagement
with the foundational saurc auth@rity® in 1?'the Qg{n and the Sunnah

(Moustafa, 2013). (J

It has wended that ‘the e{amina n and investigation for the
>
reformatiO\ is focused to eliminate@negative elements positioned on
sont

women Sg?

he low-intellectual capacity of women, the subordination status of
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women in the family institution and the allegation made that women are the cause of
disasters happened in the society which have been miunderstood by the community
(Rahimin Afandi, Paizah & Norhayati, 2008:11). In order to consolidate the Islamic
Judiciary System, legislation was introduced. Among them is through the efforts made
by the legislators (Technical Committee of Civil and Shari’ah Law) for t
reformation of Islamic family law. There are two basic methods of reformatio

provisions of IFLA. Firstly, on the basis of Islamic legal rulings and secondly, based

on the figh rules in the form of procedural and managerial matters to e IFCA.

Both kinds of reformation can be seen through i) the marriage cours he nce{
of marriage in Islam which the course is mandatory for Muslim couplesibefore eHTB\
into marriage contract, ii) rules on the promision of marriage,fiii) t of marr age‘

and the role of wali, both are considered important iv) m ance provider in

4]

matrimonial property (Syeikh Ghazali Abdul W 92) A(O
N

Among the amendment whij has%en made into IF r$ e of
Syarak'a

women is on Section 2 which define m Syarak as Hy( Qz;dmg to the
recognized Mazhab. This deml defirlite\ws that | applied the

method of takhayyur in maﬂ stice ck onkﬁo’ Mazhab Shafie.
While in the case of w j nnecessaril C !he S%a/ge, then paragraph

bstituting for the words l&di cannot be find or wali

divorce, viii) strict rules for polygamy, x) rules on the Cepversion@uring marfiage, x&c

is death or refus€,topgi conset i :easona reason. Another important

amendment @I A for the empowment Q_T;ug;n.en in marriage is Section 23.

Section :?states that no man during the subsistence of a marriage shall, except
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with the prior permission in writing of the Court, contract another marriage with
another woman.” (b) by inserting after subsection (1) the following subsection: (1A)
A marriage contracted without the permission of the Court under subsection (1) shall

not be registered under this Act unless the Court is satisfied that the marriage is valid
according to Hukum Syarak and the Court has ordered the marriage to be register
subject to section 123. This is intended to avoid the increase of illegal marriag

will disadvantageous women.
Most of the jurists in Islamic jurisprudence argue that the not@er

equality between women and men in Islamic law is by considering se nd culturés,

N\

: dutiéﬂand
¢

Therefore, as women and men differ biologically and culturall

responsibilities in their daily life are influenced by biologi s and thei

It is believed that the purpose of having biological ifhdo s\'q@
women and men to perform their rights and dutie; %eaeh i eTos C
systematic division which take into considerati pabilitﬂ

y and functions. Q
&

spite of that, it can be argued that differentment O dutie%in
accordance with the biological roles Ianmq human needs in_ the far@ the
institu

society. The roles between a wife an usband in a fari mn@u d not be

based on the basis of similarity zwage reI'tio s close ions with sex,

reproductive functions and {E respo iesiyThese th@actors could be
important determinant fa% basis of discri iy!ionﬁgﬂw/ey are being treated
similarly. % .&J

Therefo: u nding the c ceptgc g@quality in order to avoid any

en as to confirm the dedoi@on of human rights and CEDAW

has beco?meetus of this research. Perhaps, the modifications made by the

discriminatj
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legislators on the provision of IFLA based on the method of analogical reasoning
(giyas) and consensus (ijma’), the consideration of the public interest (maslahah), and
a variety of other legal concepts and tools are crucial to be developed to constitute the

field of Islamic legal theory (usul al-figh) by considering the globalisation situation,
as Malaysia is moving forward as a developed country which is involved with mul
ethnic population from different cultures and backgrounds of other com

around the world.
Malaysia, which is preserved by its Federal Constitution as an Islamic State,

Malaysia the opinion of Mufti (individual ijtihad) and the decis
Kebangsaan’(collective ijtihad) are important and neceXm
religion. Early jurist who had formed independent opinions ne

%ereby
)

based on their own knowledge and abilities. How it isl

the mujtahid in this situation is the persen whoys the experton th aiter@e or
she is qualified to practice ijtihad hnce othe@. Th emi{lg opinions
concerning legal rules without k wz or thr'ug\m doctrin i Muhammad
al-Jurjani, 1903) even thou% d stagpatien infslamic u& udence is better
than influenced others ba% alse fundamental f!ce hari’ah.

O

Basically, the %ementa?n of Islami faé&\law reforms in Muslim
ie

countries are ¢ ithin the fral wor{ of the?rlnciples of siyasah shar’iyyah

their opinions and even admitted the possibility o

other scholars who were qualified to practice ij

(judicious hich accorded the rulé\{ﬂ% right to make administrative

regulatio lic interest or maslahah (Zanariah Noor, 2007:136). It can be
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illustrated through the principle of social justice and by applying magasid as-

Syar’iyyah in the reformation of IFLA which will be discussed in Chapter Three.

46  Critical Analysis on the Issues of Substantive Equality under the

provisions of IFLA 1984

The formation of IFLA is based on the principle of social justice to protec

institution since it is regulated to review legislation on polygamy and divorge which

has been practiced based on the individual interest. Since justice.i lamic
jurisprudence is subjected to the rights of God and the rights of h eings, the
implementation of justice through human reasoning should not agauzl the H&:
Qur’an and Hadith of the Prophet Muhammad (P.B.U.H). A% wu o‘a theg

principle of justice, equal rights and duties between s
preservation of human dignity, the concept of gender jastice.under IFL. t l%

within only formal equality but also substantive equa erefdke, grounded on ttg
o

principles of justice, equality between sexes a% cept of renge in Is&w
jurisprudence, IFLA gives women and menw entitlements to rights a‘r@a\ies
to achieve five detrimental objectives i ithin it aftributes of ‘iglﬁb’
46.1 The Issue of Minimur&Marriagf \ (J
Marriage relationship is i Mn slam. Iti

life between two sexes ﬁ%nes wi

of IFLA provides the rent mi?n
stated that mini Mr men is eighteen £d f% omen is sixteen. It means that a
woman or ttain this age does not net&? apply for marriage application to

Court bu% riage can be solemnized through form application and marriage

of‘marri or women and men. It is
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course. If in the case where underage marriage has to be solemnized, then the
application should be done to Court by the parent together with the affidavit. Later,
the parent will be called for hearing and the Court will decide whether the underage
marriage is necessary or not (Abdul walid Hassan, 2016:7). The practice of underage
marriage is considered as discriminatory against women. It is baecause the forc

marriage practice normally ends up in an abusive relationship or divorce (Me
Najibah, Nora, 2016:44). In this situation, the legal position of women in margiage has
to be clearly protected in line with the purpose and intent of Islamic Iaw.é

Historically, women have limited access to public sphere s

school due to economic, social and political factors at that time. 4his fa

in the state of inequal opportunity with men in getting k W%
h

job and finally women children at the early age, have be ed f

their parents. This had happened for the past fourty, ;
changed nowdays where it is stated that the av%age a&s
have been rising from 25.6 and 22.1 in 1970 t and 25.7.

women respectively. On the other hand, the ber of applicatio flr M§ i
marriages between 2005 to 2015 was*10, he annu? avera ?a&ﬂi} ions for

Muslim child marriages recorde the Depar' \o&hariah Judicidry Malaysia

between 2005 to 2010 is 84 ile the annbial_ave for 2 2015 is 1,029

(Rohani Abdul Karim, MﬁMA il 2017). "l (,)L/
In Islamic ju%@, there is no specific ag 'b%v/warriage discussed in the

Holy Quran an h jof the Proph ifalso nded that since there is no
specific nu age to marry in Islamic aﬁgﬁe age was standardised by the

UIDHR RI to be sixteen for women and eighteen for men. However, it does
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stated that women and men slaves or unslaves have the same rights to enter into
marriage?®. Moreover, in the Holy Quran, it is specified that the capacity to marriage
in Islam relates with the capacity to manage the property® or the interpretation of the
“full womenhood’ and ‘full manhood’ in Islam3'relates with their biological nature or
reproductive function. It is not valued from the number of age but the capacity
manage the property wisely and the sexual capacity or maturity which rela

biological, physical, emotional and cultural factors. Even though there is no limitation

of age to enter into marriage in Islamic law, the legislation on the limitati
marry is important to achieve the objective of marriage. The objecti rria{
cannot be achieved if marriage is ended with divorce or quarrel or gken farﬁ'l'bg
which resulted to the social problems of the children. Theref%y/isio :)mthe
minimum age of marriage should be decided by the State s e With the natur}
f
% Py ¢
It is argued that whenever men can leg nto marriage gontract t@
o

&

nurture of society in accordance with maslahah. \

years older than women, it is to make sure that m the amily

have the physical, biological and p hologal capacity to m

!
eighteen, men in the context of the Malaysian culture ary ulatiog” have completed

secondary school and could aKNetter wolk a\oﬂd amon rs apply for

&

! yo e righteous among your
enrich them from His bounty, and

s

male slaves and female slave: should Be poor,
Allah is all-Encompassing %
30 Al-Quran. An-Nisaa’
Then if you perceive i
excessively and quic
is self-sufficient s
what is acceptable.
sufficient is Al

29 Al-Quran. Surah An-Nur 246%")/ the unmarried

ilitie they reach marriageable age.
nd judgement; release their propeftysto them. And do not consume it
i illlgrow up. An oever, [when acting as guardian],
[from taking el; WhoeTs poor - let him take according to
n you release their property!&ty m, bring witnesses upon them. And
ountant”

81 Al-Quran,g Yusoff:¥12:22 “And when Joseph rea(?ﬁbd, aturity, We gave him judgment and
knowledge M We reward the doers of good” & Al-Quran. Al-Qasas. 28:14 “And when he
attained hi ] ngth and was [mentally] mature, We bestowed upon him judgement and
knowle s do We reward the doers of good”
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driving licence in order to maintain the family members. In contrast with men, women
naturally have possibility to become pregnant and become mother by having sexual
relations after having first menstrual bleeding. Thus, it is argued that if IFLA permits

women at the age of sixteen to legally enter into marriage contract due to the fact that
women naturally reach sexual maturity earlier than men which could reveal them f
disadvantaged situations. It is stated that the minimum age of marriage se

follow the Hanafi doctrine on the presumption of puberty which has been introduced
in the earlier statutes and was maintained in the amendment of Islamic F@n
2000s (Zanariah Noor, 2007:143)

It is stated under the same provision that the syariah®judg ould‘ﬁ‘rant

permission in writing for underage marriages under certai i%nces. Itm a

syariah judge has given authority to give consent in_writing for t e\%

underage marriage in consideration of justice. Undel in ircum gt ISC
g

required, for example in the case of underage %onsidered obligatary fo@

woman and man under Islamic legal ruling to enteriinto marriage; applicati S

to be made to syariah judge for marri per%sion. In order to oi? thesinetement

of out of wedlock baby or baby dumping in this country d @ izzu/’table with
the cultural situation in Malaysi WWome )
&

into marriage below the ag\ n wit sion ofs&g/syariah judge in
writing®. % ’ ! C—)L}

There will ; a% proce?r herg'th mt%go to the court and apply for

consent to mar Ashraf Nemat & Jawed%der, 2006). In practice, the

ication in , may enter

xercise their wide discremi?y powers to consider all relevant
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factors before deciding whether or not to approve underaged marriage. This includes
looking at physical signs showing puberty such as menstruation in the girl, and also
the level of maturity in both the child bride and groom to be (Malaymail, 14 April
2017. It shows that Islamic law has connection between human dignity and rights and
reproductive health as contained in many provisions of CEDAW formulating righ
that have direct and indirect bearing upon women’s sexual and reproductive

Under IFLA, in the preservation of collective rights, the State has the authority to

control this practice if it would cause harm or disadvantageous agains a

rt has

N
to give some guidelines for the couple to be responsible in marri% other. Ths\

not only in terms of physical signs of puberty that the courtfhas tosatisfied_for|the

group of people just like women. For example, the Syar’ie judge or Syatiah C

application of underage marriage but also the intellectual ledge of couples

the responsibility of wali on their rights and duties i%age and \%&e&ion

matters. C
9 é
It is said that protection of human dignithe ofi tl i objectjv\ekof

Shari’ah law. Human dignity relates with hu%n sexuality or re dL‘cti\/b.‘T%ction.
rs

>

The protection of human dignity in Islamic law not only aré r@{;iage, but it

also happens during and after e. IFLA 'ro s ‘collective s and duties

without neglecting individuﬁ Whil Vi uman @oﬂty and rights in

idual rights ?1! individual rights is given as

s

marriage, it is not only give

long as it is not infti the Fights offpublici Far inst there are limitations in

2 3

r Iega‘s age. It is prohibited to have intercourse

during wife's meSruat on and afterbirth periods. reover, actions and behaviours

such as ,abestion (other than for medical risk to the pregnant woman) and

S

sexual intercourse v,

2/
%
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homosexuality are also strictly forbidden; contraceptive use is permitted for birth
control under certain circumstances which do not harmful women. All these kind of
protection is some kind of protection of women and men sexual health. For example,
the decision of Muzakarah Fatwa Committee of the National Council for Affairs The
28th Islamic Religious Malaysia held on 29 February 1991 has decided that t
Norplant System for family planning, healthy life, education and happi

permissible subject to Decision of 12th Muzakarah at 20" January 1977%. It

that Islamic law is not unchallengeable with regard to the number ag

between women and men. It could be changed for better happinest, ie i y\
life as long as it does not contradict with the fundamental Shari’ah principle. \

IFLA is Section 10% is regarding persons of other reli S”In thi§ provisio slamic &
[7

jurisprudence prohibits both women and m r into marei ith a 261(/

Muslim in accordance with primary sources i’ah as Stated inyth Qur’g@hich

means: l 0
'3 ¢ &
t) »y believs,%d certainly a

“Do not marry idolatre Wushrﬂi
believing maid is bette n an‘idolatress even though sh uld please you;
and do not marry idolater: ushxi, ] 1 %m yuminii), and

certainly a believi e is better th though he would
please you. Theselinvi the Fireffan itess{o the Garden and to

forgiveness by His grace, and makes cleax, His revelations to mankind so that
they may rem 235

33 Kompilasi P Hukum Muzakarah Jawatanku a@% Bahagian Hal Ehwal Ugama Islam,

JAKIM, 2015, pg
34 (1) No man marry a non-Muslim except a Kitabiyah.
(2) No shall marry a non-Muslim.

35 Al- arah 2:221
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The verse clearly stated that interfaith marriage is forbidden in Islam but the exception
is given only for men to marry a Kitabiyah, not idolatress. In Islamic law, protection
of religion and collective rights become the primary objective in the context of
‘magqasid Shar®tyyah. Some of the jurists argue that the non-Muslim women cannot
become the mother of the Muslim believers. It is due to the object of marriage
Islam is to civilise the nations whereby biologically women do have primary

private sphere to take care of children. Women have the big role in developing nation.

In spite of that, how would a couple in a marriage institution with differ
way of life could enjoy their life together. In spite of that, a random de by

N
Debate.org on 13" May 2016 on whether religion is important in_relationship findm-t\

that sixty three percent claimed that religion is important in a V%N Q\
The Islamic marriage objective for women and emnly tw

B

relations but to fulfil the necessities of human naturegleadingito life-ti xion :
& C
between them with love and compassion. It is at inter-religi Marri%&

causes many problems to the social life Whene\Me an reven ch@n
do not enjoy their life together. Marriage Iifg a physical and s itur'il %’%ﬂess

of the spouses who can share similar views on relig'y mofality %household

management. It consists of the ¢ ive rights me the ri (yﬁnd duties of

mother and father for the be& chil wSinc Womar@hotherin Islamic
jurisprudence is important asset to civilizefthe i?! thesjurists stresses that the

Muslim believers ca arry'women 0f nonzbeligvers. (J
The co t igious freed un£r Islamic law is the same with that of
>
Christianit aism, which emphatimt&jadvocates for the absence of

compul&?*gion (Nora Abdul Hak, Roslina Che Soh, Azizah Mohd & A. Umar
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Alkali, 2016:125). The idea of apostasy as a crime under the aboved Quranic verse
clearly shown the act of intolerance on the part of Jews as they persecuted and killed
the Messengers of Allah sent to guide people to the right path of Allah%. In another
perspective, the role of men as the head of the family or protector has a positive object
because Islamic law stresses the meaning of ‘manhood’ as the responsibility of m
rather than power of men over women. The responsibility of men who ph

stronger than women shows that Islam emphasises on the protection of trugyreligion

and faith which started within a family institution. Islamic jurisprud
matter is not contradict with the belief and practice of other religio

men as the head of the family.

This issue also relates with the determination of%%glon inc Of‘

unilateral conversion to Islam as the parent who is awarded cu wiI%?

chance to decide on the religious upbringing of chil . The Syari t

fundamental for Muslims (Najibah . c‘xe<o<f/ bashini
strate: (p_,!ituation and

f Mus ouse and non-
&

Muslim spouse after conﬁ% is argued that, the lest@%ét of the child as a

4

mechanism to decide ligiatis upbringing“would be Qp;stsolution to the extent
that both parents will jbe utinisﬁ the"judge to“dEcide on their competency to

lokk after the child. This approach sound practicw% ordinary cases but may lead

£ AI-Quran.%n 3:21

S
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to tug-of-war if the parents fail to compromise. Then, in this situation, Islamic
jurisprudence will not against the rule of justice to decide on the basis of maslahah
especially the interest of minor children who are in need of both parents in spite of a

divorce.

4.6.3 The Issue of Consent of Wali

Undoubtly, marriage is a way to preserve dignity, family institution and descendent of

both hushand and wife. Thus, it shall be contracted in a harmoniou
legally recognized. Unauthorized parental removal of children riage {
runaway marriage couple is strongly condemned as these acts may in problgﬂg

especially in hard times like incidence of marriage break% other, ma ital‘

disputes (Anis Shuhaiza & Nor ‘Aza, 2010). \
A conflict on the issue of wali in Islamic % is 5 or -

wi
@

guardian which could be a father or grandfather can
women. Section 2 of IFLA states that ‘WaliM’ m

grandfather and above who have t uthgy to solemnise t n}mrl& %nder

Shafie schools of law, a father and patern grandfam S Ih'mwz/r (forceful

guardian) can give his virgin d:Mn manlage\'tﬁout priorévdnt from the

daughter. For girls before attaini berty: li solemm’%marriage without

t be giveh to hf!vanc‘néT( attaining the age of

prior consent but the girl

puberty. For girls w in the age of puberty, a s required to inform his

{3

daughter on the riage,and stillga ’e marriage if the three conditions are

%

fulfilled. They arédi) no revivals or war between

in state o %}ocial status or kufu’ with the

S

nd his daughter; ii) the bride is

:

irl; iii) the bride is in the financial

«
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ability to pay mahr or maskahwin to the future wife. If these conditions are not

fulfilled, the marriage is not legal and cannot be solemnised (Al-Syirbaini, 1994:246).

As-Shafityy jurist opines in his book Al-Umm, a woman cannot solemnise her

own marriage, and if solemnisation is made without the permission of wali, t

marriage is not valid (Mohammad Azam Hussain & Alias Azhar, 2015). However, i

does not mean that a woman does not have her own choice or right in a marri

Women, as well as men have similar rights in a marriage, but special mea: are
provided by Shari’ah to protect women before and after marriage, h the

a wife who would be depending on him on materi spiritual

happens in the marriage 4 Q
&
\

It is contended that in Malaysia, nTthe pravisi r th@rric
) .

Family Law Act and Enactments are rotect th
with children in line with Islamic‘uq;u ce
protector of women (Noraini im, 5). Section

to be presence for the sol Wm of marrial t'e @n
[
re

provides that consent from walz of the woman &ire@ marriage contract. It

N

37 (1) A marri | Territory shall’be in&corda?with the provisions of this Act and

age in th
shall be solemnizedin,accordance with Hukum Syara' by - \,
(a) the wali in esence of the Registrar;
(b) the represgntati e wali in the presence and witmhg ermission of the Registrar; or

(c) the Regist the representative of the wali.
(2) Where r involves a woman who has no wali from nasab in accordance with Hukum
Syara’, shall be solemnized only by the wali Raja.

S
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means that even though a wali can give his virgin daughter in marriage without prior
consent from the daughter, in every marriage of the girl below sixteen have to get
permission from the Syariah judge. However, for the marriage of women of sixteen
years and above, solemnization of marriage can be made after getting consent from a
wali in the marriage (Syh Noorul Mdihah Syed Husin & Tengku Fatimah Mulia
Tengku Muda, 2011:13). The role of the Syarie judge is to investigate from t

sides in every aspects to ensure the marriage is entered with justice. Fhe figh

methodology of saddu zara’i’ is used in this provision to avoid any vio gainst
children since they are normally weak and small and having no acces ek Justice.
The role of wali is still appropriate because it is suitable with the
culture whereby a girl is inappropriately left behind her fa |N wali i

preparation of marriage or any matters related to it (Mahmw , 2006:375).

The discussion on the rights and duties of %slami i i

illustrated in the case of Syed Abdullah al-Sha fah Salmah [1959}1 l\@

137. In this case, the daughter refused to the fomrria y her\ r.
The father applied the court's order foghis daughter to accept the rr'ag@rced
her to live with the husband. The court'decided that the ‘m riagé without the consent
of the virgin daughter was vali M/er, thelhus\\’vas adv%«l divorce the
wife since she did not agree t&rriag Iready had the&ﬁﬂ!ice of her future
husband. It was regarded @s ted rin€ipl I?,nic Gv’(%{nong the jurists and

the public. The discugSiomiand’dlecision of this/casg)is bas&oﬁ As-Shafityy school of
(s and d&i ? WhiC@ to be implemented under

thought on the rrw
IFLA. Howexer, s requirement on the consent ei‘;qa i for the validity of marriage is

not only Nﬂ Shafi’e’s school of though} but also Maliki jurist. This case
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designates the rights and duties of wali and how the role of wali should be

implemented for the empowerment of women in marriage and family relationship.

This is not only about the power or authority of men or wali but the mutual

responsibility of children and parents in ensuring happiness, good relationships a

choosing a right and suitable husband for her entire life. The role of wali in Islami

marriage should not be looked into restrictive perspective but has to be loo
protective perspective on biological and historical contexts of being women. ree
conditions stated above on the force marriage by a wali indicates that a wi s huge

responsibility to protect the dignity and rights of the daughter to ensuT 0V
uct

persistent perception and critiques on the harsness of S

rights of women in marriage.

Thus, wal?’s consent in marriage do
marriage without the consent of both partie

from among the eldest person in
experienced in life, and would bg the on

woman in her married life. It&%ed that'the co
marriage as ‘a safety mea Me Int; rest‘ o

right for the girl (Baderin M.A.;;2010:296). Me héin(é?obalisation era where

a woman is active %in t? ivatefsphere, @Ie of walr becomes more
ia

relevant and ¢ e protection®of women’s %gnity and rights (Mohammad

nt of v@r a validity of

ersel(_ap thus a protective

Azam Hus s Azhar, 2015). \(')

N



211

Section 13 (b) of IFLA states that the Syar'iah Judge having jurisdiction may
granted his consent thereto as wali Raja in accordance with Hukum Syara'; such
consent may be given wherever there is no wali by nasab in accordance with Hukum

Syara' available to act or if the wali cannot be found or where the wali refuses his

consent without sufficient reason. The power given by IFLA on wali raja3®
intended to ensure that women entered into marriage without any frau

marriage and with honourable manner with the implementation of justicegwithout

duties of walz mujbir has to be specifically provided su e thfee conditians in the

case of Syed Abdullah al-Shatiri. It is intended4e,empawer wome

role of wali mujbir because it is relevant an icial to a’oid di inatio‘r@inst
women. z ( 0’
e WOLD
The role of wali is also j tive in tl'le SHBT\ whereéﬁand fails to
maintain his wife and children'du 0ing -missi irresp@@e, which caused
the wife and children su rx of economi ?f’ sa% nd education, then a
e the gne wi | be i&dnsible to maintain or to

iIdren’I s:hat thYe_.Qle of a wal7 in an Islamic
N

38 Wali authasised ang di-Pertuan Agong, in theah f the Federal Territories, Penang, Sabah

and Saraw; Ne Ruler, in the case of any other States, to give away in marriage a woman who
has no wali nasab.

protect the wife @nd sthe
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marriage is not based on individual rights but on collective rights. Islam does protect
the society as a whole through a systematic hierarchy in a family institution through
the functions of a walz in order to make sure the disadvantaged group like women and
children will be protected physically, mentally and spiritually from any harm or
violence. Therefore, IFLA does not discriminate women but instead protect them wi
the special guidance from the Creator who always knows what is best

Creations.

The question arises on why it is only a man who is the father aternal

grandfather and above can be a wali or primary natural guardian in Isla answers,

to this question can be held based on biological and historical fa of being WST}

It is contended that women historically being disadvantageous and) need assi ¢

from men in their life (Haron Din, 2008:29). However htat p
. )

it om 3
between women and men especially in marriage whi % N a C

mutual responsibility. In social life, women an complementaryyeath ot@

be fil

with some different function due to their dhes i

religious rights and duties. The Holy Quran ss: ( 0%
“Men are the protectors and maintainer
some of them to excel Mnd beiaus
means”% &

Al-Qurtubi defines_tl d ‘gawwam ibut leader i
Qurtubi defines N q 2 a'm u%gpman as a leader 1n
e th

marriage and manifested a ights of God. | 0\£ thCJ authority of a man in

igher t}an that of a wo@itable to their nature of

is competen hysially, ﬂ'ﬁtally and spiritually to be the

P 4 4
meny becaus has made
ey~ support from their

terms of responsibilit

creation as manfwh
protector i

N
institution (Rahimin Afhnc@Det.all, 2008 & Hammudah, 1985).
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In spite of that, the Islamic concept of maintenance includes the basic necessities of
life in terms of material and spiritual maintainance. The prophet s.a.w. said which
means:
“He is the guardian (leader) of the family and it is responsible for those und
his charge, and his wife is a keeper (manager) in the household of h

husband and children, and liable for those under dependents” (Hadith Al
Bukhari).

The above Hadith of the Prophet evidently mentions the role of wife and h
marriage. Both are mutually responsible in marriage for the balance a
life. In another verse, the Qur’an clearly states that “O, Believers Sav se

your dependents from the fire whose fuel are humans and the stones”# This v@he\
shows that a walr has a collective rights and duties in the fa%

them with happiness and tranquility. However, the auth(M i is not ab
whenever a wali manipulates his duties as wali, the%ate has t
ensure justice is implemented based on the attributes o? tivedfights. 4

Q
The above arguments indicate that tm of wali |scr|ml@ry

against women if it is implemented with jusqe. Different entitl erit o@and

duties between women and men on the tole ofwali is dyg't has {wmary duty
in managing the family mainten Nateriallyr \lmally) Whi%(%/oman has a
&hildr i ate sphe&witable with their

primary duty to take good cx b
nature. Their primary duties ho r, do not restri t'he!rc&d,ct in carrying out the

collective responsibi t@ oward the family members wi tual understanding. The

ife and MTS cquire the“halanced rights and duties in

Y—v

, psychological and physital/nature of being a woman and a

N

relationship be

ical

accordance to bi
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man. Thus, the rights and duties as acquired by Shari’ah suited with their nature and
nurture are just and equal and not discriminate against them. This division of rights
between women and men in marriage also not contradict with the rights and duties of

wife and husband in other religions like Christian, Buddhism, Hinduism, Judism and

others which acknowledge men as the head of the family (Syed Qutb, 2000).
4.6.4 The Issue of Polygamy

Section 23 of IFLA provides on the rules for polygamy. It beco@st

controversial gender issues around the world which it seems to be unjust for omen\

to be practiced. It is claimed as unjust and discriminatory against wo when%\
.

women do not have any rights to avoid this kind of marria% y the_erfantg

hushand. It is claimed that the requirement for justice N eatment was

legalised, assuming that it was a matter of moral cons%f the hus \(&n riah
d

Noor, 2007:143). Besides, it is also noted that the unre

marriages by errant husbands create major suﬁ%
destruction of the family institution which ivrtant 'stituti for Musl"@.\

It is contended that polygamy% Islamic ef; iV r@ti%Mansur Isa

Yelwa, 2016:75). It also has be Wsed thai th two typéﬂnarriages in
Islam; i) monogamy: one mx& i) Iin{%dolygyny (known
as polygamy in Islam): arried toftwi !)r a most four wives. In

for gtJmarriage as has been

pragtice of po amous®

Islam, the ideal m i
highlighted in th%n'c verse & T)us @e. Limited polygyny is a
provision apBrova by Islam for exceptional citelimsétances only; and that also with

many stri N)nditions. Islam did not invent the system of polygamy. It existed

S
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long before Islam came into the scene of world events. It is believed that early Jews
and Christians were polygamous (Mansur Yelwa, 2016:75). The Bible says that
Lamech, the grandson of Adam, “took unto him two wives: the name of the one was

Adah, and the name of the other Zillah.” Many holy personalities of the Bible had

many wives or concubines at the same time (Maha A.Z. Yamani, 2008:9).
The fact on the Prophet of Abraham who married Sarah and Hajar has sta

in the Quran. Abraham was first blessed with a son through Hajar whom h ed
Ismael, and then he was blessed with another son through Sarah who named
Isaac. It is same with the Prophet of Jacob while he had four wives andéconcubiness

/

Leah and Rachel (both were Jacob’s cousins), and he also had Bi andZilpah'(both

were slave-girls gifted to Jacob by his wives). It is from@adies that b
had twelve sons who became ancestors of the Twelve Tribes of¥lsra I.‘FQQer )
the earliest recorded human laws, the Hammurabi %de in n{he !

o A

Babylonian code, both contained protective cla ur of the sec

s

B

her off spring, indicating that polygamous marri was i this fa@k

(Abu Ameenah, Bilal Philips and J eela?nes, 2005:14). T SIIPO@ has
existed from the earliest days of humanhistory. ‘O 7 <</

Misunderstanding on @l of legyny r polyi us marriage in

Islam is due to the faili wople or the 'h'ghli@ he true historical
¢

background and the le %g of Islamic \&ﬂct-gj:??nits men to practice

polygamy with thegm entation f)f sticgd' T Q@ verse below mentions on
the polygamou W i :
&

“ if.you fear that you will not deal justly with the orphan girls, then marry
th hatrplease you of [other] women, two or three or four. But if you fear

_1
e}
=2
<
«Q
<
>
<
@
Qo
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that you will not be just, then [marry only] one or those your right hand
possesses. That is more suitable that you may not incline [to injustice] L.

From this verse, polygamous marriage is only permissible for men up to four
wives in the implementation of justice. It is clearly stated in the verse that the

requirement for polygamy is by implementation of justice, if justice cannot

implemented then just marry one woman only. It has been argued by jurists tha
justice in the context of polygamy has to be looked in the form of materia
immaterial or both (Haris Hidayatollah, 2015). Polygamy is permitte the
condition of justice (Mawdudi) and Abd “Ati has observed that polygamy glslam is
no more and no less than that of a permissible act, which like any aotthﬁwful

ads, to u \

principle, it becomes forbidden if it involves unlawful things nﬁ‘ﬂul
§

consequences or injustice. In this case, if a man is unable % he has no“right

to avail himself of this conditional permission. Justice here means'th hw
be able to maintain his family in matters of living es, social Xherc
aspects of marital relationship (Zeenath Kausar,% efhents,(s

not cause harm to the existing wife. This indicates that polygamo m?rri%%lslam

7

is not founded on the principle of individual Fights but WI a sﬁla{'{a/ge through

the history and Sunnah of the Pr, Nfoundeli on\pn'nciple 0 ective rights
to upgrade the status of wom &iety. &

\ I ' %L}
The discussions_a polygamy in Islal USI£||yCT)) asised that it was not

encouraged nor pr ib&!f is siTol an m tive@wose who need more than
m ¢

one wife, for man with a*high Sexual m/e. Polygamy in this case is

U
ry to settle his feeling so\bc,éahe could concentrate on fulfilling

considered
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his duties in ibadah (religious duties which will be rewarded) (Zanariah Noor,
2007:143; Abd al-Wahab al-Sha’arawi:37-38). It has been argued by Muslim scholars
and most of the jurists including As-Shafi’iyy on justifying the conditional
permissibility of polygamous marriage such as demographic needs, economic factors,
barrenness of the wife, chronic illness of the wife, higher sexual needs of men, e. t.
(Ibn Qayyim, 1900:85-87; Al-Qaradawi, 1984:192-193; Baderin M.A., 20

178). It has been stated also that polygamous marriage is not only permissihle on the

weaknesses of women, but Islamic law also recognises defects of the hu
impotence, lack of semen or ejaculation during intercourse, lack sticles and
amputated sexual organ, all of which constitute grounds on which the may s?b:
for the dissolution of the marriage not for polygamy. F%ye, als :;ani‘
(1313AH:25), the twelfth century Hanafi jurist stated thN se defects de

the very purpose of marriage i. e. satisfaction of seéxual_urge and p\@au% of

children, the wife has a right to demand for a dissoluti [, C
7] é
8793 ofFLA

Then, is the provision of polygamous mal eu of

N

discriminatory against women? The issue of palygamy under IF is‘on$ sence

4 ¢ &
42 (1) No man, during the subsistence of rriage, shall, ex w prior permission in writing of
the Court, contract another marriage with a r Womari nor shalksuch marri ntracted without
such permission be registered und is Act:Provid % shown that such
marriage is valid according to Hu Sya der it i subject o& on 123.

[Subs. Act A902: 5.9]

(2) Subsection (1) applies to t| hin the Federal Terfitol 'Jf a @&%o is resident within or
outside the Federal Territory al marriagg outside eaal Territory of a man resident in the
Federal Territory.

(3) An application for pe | be submitted to the Court i escribed manner and shall be
accompanied by a declarati ich’the r%(ébed marriage is alleged to be just
and necessary, the ant, particulars of his commitments and his
ascertainable finangi the ber o dependants, including persons who

would be his depen result of the proposed marriage, andl whether the consent or views of the
existing wife ogwives'on the proposed marriage have be n@ged.

[Am. Act A902: s.

(4) On rec '%pplicaﬁon, the Court shall summon the applicant and his existing wife or wives
to be prese the“hearing of the application, which shall be in camera, and the Court may grant the
permissi or if satisfied -
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of strict implementation of the law regarding polygamy and criticism on the existing
law which had been handled improperly, contradicting with the spirit of the
reformation of Islam Family Law enacted in 1980s (Zanariah Noor, 2007:146). It was
reported that, Shariah Court of the state of Perlis had allowed every application for
polygamy since 1993 (Nik Noraini Nik Badlishah, 1984:73-74). People claim th
polygamy is unfair for women because it is an insult and an unjust for wo

children. For example, SiS has made a research on polygamy claiminggthat the

practice of polygamy throws families into emotional and economic turmgi

that the first wife has to share everything (physical, material, emotio ith the new

wife of her husband and it would affect their usual life. It looks unfalr ifithe husb!hd\

enter into polygamous marriage without her permission. It seems u fthe us| nd‘
neglects his responsibilities toward his family, but it IS\ se the natur
polygamous marriage on its substance of Islamic Iaw Y

and conditions contained in the existing enac ts b ers had{&ie

i ’]anc :among
hysical funfitl r)conjugal

nﬁ on the part of the

by Hb Syara' all his
a

of the proposed

C
Failure to follow the rules and procedure@ng many of th?eﬁ'rictiz%

(a) that the proposed marriage is just and n
others, the following, that is to say, steri
relations, wilful avoidance of an order for res
existing wife or wives;
(b) that the applicant has such means as able him toi

his de

wives and dependants, including per: ould be
marriage;

his wivo%’reqmred by Hukum

(c) that the applicant would be able'to a equal

Syara’; and (_}

[Am. Act A902: 5.9]

(d) that the proposed marriage t cause darar syarl eX|st|ng ife or wives.

[Am. Act A902: s.9]
subsection (3) and of the
the summons on each

(6) Any party aggri

by A Act 902%s. 9] copy of the application under

sub: shall be served together with

&emsmn e Court may appeal against the

actme appeals in civil matters.

a marriage in contravention su ectlon (1) shall pay immediately the

kahwin and the pemberian due isting wife or wives, which amount, if

not so paid, shall erable as a debt.

(8) The pr wsolemmzatlon and registration of a marriage under this section shall be similar in
plicable to other marriages solemnized and registered in the Federal Territory

entire amount
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polygamy being practiced inappropriately. This practice causes unjust and unequal
treatment for women in polygamous marriage under IFLA. The cases of irresponsible
husband does not only happen in polygamous marriage but also in monogamous
marriages. This is the main contributor for the emotional and economic turmoil of the
family members in the practice of polygamy. Abdul Monir Yaacub said that «...th
most men entered polygamous marriage not out of emulating the Prophet’s

(example) but for personal interest” (Raihanah Abdullah & Nurhayati Surbaini, 2011).

It has been traced that an unfair polygamous marriage is caused by an i

man who marry for his personal interest. An irresponsible husband ers WI{
fails to maintain or protect the spiritual and material needs of his fag membﬂh\
which might disadvantage women and children in the marria‘ inifl

the behavior which should be firsly educated. \

"

Shari’ah law. Shari’ah law under all"Circumstances @

cheating, beating and any crue N‘e basi \us
women and men in marriage“are ch othc)&hd to protect the

r! in%nogamous marriage.

dignity of each other. ilat’ prinhci ?

Therefore, it is cont that polygamous

e do&«ﬁot discriminate against

women but give@) nefits & e cas@infertility, illnesses, health
problems, wmci | status and so on. In alkf:njsee circumstances then, polygamy

is needed Wy the marriage is necessary and just and the persons affected in that
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situations will get their rights, including the first and new wife and the children in that
marriage. Thus, Shari’ah law gives rights for both woman and man in this matter in
accordance with their strength biologically, physically and materially while
preservating collective rights which is the primary objective, in spite of individual

rights.

It has been stated that legalising justice and equal treatment in polygal
practice were evident in modern Islamic family law in Malaysia. The the am nts
in the 2005 on the provision of Section 23 of IFLA has been criticised by SiS*® that it
loosened the conditions for polygamy. SiS argued that the requ ent of thes,

“\

proposed marriage by the wording of ‘just’ or ‘necessary’ ma asier for rﬁT to

practice polygamy. Section 23 (3) of IFLA provides that e% husband 0

the Court on the practice of polygamy, the Court has ohﬁr \NKO?%
hat the

wife to attend the Court. In sub section (4) of Secti of IFLA, it

B

Court may grant the permission if it is satisfied unds; (a) that ;ﬂopo%

marriage is just and necessary, having regard tmircu S mong @5
the following, that is to say, sterility, thal infirmity, physica

conjugal relations, wilful avoidance of an order for resp ion Wj@ rights, or

insanity on the part of the exi M& or W‘/es;\ﬁat the applieant has such

means as to enable him to suppo requi m Sha:&‘dll his wives and
S

uld® be_hi f!)enlu%/as a result of the

applicant wo able.éaécord equal treatment to

dependants, including pers

proposed marriage;

all his wives as requi ukun’S S ? (d) thﬁhe proposed marriage would

not cause darar ssrcz‘yy to the existing wife or \A@%ﬂ/

43 at the Na Xvention held on 18th October 2015

S
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From the allocated provision, the permission for a polygamous marriage is
neither the right of a husband nor the right of wife but the right of State which has
been transfered to the syarie judge in order to uphold justice. It is argued that it should
be for the State and not an individual to decide whether such social conditions exist
which could necessitate taking more than one wife at a time (Nik Noraini, 1998). T
Court will decide whether such polygamous marriage is permissible
permissible with the valid reason as provided by Shari’ah law. Therefere, this

provision has stated that women are given rights to inform the

polygamous marriage would be unjust for them. However, if the wi s not been

N
informed on the marriage of husband but the application of polygamo arriag?‘is\

accepted through illegal procedure, then it would tend to dis% . In this se,‘
ho"v

if justice cannot be implemented due to irresponsible per

iolates the |

Py ¢

As a matter of fact, the Court will decide give_consent

said men to practice polygamy. In the case mh vs’ usof, & |

Hukum, Vol. 7, p. 152. It was held that, Wh? the defendent fu Iefl th6. ition
b ,

“necessary,” but he failed to fulfill the condition for “juy” is app '%to practice
polygamy was rejected. Howeve, Wase of I\/Io\ﬂin bin I\@-bﬁas v Rozeta
bt Hasan, 2013, the court al o&plaint'

ion to ise polygamy but
with the condition that the h

shelter, clothing and w@ ig
syarie judge as t orise
justly with regar marriage and family cases @g&d on the principle of justice and

collectiv Nin all circumstances includi\ng polygamy. The application for

S
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polygamy which fails to meet the above conditions will be refused by Court (Zanariah
Noor, 2007:146). In this situation, the role of Court or Shar’ie Judge is important to
distinguish between causing harm or (darar shar‘zyy) and disobedient (nushuz) and

read together Section 59 (2)* of IFLA in order to avoid unjust decision. It is argued
that if the husband fail to support his wives and fail to treat them equally and just, t
wives can go to court and make an application for maintenance or divorce al

acts in disobeying their husband are not considered as disobedient (NorainigHashim,
Polygamous marriage might be mandatory, forbidden,vendeh

undesirable and permissible according to Islamic legal ruling. W that ‘many

contemporary scholars and jurists hold that the mere appr n%\ot being able.to

deal justly between co-wives removes the permissibili am advi
i mch

monogamy. They refer to the concluding sentenc e Qurani :

C
means “...monogamy is nearer to prevent you f injustice”. It isydrgted ?{%
monogamy is the rule and polygamy is an excm(M. in;

view has been further argued based on- the Qranic verse 4:129 hifh $§ “You
u%w

will never be able to do perfect j een wi\@ venfif it i{éour ardent

desire...”. It has been contend: this Qu'anim has co d that is is
difficult for men to fulfill t&" ment i

polygamous marriage is not r ended iffit c s,r‘jus(e%’o/r people.

N

s N

confirmation by the Court, a hall not be entitled to maintenance

44 “Subject to Huk

when she is nusyuz§ ! unreasonably refuses to obey the Iaw@ ishes or commands of her husband,
that is to say, i li (-)

(a) when she with r association with her husband\

(b) when s her hushand's home against his will; or
(c) when s| us| move with him to another home or place,
withou ason according to Hukum Syara'.

B

ong ce&@es therefore the
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It indicates that the principle of justice in the practice of polygamy is the vital
condition. There are some State which criminalized polygamy in their law such as
Tunisia, However, the prohibitory approach has been controversial under Islamic law
which has been criticized as contravening the Quran (M.A. Baderin, 2010:180). In
order to avoid unjust polygamous marriage, it could not be by abolishing the practi
of polygamy but to provide for better laws which can prevent unfair poly

practices. It can be realised through strict conditions in the provisions of law including

strict punishment for those who is not fulfil the requirement of the la unisia

criminalised polygamy with a sentence of one year’s imprisonmentsgit. could*be tl{
law who penalised the one who treated people unjustly through %zz

injustice among wives; or polygamy brings moral corruption fo f;
of law which should be respected are broken; if enmity GN members of

concerned about public welfare to prohibit polygam ordwithout_conditions C

“«
according to his perception of what is best fok of the ¢ un (Za@
Noor, 2007:144). Y_ , N

| O

In conjunction with the concept'of difference inflslamie”law, lhzlpractice of

it

ent to ri is given to

polygamy will disadvantageous n if sim'ar
woman to marry more tha% band . Then\:lﬁe‘re would be an
unbalanced and unjust family.i tionjas it'wil ?Erol&)%( argument about the

, inherjtance mattér of oﬁdden and who should be a

legas status of the chi

father to the chil isshbecause mof rs in Is@law are the outcome of the

will to proteﬁt w&en and their dignity (Equitasc%GE;Z). Polygamy is not practical

for wom will disadvantageous women if it is permissible to be practiced.

S
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However, if men were forbidden to practice polygamy, family institutions will not
grow in a harmonious and natural situation, because the abolishment of polygamy will
discriminate against women by eliminating their rights to enter into legal marriage.

Islam sees marriage as an institution and protection against social risk (Equitas,

2009:51). Thus, Islam permits men to enter into marriage with more than one up
four to give justice to certain parties under certain circumstances.

Scientifically, it is contended that the law on polygamous marriage not
discriminate against women because it is permissible for men due to the“hiological
nature of men, and it is not permissible for women because of the biol ature Ofs,

/

women. In spite of that, if women demand similar rights men'to p

polygamy, it is against the nature of women and will diseri e against the d

for Muslims, it is against hagq Allah. It is noted that tr%m nw i
%, as Wi Ixace ‘

& C

persons to practice polygamy just like man is discri 0
the problems if they have relationships with mo% man. Thus, i é‘case<%
an men a@

ce

3
L .

polygamous marriage, different behavoiurs, asm n n

are considered, valued and favoured egually. i i 0%
1
Understanding polygamou%im: i " within@rinciple of

ties Will elimihate the |scrimi@allegations of

Shari’ah polygamy or p N sl @ institutions  are
concerned with the welfa%llectiv interes mdren and women, not

with satisfying the us&an indiw l. I gar@ﬁe Islamic legal ruling of
polygamy, it isdn 0 nd neither d our£ed @Tade obligatory. It is left to the
husband's oice to decide and the \M&Q personal choice to accept under

different %\ When the decision is taken, men who intend to practice polygamy
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must make sure that he will be fully responsible for all his wives. He has to make sure
that he will treat them equally and fairly. If the practice of polygamy causing unjust

against the wife or wives, then there must be the law which could penalize them.

4.6.5 The Issue of Divorce

Women in Islam were claimed to have lesser right in divorce as the unilateral

divorce vests in the men (Me Wok, Najibah & Nora, 2016:49). The commonypractice

of husband to divorce his wife whenever he wanted during pre-Islami
been limited by Islamic law to be only twice for reconciliation and t ird time will

be final. Therefore, like other Muslim countries, divorce law reforms ha

in order to safeguard the rights of the wife. The 1980s reforms o

Family Law limited the husband’s rights of extra-judiciN , requiring hi

pronounce talaq before a court. However, it does nat affect the hUSba\g*lgl‘l'

divorce his wife by the way of talag (Raihanah Al & (Soraya Khairuddin C

“«
2009:43). Any divorce pronounced without co%' sion is a imgnial ofﬁe’y
and shall be punished. %\
| O
h_wer

==

In the Holy Quran, Allah says in Surah al-B sfz -299 which

means: &\ I %(J
“Divorce (is permi Mlyt ice, th main hthem) in honor or
let (them) go in kifidness. And it is nét la fer' yo ake anything of what
you have given_them, unless both fear“that®theyscannot keep (themselves)
e nnot keep (themselves)
bout what she gives up to
e Allah's limits; so do not

transgress th nd, whoever fransgresses Hﬁh's limits -then these are they
that are they(willful) wrongdoers.” C-)

3

“ Wnewt’ when you [Muslims] divorce women, divorce them for [the
commen

ent of] their waiting period and keep count of the waiting period,
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and fear Allah, your Lord. Do not turn them out of their [husbands'] houses,

nor should they [themselves] leave [during that period] unless they are

committing a clear immorality. And those are the limits [set by] Allah. And

whoever transgresses the limits of Allah has certainly wronged himself. You

know not; perhaps Allah will bring about after that a [different] matter”.

Divorce is among the most abhorrence things permitted by Allah®®. It is
permitted in Islam to avoid greater evil which might result from the continuation
the marriage (Nik Salida Suhaila Nik Saleh, 2013 & Ahmad, 1978:4). In conj

with the most unlike things permitted by God and the rising number of divor

Muslims, the regulations of divorce under IFLA should be properly
justice, honour and kindness. Thus, divorce if it is permitted in the a

and legislative control, (Anderson, 1959:51-52) will probably abusive a

Due to this, the judicial and legal provisions of marriage i%&
divorce under IFLA are enacted properly without discrimiN

In conjunction with the importance of m

argued that divorce might be mandatory, forbi . mmended, u
permissible (Abdul Walid Abu Hassan, ZOlGMOrdiér

achieve the five objectives of Shari’alDivorge is not th

Allah. It has been misunderstood to be practiced by hug

reason ause for the

ts if thei(ght given will not

dissolution. Divorce is pern* the individual
infringe the rights of others. , in jordér to s?\,e tfﬁ‘%l'ljgion, life, property,
ive ri be u&bl considered in divorce

However, it is permisibble whe ere is valid

4 Hadith 1 m( Abu Dawud. Dar al-risalah Al-A’lamiyah. 2009 AD/1430H

S
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The dissolution of marriage or divorce are two different terms which indicate
different meaning and effect in marriage and family relationships. In Islamic
jurisprudence, the dissolution of marriage can be occurred either by the death of the
parties to the marriage or by divorce (Mek Wok Mahmud & Rahmawati Mohd
Yusoff, 2016). Under the provisions of IFLA, there are different types of dissoluti
of marriage given for women and men suitable with the conditions. It might b

form of talaq or unilateral divorce, khul’ or tebus talaq, ta’lig, fasakh, murtad and

death. Before further discussion on the types of the dissolution of marri en for
women under IFLA, there needs for clarification on the terms whi ated*to tr{
dissolution of marriage such as the meaning of darar syarie, pemberianjmas kah‘Wh\

and hantaran. ( ‘
of bm

Considering the historical status of women ing dvantaged arT
phere

intention of IFLA in providing special protection fi % of theifgpri C
the application of divorce by a wife is consider%ourt wi't'hin th eﬂningé(%
darar syarie in Section 2. In the provision, the meahing of Mns \ﬁén
according to what is normally recognised bW: Law, affecti alwif spect

of religion, life, body, mind, moral, or property”. In thisﬁ the"authority of judge is

needed to decide the case wi \ice, equ1| am‘thout disén#vation. This
provision shows that IFLA &ife i clisive posit&ﬁ/of protection in
marriage. This provision e\iicat that | i 'nteﬁé") protect women in

e ttributée‘r collective rights, this

ate gainstgl ifsthe protectionfrom harm is only for a wife.

marriage. Perhaps, i ysed within

provision may di

Therefore, it is nSessa y and appropriate to int_r%dy the protection for the husband

and child M& there was also cases where a husband becomes a victim of abuse
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marriage (Zubaidah Md Ismail, 2015)*. It was stated that twenty (20) cases of
marriage abuse are on husband’s complaints of their wives which causing physical

injury (Raihanah Abdullah, 2008).

The provision on the meaning of darar syarie has also been highlighted at tl
Brunei International Defence Exhibition Centre (BRIDEX),*” regarding th

amendment made to the meaning of darar sharie by saying that “Although (th

As

new amendments are not gender-specific, the amendments actually provide in

the right direction for the protection of not only women, but also their ¢ en and

those who are dependent upon them against their aggressors”, she wving %

“these new provisions can empower them to speak of their rightw aIIenﬁﬁ‘the

inequitable status quo”.(Brunei Times, Thursday, April 1220
Another terms which has to be understood under t rovisioﬁ\?the
meaning of ‘pemberian’. As provided by Section 2, it? ns “@gift whet qr in thec
form of money or things given by a husband \ at the ti f t marriaé
From this definition, IFLA defines a specialv husband to a.wife at th‘e@e of
iamyis ‘similar with mas h\/\‘n Q@ferent?
n of (;:éjad dower by

&

4

marriage as pemberian. Whether pe

In analysing this provision, refere

Noraini Hashim (2015) in her &

can be defined as the obli i ]

husband to the wife at the time the marriage is s

T 1S ‘m?k winZ'in the @ language or ‘mahar’ in
tatior;on the

15) in her pre: Rlence against Women (VAW) issues
on 1st October 2015 ‘at,Putrajaya NV

eferred dower

Y

lamic law by the

that the meaning

x

47 Speech by Batin duka Hjh Hayati Pehin Orangm Shahbandar Dato Seri Paduka Hj Mohd
Salleh at the la ing of the International Conference on ‘Rights of Muslim Women in the Modern
imes;] Thursday, April 12, 2012.
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Arabic. However, the term ‘pemberian’ has different meaning and scope and not only
refers to mas kahwin but also ‘hantaran’. It is important to highlight here that in
Islamic law, ‘maskahwin’ or ‘mahar’ is clearly stated in the Quran as the sole rights
of women upon marriage*®. The Prophet has recommended that mas kahwin has to be
mentioned during the contract of marriage by saying that “Give her dowry even only
piece of iron ring” narrated by Bukhari Muslim (al-Syarbaini, 2014:286).

shows that maskahwin or mahar or dower has similar meaning and consider as a

parents at the marriage ceremony. It is not the command of Shari’ah an either‘lﬁs\

prohibited by Shari’ah and is merely regarded as customary ‘rNifc long_as it is‘
practiced within Islamic value principle of justice. \
Unilateral rights of divorce given for me %seen i 'r&oryc
;% L

against women. This unilateral rights is given e where the rights of
family members is abused either spiritually or physically; sband\n&w
head of the family has the unilateral rights toivorce his wife for, Ilfctib. ts. It

does not means that a husband could dissolveithe marriage.inappropffately. The equal

i fIFLA e seen under

to a or divorce. The

opportunity given for women an Mder theprovi
Section 47 which gives bo &0 WO d
reasons for the applicati oxluti offmargi

the Court who deci@he application isyp

Hassan, 2016:43)

Il b&aven to Court and it is

@D D
S

issible or not (Abdul Walid

? <>
' X

. 2:236 “There is no blame upo Yif you divorce women you have not

48 Al-Quran.
touched nor gpecifie them an obligation. But give [a gift of] compensation - the wealthy
according to h ability and the poor according to his capability - a provision according to what is

acceptable, n the doers of good”.
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In Islamic jurisprudence, it has been discussed by jurists on the methods of
equalizing or redressing inequality or abuse in marriage. It is either by ‘equalising
down’ through a direct prohibition of polygamy or ‘equalising up’ through lowering
the rights of those advantaged (M.A Baderin, 2010:181). In upholding justice, all the
schools of Islamic jurisprudence allow for ‘suspended repudiation’ (ta’lig at-tala
and/or ‘delegated repudiation’ (tafwid at-talaq) (Wahbah Az-Zuhaily, 199

6941). ‘Suspended repudiation’ means the husband stipulates at the time of marriage

that marriage becomes repudiated if he does certain things unfavourabl

jurists that the Prophet S.A.W. had in obedience to the Qur in

Ahzab, 33:28) empowered his wives to choose bgetw living W|\thﬁ;\$r

separation; the wives choose the Prophet and so the markiage was ot dissolv

Thus, a wife or women have rights me sti i the m@e
contract. It is possible for reasons ofgpublic®Wwelfare, to enact tl o@l be
specifically informed of these rights ng marriagg ntradt, afid has discretion

é&\ applied by

pply for divorce

either to use it or not (Baderin, 82). Thisftip

IFLA under Section 49%. It is'llu d tha

¢
not agree to voluntari

talag, the Court

49 (1) Where the husband
divorce by redemption o
talaq is agreed upon byjthe
divorce is ba-in sughr&or i (&

(2) The Court shal gly an?md a certified copy of the record to
the appropriate Registrar andito the Chief Registrar for registeation.

(3) Where the nt'ef the payment of tebus talaq is @;ed upon by the parties, the Court may

Hukum Syara', the amount, having‘regard to the status and the means of the

assess, in accerdan
parties.
(4) Where us| does not agree to a divorce by redemption or does not appear before the Court

as dire it appears to the Court that there is a reasonable possibility of a reconciliation, the
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by khul’ at any time with full of choices on the condition that she has to make
payment which called as tebus talag. It also has been stated that the wife has to give
back all the mahar and pemberian given to her upon her marriage (Hammudah 'Abd
al 'Ati, 1985). According to Shafi’e jurist, khul’ is an applied divorce by giving back
something while pronounce khul’ (Sunan al-Baihagi, Noor Aziah Mohd Aw.
2006:61). There are three conditions which dissolution of marriage by

permissible which are; i) if a wife does not love her husband due to his bad fehavior

in accordance with syara’ and the possibility of being nushuz; ii) if rec’ to
dissolve the marriage; iii) if the husband abuse the wife (Abdulﬁ!id assan,

2016:47). Therefore, Islamic jurisprudence does not limit the rights Women‘t:
dissolve the marriage. This rights is given for women and % le with eir‘

conditions and needs by considering collective rights\ rt shall exami
whether marriage should be ended by divorce in certain _ci cumstance\m’d%

Shari’ah. Since the law itself cannot justify the mu ondifions of _peaple, the €

power of Court or Judges is an imperative meaﬂ for maintaining j

? N
In Section 50%° of IFLA, wo are also given rights to s?lv@iage

under different method, by ‘tacliq’ thatis thr ghapror@ expressgd %u—: husband

soon after solemnization of Win acT)r \vith Hu harca.5! In
consideration of absolute ri V&band

rights to apply for divarc

e divoreg;swomen also have

?'ect @a,(r}responsibilities as

L

d under se 47 and that section shall apply

Court shall appoint a canci commi

accordingly. t?

50 (1) A married a 4 if entitled to a e{1 purs of the terms of a ta'liq certificate
made upon a marriage, applyto the Court to declare that such,divorce has taken place.

(2) The Court eXamine the application and make rﬁ%?ry into the validity of the divorce and
shall, if satisfied t divorce is valid according to &Bw Syara', confirm and record the divorce
and send o Nﬂ copy of the record to the appropriate Registrar and to the Chief Registrar for

registration.
51 Secti
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promised in ‘ta’liq’. Ta‘liq is not only a matter of rights, but it promotes the duties
and responsibilities of a husbhand in a contract of marriage. Ta‘liq is meant for the
protection of women for example in the situation where the husband is missing for

four consecutive months and do not provide maintenance for that period or neglect his
wife, so that the wife can apply for divorce by method of khul’ as a consequence
the breach of the ta’liq under Section 50 of IFLA. Taliq is a kind of pr
measure provided by IFLA for a woman in marriage to ensure that a husband is
responsible to maintain the wife in the form of material aspects. é
Under other circumstances, if a wife is not happy with the n?;’and thes,
e di }

marriage institution cannot stand anymore, a wife can apply w solutIBY
marriage under any grounds provided in Section 5252 \l%is section gives

52 (1) A woman married in accordance with Hukum Syara’, shal
dissolution of marriage or fasakh on any one or more of the

whereabouts of the husband have not been known for a period of han on

(b) that the husband has neglected or failed to provide for enance for a period o; reéé'mon Q
(c) that the husband has been sentenced to imprisonmen ap of three ;

(d) that the husband has failed to perform, without reason cause, his i ations h
batin) for a period of one year;

(e) that the hushand was impotent at the time of marr] emains 8o and s not t the
time of the marriage that he was impotent;

(f) that the husband has been insane for a pe! rs or is suffering fri Ie[!ros ilago or

is suffering from a venereal disease in a communicable form;

(9) that she, having been given in marriage by her i Mujbk.%{z

attair%'d ﬁKage of baligh,
repudiated the marriage before attaini e age of eight e e marri (gp\ having been
consummated; r %
[Am. Act A902: 5.16] %
(h) that the husband treats her with,cruelty; isto \

(i) habitually assaults her or make ife miserable by cl conduct; or
(i) associates with women of repu leads what, accor n? Hu ara’, is an infamous life;

or

(iii) attempts to force her toslea

(iv) disposes of her prope ﬁ eve isi rle S over it; or

(v) obstructs her in the igi igations or practice; or

(vi) if he has more wi i ordance with the requirements of

till' not been consummated owing to the

(j) that she did no t to the marriage or her conseftywas not valid, whether in consequence of
duress, mis Mndness of mind, or any other circumstance recognized by Hukum Syara’;

ti f the marriage she, though capable of giving a valid consent, was, whether

intermittently, a mentally disordered person within the meaning of the Mental
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woman the right for ‘self-redemption’ if she cannot enjoy her married life with her
husband. It is noted that the provisions of fasakh under Section 52 of IFLA has been
managed completely after 1980s (Abdul Walid Hassan, 2016:55) considering
different entitlements of rights and duties between women and men in marriage and
family relations matters. This provision clearly shows that women have similar righ
with men to obtain order from Court for divorce, but in a different way

different entitlements to rights suitable with their primary rights and duties in

marriage and family relations. For the dissolution of marriage under thi

applicant has to present in court the proof and reason for the applicati is based on

N
the opinion of jurists whenever it is argued that the dissolution of marriage throﬂ@h\

fasakh can be made in the case of apostracy, maintenance %Nent, :;ng,a

physical and psychological disabilities or desease (Wahbal 1984:509-

Besides, Section 53% provides the presumption of de%husband 0 ?\ i
. C

Disorders Ordinance 1952 [Ord. 31 of 1952] in the case ederal Territory of Ku Lﬂmpur;&

the Lunatics Ordinance [Sabah Cap.74] in the case of theykede
disorder was of such a kind or to such extent as to render he it

[Am. Act A828: s.5]

(I) any other ground that is recognized as valid for n of mafriages
Syara'.

(1A) Any person married in accordance witl ' shall be entitled t
dissolution of marriage or fasakh on the grol hat the wife is iya acit;
intercourse.

[Ins. Act A902: 5.16]
(2) No order shall be made on the

[8)]

asakh un um

btain a r for the
v@c prevents sexual

@)

ection (1) he sentence has

n ragraph tc) of

become final and the husband has al r nce

(3) Before making an order on ubsectio he Court shall, on
application by the husband, make atisfy the Court within a period of
six months from the date of th i ent, he husband so satisfies
the Court within that period, n ou

(4) No order shall be madggen i i Qh? husband satisfies the Court
that the wife, with know age repudiated, so conducted

herself in relation to t
to do so, and that it
53 (1) If the husbal
period of four years
the woman to ri T

g&ﬁelieve that she would not seek

ed to died, or has not been heard of for a

an has died, orgdi's beli
vand the circumstances are suchsthat*he ought, for the purpose of enabling
be presumed in accordance wi 'm Syara' to be dead, the Court may, on
the application o an and after such inquiry as%q‘ e proper, issue in the prescribed form a
certificate fMon of death of the hushand and the Court may on the application of the woman
make an ori r issolution of marriage or fasakh as provided for under section 52.

[Subs. 7]
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order to avoid any problems with regard to the validity of marriage contract with the
husband if the wife is to remarry. All of these laws are aimed at the protection of
women in marriage and indicates that women are given equal rights with men in the

dissolution of marriage.

It is contended that the effects on the dissolution of marriage are differen

A

according to different methods of dissolutions. It is regarding the effect on recei

mahr or mas kahwin under Section 57%, mut’ah or consololatory gift unde ion

Ay

56% and nafkah iddah under Section 59 (1) read together with Section 6 65 (1)

title fors

ing
d

of IFLA. In another words, upon divorce the wife by application to

deferred mahr, deferred marital gifts, accommodation, int ce

4
/

®

reconciliation period, consolatory gifts, matrimoni r custody

maintenance of children (Noraini Hashim, 2015). These provisi nm@i

5,

mention women’s rights in financial and custodi ters upon nof a .

marriage. It shows that women have equal d access for yjustice
compensation if unjustly divorced by her hushand.
Another important provision omen are no ;ﬁdﬂa ights with
s s
men is in the distribution of prope@l ted i ‘Sq% . lto at women
are entitled to the division of M arian l)f
'\ 1

b
= -
(2) A certificate issued under n (1) shall be degmed ; be ?e'ra‘icate of the death of the
husband within the meani aragraph 14 (4)(b).

4,
%.

»
W,

7

Ge

y women and

€3,

(3) In the circumstances subsection (1), @ woman s be entitled to remarry in the
absence of a certifical nder subsection (1)notwithstan hat the High Court may have
given leave to presu eath'of the husbal
(4) A certificate is: section (1) shall'be re;stered t effected a divorce.
54 Nothing containel ct shall affect any right that ied woman may have under Hukum
Syara' to her m hwin and pemberian or any part thereo e dissolution of her marriage.
%5 In additiongo her 0 apply for maintenance, a wo ho has been divorced without just cause
by her hus| Mapply to the Court for mut'ah or a consolatory gift, and the Court may, after
ies upon being satisfied that the woman has been divorced without just cause, order
uch sum as may be fair and just according to Hukum Syara'.
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men in their marriage by their joint efforts or sale of assets. Sub section (4) of the
same section provides that even in the situation where a woman is not a party to the
assets, the Court may decide to divide the property in accordance to the welfare of the

family by looking at her role of looking after the home or caring of the family. It is
stated in this section that the court shall incline towards equality of division. The
provision clearly stated substantive equality applied by IFLA in the divisio

property upon divorce even a wife is not directly contribute in the payment of the
asset.

On the other hand, Section 55A% seems to permit a husban pronounc

/¥

divorces outside Court without Courts’ permission. This Visi prdﬁbly
disadvantages woman if husband misuses the right to p o%aq out 0 rt‘
without reasonable reason. It is contended that tl 's;i;ro\m t parti
discriminate against women whenever irresponsi misl i WY toc
divorce his wife outside the Court without reas e. For example;"a Husb.

divorces his wife through ‘whatsapp’ because }m does

However, it is also provided under ectioi4557 that @ husb
% (1) Notwithstanding section 54, a Nas divor‘ed rh)y the p cement of talaq
&f ithi S
to as

W,

outside the Court and without permi the Court, sha en day: pronouncement of
the talaq report to the Court.
(2) The Court shall hold an inN ertain whe tf'aq tha@ pronounced is valid
according to Hukum Syara'.

¢
(3) If the Court is satisfied thal that was pronou iwalid according to Hukum Syara', the
Court shall, subject to secti 4 -

(a) make an order approvi ce by talag; \
approptat i \?nd to tﬁﬁef Registrar for registration.
Sa

(b) record the divorce;
as is of ise expressly provided, nothing in
urt to make an order of divorcw n order pertaining to a divorce or to

this Act shall autho
permit a husbal ounce a talaq except - (—3

(a) where theamarri been registered or deemed IOM istered under this Act; or

(b) where | M was contracted in accordance with Hukum Syara'; and

(c) where esidence of either of the parties to the marriage at the time when the application is
presented is.i ederal Territory.
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authorisation from Court to pronounce a ‘talag®’ which is to avoid the misuse of
unilateral divorce given to husband. These two provisons seems contrary to each other
and contradict with the provision of Section 49 which provides that a husband’s right
to dissolve the marriage cannot proceed without the court’s intervention and

restrictions (Nik Salida Suhaila Nik Saleh, 2013:239).

Thus, based on the substance of law, women have equal rights with men in
dissolution of marriage under IFLA. However, sometimes procedural mal are
burdensome on women and will probably disadvantageous women. For e le, the
parties without no valid reason especially husband or la W never'Tneir

attendance is vital to the court decision will put women \%ﬁaged situati
n Kam

For example what has happened in case Khairul Anuar bi ddin ida

Tan Mutalib [2008] 1 ShLR. In this case, a wife ondent hagvrx)rec

than seven years to dissolve the marriage. The p%ven e?rs isn eatona@

and has become a burden on the material, meanot' Mderr\}ho

is a woman in this case. Therefore meWr improvem ii n%%ry on
hari

procedural matters of divorce within™ the l@bjective f ht%s as on the

reasonable period of hearing cas Wrt. l \ %(J
&

4.6.6 The Issue of Mainte e ' O
‘¢
Among the issues o between ome&d men is regarding the

o‘ﬁtheir @Ie and public spheres. Being

s

coverage of right

women and , meny with differences in the cr@\)ﬁ'oh biologically, physically and

ivorce or dissolution of marriage
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psychologically affects their function of life. The differences in nature indicate that
they are complementary each other. Thus, it is impossible for women and men to have
similar rights and duties for the enjoyment of life within their private and public

spheres. Nafkah or maintenance in Islamic law relates with the economic transaction
which mostly done within a public sphere. If both women and men regard t
economic well being as the primary duty in life, who will manage and guide th
generations? Maintenance provider relates with a person who work for the sukvival of
the family. In Islamic jurisprudence, maintenance provider is placed %or
husband as the head of the family. In the globalization era, when omen are

N
actively involved in the public sphere, the balance rights and duties between thenﬁf\

their private and public spheres are vital which has been dividﬂ w !ic law.

The issue of nafkah in Islamic jurisprudence deals with*the res abﬂx
men to provide material aspects of the family members. role ov&w eal C
@
of the family or protector and the primary n Islamic margfagé hazgk

positive object because Islamic law stressemean‘ ood’ ene
w#lmen.

responsibility of men rather than power of “men over

describes the meaning of ‘manhood’ is Stated jin surah sa’ 4 @vt@means:

bec@lah has made
he d out of their
@edient and guard
Ja?on. As for women of
gn apart from them in beds,

t
n

to harm them. Allah is
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“He is the guardian (leader) of the family and it is responsible for those under
his charge, and his wife is a keeper (manager) in the household of her
husband and children, and liable for those under dependents”.°

Therefore, the above Quranic verse and Hadith of the Prophets provide that a

man is the one who bears the primary duty to maintain wife and children and it is not

imposed on woman. Maintenance provider is a matter of priority and responsibili
for the balance of rights and duties of wife and hushand in marriage. It is du
fact that men do not have biological, physical and psychological distructi
menstruation, pregnancy, birth and nursing baby. The responsibilit
mentioned in this provision shows that Islam emphasises on the p ion ‘of five

objectives of Syariah especially on the protection of the family in dignitysand Iinefm&\\

Men have duties in marriage to provide maintenance in accor@mic c:&ept‘
a

e (Zulkefli

of maintenance which includes material and spiritual m

Ghani, 2003). Islamic jurisprudence on this matter emphasises the role of a %ﬁnd

as the head of the family and a husband who will be re le 19)God if heddoes not &
)

remind and educate his family members to the k i A} S(/

Section 59% of IFLA provideshat the'Court h

pay maintenance to his wife or former wifeIn Islami

stated in the provision is compel Mintain
¢

responsible to work to maintain mily.
2

59 Hadith. Al-Bukhari

80 (1) The Court may, subj
wife.
(2) Subject to Hukum Syara
when she is nusyuz, @k, unreas
that is to say, inter ali

Hu Syara’; ordersa mah, to pay maintenance to his wife or former
confirmation By the Lourt; a wife not be entitled to maintenance
ly refuses the lawful Wishes or commands of her husband,

(a) when she withholds her association with her husband; \}
(b) when she | hemhusband's home against his will;
o;‘p@ e,

(c) when she grefuse! ve with him to another home

without any, vi eason according to Hukum Syara'.

(3) As soo he Wife repents and obeys the lawful wishes and commands of her husband, she ceases
to be n
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work and maintain the family. However, as the interpretation of ‘rights’ must come
with ‘duties’, IFLA reminds the duties of being a wife in the family as the assistant to
the husband in the management of the family especially on the welfare of the children.
As the assistant to the husband, women primary duty is to make sure the physical and
psychological aspects of husband are well manage by the wife. It includes t
responsibility as a mother which exclusively given to women in nature and

not have the same. Therefore, in the situation where the welfare of the children is

abused, for example whenever children do not properly managed or g
must be the law provides to makesure justice is uphold for the child his*can be
seen through the attributes of collective rights of IFLA on theéivision‘bt
maintainance provider for men and custodial of young %N’ wamen ing
marriage and family relationships. \

Maintenance in Islamic jurisprudence can %d int
based on the rights and duties in . family relationship
possession/ownership (Muhammad al-Khatib al- aini 2044+ n the qa\skof

marriage, maintenance is given in thegeause qthe rights @and duties ?f h and
ilit

wife in the cause of sexual relationship. [The respop' f,?m{bg] to pay

maintenance to the wife is man Mless th' wifeds musyuz ac ihg to syara’.

1

The meaning of nusyuz according afi’e is never %ﬁé does not follow

the command of the h exlon asfit is_i f!()rd(’é-} with Shari’ah law.

Whenever a wife is uz, then shefdoes pot ntitle@ maintenance from the
I

husband. However,, i ued thf tl ?Wome enetrating for the protection

from errant husb& cannot be regarded as nusytz_s ;e Court satisfies that the act is

\ N
N



240

reasonable and necessary for a wife to protect her life within the meaning of darar

shar’ie under Section 2 (Noraini Hashim, 2015).

Section 1451of IFLA states that a divorcee is prohibited to enter into marriage

to any other person other than man from whom she was last divorced before tl

expiry of the period of ¢iddah%? in accordance to Hukum Shar®a’. This provision i

specifically given to women because only women experience menstruation per

pregnancy which is totally differ with men. In conjunction with the obj of
Shari’ah law to protect the life, dignity and family lineage, this provision i erative

for women even after divorce. In the discussion of the type of wom I IFLAN,

/

there are differences of meaning between the term of anak dara®“(wirgin), pererﬁﬁuan

B

shall be calculated in accordance with Hukum Syara’, be

from whom she was last divorced;

(b) she shall not be married unless she has produced -

(i) a certificate of divorce lawfully issued under the | \
;-; Judge

having jurisdiction in the place where the ap| j :

[Am. Act A902:s.2]

(c) if the divorce was by ba-in kubra, that is to

b %arried to her
previous husband, unless she has been ully marr (t_hd
been consummated and later lawfully ol nd the p

marriage has
i%
(3) If the woman alleges she was di d before the i ted, she shall not,
during the ordinary period of ‘'iddah for a“divorce, i r than her previous
husband, except with the permiss f the Syariah Ju urisdictlon,l the place where she
resides. (,)
[Am. Act A902:5.2] F
erson at any time/prior to th s&dtion of the period of ‘iddah,
s

(4) Where the woman is a

which shall be calculatgd i dance with Hukum Syara
(b) she shall not be i
otherwise proved hi

s she h rer’tificat he death of her late husband or

ivorced or widower in order to allow her
with the perfection of worship (such as
the prohibition of to go to Mecca for performing Hajj‘or Umrah), or to get rid of her sadness as
she pines fi Mbﬁand. See Abdul Walid Abu Hassan. 2016. Hak-Hak Wanita Menurut Undang-
Undang Kel a di Malaysia. p. 98. See also Mughni Al-Muhtaj, juzuk 3. p. 384.

5 meal ho has not had sexual intercourse whether she has been married or not.



yang diceraikan suami® (divorcee) and perempuan yang kematian suami® (widow)
in Islamic marriage. They have different entitlement of rights which have different
effect in the distribution of the maintenance and property after dissolution of

marriage. Table 1 below indicates different categories of women upon the dissolution
of marriage with different period of ¢iddah for the protection women’s dignity, stat
and rights. It is the requirements stated for women before contracting
marriage which comes with another rights and duties as a wife or mother.
Table 1: Women Category and ¢Iddah Period é

Category of Women

\‘
Women having a regular menstrual period riods ¥\ as

and have been consummated in marriage

Women who are menopaus i ?
Women who are not yet having menstrual onths Qamari '

period or no menstruation

>
FE TY "

Women with regular menstrual periods but

not yet consummated in the marri
Pregnant women

A widow
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This period of ciddah is intended to specifically provide protection for women
and children on their rights and dignity after the dissolution of marriage. This
regulation is intended to make sure the rights to life, property, linegae of children
even in the womb of the mother is given without any discrimination. Upon
dissolution, there is possibility of woman to get pregnant after consummation. In th
case, Islamic law protects the woman, the baby in the womb and the society

with the guarantee of rights although the relationship between a wife and a husband is

over after the pronouncement of talag. A father is still responsible to maintain‘the Tife
of his children even after divorce whereas a mother is responsible to care'of her

N
children since from the time the foetus alives in the womb of the mother. ‘\
§

N\

In Islamic jurisprudence, it is clearly defines in t on the equal Fights
and duties of women and men in 1ife®. Similar wi h%ght i
maintenance are given considering collective rig than Jjndivi :
suitable with biological, physical and psycholo of w?men and’ nién. T,
priority of rights is for the collective benefit th&or th M#allthe @Iy
members. It is argued that women ha prths and duties ith'in @vate

un

sphere which include the family and the community hﬁnQ/llo d Naim

Mokhtar, 2016:101). However, Ncomesro \T&sussion %(lhé balance of
right and duties for the civiI'& natio en is m%lsuitable to work
within private sphere of e\y and cofmmuni Maw&d)(ﬁ}as stressed the role,
ilisat

ion,\c'.hdt is why Islamic law

ir
necessity, and signi of “women for

4
& v
=\ .
9 Al-Quran. An-Nisa® 4

2 “And do not wish for that bym Allah has made some of you exceed

others. For Nare of what they have earned, and for women is a share of what they have
earned. An% Allah of his bounty. Indeed Allah is ever, of all things, Knowing”
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demonstrates that wifehood and motherhood as a symbol of higher and special status

of women and not as the causes of oppression.

However in another issue, the question arises whether a wife is still entitled to

the right of maintenance from the husband if she refuses to perform the househo

duties? In other words, would refusal to perform the household duties amount to th
meaning of nushuz? Muslim jurists have different views with regard to the exten
duties of women to manage the household. The first view of the jurists said it is

the responsibility of the wife to do the household job. The second view Maliki
jurists, Shafi’iyy jurists, Abu Hanifah jurists and Zahriyy jurists said wife Tow
not fully responsible to do the household job (al-Mughniyy, Ibn bidin, Rav&{t}
Talibin, Muhammad Ya’qub Talib, 2015:93-96). Musli 'u@nimously e
that a wife who refuses to perform the household dut'e’%t @
i UX to -

B

nushuz. The only factors that will amount to nush 1) When t ¢
0
follow the husbands’ migration without shar® ons; ii) leaving”tHé hoz(%

without the husbands’ consent and without syariefgeasony ii

husband from entering their homes;giv) reRe to perform sexual [elat' or be
g@m

intimate without valid syar’ie reason; se to tragel wit gfusband.

They argued that the @mtractts aimed at enjo he sexual life

(istimta’) and not to re rvice or forci ' Ho@, when the wife

¢
voluntarily does housewo shows a morall

she does it for AllZ’s Q; !or wh'yh he

omen do not entitle WitRﬁ'usyuz if they do not do the

this view indicates
N
household j ill have rights to maintendhq&. n the case where a husband does

not prow?&enance for a wife, then the application can be made to the Court for

h Jar tgr'%wards the husband if

Id“earn rewards in the hereafter. Thus,
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maintenance under Section 59 of IFLA. However, it is said that the only duty of the
wife towards the husband is to take care of their husband’s biological, psychological
and physical needs. But how would it be if both a wife and a husband are working

outside? Who will be responsible to manage the household?
Traditional Muslim jurists have not discussed further on the household dutie
of wife and husband. However, they discuss on the right of maintenance on the is
of a working wife. The Muslim jurists argue based on the Quranic verse in S n-
Nisa’ verse 34 and the hadith of the Prophet that if a wife works with the ission
of a husband, then a wife has right to the maintenance. However, T wor
without a husband’s permission, and a wife knows her husbanw t per?ﬁt\?
meaning she has disobeyed her husband, she is n e%te mainte e

(Muhammad Ya’qub Talib, 2015:162-163).

It is specifically provided under IFLA that a di ;ed wife has_thelright to

accommodation™. Therefore, the husband m% e his re
wife’s rights like giving maintenance or naT the \At ave th‘geuse
until the iddah period ends or other\% e out of fear of alt‘ea ent. In the
case of maltreatment, the wife leave“the h ith ithe perr{@ or by the
order of the court. In the case %e v Ah'nad Shanusi [19@1 63, although
there is no provision spec'Mated on :he i oi food @r IFLA, the court
held that the husband must'pay for the maintenance (;thedi}f during her 87 days of
reconciliation peri %ofd ilyifood and cco@ation because the divorce
et

the wife is nus{uz or E&bedient. In this case, it shows

is a revocable
N
that there i ication for the Court to estabﬁc@ustice which is important for the

0 See

4

IFLA. Right to accommodation.
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parties in action. It is thus impossible to specifically state the rights of person in the
form of law because different situations need different solutions and different
entitlements of duties and responsibilities. The most important thing is justice can be

given for the aggrieved party without being unjust to the other party.

Islamic jurisprudence provides guidance for women and men beyond thei
knowledge as sometimes we do not know which the best decision for us. Altho
IFLA does not give women and men the same rights in all circumstances, oth
have similar opportunities to that right with different entitlements o their

differences. Its objective is to make sure that they are meant forWer %

complementary to each other. Both have equal rights with dim

rights subject to their biological and physical abilities andlt\%
ntenancei

on the rules of God. In the provision regarding mai
symbolic pledge in the specific monetary form whi gsiwith it
that a man has for the upkeep of his wife an . This does n
Muslim women cannot work and maintain thMy but t

family is on the shoulders of a husband. In E situation where i m\gq}ﬁ he

husband without valid reason according to Shari’ah 1] ts“drwignity for

maintenance is over until she re nd obeyslthe Wishesé-eﬁmmands of
her husband in accordance t &hara’. &
\ ¢ ' %(J
4.6.7 The Issue of Custody and Guardianshi : (_}
%' N
Marriage and farw ion coﬁe i (?Ilecti\ﬁ.' hts and duties. Women and

men in marriage ‘and family relationships cann@))secome individusalistic especially

when it ith children who needs special care and attention from mother or

S
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father. The issue of guardianship and custody of children relates with the issue of men
as wali and maintenance provider in the Islamic marriage institution. This issue also
relates with the biological nature of mother who is given the womb to carry the
children and given breastmilk to breastfeed the children. Based on these different
primary roles of being women and men, it is argued that to achieve equality in gende

it is not necessarily by having similar rights and duties. In developing human ;

it is not only by generating income but also by nurturing them with knowledge to

generate their psychological, health, moral, potential and so on. Thus, a
father should have equal rights and duties for a balance collectiveglife which the
division of rights between them do not prevent them from enjoying those'ights.

The division of rights and duties between women \buardianshl d
S

custodial of children has been stressed in the Quranic verse as follows: \T

“Mothers may breastfeed their children two letedyears for hoever &
wishes to complete the nursing [perio he father is Moth@
provision and their clothing accordin% is accep ; pers

No f&

charged with more than his capacity.

her med tlk!s
her child, and no father through hiYﬂnd upon the r's] h [a
b

duty] like that [of the father]. And if they both desire weaning eihro utual
consent from both of them al on, therells no blame' u her of
them. And if you wish to have r children nurw bﬁt e, there is no

blame upon you as long as,you give'paym t\cg?ﬁ gto Wht-l} cceptable.
And fear Allah and know lah is Se&ling you do’é
&

Nbili offwo ayn'me '(Ei}ology, physical and
nfluences the division 0f cus go/and guardianship under

rs of &sJ guardl'aﬁ]ip both are the rights of
children. According to the principles of establiswxlim jurisprudence, a father is

<

=
- //

=

Due to the differe
psychological aspec

Islamic law. In t

1Al arah 2:233
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the first and primary natural guardian (walz) of a person and the property of the minor
child, whereas custody (hadanah) is a right of the child and not of either of the
parents, or any other person claiming through them. Thus, the basic consideration

always is to provide the child the most natural, most considerate and most

compassionate atmosphere to grow up as a better member of the society (Aayesh
2014).

There are two important concepts to be understood thoroughl is
‘custody’ and ‘guardianship’. Though these terms are used interchangeabl th have
which is equivalent with ‘to protect’ or ‘to defend’. The ter

¢
companion and friend not enemy. Guardianship is the c\%ossession e
child which deals with care of his or her person as well as prope .‘Qw
hand, the word custody in Arabic word is ‘ha Hdana i ans -

C
‘training’ or ‘upbringing of the children’ (Aaye , 2014), Custodyyeldfes v@

the natural ability of mother to take care of chil ith he ability o@e,

mercy and care. It is argued that th copeq custody @r hadanah is@g up
with fi

|
children, protect, breed, or keep from harm orinjury, prgi godlove and care

and their necessities from when Nery yo'ng \hey can

ummmmmmww.jl~
\ § '

The terms custod %ardian ip SR &we@mar connotations, but it

is often argued tha %msip is f superiorri @e to the fact that the scope

themselves

g2

Y5

eems to
ght. |
of guardianshi than custody in {erms Sz"ﬁmes and nurturing process

The biological nature ofm n makes her suitable to take care

of childre e months in the womb as the uterus in the body of women has
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become the first home and the safest place for her foetus (Yusof Abbas & Nor’Izam
Alias, 2010). The bonding time exist between mother and children for abount nine
months and the mother’s milk which is produced from the blood circulation system of
mother which sometimes affect their physiological and psychological development
indicates that mother is the most honoured and suitable person to be given t
custodial rights of the children if the conditions are fulfilled. In Islamic la

morals, intelligence, maturity, freedom and proper mentality and all other capacities

required to rear a sound, healthy child for a society are essential conditi
custody. None with bad moral attitude has the rights to take custoﬁi a child in
Islamic jurisprudence. It seems that custodial rights refers more to theymental Eh:
psychological development of human beings. %V ‘
Section 81 (1) of IFLA states the mother sh Ihl erw
i X/el

entitled to the custody of her infant children during the connubial re
L
as after its dissolution. The qualification of can carry on e“task%ﬁ
custodian is prescribed in section 82 of IFLA nMat: ,\A
a) she is a Muslim;
b) she is of sound mind; ( q‘
c) she is of an age that qualifies her to)bestow oyt child the care, love, and

affection that the child may,need; \m
he standpbint'of.lslamic mor, ¥and
child ndergo risk morally or

While the disqualificatio%\ight f Gust o}! wi is lost as stated in

section 83 of IFLA V\% .&J

a) by her% ith a per rlated to\"; child within the prohibited
e will

degrees if he dy in such affec?ﬁe welfare of the child but her
right to custody will revert if the marriaged!;dbsolved;
b) s and open immorality;

N
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c) by her changing her residence so as to prevent the father from exercising
the necessary supervision over the child, except that a divorced wife may take
her own child to her birth-place;

d) by her abjuration of Islam; and

e) by her neglect of or cruelty to the child.

However, if the Court opines that the mother is disqualified under hukum syara’, then
the right will be transferred into someone else as mentions in the provision of Secti
81 2), the maternal grandmother, how-high-

the father, the paternal grandmother, how-high-soever, the full sister. thg uterine

sister, the sanguine sister, the full sister's daughter, the uterine sister's
sanguine sister's daughter, the maternal aunt, the paternal aunt and t ale i

N

who could be their heirs as ‘asabah or residuaries provided that the cuStody of S\ﬁk

person does not affect the welfare of the child. (V W ¢
Section 84 of IFLA clearly states the duration om whieh determi

that; a) where the right of the custodian to the custo ild ter@ymo the
C
o} age ot

child attaining the age of seven years, in the cas

in the case of a female, but the Court may, U[Nl cation

her to retain the custody of the child until th?talnment the a 0l ni ‘%s, in
e casgl of;

the case of a male, and the age o ears, in‘w ‘oa@ e. After

Ves upon ather, and if

(ability, oose good and
&

bad deed), he or she shalcmmo' e of livin V}t'l ei the parents, unless
the Court otherwise o ; (_j
Q’ s\
a T isg gua

In Islami dence, w a friend or a companion

termination of the right of the cu an, the cuTo g

the child has reached the agefo cernment/mumaiyi

N
(Aayesha, 2 ich means a person who pq&'@s someone and provide the inner

and out Nance for life. While women are more suited for managing their

S
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maternal duties in private sphere, men on the other hand as walz, has the legal duty in
managing the family maintenance, which is in accordance with their biological,
psychological and physical nature of men. It relates with the primary responsibility of
men to provide material maintenance for children. The responsibility of men to
maintain the children is considered suitable with the biological, physical a
psychological nature of men. They are not experienced with pregnancy, givi

and nursing children like women. Hence, it seems that guardianship ref

physical and material development which also imperative for the de ent*of
children. Islamic law has put requirements and priority in custodial ardianship
of children based on the rule of nature and nurture. 2 \\
N
Under Section 72 of IFLA, it is provided that it I%ﬁuty of a 0‘

maintain his children. In addition to that, Section 73 of IFLA prevides wz

may at any time order a man to pay for the mainte %s chil tresse
0

under IFLA that maintenance is the duty of fat tain children n a‘fnot}@
These provision does not restrict the rights of VMO maintai ily. It,m\éns
that where the duty is primarily fogsthe e%rcement the ht's of&%wular

individuals and though it incidentally affects public inte; th bmaﬁc{n/is private.
However, where a duty primari Wts publlc |\~and it alé(aﬁects private
individual indirectly, it is p t&\amm 03) s Thus, he&otection of public
N thefrighits ?‘duaﬁq%u/t the protection of

most probab I infr'bq&»bn the rights of others.

Mainte &important aspect 1{r children to survive whether they are
S N

ate. Without parents, therh%@lld be no one to be by their side to

[ a8

—

interest primarily will n

individual interests p

legitimate

take care%*education and future time (Hanisah, 2003 & A S Hornby, 1998).



Section 8072 of IFLA stipulated that a woman who neglects or refuses to maintain her
illegitimate child other than a child born as a result of rape, may be ordered by the
Court to pay monthly allowances for the child as the court thinks reasonable. Would
this mean in Islamic jurisprudence, only the mother is responsible and has a duty to
maintain their illegitimate children? In Islamic jurisprudence, there are arguments
jurists that whenever the man acknowledged that he is the father of the ille

child, and afterwards become the proprietor of the child, the child decent would be

established and the child would be free (Abdullah A-Hammam Ma hetkh

Nizam, 2000:174).

//

According to the law, this is when the biological father ts his adultérous

-

3

act and confirms that the child born out of that act as his, t%ss of giya r

is a proving of the person’s nasab (paternity) based on apparent perso aﬁﬁes&

that person and another person (Hanisah, 2003 & edo %s{ isc

proposed that Section 80 of IFLA should be ar%order 0 give justide fo@

woman in this situation, whereby in Islamic Iamugh iSynot resp@le

to maintain an illegitimate child, but adWand confessi on‘ the erous
rh

act, the child should be entitled to the e rights from WS aﬁer@rt ermore,

it is better to put in this Section i:\or the CTth \fder the %g‘cal father of

=]

—+

ly allou&ﬁde. ..”. Therefore,

that child or the woman or W
in a situation where there'is an_ilfegitimate €hil tTl!t krﬁ:%{; who the father is,
eci

even though it is n

ally stated ashto who |\ ponsible, her wali, the

2 (1) If a woman lects“or refuses to maintain her illq@;t.e child who is unable to maintain

himself or her: ther, than a child born as a result of,r e Court, upon due proof thereof, may

order the woman to such monthly allowance as theN thinks reasonable.
(2) [Repeal, MAN A902: 5.25]
I

(3) A mon nce under this section shall be payable from the date of commencement of the
neglect maintain or from such later date as may be specified in the order.
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government agency such as baitulmal (Al-Khatib) or zakat institution has to take care

the issue of maintenance of illegitimate child as this is a public interest.

IFLA upon examination gives equal rights and duties for women and men with
regard to family and marriage in accordance with their biological, physical al
psychological roles. The division between the roles of women and men in Islamic la

is shown by the role of wali or guardianship (the father or the paternal grandfa

s

above or a person authorised by the Ruler) and the role of custody of ren

(maternal grandfather, or authorised person according to Hukum Syar®a). tated in

7

4

the provision of Section 81 (4), if there are several persons who ar alified an

e‘Tost‘

ere all are e

/

willing to take care of the child, the custody shall be entru to

virtuous who shows the greatest tenderness to the childfan

2

virtuous, then the senior among them in age shall have the priority. \

To differentiate custody and guardianship in Islamicfaw dépends on the age ofC
maturity of children, and also the capacity of w i i
custody and guardianship on children. In T jori
jurists state that in such matters, the i

whereas, the age of puberty relates with

argued that if the child is Iook& perly and is haj
decision will be given bas M best interes i
¢

are the shared rights of the father and mother, n hi‘sh

rights from either %&ents. “

It shgws Sat IFLA urges the balancir@%&cid complementariness of rights

ir nature and nurture. The principle of

s

&7

%

between and men in accordance with th

S

@D
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IFLA is based on human equality suitable with the nature and nurture of women and
men which favoured their differences. It is impossible that they could balance and
enjoy their life without sharing these rights and duties equally. Formal equality in the
context of sameness without considering biological, physical, needs and cultural
nature of women and men could probably discriminate them. It is unjust to force

woman to be a man and to force a man to be a woman. They have their own
in enjoying the life together though not with the same rights and duties but with
different entitlements of rights and duties, which makes them apprecia

other
and need for each other for their entire life.
Y‘ Q
47  Concluding Remarks V ‘1
s;

y discrimina

B

In this chapter, it can be concluded that IFLA does not

protect Muslim married women from disadvantagedsituation. flFLA regulates the

io:s bAﬁfd/
sour \and
3

rights and duties of Muslim women and men % e and fami

on Islamic religious principles which is under'he S

methodologies based on the Divine r%: amely the Al-Q anl ant@\nah of
on o

i usli \u& "@ah law, it

the Prophet P.B.U.H and the opin
consists of the rights of God hts of human beihgs whi e rights of God

(public rights) has priorit Nhe rights of i,divid@ghts). It is argued
‘
%r

that the provisions of IFLAare just and equal in tun‘anw re of Muslim women

and men which en we idFI nd upiversal r@nd duties in marriage and
g&

family relation LA upholds‘the urﬁlersaIYﬁ'nciple of justice, equality and

non-discrir\ reatment by acknowled@@ biological, geographical, legal
n

backgrou?

elief of people.
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IFLA from the early formation is drafted to ensure equal treatments of women
with men in marriage and family relationship. It is argued that the reformation of laws
made into Islamic family law in early 1980s is to prevent harshness or violence

against women and children in marriage and family institution. It can be seen through
the definition of darar shar’ie or harm which is specifically stated harm whi
affecting the wife in marriage. It also can be seen from the divorce law ref

several reformation on law regarding the requirements for polygamy and maintenance
and joint property upon granting permission to polygamy. é

Generally, IFLA upholds the attributes of collective rights and??‘t is%
only about claiming on rights without performing duties. Both rie ome?\and
- . . : ¢
men under the provisions of IFLA have equal rights evemwi ent entitlements
to rights and duties based on human dignity and the principle” of bm&@){
maslahah. Even though it has the attributes of co %hts ngil verc
individual rights, IFLA does not deny indivi of women im” marria

divorce, custody and management of the propmmh is j al Wit@n.
For example, different entitlements ightsiand duties under I?Alsu@ the

entitlement of guardianship, custo for ) children, ‘Qa n@rr@ duty of
maintenance and polygamous are t ;T collective™interest of the
family institutions based on &ogica i nd need&he facts suggest
that, this difference is to ano n @nd r‘efit@agﬁlother in completing
their roles in enjoyin@lecﬁv y. .&J

>
és and

uidance in regulating family

IFLA p &comprehens e ru
N

reserve both the marriagb%@ family institution. It is synonym

members i

with the ral¥principle of Shari’ah that is to give justice for all by preserving the

S
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public interest and preventing harm on individual. One of the most important
objectives of Shariah is to protect the lineage that is by empowering the institution of
marriage. The way that IFLA protects women is by providing women with suitable
duties in accordance with their needs and abilities biologically, physically and
psychologically which differ from men. It is by providing the general rules of la
which is the best to protect the interest of the whole women and then the in

rights of women is preserved through the authority given by the State to theCourt or

Syari’e judge. For example, the rights of women in private and publi

preserved by IFLA through the rights and duties of men as wall. intention {
Shari’ah on the roles of walr is to make sure that women are being wholl rotecteﬂ"hq\
private and public spheres from any harm or discrimination. Iffa wali Breach t emhts‘

and duties given, then the State has the authority throuN rt to interfer

making the right and just decision. Thus, the provisio%regard to \Pght%\nd
oWe

duties of wali under IFLA should be strenghtened to r wémen withi private &

N

o
and public spheres to preserve the Muslim fam% ion collectively.

IFLA also contains the detail Iings%rtaining ta biolo al,lpsy

physical and social relationships including the rights of Wife and hush
of parents and children and t w of relrtiv\he rights
maintenance are given base &ygical nd {function

men. It is not restrict the Ning orfien ry’n to he individual rights
in custody and mai ce provider fbut the p ority.i&g(ven suitable with their
capacity and ability. Moreover, i&il rtes the *financial aspect of all family

members sucn ass the form of mahr, nafkah, n@ial property and so on which

is not o orceable during the contract of marriage but also before and after

S

2

gical,

the rights

7

stodial and

Lo

ing women and

T
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marriage contract. It is observed that IFLA specifically provides the ideal entitlements
to rights and duties between women and men in marriage and family relation by
considering biological nature and their biological roles in different context. IFLA

specifically divides a balance and equal rights and duties for women and men through
assigning their primary duties in accordance with their nature and nurture roles a
functions without any exclusion of rights. In other words, IFLA applied sub:

equality in spite of formal equality in achieveing de jure and de facto equality o
women with men. é

It is contended that IFLA does not overrule the principlevce anth
equality by providing different entitlements to rights and duties ee omeWQ
men. It is because human dignity and rights is ideally r% acknowle

differences suitable with their classification of natur re, Ifwnot, i

discriminate against them if their sexes, needs, abilities, cultures an

()
to be considered. Since the roles, rights and d uslim women ‘ahd“men
marriage and family relationships are ianuenc& Islami i , then | ic

religious principles is the ultimate ob tivesibe achieved. Th rrrat@&lFLA
h ces

is based on the primary and secondary methadological r Iﬁarﬁz/law, and it
is not monolithic in nature thus Nmry Witllthe\Ciples of ju and equality
applied by CEDAW whi &r the S al of @ople that is by
acknowledging the diﬁer@\x an cu;??rl sulﬁ%h/ve equality.
It is traced m%{/isio? of IFLA are/withi \(é-;ttributes of rights which
Ko

apter Two whereby its pﬁwrsions aim at the protection of

have been disc
o
collective ri er than individual rightN reby the development of family

b}
=
>
[=]

%
/2,&)”

institutio

S

therprimary objective. It does not neglect the private rights of the
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individuals in the institution to protect themselves from any violence. Other than that,
IFLA protects both private and public spheres of women’s life through the role of
walr. It acknowledges the different opinion of jurists in its provisions suitable with the
situation which is in accordane with the objective of Shari’ah. Furthermore, the
applications of rights under IFLA come with duties which not exclude anyone fro
duty and responsibility to enjoy this life. Lastly, and most importantly the su

principles under IFLA are based on the classification of nature and nurtuke in the

context of Islamic jurisprudence. The substance principle of Shari’ah appli
is already comprehensive regulating marriage and family relationships. H

there should be the law governed for individual person who breach the, law wmbh\

by marriage but also the individual person outside iagé or among
administration of the Court. Therefore, certain procedural_matters whlc\lw%e

n
in disadvantagous situation should also be taken? congideration A avoid
discrimination \ A%

S
| X | }is
"

affect the society at large. This is not limited to the individu Mlch%

[ o)



