CHAPTER 6 Yv

THE JORDANIAN POLICY ON INTERNATIONAL INVEST%
TREATIES IN THE CONTEXT OF INDIRECT EXPROPRIA N

COMPENSATION
6.1. Introduction Y'

Jordan, like other developing countries, has a soughtyto attract foreign
investment, as Jordan relies on developed countries to fund dev opm\%e& ue
c,)
to a lack of local funding sources and experi€ " Foreign direct in\Qg ent is
N/

} 4
regarded as one of the most important factors ii!uenci \the\ untr 'Spfowth, as it

contributes to increased economic produ@tbil' I
of modern technology, the creation ofn%J

the quality of life. Due to the fo:?))rdam%l torﬂ;/}/e strived to provide an
entto

D

ransfer and localization

(=3
o
o
=

, &Qe improvement of

[7]
appropriate investment enviroﬂ\ ensu ucce <&fthese investments, as well

N
as to provide adequat Ieg?pr'otecti n an e@gs This chapter analyses the
me;a

development of the do Jor% azigreign investment protection which

took place as ea“\a\sh t el 1950s. The,Current unified legislation on Jordanian
N
Investment L@M has demo tyie ress toward clarity of the law. However,
ania

to underst@vgener Jo riéfoach in dealing with takings and the relevant
s
e

compensation, eg@s? have to be made to the domestic acquisition law.

e Y

assess:
TWp er reveals that the e%ting domestic method in assessing compensation does

897 Jordan Strategy Forum (2018) Foreign Direct Investment in Jordan: Should We Care?; Nawafleh, A.
10). “The Legal Framework for Foreign Direct Investment in the Hashemite Kingdom of Jordan”.
urnal of World Investment & Trade, 11(1), 109-126.
% Alwan. a. (2020). p251; Enhancing The Legal Framework for Sustainable Investment: Lessons from
Jordan. © OECD 2018.
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not reflect what is termed as assessment based on the appropriate value of prop?'ﬂ&

it is heavily dependent on the price stated in the real estate registry record. @zing

the domestic standard of compensation is necessary to fully understand ompares
to the standard of compensation that Jordan faces under its internatignal obligations
relating to expropriation. As will later be explained, the prevailin | compensation
standard in most of its international investment treaties ma Yk'di erence with its
domestic standard. This chapter examines the natur inte n;hbn@dnvestment

"X
agreements (I1As) signed by Jordan since the 196@ing onexp ri‘ti@auses
s N~

in terms of coverage and standard of compensati \ NV

6.2. The Development of Jordanian w} the Dire
The Jordanian Constitution %ides a \-n&%%ro

expropriation without compensati rticle 11 of the Jdtg?nian Constitution states,

“No property of any perso%e ex[ riated ex@or purposes of public utility
and in consideration of\a4 mpensation fas ;na)bb prescribed by law.”

s ¢ &
\eign imgéutent in Jordan took place in the form

t of @jéfgn Capital of 1955 (1955 Law).8® This

@1 of property from
N

The first attempt,to reguI‘a

of the Law to Encourage E

¢
law was theﬂ'%ect lggislati
provide% gal pr in 01@ to create a healthy environment for investment.

The Law contains seve@‘ﬁcles explaining the concept of foreign capital, the
C

@of foreign projects, the material and moral elements, approval procedure for

899 Jordanian Law to Encourage Employment of Foreign Capital of 1955.
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funds entry to Jordan, terms and conditions of registration, employment rules m?ﬂ
and the types of assistance, facilities, and privileges in Jordan.
In 1967, the Jordanian legislators promulgated the Investmentf&ragement

Law of 1967,°° which sought to regulate investments in Jordan and fy the relevant

'gl

concepts thereto. The legislation regulates the establishment of‘e ittee to promote
and regulate investment activities of locals involving forei I, and aims to create

a conducive environment for the investments of the private,secto dw‘t towards

Yw
ent proje a‘d@cting
i ve% jeets in %‘Qingdom

riviiﬁges empti and facilities

contributing in the implementation of economic devi
Arab and foreign citizens to establish, participa

Further, it provides a set of laws which regulﬁwm

granted to investments and foreign c h&ies and o

and foreign investors, as well as issues \M

Jordan.* Other relevant legi s are nian c@b Citizens Investment

i atlo@ the government
I)eé‘brelgn investment in

Facilitation Regulation 198@% ulating @nd Foreign Investments Law

f“ es s Regulation of 1996 (and its

amendments until Q&L\]ordar uIatl n -Jordanian Investments Regulation

1992, Jordanian Enc

2000 (and |ts e 0), nian Investment Law 2003, Jordanian

!
Investment nt es g a n‘EOJé‘:(gnd its amendments until 2019), Jordanian

Y
Invest dowJR n 0@15 (and its amendments until 2019),Jordanian

\‘o

Y J ian Investment Promotion Law of 1967 (and its amendments until 2000).
|an Arab Citizens Investment Facilitation Regulation 1986; Jordanian Regulating Arab and
Investments Law 1992; Jordanian Encouragement of Non- Investments regulation of 1996 (and
endments until 1999); Jordanian Regulating Non-Jordanian Investments Regulation 2000 (and its
ndments until 2020); Jordanian Investment Law 2003, Jordanian Investment Law 2014; Jordanian
vestment Incentives Regulation 2015 (and its amendments until 2019); Jordanian Investment Window
Regulation of 2015 (and its amendments until 2019); Jordanian Investor Grievance Regulation. No. 163

of 2019.
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Investor Grievance Regulation. No. 163 of 2019. The primary law as of d?ﬂt
regulates investment in a unified manner is the Jordanian Investment Law@
The term indirect expropriation is not mentioned in any of the JorUAQg laws and
regulations, as they only appear to mention “expropriation” or “any médsures”. It is not
tested as to whether the term includes indirect expropriation.%\h;&,’ no clarification

can be found in Jordanian jurisprudence, as well as in isiolws of the Laws

Interpretation Bureau of Jordan®? concerning the interprétation df le v’isions on
indirect expropriation of foreign investment. The Jor laws emp iz‘s@ le of

the judiciary as the only body that can confiscah?g oject, dei eze.%xf)nfiscate

property. 92 \, é'\
The law stipulates the requirem i st a@&ir compensation
to be paid to investor for any expr i iSsi ,ﬁ\dordanian Investment

N,

fair compensation to be

&5,

$§ Ily, the law stipulates two

conditions for expropr% be Iegar na e‘lj (@}it is necessary to be done in the

In terms Q nsatt niae‘ijéﬂ/ applies fair compensation standard to

¢

determine tp;&@of camp ofT f@ropriation, with the timeframe for assessing
the val% e exp '?d i

Y
nv&ment beginning on the date the confiscator

~ &

overnmental body affiliated to the Judicial Council that interprets some articles of the law upon
t of the Prime Minister, and it consists of the President of the Court of Cassation (Chief of the
and the membership of the two vice-presidents of the Court of Cassation and the Head of the
lation and Opinion Bureau and a member of the legal affairs of the government body specialized in
law to be interpreted, and it is held at the headquarters of the court of Cassation.
Article 9 The Regulating Arab and Foreign Investments Law 1992,
04 Article 25 Jordanian Investment Promotion Law of 1995.
95 Article 13 Jordanian Investment Law of 2003; Article 42 Jordanian Investment Law of 2014.
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announces the intention to expropriate the investment. °®® However, Jordanian IYUO
not contain any comprehensive explanation on the meaning of fair compﬁ;\s& and
methods for determining its value.®®” Guidance can perhaps be found ﬁ%ere, such
as the assessment of compensation in the context of real estate acquisition. Article 178
of the Jordanian Real Estate Ownership Law 2019 provides: V

“No real estate shall be acquisitioned except for a pr: X:s fl)l’ public benefit

and in return for fair compensation and in accor e wi Ma.dures set
forth in this chapter.”%%® é ' _\c}
Article 190 of the same law sets out some of t inciple whi uld t@jﬁken into

i
. : \ X

account upon determining the value of the fw ensation that resu@bm real estate
acquisition. The law considers fair cwaion to be vaI@ST the property or
similar neighboring properties at th@)of the a\sit%n

real estate registry records.%® @

from the commonly accepted, de

as the most likely pric@' | ‘seﬂb\mould offer in a free transaction

in an open and ur@ed maf rties have reasonable knowledge of

the relevant faw eith igation to buy or sell at the acquisition

date 90 c) ’
L,

- r
906 Arti Jordanian Constitutiomicle 25 Jordanian Investment Promotion Law of 1995.
Y n. H. (2020). “Fair Compensation for Expropriation for the Public Benefit (A comparative
ournal of Law and Human Sciences. v 1. p. 77
anian Real Estate Ownership Law No. 13 of 2019. Article 178.
ticle 190 Jordanian Real Estate Ownership Law 2019.
Al-Henayna, O. Shatnawi, F. (2015). p. 1062; Hayajneh. A. Al-Adwan. A. (2012). “Fair

ompensation for the Legality of Expropriation in Light of the Provisions of the Jordanian Acquisition
Law”. Studies, Sharia and Law Sciences.Vol.39. I. 2. p. 476; Hassan. H. (2020). p. 77. See also discussion
on compensation in Chapter 4.

sion, which is based on
5 A

ears to be very different

A\

>

stu

90!
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Article 190 of the Real Estate Ownership Law 2019 has been subjected tw
criticisms.®*! Many questions have been raised, such as: What if there has b@cent
real estate transaction or in relation to neighbouring properties? Whal‘ﬂ*e is prior
knowledge of the expropriation and the property is sold at a higher Wr price than
its actual value? What if a previous selling transaction for Nstate or similar
neighbouring properties was conducted at a lower price th ml rice in order to
avoid the fees and taxes associated with the transfer of o ship fwsrty?

It is pertinent to note that the text of Article 190%iffers from tidle f the
previous Jordanian Acquisition Law 1987. T nt% sion\ﬁ?he 1987
Acquisition Law as below: 0\ é‘?

“B. The following principles must %\red in estimating @‘ﬁ)ensation for any

real estate acquired under this I%hether t\sse?s r)émade by the court or

N
by consent: $ é 4 <8?

“It is considered fair ?. atiT rt pro@ or for its use, usufruct, or
disposal of it, the % he re“n allo f_n'ce@t can be obtained if it was sold

&
openly in thew)r Wm rom z@&ﬁon willing to buy or rent on the day
in which thew ed a i 'ent as.published in Paragraph (a) of Article (4)

'c! o(j‘?e neighboring properties is taken into
NN

?se @ecrease in the value that resulted from the

Qition does not affect\t@éstimate... 912

N

YAl-Awwad, in. (2021). “Explanation of the New Real Estate Law ”. Sharia and Law Journal. 35, Issue
0. 85; Kanakreh, W. (2019). “Highlights of the Real Estate Ownership Law for the Year 2019”. Ammon
Agency; Review the technical office on the real estate property law for the year 2019.
912 Article 10 Jordanian Acquisition Law No (12) of 1987 (Repealed)
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The aforementioned article established a better view of fair compensatiow
based on the price paid by a person willing to buy to a person willing to sel@\y on
the date of knowledge of the acquisition, without affecting the prop stimation
value by an increase or decrease as a result of the acquisition.®® The asgessment should

also take into account the dealing values made on the same typq NE erty and similar
tor

neighbouring properties, which are determined by refe ea' estate registry

records to identify the most recent selling deal values.®*

NS X
As a result, it is not permissible for the com%v\ to be less n‘h@uired
property’s actual value, and the compensation st % : edia@' once the
ownership is transferred and registered in“the uiri

namé’zrl:urther, the
interests that accrue as a result of a iDpayment c@nsation must be

Q.

Based on the foregoin sion, it isyproposed-"that the scope of fair

\& &
compensation under curre dal aw fac@ion may be unfavourable in
light of the more appropri chanism outlinet ihh‘rlier article 10 of the Acquisition
’ F &
Law 1987. It must be take'n \accounggf expropriation of foreign investment

is not limited @stat

investment.ﬁ ance fram the‘acqui i(ig] law of Jordan may only be helpful so far as

Y
the covefed propertigs erneué}nd thus perhaps require further deliberation in

conmm such interests into @étary form for the purpose of compensation.

Qﬁayajneh. A. Al-Adwan. A. (2012). p. 476

Al-Henayna, O. Shatnawi, F. (2015). p. 1061
15 Hassan. H. (2020). p. 83.
916 Hayajneh. A. Al-Adwan. A. (2012). p. 476.
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An integral aspect to be determined is to establish a balance between the
interest that the state seeks to achieve and the private interest of the prope r. 917
To that end, there is a need for the state to adopt a clear standard, pafﬂ&ly on the
definition of public benefit, which will serve as legal guarante requiring the

government not to perform expropriation until it has exhauste I ble alternatives,

before an expropriation action is carried out.

Treaties

Y-
6.3. Indirect Expropriation in the Jordanian Bl@ﬂd Multil aIIIr@nent
.\,‘T

Jordan has signed and entered into usybilateral a multu@ml investment

agreements with other countries |m9to provi c@cive investment

environment. Jordan began enteri such a ?nt a,(e\irly as 1974 when it

S
signed its first investment agr ith Cgerma in 19748 This was followed by

many successive agreeme?}ﬂlch [ @ more than 70 investment
agreements, mcludmg% ilat a‘l' linvafnent treaties.®®® Some of these

agreements do n $s |nd| \'proprl &0 regulatory measures that have the
ot

same effect, w e}%’f specify its meaning, and only a few of

l
these agree S pres Iy f;’ln(tr;?t expropriation and provide clarification on

ayna O. Shatnawi, F. (2015). P. 1056; Alwkel.H. (2021). P. 162; Christoffersen, J. (2009). pp.
; Khreisha, kh. (2007). “Judicial Oversight of Acquisition Decisions in Jordanian Law a
aratlve Study with French, Egyptian, and Lebanon law”. Amman Arab University. P. 50.
ordan -Germany BIT 1974.
UNCTAD Investment Policy Hub. at
https://investmentpolicy.unctad.org/international -investment-agreements/countries/106/jordan
(accessed on 15 February 2022).
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T

The agreements will be examined according to four categories (a) agr@ that

do not refer to indirect expropriation; (b) agreements that indirectly indirect
expropriation (c) agreements that refer directly to indirect expropri Wbut without
explanation on how it should operate; and (d) agreements t erIy address the

mechanics of indirect expropriation. l

Among the BITs that do not expressly prov

r indirec p'op_@}on is
pr% mv@%ents by

be e&ated in the
blicéﬁefit and against

Jordan’s earliest BIT Jordan-Germany BIT

nationals or companies of either Contractl
territory of the other Contractlng pt for th
compensation. "92° There was a we mpt 0 |_@_Uile lafory measures that have
the same effect of exproprla%\he t(r‘eatle uci&@cepts were still in the
entywas S%tuded Subsequently, in 2007

developmental stage at the ti s
the agreement was am addin to t te!(t@e second paragraph of Article 3

49

that expropriatio &Iudeslt sage, and investment facilitation. %%
me

Some other ag th reference to indirect expropriation are
Jordan-Mal n 99 rd{n b estine BIT 2012, Jordan-Tunisia BIT 1995,
Jordan- n Eg%f BIT 1996, Jordan- Indonesia BIT 1996, Jordan-

<

OW&IT 1998 and Jorda @'dan BIT 2000.

20 Article 3 Jordan-German BIT 1974.
921 Jordan-German BIT 2007.
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An indirect reference to indirect expropriation can be seen by in the use W
such as “equivalent to nationalization or expropriation”. It can be o \ that
agreements of this nature recognise the existence of regulatory procedm&wich have
a similar effect with expropriation that can be compensated. Phrases m “subjected
in any way directly or indirectly to measurements with effect N nationalization
or expropriation or dislocation” or “take any measur &s.es to the level of
nationalization or expropriation”,%?? suggest that the pretection awg foreign

Y'
that

investors is similarly extended to indirect expropriation®?® It can al eﬁm@

on I{ of e.(%priation,

which may lead arbitrators to construe the S from\a SO effect%b‘i(r:t of view.%4

Examples of BITs of this nature are Jo -Ka/ait BIT1 Jor(@QRomania, Jordan-

Czech BIT1997, Jordan-Spain Blcj99, Jor\&a rai ,@T 2000 and Jordan-
: P 0}

Bulgaria BIT 2002. 9% 4« Q-

NI ateral agreemments that include indirect

Most of the biIateY&L
expropriation are rece% ents‘t‘ut%&onaded at the beginning of the 21%
&

century. It is imp&&) r, that all new treaties take this approach.
BITs containing, dir

the wordings of the provisions puts high conce

n cI@%ﬁ prohibits contracting parties to take
'oréli@on or acquisition, direct or indirect” against
N

a&?s of the other Contracting Party, unless these

~

icle 10 Jordan-Saudi Arabia BIT 2017.

icle 6 Jordan-Kuwait BIT 2001.

ed S.A. v. Mexico 2003; Myers v. Canada 2000; Pope & Talbot v. Canada 2000; LG&E v.

tina 2007; Starrett Housing Corporation v. Iran 1987; Mitchell v. Congo 2004; Biloune v Ghana
0; Olynyk, S. (2012). p 271; Wagner, J. M. (1999). p. 280; Dolzer, R. (2002). p.79; Mostafa, B.

008). See previous chapter on sole effect doctrine.
25 See other BITs in Table 1 (Indirect Expropriation in Jordanian International Investment Agreements
(11As)) of this chapter.
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measures are taken in the public interest.%? In studying the texts of the aforemew

provisions, it may be deduced that although these agreements expre@er to

“indirect expropriation and measures that have the same regulatory effAere is still

an absence of comprehensive regulatory directives on what am%?s'to indirect

expropriation and the mechanism to be applied. The inclusiQQ Nphrase “or any
it

n tojthe reference to

rec gr.ﬂ'eiqndn‘ indirect

‘X
pt thisiap cria@rdan-
% {Jordanfitaly BIT

1996, Jordan-Croatia BIT 1999, Jordan-C BLI" 2004, Jordan- Siné;(z):e BIT 2004

and Jordan-Estonia BIT 2010. \) é

J 0 )
Among the most recent "1t is worth RAeting &Kj;t-a number of them have
included indirect expropri@quij etailed @’er}m The Jordanian-Kuwait
at

BIT 2001 explicitly menti the terme rcipﬁ&)n includes “any interrelations or
s ¢ &
regular measure” wepri\vrﬁvestor s investment or substantial interests
in it.%28 This in% eas | theéﬁct of freezing or restricting investment
¢
which can %indir ctl thgirnr_)cy’é,ition of arbitrary taxes, or similar measures

N
with th ct'of confiscation,®>° It@]lights the outcome of such measures that would

other procedures of the same nature or the same effect,” 1

indirect measures of expropriation evidences a cle

expropriation in the agreements. Among the BITs th

Irag BIT 2013, Jordan-Armenia BIT 2014, Jo

-
7y

evemm make investors su@f'oss of the economic value of the investment. The

N

926"Article 4 Jordan-Swiss BIT 1976.
Among others are the Islamic Conference Agreement 1981, Jordan- U.S BIT 1997, Jordan-Kuwait

T 2001, Jordan-India BIT 2006.
28 Article 6 (4) Jordan-Kuwait BIT 2001.
929 pjd.
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inclusion of specific provision that elaborates indirect expropriation is prone to d?ﬂ!é
a wide coverage which focuses how a measure would negatively impact a@nent.
Similar BITs containing this criteria are Jordan-U.A.E BIT 2009,%% Joﬂi&ibya BIT

2009,% the Arab Capital Agreement 2013%2 and the Islamic Conferghce Agreement

1981.%%3 : \’

A number of other BITs of this type, such as the Jordan-India BIT gwgter detail
o 9%

about indirect expropriation in specific annexures. A the specifi |t4rliny uded

are “a measure or series of measures taken” tha the% (] bem‘,{ situation

that the investment “substantially unproductive a incaﬂable yield@ return”. The

provisions highlight that such an effewable to hap
of title or outright seizure as in direc%opria@ h p@ch in such provisions
N
.@e 4

is that they remind the partie tentially tr u-mals<§§3he rigorous assessment

needed the measures requir he bj

the economic impac E measure, the

s $ &

discriminatory, the &Qe to !v i e megé or set of measures interferes with
',%:

distinct reasona stmént- d ex ions and the intent the measure is taken.

W l
¢
The advery@ on the eco m(c vely of the investment is not to be assessed as a
o

“stand alo actor as_i Py itsélf does not establish the occurrence of indirect

eve@lhhout the transfer

t bas quiry” that take into account

'e@ to which the measures are

exp@on. It must be e\\@ﬁted in conjunction with reasonable investment

Article (6.5) Jordan-U.A.E. BIT 2009.
Article 6 Jordan-Libya BIT 20009.
32 Article 8 Arab Capital Agreement 2013.
933 Article 10(2-A) Islamic Conference Agreement 1981.
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expectations, as well as how much such a measure interferes with it. An im

—+

criteria is the bona-fide nature of the measure to achieve a genuine public@t and
to see “whether there is a reasonable nexus between them and ntion to
expropriate”.®* BITs that adopt this approach provides that \generally non-
discriminatory regulatory actions for the purpose of pursuing leare objectives
such as health, safety and the environment do not amount t &;ﬂrn. In rare cases,

after taking into account all factors, only can the arbitral"tsibunal eb’dqﬁsrwise.g?’5

Other BITs such as Jordan-Canada BIT 2009 pro@ﬂh detailed crlpt_i@n the
necessary measures that will not bar the state?m ad% ure\tﬁz are “to

protect human, animal or plant life or healtw con of Ii>®'0r non-living

W t not inconsistent

wﬁs\afety of the state, and

: e L4 > .
related to financial institutionss terms ofzhealth@sdafety and environmental

exhaustible natural resources”, to ensM 1ance of t

with the agreement and “prudential s” relat\‘o\g‘a

measures, it is included in@ tT would besnappropriate to encourage the
relaxation of such m%. Derog‘a ion f‘_s'.uclbheasures for the establishment,

acquisition, expa&:r reter]tl
discouraged. 93% rdani

\N S tergr.y of an investment of an investor is

nese('é“f also interestingly includes necessary

!

¢

measures to ect public Ovt((é?lntain public order. It states: “Provided that
Y

the publi excepti only@nvoked where a genuine and sufficiently serious

T
threat, isyposed to one of the@amental interests of society; (i) the prevention of

S

Article 5 and Annexure-A of Jordan-India BIT 2006.

Ibid; Annex B.13(1). (b.1) of the Jordan- Canada. BIT 2009.
36 Article 10 Jordan-Canada 20009.
937 |bid. Article 11. See also Annex B.13. 1
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deceptive and fraudulent practices or to deal with the effects of a default on CCTS;
(i) the protection of the privacy of the individual in relation to the pr@ and
dissemination of personal data and the protection of confidentiality of pﬁ&l records
and accounts; or (iii) safety; or (iv) imposed for the protection of namreasures of
artistic, historic or archaeological value ”.%8 \,
\4

!

It is also important to note that several Jordanian BITs ta e pr mwr‘)roach by

rds that t o‘te&%ﬂry

Ie{t' ure @E Jordan-
T

thatsthe roacb@en is drifting
away from the sole effects doctrinewa applying port@ae assessment in

mentioning health, safety, labor and environment s
seeks to protect. Examples of BITs that contain

Turkey 2016 and Jordan-USA 1997. Thi

determining the indirect expropriati@)is yet to \est?d @hether interpretations
N
could of such treaties could go applying e«pol}:/@ower approach, as many

of the reasonable regulato Eurel t are take protect public interest, are
ect

excluded from being r ized as ind ‘Qr'o iation®%,
’ &
Listed in the t belew a ure @%:orporation of indirect expropriation in

!

¢

Jordanian %ble . Ind cf'E@?(?priation in Jordanian 1l1As). The table is
Y

followe ie Gh shog?fhe overall percentage with 42.65% I1As that

stip indirect expropriatiq@&ﬂ% stipulates for regulatory measures only, 14.7%

N

938 Article 15 Jordan-Japan BIT 2018; See also Article 20 of the same BIT which includes “labour
dards” that the state parties must not derogate from.
Vifiuales, J. E. (2014). p 329; Mann, H., & Soloway, J. (2002). p8; Gudofsky, J. L. (2000). pp. 243.-
287; Aldrich, G. H. (1994). p 609; Friedman, S. (1953). p 19. Refer to previous chapter on police power
doctrine.
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which stipulate and regulate indirect expropriation, while 13.23% did not s

indirect expropriation at all (Figure 1: Stipulation of indirect expr@n in

Jordanian I1As). -\

Table 1: Indirect Expropriation in Jordanian International Jemnt Agreements

(IAS) h l
i 4

No. Short title Date of signature  Status of indirect expropriation in agreement

1 Japan-Jordan BIT 27/11/2018 Stlpu_latlon of Indirect Expropriation with
2018 Details

Jordan-Tajikistan ) : . v o
2 BIT 2017 12/10/2017 Imp@*@daﬂg&&c IWEprp/ ation

Jordan- Saudi . . . . o
3 Arabia BIT 2017 27/03/2017 Implied Stipulation of Indirect Expropriation

Jordan-Turkey ation.of Indig@et Expropriation with
4 BIT2016 27/03/201(\(‘(D§ai|s M ,-lo}'ﬁ

Armenia-Jordan

5 BIT 2014 29/10/2014 Expressed Stipulation of Indirect Expropriation.
Unified \f) s B
Agreement for Amended Stipulation of Ing@ Expropriation with

6 The Investment of o

Arab Capital in JUMOL3  wNQetail &)
The Arab States ) & e
ot [ 2 25/12/2013  Expressed Stipulation of Indirect Expropriation

2013
Jordan- Palestine "y Y ' NG . .
8 BIT 2012 4/10&0;2.. ||Algh,—QU)ulatlon of Indirect Expropriation.
9 E??gg‘iﬂ)orda” 10/05/2010  Expressed Stipulation of Indirect Expropriation

10 gﬁ_’rggw M9 (*:E><{r)ressed Stipulation of Indirect Expropriation
[ Y > -

Jordan-Tanzania

11 BIT 2009 08/10/2009 Expressed Stipulation of Indirect Expropriation
Ca fan .~ Stipulation of Indirect Expropriation with
2 g2 | fodongss DR

SOl s Stipulation of Indirect Expropriation with

13 Arab Emirates 15/04/2009 Details
BIT 2009
Q%olr_lt_je;rgoF;ortugal 17/03/2009 Expressed Stipulation of Indirect Expropriation
L] 15 Jordan- Libya BIT 05/05/2009 Stlpu_latlon of Indirect Expropriation with
\ 2009 Details
\re ch())r(;j; n- Qatar BIT 28/01/2009 Expressed Stipulation of Indirect Expropriation.
ity | A 05/05/2008 Expressed Stipulation of Indirect Expropriation.

Jordan BIT 2008
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L]

N\

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

35

36

Jordan- Slovakia 21/02/2008 Implied Stipulation of Indirect Expropnan&

BIT 2008

Germany- Jordan . . . .

BIT 2007 13/11/2007 Implied Stipulation of Indirect Expropriation
Hungary- Jordan . . . . 7

BIT 2007 14/06/2007 Implied Stipulation of Indirect D&naﬂon
Jz%gj? LU ENT 09/04/2007 Implied Stipulation of Indirect Expropriation
Jordan- Russian A 3

Federation BIT 13/02/2007 Implied Stipulation of Iprropriation
2007 ey

India- Jordan BIT 30/11/2006 Stlpu_latlon of Indirect Expropriation with

2006 Details

Jordan-

Kazakhstan BIT 29/11/2006 Expressed St ion of derlatlon.
2006 v
Finland- Jordan i
BIT 2006 01/11/2006 Expressed Stipulation of Indirect Exproprlatlon.

Bosnia and
Herzegovina- 02/07/2006 |pu t| ect E priation.
Jordan BIT 2006

Jordan- Thailand

BIT 2005 15/12/2005 Implied Stlpulatlon of Indirect Exproprlatlon
Jordan- Ukraine \1) ) S . o
BIT 2005 30/11/200\~E ressed Wﬂ of(ﬂ%&ct Expropriation.
I el 21/02/2005 Implied Stipulation of Indirect Expropriation

BIT 2005

Jordan- Qatar BIT 2"”) f—&.' NS .
2004 01/12/ ﬁxpressg u“p“'@“”d"w Expropriation.

Jordan- Korea,

Republic BIT 24/07/2004 Implied Stipulation of Indirect Expropriation
2004

Congo Democrati

Republic- Jordan cﬁ 06/2004' }(pﬁes@tlpulatlon of Indirect Expropriation.

BIT 2004

Jordan- Singapore
BIT 2004 16/05/2004 Expressed Stipulation of Indirect Expropriation.

Belarus- Joff® \ i \Oﬂ{/ﬁ \%:Gressed Stipulation of Indirect Expropriation
BIT 200284, IRF? S P propriation.

Jordan- Lebanon

BIT 2002 31/10/2002 Implied Stipulation of Indirect Expropriation
i jia I \./

Jor%ﬂama l )3/:&)/2‘9% Implied Stipulation of Indirect Expropriation

S JEI{eET] 07/08/2002 Implied Stipulation of Indirect Expropriation

BIT 2002

nd
3 A.%na Jordan BIT Iscﬁ,?/2001 Expressed Stipulation of Indirect Expropriation.

39

v

V"

Jordan- Syrian

Arab Republic 08/10/2001 Expressed Stipulation of Indirect Expropriation.
BIT 2001

Jordan- Kuwait Stipulation of Indirect Expropriation with

BIT 2001 21/05/2001 Details
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41

42
43
44
45
46

47
48

49

50
51

52
53
54
55
56
57

58
59

60

61

N
~

<
>

Jordan-

Switzerland BIT 25/02/2001
2001

Austria- Jordan

BIT 2001 23/01/2001
Jordan- Sudan

BIT 2000 30/03/2000
Bahrain- Jordan

BIT 2000 08/02/2000
Jordan- Spain BIT

1999 20/10/1999
Croatia- Jordan

BIT 1999 10/10/1999
Jordan- Morocco

BIT 1998 16/06/1998
Jordan-

Netherlands BIT 17/11/1997
1997

Jordan- Poland

BIT 1997 04/10/1997
Czech Republic-

Jordan BIT 1997 20/09/1997
Jordan- United

States of America 02/07/1997

BIT 1997

Indonesia- Jordan

BIT 1996

Algeria- Jordan

BIT 1996 01/08/1996
Italy- Jordan BIT

Egypt- Jordan BIT

1996 08/05/1996
Jordan- Yemen {
BIT 1996 ‘ ,3/05{19%5-,_4
Jordan- Tunisia

BIT 1995 27/04/1995
Jordan- MM‘ i w
BIT 1994%, el 44
Energy Charter

Treaty. (ECT). 17/12/1994
1994

K"t 3 s

Jordan- Romania
BIT 1992
Agreement
BEstablishing
Multilateral
Investment
Guarantee
Agency.
(MIGA).1988

02/07/1992
~

12/04/1988

Expressed Stipulation of Indirect Expropriation.

e

Expressed Stipulation of Indirect Expropriation.

Non-Stipulation of Indirect Expropriation.

Implied Stipulation of Irﬂrect %propriation

Implied Stipulation of Indirect Expropriation

Expressed Stipuwwdireit Expropriation.

Non-Stipulation of Indirect Expropriation

ExpreTNatlon ofIndl ecgETro “AKE

Expressed Stipulation of Indirect Expropriation.

ImpIXStlpuIa

Stipulation of Indirect Expropriation with
Details

e A
dlrect opriation

" e
12/11/166 Norf's\l\pad(t?:))m irect Expropriation.

Expressed Stipulation of Indirect Expropriation.
essed St@ﬁnon of Indirect Expropriation.
Non-Stipulation of Indirect Expropriation.
L
llan—%Mtion of Indirect Expropriation.

Non- Stipulation of Indirect Expropriation.

N
(&eh- Stipulation of Indirect Expropriation.

Implied Stipulation of Indirect Expropriation
Expressed Stipulation of Indirect Expropriation.

Implied Stipulation of Indirect Expropriation

Implied Stipulation of Indirect Expropriation
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63

64

65

66

3
R

Jordan- Kuwait of
1986

Agreement on
Promotion,
Protection and
Guarantee of
Investments
Among Member
States of the
Organization of
the Islamic
Conference. 1981
Jordan- United
Kingdom BIT
1979

France- Jordan
BIT 1978
Jordan-
Switzerland BIT
1976

Germany- Jordan
BIT 1974

13.23%,

42.65%,

' 1

Figure 1: Stipulati

18/10/1986

07/05/1981

10/10/1979

23/02/1978

11/11/1976

15/07/1974

Implied Stipulation of Indirect Expropriation

s

Stipulation of Indirect Expro with

Details

Expressed Stipulation of Indirect Expropriation.

A

Expresse tipulaRn of ’ndirec’E{proﬁr'a\w.
r

Expressed Stipulation of Indirect Expropriation.

‘Non- < ipulaidm@dirvec_t Exkﬁ%{ion.

&Y N LC

14.7%,

<

M Stipulation of Indirect
Expropriation with Details

Implied Stipulation of Indirect
Expropriation

M Expressed Stipulation of Indirect
Expropriation.

B Non- Stipulation of Indirect
Expropriation.

-
Vndirect Expropriation in Jordanian l1As.

hrough the years, the agreements have gradually progressed from the non-

dzlusion of explicit reference of indirect expropriation to the inclusion of the concept
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of indirect expropriation and descriptions of its application. It is submitted th?ﬂ'ﬁ
remains a need to incorporate indirect expropriation in standalone provisio@fine
or establish a clearer concept of indirect expropriation and the criteﬂ':!;q must be
applied when determining it. This is in addition to a clause spem that if the

regulatory measures are taken to preserve public interest, they| $M excluded from

NY.
6.4. The Compensation for Expropriation in B@and Multil ra‘ @nian
4
5§

the purview of indirect expropriation.

Investment Treaties

Upon submission of a dispute relatifig,to i direﬁ priati the arbitral

aff@che investment as

tribunal, and after identifying the reg ry procedures
Q@npensation value that

indirect expropriation, the arbitral t@jl sha@yﬂ%e
N

the host country is required to p% ag rqeved neig% stor. As discussed in the
fourth chapter of this thesi }are [ ra tand@or determining the value of

compensation, which % mpe}s tion t‘_allndab'fair compensation standard, and

. | el & . o
appropriate comw st% e corﬁnﬁatlon value will accordingly differ
according to thw d apphi lhe ar{)}&ﬁtion tribunal.

¢
Jordan, Inregulating t u!s o(gg?npensation for expropriation in all the BITs

Y
and Ml at'it has €o ?1 With&ler countries, appears to have not set a separate

sta or indirect expropri@"compensation. Instead, it has placed all the forms of
e fation within the same compensation standard. The determination of the

@ ensation standard is not the same in all of these agreements. Full compensation
tandard, which appears in the stipulation of “immediate, adequate and effective”
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payment has been adopted in most Jordanian international investment agreemw
other treaties, standards such as the "fair and appropriate” compensation @ has
instead been adopted. A

Many Jordanian BITs adopt full compensation standard.®* mmpensation
standard connotes compensation that includes all the damag mign investment
has suffered as a result of lawful indirect expropriation, w me the fair market
value of the investment, lost profits, interest, and any o dam geMan-Swiss
BIT 1976 contains this standard of compensatio ith “effecti aI‘d _@}El:ate

compensation”.%*? 1t adds that compensation our% rket\vgae of the

T
expropriated investment.®*3 \, 0\ é\
\3 S
It should be noted that the Wons rela %0 peﬁ\%tion in some of the
Q ¢

N
agreements concluded by Jor other countries <f!lé‘RNritten in two or more
languages, in most circums?b ET an Arzg}l his may have resulted in a
difference in the con ien” of the it
’ F &
compensation ml&gick, a?p \Ia(e and geetive (sari®, mundsib, fa®al),*** while

in English, it iﬁti\p ted ens@ be prompt, adequate and effective.%®

er ollogié'used. In the Arabic language,

0 Among i n@n Swiss BIT 1976; the Jordan- U. K BIT 1979; Islamic
Confere d -Romania BIT 1992; Energy Charter Treaty (ECT) 1994; Jordan-
Malaysia,B ; isia Bﬁ"1995. Refer to Table 2: Compensation Standard in Jordanian

| Investment Agreements ).

hapter 4 on full compe on.

icle 4 of Jordan- Swiss BIT 1976.

icle 6 of Jordan- Swiss BIT 2001.

equivalent terms are prompt, appropriate and effective. See Arabic texts in Article 3 Jordan- U.S

997 with a comparison to its English text; see also the Arabic and English texts of Article 11 of the
an-Japan BIT 2018. The Arabic text used (immediate, appropriate, and effective), while the text in

glish used (prompt, adequate and effective).
45 Examples can be seen in Jordan-Turkey BIT 1993; Jordan-Indonesia. BIT 1996; Jordan-U. S BIT
1997; Jordan- Croatia BIT 1999.
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(154

Although the term “prompt” can be used interchangeably with “imm A
“appropriate” compensation may not necessarily be the same as %&mte”
compensation. In any case, it seems that the intention of Jordan as the HUAwntry may
not have been to grant full compensation and apply the triple formgla (immediate,
adequate and effective), but rather to grant only adequate com%y. Consequently,

it is necessary to clarify the standard of compensation™i e case of indirect

expropriation in a more precise manner. Exampl f BTMﬂing full

X
dan- U.K lbY&PBamic
Chq&'r Treaty

95; a@g:dan-Yemen
)

The second type of B% thog‘e whiche in c?)rated the fair or just
compensation standard®®, %@iojl [ 'ghtagm Chapter 4, this standard of
o

compensation is based%e
would pay to a h@al wi‘l
that unrestrictew ,an
facts, and &a under : ligation to buy or sell, on the date of taking without
includi$ prafits.’. f ~$
A\ S
N

e g the BITs in this category are Jordan-France BIT 1978; Jordan- Kuwaiti BIT 1986; Jordan-
ands. BIT 1997 and Jordan- Bahrain BIT 2000.

947 Zhao, S. (2015). p 147; (CMS v Argentina. May, 2005.). Para. 402; (National Grid v. Argentina. 2008.)

263; (Starrett Housing Corporation v. Iran. 1987.). para.277; Sabah, B, N. J. (2010). p. 764; Marboe,

(2006). p .731. Marboe defined the Fair market value as: “... The price, expressed in terms of cash

equivalents, at which property would change hands between a hypothetical willing and able buyer and a

hypothetical willing and able seller, acting at arm's length in an open and unrestricted market, when
254

compensation standard are Jordan-Swiss BIT 1976; t

Conference Agreement. 1981; Jordan-Romani

(ECT) 1994; Jordan-Malaysia BIT 1994; J

BIT 1996). \%

babl, l‘y_rjiceQ[aothetical willing and able buyer

N able gér, in a free transaction and an open

oth a reasonable knowledge of the relevant




This standard is strongly advocated in developing countries, as?"?s
unconscionable to load an excessive burden on the host country that tak@tory
measures to preserve its public interest and to obligate the hosth to pay
compensation for the lost profits. It is worth mentioning that the%focal Jordanian
legislation adopts this standard, and thus, such agreements%(wg exercised in

!

The Jordanian-French Agreement 1978 is an exa of M} that has

harmony with Jordanian laws.%®

requites pzfylgén}“of a
fair compensation equal to the real value of the enK i assegieﬁ.' as of the

day of dispossession.®*® In another BIT, AN@ of the J anian@;‘h.erlands BIT

1997 specifies that just compensati ha represent “¢‘the g@e value of the

investments affected”.% Unlike the%) treaties\v&%c h&ord “fair” or “just” in

o N

reference to compensation is u%re are also eatiezf}a do not mention of such
iony A

applied the standard of fair compensation. Article 4

terms, rather describe the r@mp’ rtiele "4 of the Jordanian-Egyptian
Agreement 1996 state { 0’
£ &
“...These n@ shai/ \rscompa jed with allocations for prompt and
mento

effective fc ionp ed that the compensation shall be equal
& 578
O

Jordanian Real Estate Ownership Law.
ticle 4 (2) of Jordan-France BIT 1978.

Article 4 (2) Jordan- France BIT 1978.

Other examples of BIT containing the same description are Article 6 Jordan-Netherlands BIT 1997;
Article 10 Jordan- Saudi BIT 2017; Article 8 Jordan- Kuwaiti BIT 1986 and Article 4 Jordan-Bahrain
BIT 2000.
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to the value of the investment prevailing in the market at the time of expropvm
decision announcement... %" c\

Another example is article (4) of the Jordanian-Moroccan BNS which

contains similar provision.%? q

The third type of international investment agreemen e;d in'o by Jordan are

those which adopt the appropriate compensation ndar .k&gd[:propriate
T
that mlay rangé _t@} full

compensation payment, including the (fair mar e o% engg‘;afits lost,

ion p@gr:t totally, by
d t}‘@ tinent laws. This

compensation standard refers to a flexible stan

standard is also largely applied in d@Boin

g
freedom to take some importanu% 0 tory
public interest that cannot x : @ian-Algeria BIT 1996 is one
the agreements that haq‘ﬁ

3 ensation standard, where article
5 .2 states that: \ l \ %
S T }@prm Qures@éﬁfll be enclosed, in case these have been
oy

i QQ& the host country the
N

ures to protect important

%s

!
¢
taken ayment of pﬁp@c}? and actual compensation, whose amount is
Y
based, onvthe val ‘he rele&n investments estimated according to the value
4
~ S

%le 4 Jordan-Egypt BIT 1996.
5{1 ticle 4 Jordan-Morocco BIT 1998; See also, Article 4 of the Jordan-Sudan BIT 2000; Article 4

an- Palestine BIT 2012.

M Sornarajah, (2004. p.480.) (2010. p. 447.); Higgins, R. (1982). p. 277; Mouri, A. (1994). p.365;
Ripinsky, S., & Williams, K. (2008). “Damages in International Investment Law”. BIICL.p.76; I.
Brownlie. (1991), “Basic Documents in International Law”. (3rd ed.), Clarendon Press, Oxford 230.
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of investments prevailing in the market on the eve of the day on whwme

measures were taken or were declared... ..... 77954 %\

This standard is in line with the International Treaty Resolutlcms -XVII) of
the Permanent Sovereignty over Natural Resources, which st otes payment of
appropriate compensation in accordance with internationa ? S h standard also
appears in the Charter of Economic Rights and Duties o es ( EWnd ILA
Seoul Declaration, which also takes into account t itimate e teﬁlo f the

parties and all pertinent circumstances.®’ \)

Table 2 (Compensation Standard i | an N\As) S out.®ompensation

compensation, 20.89 %

investment agreement% prop

ian International Investment Agreements (11As)

Between Appropriate

1 Japan - Jordan BIT 2018 27/11/2018 and Full Compensation
2 4\10rw' ajikistan BIT 2017 T 12/10/2017 Full compensation
(_)‘V
A
94 Article 5 (2) Jordan-Algeria BIT 1996
. aph 4 of the General Assembly Resolution No. 1803 (XVI1), adopted on 14 December, 1962,

d in 2 L.L.M. (1963) 223; Paragraph 3 of the “General Assembly Resolution 3171 (XXVIII) of
7 December 1973, reprinted in 68 AJ.I.L. (1974) 381.
harter of Economic Rights and Duties of States (CERDS), Art 2, para (¢). CERDS United Nations
eneral Assembly Resolution 3281 (XXIX).
57 Section 5.7 of the International Law Association (ILA). Seoul Declaration, reprinted in 33 N.I.L.R.
(1986). p. 326.
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(),

27

28

29
30
31

32
33
34
35

36 gy, JOrdan- Lithuania BIT 200&(,)

37

Jordan- Saudi Arabia BIT 2017
Jordan-Turkey BIT 2016
Armenia-Jordan BIT 2014

Unified Agreement for The Investment of Arab

Capital in The Arab States 2013
Jordan- Iraq BIT 2013

Jordan- Palestine BIT 2012
Estonia-Jordan BIT 2010
Cyprus-Jordan BIT 2009
Jordan-Tanzania BIT 2009
Canada-Jordan BIT 2009
Jordan- United Arab Emirates BIT 2009
Jordan- Portugal BIT 2009
Jordan- Libya BIT 2009
Jordan- Qatar BIT 2009
Azerbaijan- Jordan BIT 2008
Jordan- Slovakia BIT 2008
Germany- Jordan BIT 2007
Hungary- Jordan BIT 2007
Jordan- Oman BIT 2007

27/03/2017
27/03/2016
29/10/2014
amended in
January 2013
25/12/2013
04/10/2012
10/05/2010
20/12/2009
08/10/2009

Fair compensation

Full compensation

Full compensation

Fair C(Margn

Full compensation

FaiWnsation

Full compensation

Nmpensation

T q
. Full compensation

28/06/2009 M, WFull compensation

15/04/2009

17/03/2009,

05/05/2009

28/01/2009

05/05/2008

| Full compensation

full\eamﬂation

Full compensation

[ Fair cgmpensafiofi”

Full compensation

w21/02/2008 ¢ <, Fulfcompensation

13/11/2007

09/04/2007

Fair compensation

4, 14/06/2007 ™, Full,compensation

Full compensation

Jordan- Russian Federation BIT 2007, J/  13/02/200%+  FUN tompensation

India- Jordan BIT 2006

30/11/2006

. Fair compensation

Jordan- Kazakhstan BIT 2006 (A “29@15(2106 ) A “Full compensation

Finland- Jordan BIT 2006

LA - J’
Bosnia and Herzegovina- q& m BIT 200&\ @07/20@
A

Jordan- Thailand BIT 2005

01/11/2006

15/12/2005

Jordan- Ukraine W‘ ' f I 30@4\2005

Greece- Jordan BIT 2005
Jordan- Qatar, 004 | \\
Jordan- Korea, Republic BIT 2004

21/02/2005

“3-01/12/2004

corgo PN el oy P

Jordan- Singapore BIT 2004

?ﬁ&ﬁgan ;dzog}_ ) &V

Jordan- Lebanon BIT 2002

]

Bulgaria- Jordan BIT 2002

3&?China— Jordan BIT 2001

39
40
41

42

Jordan- Syrian Arab Republic BIT 2001
Jordan- Kuwait BIT 2001
Jordan- Switzerland BIT 2001

Austria- Jordan BIT 2001
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24/07/2004
23/06/2004
16/05/2004
20/12/2002
31/10/2002
13/10/2002

07/08/2002
15/11/2001
08/10/2001
21/05/2001
25/02/2001

23/01/2001

~ Full compensation
Between Appropriate
and Full Compensation
Between Appropriate
and Full Compensation
Between Appropriate
and Full Compensation

Full compensation
Fair compensation
Full compensation
Between Appropriate
and Full Compensation
Full compensation

Between Appropriate
and Full Compensation

Fair compensation

Between Appropriate
and Full Compensation

Full compensation
Fair compensation
Fair compensation
Full compensation
Full compensation

Between Appropriate
and Full Compensation



43
44

45

46

47
48
49

50

51

52

63

64
65
66
67

Jordan- Sudan BIT 2000 30/03/2000
Bahrain- Jordan BIT 2000 08/02/2000
Jordan- Spain BIT 1999 20/10/1999
Croatia- Jordan BIT 1999 10/10/1999
Jordan- Morocco BIT 1998 16/06/1998
Jordan- Netherlands BIT 1997 17/11/1997
Jordan- Poland BIT 1997 04/10/1997

Czech Republic- Jordan BIT 1997

Jordan- United States of America BIT 1997 02/07/1997

Indonesia- Jordan BIT 1996

Algeria- Jordan BIT 1996 01/08/1996

Italy- Jordan BIT 1996
Egypt- Jordan BIT 1996
Jordan- Yemen BIT 1996

08/05/1996

Jordan- Tunisia BIT 1995 27/04/1995
Jordan- Malaysia BIT 1994 a oy Y 0210dos
Energy Charter Treaty. (ECT). 1994 17/12/1994

Jordan- Turkey BIT 1993
Jordan- Romania BIT 1992

Jordan- Kuwait of 1986 g

Agreement on Promotion, Protection and
Guarantee of Investments Among Member
States of the Organization of the Islamic
Conference. 1981

Jordan- United KingdomBIT 19794~ J » ,10110/1979

02/07/1992

07/05/1981

France- Jordan BIT 1978 23/02/1978
Jordan- SwitzerlahehBIT 1976 ™, .=-11/11/1976
15/07/1974

Germany- Jordan BIT 1974
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Cn  oeuifs)

18/10/1986 %"

Fair compensation

Fair compensation %
Between Appropriate
and Full Compensation
Betw propriate
and Full Compensation
Fair compensation
JFair c&)pensation
Full compensation
een Appropriate

v
20/09/1997‘ ‘ nd Full Compensation

Between Appropriate
" and Full Compensation

e n propriate
nd Full pensation
Appropriate

compensation

2101996 4 JFull gompensation

Fair compensation

08/05/1996._ . Full gormipensation

Full compensation

Pull compensation
R
Full compensation

_\\Bétween Appropriate
A, and Full Compensation

Full compensation
Fair compensation

Full compensation

Full compensation

Fair compensation

Full compensation
Fair compensation



Compensation Standards in Jordanian llAs
(1974-2021)

B Between Appopriate and Full Compensation B Full compensation

B Far compensation B Appropriate compensation

~ \
vestn‘@greements
O

;{i\standard approach for

Figure 2: Compensation Standards ircw Interﬁatio

It can be drawn from the ch I%Jordan a\ﬁlnga
@ [

all of its international investm ements. Althotigh rally the contents of all

investment treaties are al ilar fin"te of the™basic coverage of standard of

protection (expropriat%t nal treatm t,‘.llal d equitable treatment), but the

&

differences in VW ma)' r to di nt interpretations and burden of

compensation t% S sﬂ\% IS re@es references to interpretations made in
¢ C')

—

internationaleinv ent tribunals {av@g similar provisions to get an idea on which

5\
directi lauses eading, ~Jordanian experience in international arbitration

aérovide a clear pict@\ this as yet. There are a number of cases that are

m
br to international tribunals under the International Convention of Settlement of

&Estment Disputes (ICSID) of which Jordan is a party. Among those cases are ICRS

260



v Jordan,®®8 ATA Construction v Jordan,®° Salini v Jordan,*® Orange v Jo?"1
Trans-Global Petroleum, Inc. v Jordan®?2, Ali Alyafei v. Jordan,*® Fouad @m &
Sons Co.v Jordan.?®* Most of these cases were discontinued and reacWAQlement in

pursuant to the ICSID rules and did not contain discussions about equpriation.

6.5. Conclusion z '

It can be concluded that Jordanian laws do not comprehensi Iw‘the issue

ensation. rdis_fo\‘égr;lly

in.% opria{i& and the
criteria for compensation within bilateral aw aterai in mem@‘gments.
It is also apparent that the existiNcAaontain va sta <<ds of coverage of
indirect expropriation and compen% Theﬂ\m’g&)el
s

of Il1As that adopt full compe 71t is predictead th%i unals will construe the
n

of indirect expropriation of foreign investment and its

a lack of specific provisions which exclusivel i

r)g@} the early generation
N

compensation approach ba@\e \:t S ftheéﬁ%ties. The vague standards in

the 11As also provide a m for inter ta&imblus creating a bigger uncertainty.
’ F &

\(xa e thgal'ance, and to allow deliberation for

There will be a c ge to 'ln
S for(PE,zlth, security. Designing the futures of

Jordanian’s re tory? nee

Sys (ICRS) v. Hashemite Kingdom of Jordan, ICSID Case
No. ARB/09/23; Jordan-KuwaitB1F 2001.
0 tion, Industrial and Traﬁ'ﬁg Company v. Hashemite Kingdom of Jordan (ICSID Case
8/2 (Jordan-Turkey BIT ;ﬁy
*D. J. (2005). Introductor e to International Centre for Settlement of Investment Disputes
: Salini Construttori S.P.A. and Italstrade S.P.A. v. the Hashemite Kingdom of Jordan, Decision
on ction ICSID Case No. ARB 02/13, International Legal Materials, 44(3), 569-572.
#1961 Orange SA v. Hashemite Kingdom of Jordan (ICSID Case No. ARB/15/10); Jordan-France BIT 1978.
%ZSrans-Global Petroleum, Inc. v. Hashemite Kingdom of Jordan (ICSID Case No. ARB/07/25) se No.
B/15/10
Ali Alyafei v. Hashemite Kingdom of Jordan (ICSID Case No. ARB/15/24)
%4 Fouad Alghanim & Sons Co. for General Trading & Contracting, W.L.L. and Fouad Mohammed
Thunyan Alghanim v. Hashemite Kingdom of Jordan (ICSID Case No. ARB/13/38)
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http://icsiddev.prod.acquia-sites.com/cases/case-database/case-detail?CaseNo=ARB/15/10
http://icsiddev.prod.acquia-sites.com/cases/case-database/case-detail?CaseNo=ARB/07/25

Jordanian 11As is essential to strike the balance at the treaty drafting Iew
clarification purpose and as an effort to prevent disputes. Q}

The new generations of 11As such as Jordan-Canada BIT 2009, JﬂTéUndla BIT

2006 and Jordan-Japan BIT 2018 may provide a good reference for future Jordanian

BITs. There are emerging criteria that are explicitly incorpora ese treaties that

%e easonable room

can help shape the legitimate expectations of the investors

for states to regulate for public interest. In terms of co ation, i.t\is.i‘m‘itted that

Yw
a$ c@ seen
ors @ although

ns f,a,Q rnational investment

mérc\lmate
e tl@ come for Jordan to have its

hav §truaTe of preferred contents suited to

law for coherence, clarity and

In view of the above,t.is s gesf

own BIT model as a g% least
the country, know the Ji‘i@ odel s) There are some other countries
which have ado d t h as a, the United States and Australia which
have their o e BI made AﬁthU it may be difficult of a developing country

like Jor% ve a rgan‘n& power, it could at least set a standard that caters
mterest In the con@df the subject matter in discussion, the model should
Iear articles that clarify the concept of indirect expropriation, the principles
should be applied when determining indirect expropriation, the regulatory

rocedures that should be excluded from being considered as indirect expropriation, and
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the applicable criteria in estim
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