CHAPTER 1

N
INTRODUCTION A

The fact is proven before a judge by various means ofw. This includes
kitabah (documentary evidence), garinah (circumstantial, evidence), ra’yu al-khabir

ificant 'nfluence on the

(expert opinion), and mu ‘ayanah (inspection). It also has Si

Islamic legal system. About 600 years ago, prominentsjurists jin mic legal

L 2
studies including Ibnu Qayyim (d. 751 A.H.rllé\c.E.), Ibnu rI]un @3”799

A.H./1397 C.E.), and al-Tarabulusi (d. 844 A 440 C.[E..) ave emp '%IZed the

importance of mastering every knowledge that Ip W the cases. In fact,

that @Sc:uld include
h, v%mer it is manifest

A
Wy, 0 \(3 ac%@‘n evidence used in the

his type of evidenge“is born from the use of
y { pert{;{%rensic evidence is indeed

acceptable as a form f%ce in Ma ylia§'@:\riah courts. It comprises of
combination between % mean?%_jgf {2/ lamic law of evidence such as
qarinah, kitdbah;m-khallz , u ‘dyéﬂ. The previous researchers like Wan
Abdul Fattah W ail am};} (20]@, aharuddin (2017c), Hamidon (2017),

everything that helps to reveal the tru\‘a’iminat

or hidden.

In this age of science and t

judicial process is forensic evi

scientific methods and techni

&

Mutalib, Ism m. (2018a) 'M , Rajamanickam, and Halim (2019), and
Kallil and%b (2019) have prokﬁg&d several theories related to the integration
betweer% and”sCi ? inc‘z_ ing the integration between figh and forensics.

ories related to c\:lgg, integration of figh and forensics such as Figh
Foﬁgic ave not yet been amied into a more practical form although it has long

$

Howe

roduced by the previous researchers.



1.1 Background of the Study

Engineering, Medicine, Chemistry, Physics, Toxicology, Anthro
Biology, and the social sciences: Sociology, Economics, Psychology, Limguistics,
Statistics, and Accounting are among the scientific and technical areas enter
our Syariah Courts. &

According to Lacey (1984), a judge will be faced with t iIssues when

determining whether scientific evidence would be accepted at tri and foremost,

is the scientific concept that underpins it valid? If the premi incorrect, then the

evidence is not trustworthy. Second, is the approach tha eing us‘ed to apply the

ho |s\.m vntmg the
technique, and gein ergtkrﬁ'the
The following issue emerges as a result

\nﬁ;' |s{h/¥~1udge to
inquire or ascertain these three things ifw not iously o%fﬁd sufficient

knowledge and understanding about the %
n

scientific concept legitimate? Finally, does the indi

method possess the essential abilities to apply t

outcomes of the use of the technique?

C evi at were presented? In a

similar vein, how is the opponent’s law g to disp such@entlﬁc evidence if
he hasn’t previously learned about %mprehe % ,<\

Is it true that persons sum? t@ cour ex 6% do not need to have
expertise and information on tive lawan pro merely because they are

not lawyers or court emplo

A valid argume%x be ma rle th aﬁ e@rt witness does not need to be
criteri

familiar with the | ‘Fe< wdm@éstlmony However, having some
understanding o I P oless S thre nificant benefits for the expert. First
and foremost test mo pe a if}htenlng experience, and being acquainted
with certain ofje pro e U e beneficial on the day in question. To put
it anothe |s |}1 rtapt for h| ical purposes. Second, having a basic grasp of

some i al problems V\{II en&ﬂe the expert to prepare for and give his testimony
er that is more m‘&} than not to be accepted and understood by the

a \he Third, individuals developing scientific methodologies for material
E %

ery and analysis need to know the questions the court will be asking when the
dcedure is presented to the judge.



This means that all persons involved must be knowledgeable and skilled in the
field of forensic and expert evidence. This is in accordance with the followin -
Munasif’s (d. 620 A.H./1223 C.E.) statements: \

(a)
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and has been affected by this enormous tribul
himself and striving for the rectification of his
the most significant aspects impacting hi
that, he should strive diligently for hims
his position, as well as endeavour to attai

ignorant, he should confer with a persgn h
and outstanding contemplation;
continually assess his circumsta &

This is done in order to assist esmooth \gﬁ‘g n ft-l&e;partles trial, as well

as to further guarantee and safe gu r n}]ie sts anzgotentlal risks.
1.1.1.  Strive for achievi % N dicial system
In their publicatl sical a scholars have articulated some

of the fundamental wisdom her%d icial law. Some extracts from their

remarks were inc &Wlow *) p ea p inary impression of the objective of
Islamic law in t% ish udlcte-ég/stem

anid al-Ahkam Istah él'—)ndm, al-‘Izz Ibni Abdissalam has made the
following@ in relation/to the wisdom inherent in Islamic judicial law:

In his
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“The appointment of judges is intended to deliver justice to thos M
have been oppressed by their oppressors, to pass over rights to th %
deserve them, and to care for those who are unable to care for t)ﬁ% :
such as children, insane persons, excessive spenders, and missing
individuals. As a result, it is immediately obligatory to follow rtest
path of justice because doing so entails obtaining rights for those who
deserve them while also preventing harm from oppressors nullifier.
So, even if the nullifier does not get sin due to hispi ance, it is
immediately obligatory to remove his oppression, or¥falsehood. The

purpose is to prevent the harm regardless of wheth
not.” (al- ‘Izz Ibni Abdissalam, 2020b, p. 77)

In the meantime, Ibnu Farhiin (d. 799AH/1394CE) in Tabsirah I-Hu‘kk(%,' al-
Tarabulusi (d. 844AH/1440CE) in Mu in al-Hulde, and Abdul Rari éi;?ian in
Nizam al-Qada’ has pointed out to the followinYma ks: s T

Y
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“As for the underlying Wisd(m ﬁf the judh it i ivolity, repels
disasters, subdues the oppressor,aids ntro , puts an end to
conflicts, and encourage s well as ibit$ " (al-Tarabulusi,
1

1, pp. 18-19)

Sl gad wlasy o Jlall sy f U C%w‘ 2\

2018a, p. 113; Ibnu Farhin,"20!16a, p: 'ayd@()

lar I@ﬁe statement given by Ibnu
Qudamah (d. 620AH/1% in al-Mughn whe once stated as follows:

’ &
\ . N7 o eiend Ladd y (o) oy 1Sl calls
“Becau judiciary, it &icdurages’good, aids the downtrodden, restores
the @ts rightfulh ones, es the oppressor from his wrongdoing,
regonc peo@e‘uaﬂ)ibem‘éhem from one another.” (Ibnu Qudamabh,
5) ¥

N
Taimiyyah has alsof'gmcidated the purpose of judiciary in his Majmu * al-

@m followed:
j_b
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The above statemen s tol be
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“The judiciary’s goal is to return rights to their rightful owners and put
an end to disputes. Giving the right is in the interest, and putting an end to
disputes is removing the harm. The objective is to generate interest whi
removing the harm.” (Ibnu Taimiyyah, 1995b, p. 355) \

According to Ibnu Daqiq al-‘Id (d. 702AH/1302CE), one of Sgﬂ'ﬂinent

mujtahids during his time, in his 1hkam al-Ahkam:
“The primary purpose of the judiciary is to deliver thegight to the party

who deserves it.” (Ibnu Daqiq al-Id, 1987, p. 209) Q
law, e' described the
asfollo " &
KL ¢ Wl 3 olasll) Bawis aidy dge

(G et e il mks ol o3 wa ; &ﬁ'b{)jg
o2ty (G UL ek o b IR T s N

RUIE \%4 4@ ¢ s slue)
“Human disputes result in @ e of negati con:@uences, including

hatred, harm to good l‘éje@'r of the truth, and
denial of evidence. TFN ch dist equirés¥a judge capable of

reaching an accura ion lah (@h.u.h.) ensured this by
appointing judges-in edach state.[This ghﬁgy used by subsequent
Muslims.” (Shah ah al-Dehlawi, 20124, p. 505)
3 ‘%
Analysing th ove-mer ﬁck xcer%ill is actually having similar concern
with what have eluciq?d:) al-Da@;a (d. 808AH/1405CE) in al-Najmu al-

Meanwhile, according to Shah Waliyullah
underlying wisdom of judiciary in his Hujjatullah al-Bali

Wahhaj, bnufHa I-Haitami r§74@%l/1567CE) in Tukfah al-Mujtaj, al-Khatib
aI-ShirbIn% A )hin Akﬁg]lm' al-Muhtaj, and Syamsuddin al-Ramli (d.
1004A )i aI-M@dj when they were explaining the wording of
aI-NmT . 676AH/1277CE o Minhaj af-Talibin, they said:

N
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“Human beings are by their own nature inclined to oppress and deny
rights, and it is quite unusual for a person to be able to awaken them. At
the same time, the Ruler is unable to settle the dispute on his own. As a
result, he is in desperate need of someone who is willing to devote his time
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to settle the disputes. It was for this reason that the judges were
appointed.” (al-Damirt, 2004, p. 137, al-Khatib al-Shirbini, 2000, p. 258;
Ibnu Hajar al-Haitami, 2016, p. 412, Syamsuddin al-Ramli, 2003, p. 236

As for Ibnu ‘Ashir, he provided the following remarks with r@%ﬁ the
objectives of Islamic law for the whole judiciary: s
2 9
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“To put it another way, the goals of Islamic law for t le judiciary
are that it should contain everything that contribu e discovery of
truth and the elimination of falsehood, whether it i orwﬁd. »

(Ibnu ‘Ashiir, 2016, p. 520)
L ]
Meanwhile, Wahbah al-Zuhaylt and Muham al-Zuhayli, b ’)f Q@X- are

among the prominent contemporary scholars, haveynoted trlg de

judiciary in their works. Wahbah Zuhayli has This W
wa-Adillatuhu with that of Abd aI-GhaEW darit (d.
1

seminal book al-Lubab fi Sharh aI-KiK discus
! ) e
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“This is because the judicia Intggral aspect in encouraging virtue

ry is
and prohibiting, evil. Th VVQ\ ponsiQi_I) ies lie under the umbrella of
collective d mmineg to sQme sc c%rs, “The judiciary is a religious

ing ose of

affair that,is c rne well<Geing of Muslim citizens. As a result,

ntiop since~huniangbeings are in desperate need of it”. It
v b Mas - that ‘%?solving disputes between two persons
ifyinglto than hipping for seventy years”.” (Wahbah

it requires

al%', 201jb, p. 396)
for*fMuhammad aI-Zu&&: he mentioned in his Tarikh al-Qada’ fi al-Islam

aswv 2 N
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“The judiciary seeks to establish justice, achieve equity, protect rights,
wealth, souls, and dignity, protect public rights, apply Islamic law and
etiquette, stay within Allah’s predetermined boundaries, preserve valu
and morals, and prevent aggression, injustice, and oppression in all d%
forms and manifestations.” (Muhammad al-Zuhaylz, 2016a, pp. 13-%

In al-Tanzim al-Qada’ fi al-Figh al-Islam, another of his pr nt works,

Muhammad al-Zuhayli wrote his following opinion: Y.

et 9n ) re o dailly (LY (3 sladl Al e e Bl Al 0)
i e alaaldly eV Ol (B pad) s W PR R
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“The purpose for which justice was legi eo 'e tive
for which it seeks, is to achieve justice, e rese vaznghts
maintain security, safeguard lives a t op on and
tyranny, enforce Allah’s boundari s, and arrest and

al action Intention of

punish the perpetrators for thN'
preventing them from relapsing ®in

g Wint \,&C\ bi%?a work and
reprimanding others from (ﬁﬁsthe sa amr d al-Zuhayli,
2002, p. 25) Py g}

After analysing the af ioned “passages an Qg e more references from
important Islamic law tex and iter Iuded above, the researcher
therefore has deduced ,in F| ure bdlowbeveral objectives of Islamic law

in judiciary, which a (_)

/7‘



Achieving access to fairness

\ \7¥ _

Regulate and carry out litigation proceedings

\ A

Expedite the case's adjudication

. Z
<::> Call for an end to conflicts
P

Facilitation and mitigation of difficulties

Preventing quarrel and filibuster

) Avoiding suspicious against the judges

D
Figure 1: Objectives of Islam in judiciary
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Additionally, as noted above, mductlve onin \om\numt;eésvf Malaysian
usin dan Dua

Syariah cases, such as Ahmad bin Shapiai anluélnt'
Yang Lain [2004] 18(2) JH 213, Am RQ am@halml bin Abdul
v. Shamsuddin bin

Aziz & Ors [2009] 2 ShLR 68, Dato' Seri A T ﬁm .

Hussain & Ors [2010] 4 ShLR %ulﬁ}ﬁa Vv ar Charles Abdullah
[2011] 1 CLJ (Sya) 307, K Ter gganu@?n. YAM Tengku Ibrahim
Sultan Ismail Nasaruddin ] 1M

Muzani lwn Nornisamsila Bi Osmar’[zo 201, Nony bt Ismail @ Abdul
Wahab v. Zubir bin E h 04{ Noraini Hanipah lwn. Nasruddin
Shah Bhagjit Ab 1 (Sy , Rita Rudaini binti Mohamad @
Mokhtar v. M Q adzak [2018] 47(1) JH 117, Sharifah
Laila Syed S i I Ab Zatlf(mshad [2004] 1 CLJ (Sya) 301, Sharifah
Marlam b Md | Robinson [2009] 3 ShLR 56, Tengku Zainul
Akmal gku Bes ahmu Anor v. Majlis Agama Islam dan Adat Melayu
Ter u & Anor [2012] 3 39, A v. KZ [2018] 4 ShLR 10, exposed some of
t ctives that need to be reached

‘éurthermore in Arahan Amalan No. 1 of 2001 and No. 4 of 2002, JKSM has

Qﬂerated similar points as listed above (Department of Syariah Judiciary Malaysia,
001, 2002).

Muzzalman Shah Bin Ismail



1.1.1.1. The judges must be aware with the objectives of Islamic law in judiciary
The majority of earlier jurists from the Maliki, Syafi’i, and Hanbali sch

well as few from the Hanafi school, insisted on judges being competent m

(Ibnu ‘Ashiir, 2016; U. Ismail, 2013; Muhammad al-Zuhayli, 2002). In @haﬁb

al-ShirbinT maintains that a judge’s competence to use ijtihad in certaif&mstances

satisfies the adequate criteria of ijtihad. As he explained in Mugw-Muhtdj ila

Ma ‘rifah Ma ‘ani Alfaz al-Minhaj: V

make ijtihad on that issue, even though e is ighomant of other iss e&’ 7 (@}
Khatib al-Shirbini, 2000, p. 265)

al-Suytiti, 2020).

Islami in order to

This demonstrates judges are regarded as ids 1{‘11

As a mujtahid, the judge must comprehendythe

better understand the meaning of the a(qj Issue iate_decisions (al-Bakri,
2014; al-Qaradawi, 2008; al-Raysuni, 9, 2 ; Khunain, 2010;
Nuruddin al-Khadimi, 2000, 2002 %Wahb a 1,/\%013a).

ijtihad, ttEBbjectives of Islamic law
are very important in formu i rulmdg'('\Nhoever understands and

becomes an expert in i vlng n th Fi& ence has become one of the
people of solid knowle% eas hi g.g rulings and figure out what they

are with complete C
At this ju am uddln al-Subki (d. 756AH/1355CE)

provided the

As a tool for the maturlty Iuatiﬁn of

o - " ...LM@LQ&WJ»JWY\@)JM&VJ&\

u’“tr”ﬂ’{ tﬁ'ﬁ.@ oﬁ%&,umﬂtwut@.s\)m)w
bear in mind tha complete stature of ijtihad is based on three

ctors. ... Third: That he should be practising and adhering to the
‘% jectives of Islamic law, as this would provide him the strength, he needs
to

grasp what is the intention of the legislature by legislating such
provision.” (Taqiyuddin al-Subki & Tajuddin al-Subki, 2004, pp. 17-18)



A similar sentiment is expressed by al-Shatibi, whereas he reminded us the
necessity of having learned about, practised, and adhered to the aims of Islamiow

making the following feedback:

cwﬁjmwwdwygowu@us&ﬁ“wu :;
&W\dﬂdﬁd@\ﬁ%}dwww\y\w ”
o ) L Sy a5 el 3 :mdu

“A person knows the Lawgiver’s intent in every topi
Islamic law when he reaches a particular degree.
point, it became clear to him that he had the qu
Prophet’s successor in terms of teaching, iss
adjudicating between people, as guided by Allah.

46) ' (,}

Without recognising the aims of Islamic law, andingf)n hem, or t@g them

into account, the one who makes judgements o le appears#o stu and make

; such@person would
all & matters is what
og\ either knowing its
hébb (2017a) said, due to
the lack of comprehensmn s objettives Q a desire to accomplish

&
S

Furthermore, Ab al a‘ali alJuwa, 1I ha ﬁpha&sed the significance of

Islamic law’s objective prehe egal texts. He said that:

\
u@&b@ﬂ‘ G Lol g B4 ain ey

Whoev naw e 0 ob,ecg%)mherent in Syariah commandments
and pr. S lacks a edr and accurate prospect of Islamic law ..

numerous errors. Additionally, accordln K nalrﬂfZO
take parts of Islamic law while dest Who
appears to him, and he uses it in aI opwrx

significance nor understandlng it n g

ijtihad hastily.

»

(Ab h al-Juwayn 199@ 101)
B at Sﬁ Jny ‘FF‘; Dehlawi (d. 1176AH/1762CE) reinforced the
sam twhen he remarked Iows

e Lgaloely g Wadlely — (o) Lod — L =T e Be 2l o glall Lol

Q WSS 5 JlasY ol ) aly ULy sV oS e el )l e
tfﬁ\@;\kwsﬁa@&«)w}ﬂm@:'bl...

“The most important religious knowledge in its entirety, in my opinion,
with its highest position and supreme rank, is knowledge of the underlying

9



meaning of Islamic law, which discusses the wisdom and philosophy of all
Islamic laws and their facts, as well as the underlying benefits of the
practise and the effects derived therefrom ... This is because with th
knowledge, a person will be clear about the Islamic laws imposed b&
Lawgiver ... (Shah Waliyullah al-Dehlawt, 2012b, pp. 36-37) %

In light of the above-mentioned extracts, it can be inferred th erstanding

the objectives of Islamic law is necessary in order to accurately app the Islamic

legal texts and draw the right decisions from them. \)

1.1.1.2. Evidence as means to achieve the Syari objectives in judicial
proceedings

Through the use of the appropriate means (wasila very ob) e (magsid)
set under Islamic law may be achieved (al-Qara‘%b, 2001a; apsgf}zom,
2016b). This indicates that each objective may b hievegvv at usewzf-specific
mechanisms (al-‘Izz Ibn Abdissalam, 2020a; R"A ‘}Q.(Ll : The%ﬁe may be

>

said about the goals of the judiciary.
|va f

Ive st

In this regard, Zaydan (2011)

three of which are connected to evidential aspe \T A
Evidence is very essential“ig t Islg ic Tegal sys@(Abu Ya‘la al-Farra',

2000; al-Mawardi, 2006; Kr' 1, 1994a; a‘fma@l%% Mayanja, 2017,
N

r

YIn his Nizam al-Qada’i fi —Sha%‘ h al-Islami the I@ Abdul Karim Zaydan mentioned as
follows: %

L e sl L 't@‘ . : &ﬂwﬁuugsguw\m,

P g s 1] LU = Uﬁ{@;&‘ @B Lyhad 35 gl pay il g

3 };,3\4_14;>\Jg)mmj¢mur§;\gpg¢w\
Y B A el pd) Wby b SH o o U a) b,
. y\@,x 5 Wy 2 0,8 Of st 1 ol DLzl 1L

] Bedall Sl e el sl Wby Jolad) aaS> s

%}r‘ S0 35
2{9 ’
“The underlying wisdom inh@yi.n judiciary, as noted before, may be achieved by

ing the following means: First, judges who are competent for the judicial office,

\Pjt is, those who satisfy the qualifying standards as judges, as we shall discuss later, are
Ec able of carrying out their responsibilities properly. Second, judge with justice. This

L NS
o s Nﬁ ol -
M@u%yg :
-

&)

nsures that the judge has the persistence, dedication, and determination to carry out the
trial fairly and effectively, and that the judge should hear the allegations from the time it
was brought before him until a decision is reached in accordance with the prosecuting
regulations and the admissible evidence, which we will discuss later. Third, the judge’s
freedom, or the position of the judge who is free from the intervention of the authorities

and the ruler in his duties, allowing him to make a fair judgement based on his ijtihad
and the evidence that has been submitted to him.” (Zaydan, 2011, p. 19)
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Muhammad, 2001; Nasohah, 2006; Nurullah, 2019; Othman, 1996; Saifuddin, Shariff,
Said, & Yahya, 2021; Tajuddin & Rahman, 2021). The Islamic legal
according to al-Qarafi (1994a), Ibnu Farhiin (2016a), and al-Tarabulusi (
the evidence is in the first stage, demonstrating its significance in t ic Iegal
system. If the first stage isn’t done well and excellently, then the n vges will be
thrown off and the objectives of Islamic law in judiciary won’t hi

gathering stage involves a number of steps, including the of a complaint,
conducting an investigation, gathering evidence, makin Y:at’on or bringing
charges, and presenting a case based on the evidence : \d

pracedu J\/Q@Een

¥ r, 2016; [Ib al-b

divided into three stages: evidence, judgement, and execution. Based ES IVI

is evidence-

In Islamic legal discourse, numerous evi
addressed (Bik, 2003; Haydar, 2003; Ibnu
Jawziyyah, 2019b; Muhammad al-Zuhayli, 2 Acco\/amg to the
study conducted by Shabir (2020), Musli Bus forms of
evidence may be presented in court, how, %amlfy them.

Shabir (2020) then lists seven schoom ry in @v many pieces of
evidence are allowed in court, ral from t vnf' |}QL bnu 'Abidin, on the

other hand, has established a @ fomden if ing t@ost acceptable type of

evidence for a trial:

5,le L) ;weoY-@j ’:j \j§,§;\ OVt st ki

C/Q ik )y (5 yell e
“Based on the s ect blzlng ied an individual rights included in a
claim or argu 7 (lonw Abidin, 28§Jpp. 22-23).
Using t mehtiéne L’éellﬁe; the manner of evidence utilised depends

on the Ki e and'the rights c rned. Thus, in Syariah criminal cases today,
the techhigtie jof eviG% 1@ forenSic science is seen as very suited for establishing
the truthabout the criminal condget committed and resolving any disputed rights. The
I Nlegal sources that established Islamic evidential law did not do that by

ence or in vain; rather, they serve to highlight the significance of evidence in

Oa ic law.
The primary objective of passing law of evidence is to make sure that Islamic

law objectives are achievable in the court system. This is clear from the fact that

11



Rasulullah (p.b.u.h.) has commanded any Muslim who finds themselves in a legal

dispute, whether they are claiming rights or facing criminal charges, to

evidence and substantiate their claim, as well as the indictment against th

A

regard, Ibnu ‘Ashir (2016) provided the following statement in hisz%ld al-

Syart ‘ah al-lslamiyyah:

Ble) b b e fazty Of dledt o WS cladl) den ol
O ol g a rle sy L ity allal) (LU
S G0 T s e g s . £ 8
s () 0 aad (SO T U Ky 106 - ey 4
i“,..wj/'";.;.é céﬁ&}&@’;ﬁlﬁdb LURR pp ax
e WY Egad \.udéé.«)@\:ﬁf”,

S alel b el anl I CILY ol

&Oijc@\)ﬂjy\wﬂjdﬁb% . .
DG gles Bl U J&C‘}:qN“ o

“Generally speaking, the Islam% bjectives

are that it should include everything that helps t

and eliminate untruth (batil) ther it I

-

%
&
o
(Eﬂ .
k3

he\@ judiciary
al the'truth (hugiq)
Ifes den. This has
in Muwayta’

been understood from the ticnt Ition narr

which the Prophet said but a man «o you bring your

disputes. Perhaps one oﬂ% more tin roof than the other,
| have

in

h from him. Whatever |
i%other, he must not take

so | give judgment a ing to

decide for him which art of the right of

any of it, for | a ing him afportion of ire.” (Hadith. Malik Bab
Qac i:

at-Targhibi fi al-

i bil\-{(

1470, This tradition clearly shows
riving e truth. It also shows that the

that there are @ifferent w,

best proced@ followed by the j is that enabling him to discover

the truth,awhichwthe n de only from the body of evidence

availab ~té)&ﬁ'm. astly 2'1’ r:tdgiﬁn clearly shows that litigants are
i ir‘rights and that trickery is indeed a

t

N

thei
ion that will Je &Jperdition and Hellfire.” (Ibnu ‘Ashir,
0) & 2

2%
. A&rt rom the hadith cit@b‘g/‘ Ibnu ‘Ashir (2016) above, there are other hadiths

monstrate the use of e\h'ence to achieve objectives in the judiciary, inter alia,

WS
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el ch\g&u\uﬁ‘r@;m) cms Jiat Ju, SN rb”:\,jf

,%\

On the authority of Ibn Abbas (may Allah be pleased with him i
Messenger of Allah (peace and blessings of Allah be upon |

“Were people to be given everything that they claimed, ould
[unjustly] claim the wealth and lives of [other] people. But, t? onus of
0

proof is upon the claimant, and the taking of an oath iw im who

denies.”

(Hadith. Al-Baihagi. Kitab Ma ‘rifat al-Sunan w. aI . #20248 &
' 20253)

Nawaw1, 2010; al-Tarabulusi, 2018a; Haydar, 2003;bnu al-Mundhir;
Qayyim al-Jawziyyah, 2019b; Ibnu Farhiin, 201 nu Rushd al-Hafid, 1‘994 Ibnu
i ned the/ onsensus

| Qas 1989;
Ibrﬂ(Rushd al-Hafid,
bst rggted claims will be
aézwvi, 2010; al-Zurgani,

zgﬁ 2019d). This hadith is
slal-khiza ealedhif Surah al-Sad verse 20 (al-
Baghaw, 1983; al-Mu y'r arll 201 Av&ayyim al-Jawziyyah, 2019c,
2019h; Ibnu Hajar al ZOO.SVIJ‘I; %ah 1995a; Murtada al-Zabidi,
2005).

As a part o&q&ysm @ ewdet@aw this hadith has been adapted and

incorporated [(t gislation. This is @&e’through Section 87 of the Syariah Court
era

Evidence (q erritories) Act 19@Nhich says:

The foregoing hadith clearly requires parties to starjte Ialms (aI-

Taimiyyah, 1995b). Furthermore, this legal ob

from Muslim scholars (al-Baghawi, 1983;
Ibnu al-Qayyim al-Jawziyyah, 2019b; i
1994). Additionally, this hadith demck&ps that an
immediately rejected (Abu aI-WaQ’-BﬁjI

2015; lbnu Abd al-Bar, 2000;

<

also an interpretation of the “

=

e

a civi &vid shall be given by the plaintiff and the
nt, and if the defe t denies the claim made against him he shall
quwed to take an o ccording to Hukum Syarak.

(a) Where the defendant takes the oath under subsection (1), the claim
made by the plaintiff shall be dismissed.

(b) If the defendant refuses to take such oath, the Court may ask the
plaintiff to take the oath upon which his claim shall be accepted.

13



(3) In a criminal case, evidence shall be given for the prosecution and the
accused unless the accused pleads guilty. ”

Aside from that, the legal principles included in this hadith, namely, K&den
of proof, have also been incorporated in Sections 72 to 76 of the same Act

According to the above-mentioned legislation, Syarie judgesaimithe Syariah
Courts have decided that parties claiming for rights or attempting ict charges
must provide evidence to substantiate their claims or allegatiops. This concern has
been decided in numerous reported Malaysian Syariah casesginter-alia, Azlina binti
Mukhtar lwn. Razali bin A. Rahman [2017] 44(2) JH zeya Hassn Ahmed
Moustafa Iwn. Suzeiri A Samad [2008] 1 CLJ (Sya) 37 jaan eZe

Iwn. YAM Tengku Ibrahim Sultan Ismail Nasaruddin Shah?*[2008] 1 (Sya}ziJZ,
Mai Jantan Iwn. Marina Mohd Arif dan Satu Lag%’l CLJ (Sy 81, @lm bt
Yaacob v. Wahi bin Samah [2010] 1 ShLR 96, Mohammad K in HO8Sain Iwn.
Siti Farhah binti Mohd Amir Ab Hadi [20166&;) J \9\ uria E@"?/Hassan V.
Hamzah bin Mohd Nor [2007] 3 ShLR Mlela d. A %n. Kaharudin
bin Md Saleh [2016] 43(1) JH 63. In (@ds, a pers cla@nust be supported
by evidence before it is accepted. If he fails t \ESI\WI :}@ad, his accusation or
claim will be dismissed immediate % P c}

4]
Then, while elaboratin& ¢ meaning of @;\h”, Ibnu al-Qayyim al-
Jawziyyah stated: Y- ’ N
(
c’) "bj’ 22y G G b S e 26
“In short, al- inah is;f r everything which can explain the right
and clarifiefsit”” (Tbnu.al-Qayyim al<Jawziyyah, 2019b, p. 25; 2019c, p.
1038; 20 pp¥412- N
3 o O
Later sc such as |

U ﬂl'a'jaéé?-Hanbali (2001), Ibnu Farhiin (2016b), and
al-Tarab &U’mb} D:ﬂre d @is point. Apart from that, it was also codified
in Maj g@-Aﬁkam ol Adliyah8ection 1699:

G JGbY 4 55kh 1) Sl W
Evidence is made lawful for the purpose of p;’ovil;g aright.” 3

QAdditionally, this definition has been adapted, with a slight adjustment, into the Section 3 of of the

Syariah Court Evidence (Federal Territories) Act 1997, which stated:

“bayyinah’ means evidence which proves a right or interest and includes qarinah;

14



The evidence may also uncover and clarify the rights and facts concealed
beneath the conflict (A. M. U. al-Umar, 2010). The judge will make his isi

based on the parties’ evidence (Shah Waliyullah al-Dehlawi, 2012a). Similafyoint has
been discussed in several Syariah cases like Ahmad @ Ahmad Zukni bi %fl lwn.
Rosnah binti Esahak [2009] 28(2) JH 163, Ahmad bin Shapiai lwn. WBinti Itam
Ali Husin dan Dua Yang Lain [2004] 18(2) JH 213, Mariam bt Y . Wahi bin

Samah [2010] 1 ShLR 96, and Suriah bte Hassan v. Hamzah bw Nor [2007] 3
ShLR 81. As a consequence, parties may settle conflicts and Ycan be restored to
Islami

their rightful owners. Thus, with the relevant evidence, a

cilaw’s purposes

an nw include

specific realistic aims in every evidence provision. They areall faunde tWeJé{amic

ideal of protecting the interests of humanity thr btaining benefi Jnd.\g:\'/?)iding
4

harm. \ \/Y-
T
1.1.2. Insights into the JKSM’s Ara?'%MIan Qé 4@f202

As recommended by M. N. A. FN
by the Department of Syariah Judic@%/alaysiaﬁ? ) ay.b classified into seven
categories, as illustrated in Figure @ >N

[7 Qc?
&
=N I'\jé

may be effectively achieved. It is apparent that t

Trial and Judgment and

Pre-Trial Procedure Order

Post-Trial

‘ p ) 2N

N
Management and
A%%?/%L\?\?d Administration of Others
Syariah Courts

4 V/ <
A’V <
N
\ Figure 2: ()ct?gories of JKSM’s Arahan Amalan

hen, for each of these categories, it is further subdivided into smaller

Ucategories of specialisation and organised by relevant and pertinent subjects.

® All English translations from the Majallah al-Ahkam al-‘Adlivah in this thesis are based on C. R.
Tyser’s translation of The Mejelle, published by The Other Press, Kuala Lumpur.
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The JKSM’s Arahan Amalan was developed with several primary goals in mind,
including: standardising administrative management of Syariah Court ;
expediting case resolution; assisting judges in making referrals; and ﬁ@fg
explanations and clarifications to vague and perplexing legal provision ((Q‘) A R.
Ibrahim, 2020; Rahman, 2005; Sulaiman & Buang, 2021; Wahab, ZAyVahab &
Buang, 2020). Some of these points were also being held by the S judges in the
. Ghazi [2009]
ShLR 76.

cases of Jaafar bin Haji Ibrahim dan lain-lain lwn. Yazelin binti
29(2) JH 195 and Tauran bin Abdul Hamid v. Junaida bt Isa [

These objectives are consistent with Islamic princ hicr, emphasise the
importance of convenience and the avoidance of in ence, W revealed
3

the following:

“Allah intends every facility to you; doe %t\ ant to@t to

difficulties...” V
c') Al-Bagarah 2: 185)

%or rTn malan, namely Trial and
. Ibrahi this @%gory accounts for 30%
is categoryhé'mainitains, is the most important

Procedure. According to M. N.
of JKSM’s overall Arahan A
since it contains explicit i ;hﬁons le judq;'é, Syarie lawyers, and court
personnel who deal digectly i the cmrts (M: N. AsR. Ibrahim, 2020). At this point,
the researcher believed%e ere ssﬁi%Arahan Amalan in this category is
to offer guidance t Mdualslwh re directly.engaged and working with the court.
The JKSI\% pro rifie Arahan Amalan titled “Arahan Amalan
No. 4 Tahun Pengém ,lBLﬁﬂ"D Forensik Dalam Prosiding di Mahkamah
Syariah” cembgr 2020 s&rﬁent of Syariah Judiciary Malaysia, 2020). By

enforcir‘(i) Arahgn alan, nsic evidence is explicitly recognised as an
acceptable form of evidence in ﬁga'riah Courts.

WWGVGI‘, this Arahan Amalan just makes a statement without describing the
%&s and procedures that must be followed when employing forensic evidence in
N

This study falls under the sec

@D

iah Court. The Arahan Amalan leaved out a lot of vital information. Even though

* All Quranic translations in this thesis are based on the translated version of Yusuf Ali (1990) in his
The Holy Qur-an - English Translation of the Meanings and Commentary. Translations from other
sources will be cited accordingly.
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numerous researchers had indicated this long before this Arahan Amalan was created
(A. Ahmad, Markom, Muhamad, & Shariff, 2018; M. H. Ahmad, Baharuddin, ,
Saharudin, & Hashim, 2019a, 2019b; M. H. Ahmad, Razak, Saharudin, & Baharuddin,
2019a; M. H. Ahmad, Razak, Saharudin, Shah, Hashim, et al., 2019a, @%1%;
M. H. Ahmad, Zakaria, et al., 2019; Ahmad Syukran, 2018; Ba)ﬂ&wn, 2018;
Baharuddin, Anan, Harun, Ruskam, & Yacob, 2015; Baharuddi fdin, Dagang,
Ruskam, & Yacob, 2015; Baharuddin, Harun, Ruskam, & Yac ; Baharuddin,

Saharudin, Ahmad, Razak, Ismail, & Baharuddin, 2

Shariff, Rahman, & Rajamanickam, 2015; Shari

Suleiman, 2014).

These include who are the Syariah Court |zed{¥p§a hethQ/Rt-he scope
ISsacce

@d rejected,
forensi€ evidence with

@ensic expert to give
S
" N

The lack of such factorwa\ ade%ﬁan an seem to have failed to
achieve the objectives speGifiedyin ’e-’iter Iega@lslamic perspectives. It also
Y:: Amalan’ “i"r'rbnd Procedure” category. Other

Arahan Amalan in the same“cat bﬂ& as‘. rahan Amalan No. 1 of 2006: Amalan

Hakam Mahkamah, Syariah a'1d Arahan @an No. 2 of 2006: Amalan Sumpah

Mahkamah Sy:fhubf a re. rpen(t'_)n a full explanation of the practises and

procedures t low 4 (J
AcC (@' to ?T;-(J Io@were are certain similarities and differences
% Iarf'No.

\,Y'Of 2020 and the Arahan Amalan Nos. 1 and 2 of
evident resemblancec@ that they all have a firm foundation in the laws of

of forensic experts, and what qual

expert opinion.

seems to fall outside

77

lan Syariah law and are among the evidence accepted in Islam.

Furthermore, the Arahan Amalan No. 2 of 2006 and the Arahan Amalan No. 4
02020 are both classified as “Trials and Procedures”, whereas the Arahan Amalan
No. 1 of 2006 is classified as “Other”. Meanwhile, the Arahan Amalan No. 1 of 2006

and the Arahan Amalan No. 4 of 2020 are linked to expert opinion, while the Arahan
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Amalan No. 2 of 2006 is related to oaths. The emphasis here is on the exposition
offered in these Arahan Amalan. The Syariah Court has a clear expositio
practise in Arahan Amalan Nos. 1 and 2 of 2006. \

Table 1: Comparison between Arahan Amalan No. 4 of 2020 with Arahan amalan
No. 1 & 2 of 2006

Arahan Amalan | Arahan Amalan No. 2 ahamAmalan No. 4

No. 1 of 2006 of 2006 f 2020
Subject Matter The practice of The practice of taking e practice of
Hakam oath forensic science

Section 48 of Sections 88 and 129
Relevant Legal| Islamic Family Law | Syariah Court

Wdence
Provisions | (Federal Territory) |(Federal Terrlt‘rle\s) Tede reit

ectioh 33 of Syariah

Act 1984 1997 t 19
Category of < M '
Arahan Others tal andProcedure
Amalan Y‘ N ‘.,\_/Y-
Category of Expert opinion QOath Eﬁﬁopinion
Evidence (Al-khibrah) i _ (Ad-khibrah)
Expositions Pr('\v @ot provided

Unfortunately, there is no exﬁﬁ)n contah‘i%t Aéﬁan Amalan No. 4 of

N
2020. In fact, the exposition is criticalfor the forensi scie@ﬂc practise in the Syariah
Court. This demonstrates thaN S a seri aw, @Qd’ it has to be amended or

restructured so that it may T\/ely terve sla g or Shariah officers and meet
v

e of } nstr p 20 rahan Amalan.
b

Enforce‘q‘\o Cou V|dence law on a broad scale

Since wihe ver nﬂ 0 Qlalaysm in collaboration with the State
Governm 0 de(_}oped specific statutes to regulate evidential

the previously discuss

process Syar'a Co twhldé\ls based on Islamic law and principles. This is
|mple so that th Iaw of eWence used by the Syariah Court will be more in
W Iamlc requwements\s% will be easier to understand by Islamic law officers

riah Court judges. In addition, the enactment of this law also directly stops

@ ious practices that often use the Evidence Act 1950 as reference material

> This is one of the legal provisions related to the forensic evidence. In paragraph 5.3.2.1 of this thesis,
the researcher has presented a detailed list of pertinent legal provisions.
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regarding evidence in the Syariah Court. This is clearly stated in Section 131 Syariah

Court Evidence (Federal Territories) Act 1997 as follows: T

Section 131. Discontinuance of application of Evidence Act 1950. (
ct

With the coming into operation of this Act, the Evidence Act 195Q_k
shall not be applicable to the Court.

In addition, the amendment to Article 121 (1) of Federal Constitdtion which was
made in 1988 by inserting clause (1A) through the Constitutiwnendment) Act

1988 [A704] has created a requirement for a separate, neat, andy¢oncise Syariah Court

(Osrhan, 1996). This
need is further strengthened by several amendments to yarjah £Criminal

Jurisdiction) Act 1965 through Acts A612, A730£Q296. These a nfmecﬁ;gave

also given more power to the Syariah Court to i e heavier lsentences @\0 three

years imprisonment. Therefore, to ensure th tj?@canw , it r@s’t require a
separate, neat, and concise Syariah Court iﬁw Iaw.“\ Q

Evidence law that makes Islamic law as the conclusive refére

In essence, as explicated by Osma 96), thi me IS implemented to
overcome or reduce some of the @th l\h%at rre_{m the Syariah legal
system, including the difficulty of. [ andiq%vq irements of the Evidence Act
1950 as well as practicing it%nfl'c? of o“ty;%‘o?f evidence law namely
Malaysian evidence law andﬁ@hm' evi aw '\Hﬁthe Syariah Court, and the

ic
appointed Syariah offigers aR not givwe?sio\q?raining in the field of Islamic

judiciary. S

’ &
In this era mmzatipn XSra haséeéme more advanced and loaded with
modernity in t SCi tech@logy. Not to be outdone, the crimes
committed arg al coming e:#nodeg'\/ resulting in inadequate existing evidence

methods t% in criminal nvic&ons (M. H. Ahmad, Baharuddin, et al., 2019a).
Crime witho i gto’t%\

C in committed in front of witnesses. Reliance solely
on em:e hrough witnesses@%g;nfessions can no longer guarantee justice in this

d Nt\requires other evidencehhat are more appropriate and in line with the passage
si

to substantiate the convictions. In fact, Islamic law of evidence is not limited
tnesses and confessions. There are several other means of proof in Islam that can
used in this advanced age such as gqarinah, kitabah, ra’yu al-khabir, and

mu ‘ayanah. These methods have long been provided for in the Syariah Court’s law of

evidence. However, its application in Syariah Courts is seen as less efficient. This is
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due to the limited legal provisions therein as well as cases in Syariah Courts are not so
complex as compared to the civil courts (Nasri et al., 2017).
Furthermore, since 26 May 2016, Datuk Seri Abdul Hadi Awang haa\g&% d

to amend Act 355 in the Dewan Rakyat. The proposal is to increas: G!)mstlng

limited Syariah Court criminal jurisdiction to a fine of RM100,000, i ment for

SE

30 years, and whipping 100 times (Adil, 2020; BERNAMA, 201

this matter is still at the debate stage and often faces obstacles

parties. If this amendment is successful, it will be the 4™ ame to Act 355. This

will further strengthen the need to enforce the existing Iav'l Syariah Court

ac OWS aspects
especially the use of scientific evidence in convictingya partiCularicrim ¢ \Y'
Evidence is very important in the trial pr@%mthout Vi e,'puhi'i?nment
cannot be carried out fairly and equitably. It i? idence’ t Ips L@zj-udges to
find the truth and impose the sentence fairly and a ~The c ission of a
criminal offense or a severe penalty r@}/ str lear %?)E?(Saifuddin,
Shariff, Said, Rajamanickam, & Zainu& 0). This i ecau@e accused is still
bound under the principle of pre%ion of \se?ce ,(hmg as the solid and

reasonable evidence fails to prove N

‘% usofi & R h'q,ZO@
&
\'abill[)ﬁi@rts

rkom, and uhbm@'(2019) has listed eight forms of

¥

evidence law effectively and comprehensively by taki

1.1.4. Forensic science’

In general, Saif
evidence that have been p
can be practice Xri
syahdadah), cir wn i eyl Qal- @ah), documentary evidence (al-kitabah),
expert opﬁr@yu al-khabt), atw -yamin), refusal to take oath (nukl ‘an al-
yamin) % ned 9a H%a n @nam’ﬁdah). However, the forms of evidence in

li

the Syari urt are n ite'd\f,é"[hese eight matters. In this circumstance, Section

: ' :
id yan(ki‘@ourt Evidence Act/Enactment and

, ha e@ confession (al-igrar), witness (al-

13 same Act has clear isions as follows:

1) Any provision or interpretation of the provision of this Act which is

0 inconsistent with Hukum Syarak shall, to the extent of the inconsistency,
be void.

(2) In the event of a lacuna or where any matter is not expressly provided
for in this Act, the Court shall apply Hukum Syarak.
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If there is any matter which is not provided for or is not clearly stated in
this Act, the Court shall refer to Hukum Syarak.

This Section clearly allows legal practitioners to refer to the other Islamic forms
of evidence that appropriate to the case. This can be done if there is a lac a\/here
any matter is not expressly provided for in this Act.

The most typical means of proof applied in Syariah C re witness
(syahadah) and confession (igrar). These are due to the arguments centained in the
Quranic verses and Prophetic traditions that mostly refer to t Nand confession.

imo
ariah Courts where

Later, this practice has created a mainstream in the Malaysian

syariah legal practitioners are more prefer to ha

pp. 389-390; S. M. Yusof et al., 2019). This matter
notably in the case of Moriazi Mohamad Iwn. A&w:lti
Nevertheless, this matter does no@ the |
proving such as the application of forensi ence meth
attention in the Syariah Court. Fhere is :;\%T%e
ert

application of circumstantial evi e<andge inion@the Malaysian Syariah
o
Courts (M. H. Ahmad, Raza udin shi &I 2019c; M. H. Ahmad,

Razak, Saharudin, Shah, H;?.Xamlr , et 19; M. H. Ahmad, Zakaria,
e

et al., 2019). The sai% ment IS wi rbg@)o the admissibility of forensic
e evidencein

science as part of th e\ yé@ﬁyariah Courts. Besides that, the
researcher has fo b‘caselrepo that d%}s with forensic evidence and expert
opinion from th{%or i lIaW journals: Jurnal Hukum (JH) (published by
the Departmgqf Sy riah ditiary("b)/lalaysia), Shariah Law Reports (ShLR)
rnal>Sdn Bhd), and Legal Network Series (LNS)

(publishe Iayay J
(publii LJ I\/él Sia &dn . There were cases that admitted them and there

ases that rejected t@w Here is a list of 24 cases that deal with expert

\and/or forensic evidence:
‘% AHMG v. AGMG & Ors [2019] 3 ShLR 1, Case No. 10000-044-0063-2016,
0 (Syariah Court of Appeal, Shah Alam).
2. Ainun bt Abd Majid v. Mohamad Adam bin Bakar [2008] 4 ShLR 141, Case

No. 10005-014-229-2004, (Syariah Subordinate Court, Kajang).

whi@mve begun to get
ith regards to the

o

are
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3. Hisham Halim v. Maya Ahmad Fuaad [2018] 3 LNS 15, Case No. 14006-058-
0043-2017, (Syariah Subordinate Court, Federal Territory of Kuala Lu

4. Indastri bin Saion v. Sharifalaili bt Hussin @ Mukhtar [2018] 2% 70,
Case No. 10003-058-1484-2013, (Syariah Subordinate Court, Kl :

5. Jimmy Shanley bin Norjahan Saleh lwn. Nursuhaila ElianF;‘ Suhaimy
[2018] 47(1) JH 77, Case No. 10300-036-0236-2013, (Sy?ﬁ-ligh Court,

Shah Alam).
6. Kerajaan Negeri Terengganu lwn. YAM Tengku lbrahimgbin Sultan Ismail
Nasiruddin Shah [2004] 18(1) JH 65, Case No. 040(2)- 003' (Syariah Court

of Appeal, Terengganu).
7. Khalid bin Abdul Samad v. Ketua PendakwaySyarie Selangor¢2018] KQHLR
47, Case No. 10500-137-0007-2017, (Syari igh Court; S A’am)f?
8. Marlia Akmar bt Ramli v. Ramli bin A sh%o\ ShL@@& Case
rtHulu

No. 10005-052-0747-2005, (Syariah Subotdinate {Eﬁ'ﬂ).
1 CLJ (Sya) 368, Case

9. Mohd Zulhaini Uzir v. Fadzlina adzi
No. 07500-077-0001-2012 &W -054-0002 2, (@riah High Court,

N

Pulau Pinang). % \T
10. Mustafah Batcha lwn. A Ha% Abd\Rah a?q [20@ CLJ (Sya) 152; [1991]

7(2) JH 255, Case No.% yaria urt of Aﬁ‘eal, Negeri Sembilan).
bu ar binvAbdul Ghaffar [2010] 1 ShLR

11. Nor Faizah bt Abd dv.
132, Case No. GY:;-z 02, ya"iak@ubordinate Court, Klang).
g afie‘-@] 3 LNS 37, Case No. 11008-054-
te Co arang).
liizal @Ahmad Imran [2009] 1 ShLR 108, Case

12. Nurhisam Johari IwA. S
0683-201;{%m dord
b
5,{8@ Subordinate Court, Hulu Selangor).

13. Nurul t 1smail v

No. (%4- 52'-2
14.P r% Sy}rinﬂer Sa Iwn. Rosli bin Abdul Japar [2007] 23(2) JH
ﬁg-‘%se No. 8 /9599(7')\-,2001, (Syariah High Court, Keningau).

dakwa Syarie Nege&%elangor v. Khalid bin Abdul Samad [2019] 3 ShLR
\9, Case No. 10003-137-0105-2013, (Syariah Subordinate Court, Klang).

0& 16. Ramli bin Abdul Rahman Ilwn Marlia Akmar binti Ramli [2010] 30(2) JH 199,

Case No. 10000-052-0001-2008, (Syariah Court of Appeal, Shah Alam).
17. Re Tamrin bin Tanni [2016] 43(1) JH 25, Case No. 12000-003-004-2012,
(Syariah Court of Appeal, Sabah).
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18. Salim lwn. Masiah [1982] 3 LNS 13, Case No. 1/75, (Syariah Court of Appeal,
Terengganu).

19. Shahnaz bt Majid v. Dato’ Sri Mahmud Abu Bekir Taib [2018] 3% 15,
Case No. 14100-016-0107-2011, (Syariah High Court, Feder ory of
Kuala Lumpur). &

20. Sharimah Muhamad lwn. Ahmad Burhanuddin Abdullah [20 (2) JH 263,
Case No. 03000-055-0003-2006, (Syariah Court of Appeal, Kota Bharu.

21. Suraiya bt M. Shafie lwn Abd Shukor Bin Mohd Hashi 9] 27(2) JH 331,
Case No. 05100-016-0489-2006, (Syariah High Co

22. Tunku Noor Hayati bt Almarhum Tunku Abdu an Putl\&& v. Tunku
Khadijah bt Tunku Abdul Rahman Putra administrator fog t e‘es\E{e of
Almarhum Tunku Abdul Rahman Putra) 016] 2 Sh 112,.Q e No.
24-642-06-2014, (High Court of Malay Al )f \,Y'

23. Zakaria @ Supar bin Ali v. Haznah @ Maznah b ng [2 2 ShLR 12,
Case No. 11300-0003-0021- 2009% igh!C Ku %fe'ngganu).

24.7ZZ v. NA [2019] 1 ShLR 57 10500-0 0013@16, (Syariah High

mbn

Court, Shah Alam). >\mﬁ ,Q\
Dabbir (1985), ‘Uzayazah , Anwar Iq g%@‘ Haneef (2005, 2006,
2007), Mutalib and Ismail (2 uhama (201 aharuddin (2017c), S. M.
Yusof et al. (2019), and B In, Ismai talit@al (2019b) were consistently

state that scientific pro% h forensic s en&e@ﬁrt of the garinah. This is in line
Se

with the prowsmn o Syariah Court Evidence (Federal

Territories) Act ch r'ovide exper nion evidence as part of garinah (A.
A. A. Moham a ): O
P

or ar to |de or genuineness of handwriting or finger
ns or re to d mmatlon of nasab, the opinions upon that
& persons speC|aII ‘skilled in that foreign law, science or art, or in
jons as to |dent‘rt~,g or genuineness of handwriting or finger
pressions or relating to determination of nasab, are garinah.
é (2) Such persons are called experts

0 Although there has been some improvement in the application of scientific

evidence in the Syariah Court, there are aspects that still need to be taken into account

(1) n the Court ha?t forrm\gdoplnlon upon a point of foreign law or
in

in the handling of scientific evidence from the stage of investigation until the trial
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before the Syarie judge. In addition, matters pertaining to the management of
scientific evidence must also be taken into account as they involve very practi
technical procedures which, in the event of negligence, will cause theﬁ&?ﬂ}fé;
evidence to be contaminated or altered. As a result, these material %‘mt be
admissible as evidence to convict the accused person or to exoner;\g innocent
person. These issues have been addressed and highlighted by previ dies which
will be discussed in detail in further topics and subtopics in this study.

This has directly and indirectly revealed a need fo Ive measures to
address and resolve all issues highlighted to facilitate the m

various parties,

Ma aWe officers
Ca

are individuals who are directly involved in the handling of evidence dor'a @om
the investigation stage to the trial. Therefore, th uld have [suf en‘ kﬁ&?/ledge

especially the Syariah officers at Syariah legal institu

and skills in the scientific evidence so that t pe@ i dutjgs‘/zand roles
T

S

&
ic Ie‘@ principles

ty@%s-long Golden Ages

accordingly.

1.1.5. Integrating forensic scientific o;|es with |
Islam’s accomplishments du%ts near\ﬁsz!&ew ce

(from the mid-7" century to mid-l? tury) have been @rce of substantial pride
among Muslims worldwide (Renima, TilioUi Estes;¢2016). It is a period where

the Muslims gave great a iation Lo al ds nowledge chiefly in applied
science and technolo jects also t ‘_the@ical studies (Banu & Shuriye,
2017). However, after the C :, e gol@ﬁge has gradually disappeared with

the downsizing @regior‘s and the @\ic states around the world due to
occupation or ine it.h\? qoverQBents for various factors. So, the study of
c

ligiqus ele enéa mradually disappeared.

science appliedto
Fugt@g effectlof ¢

hotomization of knowledge into religion and science

in the istory h cad'sed a/Wide range impact against the religion of Islam
(A 2015). Furthermoreyc\é)-FarﬁqT (1988) and M. M. Ali (2019) are among the
S who argue that separation of knowledge is the root cause of Muslim

wardness. The dichotomization also caused the production of dualism in
cation; Traditional Islamic education system and Secular education system (Peter,
Rohana, & Amirmudin, 2011). The dichotomy between the flow of religion and
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science has produced huge gap of between science and religion (Hamdan, Samian, &

Muslim, 2018; Ramli et al., 2014).
Looking from the legal perspective, the legal adaptation has ozeen

influenced from this dichotomization of educational system. Science a OCQV) 0 not

enjoy a complacent relationship (Oniha, 2018). Furthermore, the cul Ivide that
separates law and science are among the factors lead to the empirical
ineffectuality in handling the forensic evidence (Baharuddin, Ismail, Johari, & Mas'ad,

2018). This is due to the explanation given by Saks and Fai 08) that outside

of legal content areas, legal practitioners have little train e bFsic precepts of
research methodology and statistics related to forensic .

In addition, this secularization also led to the unfavourable relat\'gﬂt{ en
law and religion. According to Zubaida (2005), shisterically, the | n 'the&[c%ds of
i ased e Q@ and the

examples and narratives of the Prophet and his compani t is meant here is that
religion is made part of the law, and% e ontali giligious-based
elements derived from the Quran, Sunm other sou
Western colonial masters who hoI(@?'dea OE\&;sr%m i,djheir best to propagate
the ideologies of modernism, nationalism, and secul rism @gh the media. Not only
that, they also introduced a deﬂ& and s

as a weapon to propagateTideo:tgies These nial masters ensure that the
d nal stém@re people who had been duly

products of the new % P
instilled with moder% ni }s& who wotld become officers, public servants,

Islam was held to be of divine origin and d ion,

ic cf@@e in the educational system

ucati

Forensic

Religion Science | Law : "\
. Science

‘ére 3: Relationship between religion, science, and law through forensic science

This problematic circumstance could result to the misunderstanding and

misinterpretation of forensic evidence in any trial either in Syariah law or common
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law. Obviously, it is important to establish the connection between religion, science,

and law, especially in the field of forensic science as in Figure 3 above.
This is because of the need to revitalize the connection between&{%ns

science, and law in order to guide people in more harmonious way. A nt, the

study conducted by Baharuddin (2017c) has presented a concept of

which concerning on the interdisciplinary of forensic science wﬂh?h law. The
zation

theories presented include the relevant Islamic legal maxims, reali

orensic’

of magasid
al-syari‘ah in the forensic sciences, related ethical conduc(vd.proposed level of
proof.

However, the proposed theory is still incomplet not de taught

in the form of structured module and changed intogthe training for 'reép‘n is

SES using certai Slll|

i th% IS a\?r'npulsory

oreqrim 2 dtself. s

1.1.6. Curriculum and training mmgre still un allab@
Although there are so many li res ang ﬁ gfo '&on the acceptance of

forensic science in Islamic law (Ba dinfy2017c, 018) Qﬁ’l now, specific module

used for curriculum and trainiwi\s sence.
e

forensic science itself is principally practiced and
Thus, the involvement of Syariah offiei

element to fill the gap in academic theory o ‘qu

A‘Q

The absence of such mtlrec ignalted that something needs to be
done to overcome the . This is because f@nsic science is one of the fastest
growing areas. \" :C}’

The i |gnora e application of fo c science in an organized and orderly
manner will ¢ the atl qct r(}amlc law. Taking a great lesson from the
“Innocenc w |t ctlve is to exonerate the innocent people
(HeW|tt our}a nce Project, 2022b; Shea, 2022; Singh &

8) One théfr kemethods that had been used in deciding the case is
valuatlng of suentrfﬁ'bwdence like DNA testing (Derencinovi¢, Vidlicka,
jaca, 2017; Durdevic, 2019; Shea, 2022).

%ince 1989 up to this date (as on 20" July 2022), there were 375 DNA
nerees reported in the United States of America who were wrongly convicted
(Allison & Hawes, 2022; Goswami & Goswami, 2022; Innocence Project, 2022a).
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43%: Involved .
misapplication of 29%: Involved

forensic science false confessions \z

4

69%: Involved
eyewitness
misidentification

17%: Involved
jailhouse
informants

375DNA
exonerees |
Figure 4: Statistic of DNA exoneration cases from 1989%e da waceQQe
Project ' (_}
=\

According to the data provided by the Inpocence Projeét (2022a) ir\tﬁ/é"Figure 4
above, the misapplication of forensic science i?the s adingf!i'se of many

erroneous convictions in DNA exonerate' Ns. Additi y, forensic science, or
more particularly, issues with forensiM , led to erro@us convictions, as

demonstrated in almost half (43%)%NA e Mi n §é\and one-fourth of all

nceyProject 022@

7] <</
éu.nreliable or invalid forensic

; discipline
’ ' 0' Insufficient validation of a
O'C}, method

> Misleading testimony

exonerations in the United States

/

Problems in the | &
foundation or application O
of forensic science "N

4

Mixing up samples or
contaminating specimens

Fabricated results

Hidden exculpatory evidence
Reported results when testing
\('3 had not been conducted
?\i 5: Examples of problems in the foundation or application of forensic science

Furthermore, Figure 5 above detailed the misapplication of forensic science as

Qe second highest contributor to many erroneous convictions in DNA exoneration
cases (Innocence Project, 2022c). The Innocence Project has identified several
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instances of issues with the theoretical basis or practical application of forensic
science through its investigation of the DNA exonerations cases (Innocence
2022c). IQW
Among them were inaccurate or unreliable forensic disciplin %equate
method validation, deceptive testimony, errors made by forensic pracﬂ&s such as
mixing up samples or contaminating specimens, and fabrications Yaby forensic
0

analysts such as fabricating results, concealing exculpatory r reporting

results when testing had not been done. Y.
In fact, these misapplications are actually involvi e um capital in the

related industries. In order to overcome this problem

appeni |n riah legal

system in Malaysia, human capital in Syariah Legal Institutions m e'e@'ped

with sufficient knowledge and adequate training er to lead th nJamQ als of
the forensic science in Syariah Courts to an ap I pI tfor
1.1.7. Theoretical and practical gU| n forensi de ~{ewdence are
required

Syariah law of evidence in M a 3|a, as i b\e 2 below, has almost
the same provisions as in the E e ct& e expﬁy evidence (Saifuddin et
al., 2019), however, from th atlon ect of th @/ISIOH the Syariah Court
still left behind to compare CIV | Courts %\
Table 2: Comparison Xpert opinio gtdv anriah Court Evidence (Federal

Territories) A 19 d Section ) Evidence Act 1950

No. Section 33( ari |dene§4Federal Section 45(1) Evidence Act
, Tergltorle ct 1997 (_j 1950

Forelgﬂaﬁ P, Foreign law
S}lerfe Y Science

% /X ‘é\ Art
U- Identityg~ |dentity
Genuineness @dndwrltmg Genuineness of handwriting

Finger im |ﬁ>re55|ons Finger impressions
Determination of nasab -

This is evident when the judges of the Syariah Court neither discuss nor

B (WIN|(F

(e}

terpret in detail provisions related to the opinion of expert in the Islamic law of
evidence as compared to the judges in the Civil Courts (Nasri et al., 2017).
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In fact, literatures from the legal practitioners and academicians do not

frequently interpret and discuss the relevant sections of the expert opinion p

under the Syariah Court Evidence Enactments (Nasri et al., 2017). \
Syariah legal institutions in each state have their own laws o atter;

unfortunately, there is no detail interpretation or explanation from the iah officers

on such provisions (M. H. Ahmad, Baharuddin, Hashim, et al., ==Baharuddin,

Ismail, Mutalib, et al., 2019a; Nasri et al., 2017). \,
Statutory interpretation and clarification on legal prd?ms are required to
irepa

enable their application to a specific factual situation, nd jcomprehend its

implicit and explicit meaning and purpose, and offer nce to Ws in need

(Azri & Samuri, 2017; Deris & Tajuddin, 2018; Jamal, 2014; uafo\‘.ZOOY;
c)

Viswanathan, 2007; Z. |. Zakaria & Nasohah, 20 I =

Although the statutory interpretation ntial €0 le ug/to easily
understand the requirements of such provi ion?is ‘alt al-Ju 1, 2011; al-
Shatibi, 2017a; al-Tarabulusi, 2018a; %\(Na' r ; Ikgku al-Qayyim al-
Jawziyyah, 2019b, 2019e, 2019j; lbnu ufl, 2016a; Khuanain, @6, 2015), but how

u

ills to handle such

urric \gap that needs to be

o
ions in‘Malaysia.

to interpret it if they do not ha ough kn e
scientific matters? This indicates? there i
improved in order to empoweﬂ ic legal“mgti
These facts elucidate orer’sics ay be ;’ﬁ'en and unfamiliar to Syariah
cases. Furthermore, th% Chief Justi ;hn@H. Mohamad (2014) mentioned
in his speech: \ \" é/
“The biggést len nei (i Mire implementation of Islamic law)
is how t iah nvestigating (cers, Syariah Prosecutor Officers and
Syariah es will carfy”olit their duties in investigating, prosecuting
and the*cases, at least, at the early stages. Over the years, their
experi Wa?li ited to mi criminal cases like conclave (khalwat).
the law Is Ievﬁlentegl,~ they will suddenly be forced to deal with
e complicated cases steh as murder, rape and causing injury which
also involve the receipt of scientific evidence unless they will only
\n@it for suspected persons to make confessions via iqrar, which is
impossible to be happened. The judgments will reflect the quality of their
administration of justice.”
The cited text refers to his opinion on the implementation of the Syariah
Criminal Code 2013 by the Brunei government. He questioned the practicality for

Syariah officers, including judges, to handle scientific evidence in court. Any decision
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made will then display the quality of judgment and will be seen throughout the world.
Hence, the failure to understand the forensic fundamentals leads to irrelev
misinterpretation in legal arguments and judgments (Baharuddin et al., 2018\

Furthermore, Shariff and Rahman (2005) elucidates that in tI:e(Q’ext of

Syariah criminal offense, apart from emphasizing the aspect of proof, cess of a
prosecution case is also closely related to the accuracy of a reli nforcement
officer in conducting his investigation. This is because any ligemce or mistake
'mggation can result
rYaﬂchleve justice.

curriculum training

made by a religious enforcement officer while conducting a

in the prosecution case becoming weak, thus resulting in f
Through this statement, it is understandable t

modules need to be established in order to give alear understanding to fhKWget
groups especially Syariah officers. Despite its c@ Brunei, ayéi long
practiced practical forensic science in Syari lation! t, I@fysia has
number of sections provided under Syari C&W Vi \etew riligto forensic
science. This has been illustrated under lﬁ%’ e

module on this matter and the outcoM ed to a

is no specific
Svariah legal institution in Malaysi \
yarich leg vim N

‘—['Opinion relating to scisncej

| . .
| Forensic Science

| )
| Opinion relating to foreign law | |— Opinion relating to identity |
' e
| If Fingerprint
f P - . I
H—[ Orlonlislatingliolsclsncs P If Deoxyribonucleic Acid (DNA)

I Opinion relating to |

I Opinion relating to art | |
Expert Opinion ":w',-’ [¥‘ “,“ — genuineness of
under i v o/ |_handwriting
section 33(1) Jf/,—[ Opinion relating to identity Jo....... 4  ExpertOpinion | | g
STl GEis T relating to Forensic Questioned Document
L et \ — ; “«4 Science in Shariah X Examination
Evidence (Federal ||\ Opinion relating to o Courts o
Territories) Act 5\ |_genuineness of handwriting | - Qpiniop relalin_g to
1997 1\ o \ finger impressions |
‘.‘\*[ .Opinion.relating to finger } | Physical Analysis
| |_impressions ) [
| ‘.ﬁ( Opinion relating to
|- N ' determination of
| Opinion relating to - | nasab )
| determination of nasab h g
Deoxyribonucleic Acid (DNA)
Mitochondrial DNA

(MIDNA)

-~/ v * Y
&ure 6: Expert Opini@'élating to Forensic Science in Syariah Courts
\

art from that, the actual practice in some Islamic religious departments in the
peninsular Malaysia has shown to be quite challenging. The study of Baharuddin
17¢) indicates various problems arising from improper and inaccurate practice in

managing evidence related to forensic science. Among the reported are:
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(a) Dismissal of the case to be brought to trial as a result of the expiration of
evidence such as liquor seized turns into vinegar when analysed.

(b) Dismissal of the case to be brought to trial due to loss of evidem\m/
fluids such as alcohol content lost from the blood in the body gw from
the misconduct of the alleged person in the custody of enforce ficers.

(c) Non-compliance with the calibration and service schedules f?ﬂmsic science
instruments such as breathalysers used in alcoholic bever%

The absence of a complete practical module that oveRa” aspects involved
clearly prompts a leak that needs to be addressed. Thus, th nce Jf this module is
very significant and critical today. c\d

@

1.2 Problem Statements 2

The excogitation of research problem is tWﬂ and‘mqt aramo@“&tep of the
research process. It cut the frills of the g countered i
into concise statements. The said ¢ Wthe er 6&eive5 as wrong,
missing, puzzling, or requires chal %t \p{tl? fie_lQ of study. Based on
earlier literatures and backgrou tudi are @eral gaps have been
identified. These statements s read along’with @ggackground of study for
more explanation. A

\ S
The first gap t % been Iiden ieid @Iated to the effect of the
% @ h

dichotomization of knowledge which cﬂ@ e world to have a dualism in
education system; Wionallls and é-dlar education system (Peter et al.,
is di duged hu cademic gap of between science and

'H'et %&O;). This separation of knowledge is the
d setb&k on the intellectual aspects (al-Fartaqt, 1988).
3ctive’ﬂ".? also has significant influence on the legal

perspective Where science and(j_guw do not enjoy a complacent relationship (Oniha,
2 & en this happened,\lf has led to the courts’ empirical ineffectuality in
ing the forensic evidence (Baharuddin et al., 2018).

Apart from that, Saks and Faigman (2008) also realized that legal practitioners
ve little training in the basic precepts of research methodology and statistics related

to forensic science. These problematic circumstances could result to the
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misunderstanding and misinterpretation of forensic evidence in any trial either in
Syariah law or common law. Obviously, it is important to establish the con?gn
Ofts t

between science and religion, especially in the field of forensic science. 0
reunite the elements of religion with science as well as the law with scie uld be
recommended through the development of a structured module so tha intellectual

quality of Muslims can be improved.

Another ascertained issue is relating to the practic uidelines for the
application of forensic science in Islamic law. Scientific evi as been widely
admitted in civil courts since early 1950s which dealt \f?:e

rer’sic entomology

tice is !‘er\y?ted in the
a prdx@'tely

e lSaKg din et

e S;@‘Fah Court

.\%h&. the Syarie
xpert opinion (Nasri et

(Bashah & Rajamanickam, 2017). In the meantime, t
Syariah courts. The fact that Syariah law of eviden
the same provisions as in the Evidence Act 1950
al., 2019), however, from the application asp
still left behind to compare with the civil cou

judges neither discuss nor interpret prov@gs lat
al., 2017). \ O
ﬁ:\a'cademicians do not

In fact, literatures from thcﬁal p@\ﬁgﬁe%
frequently interpret and discus% vant sectio s of @xpert opinion provided
under the Syariah Court EVHQ Enact
statutory interpretation is e ial to enablegus easi@nderstand the requirements of
such provision. How ta.i Yt.: if t%& hab'enough knowledge and skills to
? tes

0
w4 : .
n here is a curricular gap that needs

handle such scientific matters®

to be improved in/rder to e lamic institutions in Malaysia.

Apart fr W, he act
peninsula %a has sho U ite challenging. The study of Baharuddin

r
(2017¢) ';@Yvar}o s probl ms@s

mana idence related 16 forénsic science. The absence of a complete practical

ing from improper and inaccurate practice in

mo t covers all aspeeé{jinvolved clearly prompts a leak that needs to be
a Xd. Thus, the existence of this module is very significant and critical today.

The last issue is the absence of a complete module related to the application of

Oensic science in Malaysian Syariah law. Although there are numerous literatures

and studies focusing on the acceptance of forensic science in Islamic law (Baharuddin,

2017c, 2018), until now, specific module used for curriculum and training is absence.
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The absence of such module indirectly signalled that something needs to be
done to overcome the problems. This is because forensic science is one of thsﬁgt
e

o

growing areas. The ignorance on the application of forensic science in an

and orderly manner will caused the negative impact on Islamic law.
These issues need to be addressed and solved as it is the crux G&matter in

handling the scientific evidence. Furthermore, these issues are cIoVniated to the

human capital in Syariah Legal Institutions.

1.3 Objectives of the Study z '

The focal point of this study is to develop a Fi ensi nlo\(#r Syariah
With such salient obIere in

Officers in the Syariah Legal Institution in Malaysi

mind, this study aims:
I To analyse the issues that led to t
for Syariah Officers in Malaysian Syatiah Le io
§\ource

ii.  Toexamine the content of th
iii.  To produce Figh ForenmN for yari Offi@ in Syariah Legal

Institutions.
S
1.4 Research Questions Aj
As for this study, at of Lese WI|| accomplish to develop
Figh Forensic module iah O ers h |ah Legal Institutions and able
to answer the followj g questio "
Why st Fi thore ic mo ed to be developed?
w Nt e onte need t be included in the module?
the rm 0 (amc module to be used by Syariah Officers

% Sy?lbﬂal ns@ﬁons in Malaysia?
A -4
1.5 ificant of the Study&j

y is significant based on the following reasons:
1.Produced a practical guideline for Syariah officers in Syariah Courts
0 As has been mentioned and will be extended further, there is yet no
comprehensive module for the use of Syariah officers in Syariah Courts. The

concerned module deals with forensic evidence and expert testimony. The lack of
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such a module could impede the growth of Syariah legislation in Malaysia. As a

result, in order to address this concern, the researcher yielded the Figh i

Module in this study. Vw
The module may be utilised by Syariah officers in Syariah Cour; %useful

practical guidance. It can be a starting point for empowering human involved
with the scientific evidence in the Syariah legal system in Malaysia.

This module addressed forensic evidence and expert
Syariah legal framework, as well as numerous substantive a edural concerns.
This module will be able to equip Syariah officers with an' th g‘rasp of forensic

science and expert evidence, provide extensive e

ions Wam legal
provisions, and further improve the value of human eapital in the Syari oUrt\\'(h

1.5.2. Bridged the academic gaps relating t duh\fiu enK/"-('~
Despite the fact that there is a large bedy of lterature a%gfudy on the

le f urriculum and

adoption of forensic science in Islami¢ law,%specific

training is still absent. This has alsoN plored pr |ousI@d will be further

examined in subsequent chapters. I%parent \ongof he\'a\cademic inadequacies

olved, na in @spect of establishing a

specialised instrumentforthew of curricul an&fian’ning of Syariah officers in
N

in the subject of Syariah law must

Syariah Courts. l
Figh Foren rﬁod@ in this research should serve as

The developmqv
a link to fill in the existing aCad
information conn@ ex et
researcher in m as

¢
prior studie

i 'ée |enc'i' %haddition to integrating theory and

orensi idence into the form of module, the
i r'ed @commented on some of the findings of
to the topic. fhe(é;s%archer also analysed in detail the relevant
research pr S th}t avede irp@émented by previous researchers.

more, thi Stud'y has{&stablished the connection between the research’s

ries, and practises. @of this demonstrated the significance of this study in

to bridge and fill in the academic gaps around issues involving expert and
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1.5.3. Broaden the scope of intellectual discourses on forensic and expert
evidence

This study is significant as it widened the scope of intellectual discou&%ked

to forensic and expert evidence. In this study, the researcher discussed f the
related findings of earlier studies, as well as some of the gaps that stiligemain. The
researcher has also thoroughly examined the pertinent suggestio have been

carried out by earlier researchers. In essence, this study e% ses a set of
in

suggestions and recommendations that researchers may t
planning future studies.

account when

Future researchers are able to discern betwee has b{(;)gvined and

what remains to be explored thanks to the portrayal of thesefacademic . ?hwill
@ \
da

be able to acquire innovative and new ideas from their studi Cbn@'ﬂently,
they will be able to avoid studying about recurrent, tedfand saturated\iSsues. As
a§ an

. . ™
a result, they will be able to adopt new ide d \Brea th of, the" discussion
surrounding Syariah law may even broach W &

1.6 Scope of the Study (a \ ,<\

The researcher has note% nsi¢ sciencg' is a tﬁ)id that has a very wide
scope. This is because it e ates %n} ‘as&é& namely substantive and
procedural. By restricting t e of this study, this*research will not only be more
\till also be.stieCinct and concise. The scope of

0
forensic science in this st IS cﬁs n‘? bstantive and procedures aspects

related to and in z@we v@talaysia%ﬁyariah law.
Furtherm the'resea io av@hat there were several types of Syariah

. 4 g . .
law in Malayg,’ese includ ri'mlatiraive law, family law, property management

law, cri I%W e}i yla ,lémbof civil and criminal procedures. As for the
%hp re

purpo is study, t sﬁarchvwill use Syariah criminal and evidence law. The
Acth& referred to are t (%fariah Criminal Offences (Federal Territories) Act
1; d the Syariah Court Evidence (Federal Territories) Act 1997. Both of these

re referred to as the means of uniformity in Syariah criminal law as well as the
Qariah Court evidence law in Malaysia.

This is because each state has their own Enactment in governing both types of

focused and precise, t dings

laws, and the fact is that the Syariah Enactments in each state in Malaysia have almost
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the same or in pari materia provisions among them. On the basis of unity in diversity,

these statutes will be referenced and applied throughout this study.
In addition, this study will focus on the scope of the debate to the %g of

Syariah Court evidence law as well as Islamic principles in matt:r%ted t

evidence. The researcher did not intend to make comparisons with the ontext of

o

evidence in civil courts. If civil laws as well as practice in civil caseTferred to, it
is meant as an additional reference. It is not meant to create a comparatiVe study.

In addition, in building a module, there are seve dels of module
development introduced by the researchers from vario Yﬂo
Rusell (1974), Alsagoff (1981), Analyze, Design, p, mw Evaluate
(ADDIE) approach (Branch, 2009; Dick & Carey, 1996), and N and Qﬁmad

(2019). In this study, the researcher used the mo nded and comstructe Noah

and Ahmad (2019). 4 b &
The researcher chose this model because it Za fle

\j \/
- - I I | X. - l I _@N

as two different stages
of purpose. The first stage is the stagN
(4 elaborate on this in

ft m(@e, and the second
stage is to test and evaluate the draﬁ Hdule. \segrc
é Y S

more detail in Chapter 3 of this thes v
Apart from that, the reSearcher also re'that t are eleven Syariah legal

institutions in Malaysia as Tﬂed bt K. okr@(ZOOG), A. Ibrahim and Joned
(2005), and Shuaib, %l and Kamal 2d10§b|' he institutions in question are
Hea I

elds, a.‘nong them are

‘ '3

Malay Rulers as th eligion of Istam, Conference of Rulers, Mufti,

Council of Islami€,Religion Il/Iains gam@am), Department of Islamic Religion
(Jabatan Aga slam) S.y i (ltourt@tate Department of Syariah Judiciary
(Jabatan K n Syariah ed'eriQ,J epartment of Syariah Judiciary Malaysia
(Jabatan |mag, yarjah- M@sia (JKSM)), National Council of Islamic
Religi irs MalaySia ﬂy/la'llY‘Kebangsaan Hal Ehwal Agama Islam Malaysia),

De

t of Islamic Advano&ﬁent of Malaysia (Jabatan Kemajuan Islam Malaysia
)), and the Syariah section under the Research Division in the Attorney
eral’s Chambers.

Meanwhile, the institutions related to this study are limited to the Syariah
Courts, Council of Islamic Religion, and Department of Islamic Religion. This is

because the researcher has found that scientific evidence and forensic analysis are
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closely related and relevant to be implemented in these three institutions. The Syarie
judges in the Syariah Court will inevitably be involved with the scientific ewi
presented by the disputing parties. In addition, the Syariah prosecution an%'ous
enforcement officers at the institutions of the Council of Islamic Rel'gcond the
Department of Islamic Religion are also involved in the collecti scientific
evidence to be used as evidence to convict a charge.

Last but not least, Syariah officers in this study refer toathe Syariah officers’
position of LS41, LS44, LS48, LS52, and LS54 as prescri nder Pekeliling
Perkhidmatan Bilangan 1 Tahun 2016. Generally, there Xr;‘t

y,Jes of positions
LS41 te LS nd JUSA
imited to three pesi |0r1'5{RTTer
ement Office hi! is\because,
o are’di in\Q/WEd in the

\rage tc:%‘@dgment. In

estigil S
fact, they will also handle matters related\o tific.evidenee for a criminal case.

1.7 Research Theoretical Fram% >\T (\
A theoretical framework is a tiod of the Work &@esearcher engages in to

use a theory in a given stud n, 20

included in the “Syariah Officer” service scheme fro
C. As for this study, the scope of Syariah officers i
Syarie Judge, Syarie Prosecutor, and Religious
the individuals who hold these positions are
trial process of a criminal case starting from the i

rmaﬁ&l Lederman, 2015; Varpio,
Paradis, Uijtdehaage, & Yo 19)1In this study researcher will not develop a
specific theory, instea d adopt the xi%tiﬂhheory. The theory in question is

. ) 1 _ N
referring to theory o{qh re l&@ oped @}Baharuddm (2017c) in his Doctoral

thesis. & l §
1.7.1.The(@ F rer'm '(J(')(J

Si
of;i h Fore sansists of four main components as shown in

Th
Figur % namel oré'nsics,‘ZJUrisprudence, Human Capital, Forensic Analysis,
anx itation. This theory@hs introduced and developed by Baharuddin (2017c)

’ 4
sic

N

ctoral study.
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\_ purposes  / Principle of Probabilities
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Competency of Experts in
Forensics and Syariah

Figure 7: Theory of Figh Fo‘rﬁ \d
3

Furthermore, in another literature, Bah@&(ZOM) h eﬁ@«ﬁqh

Forensic” as follows: b 4
NT

“Accordingly, the figh forensics cande summe \Fne un%&nding
4 Y .

of the Islamic rulings relating ic
Muslims. ” (Baharuddin, 2014,

O

The first component dealsgwith the i kTW %& to be learned and
acquired such as figh al-ithbat, %d zﬂg% orqﬁgic science, and Islamic
i -ugﬁli{@ﬁ). These sciences need to

igh Fotensic.

legal maxims (gawa ‘id al-fighi
be studied and acquired to realize the t 0

The second component,deals WTh Syariah @rs in Syariah legal institutions.
They need to get integrrai[huca i0 on iah and forensic science. Next, the
theoretical knowledge“eannot *e :\ned out practical training. These officers

ract@{raining at regular intervals so that they
he intﬁg)ation of Syariah and forensics.

are required to undergene i
can establish rst di'hg
Ne% ird companent is nsic analysis. This component focuses on the
areas %IC scie’nc‘gv'\‘&din ndamentals of forensic science, forensic science
prim& ethics in conducti@rensic analysis, and the establishment of forensic
I ries.
he last component is accreditation. Accreditation is proposed as a guideline to
development and strengthening of human capital in Islamic legal institutions. This

itiative aims to produce skilled and knowledgeable human capital in handling the

exhibits of scientific evidence carefully and orderly. In addition, the accreditation also
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focuses on several standards that must be met in establishing a Syariah forensic
laboratory.

1.7.2. Theoretical and operational framework

of Figh Forensic and the Sidek module development model. Tﬁ model is

considered as an operational framework for this study.® V
Integrate the draft module
T PRODUCED A COMPLETED
Selection of media DRAFT MODULE

v T ¢
Se]ecxionTnflogislic I ; , §~
t a Y-
Selection of strategy T* Jul;:;:?(siiecnsce N
f T
« N
| |

Selection of content Human Capital

.

T Theory of
Figh Forensics

Set the objective Forensics Analysis

Need assessment % \?' Accreditation

T
e g s o “ 43-
t ~
Develop aim of the module \
\$ BN
Figure 8: Theoretical me% ed¢ ent of Figh Forensic Module
Based on ti@ure 8 b@e the@'cal framework for developing of Figh

Forensic Mo Nlll ey intégr ‘Edggqth the First stage of Sidek’s Module
ill'be e@ned in detail on chapter 3.2.3 of this thesis.

Developm I which wil
LTS
Sl T

ional Definition

S Y
e are several key po"f‘s in this study that require an operational definition.

@e researcher elucidates the required definitions on this section.

® Sidek’s Modul Development Model will be explained and discussed in detail on Chapter 3.2.3 of this
thesis.
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1.8.1 Figh Forensic
The term is derived from the combination of the words ‘figh’ and ° ic’.
Technically, it refers to knowledge and understanding of Islamic law re inzthe

of this

practice of forensic science in the Muslims daily life based on Islamic le ces. A
lengthy discussion relating to this term will be provided under Chaﬁ&"z.

thesis. Yw
1.8.2 Module Y\.)
According to Rusell (1974), module is a teachi:% elatfd with syllabus

and it takes effort to teach them to an individual i to help.the aster the

content of a lesson before moving on to the next unit. Furthermore, Als gd\‘f@%l)
%I&

opined that module is separate but complete part ely relate o!‘eé{ﬁ?ll part
with other small parts. Creager and Murray on_thé and\?féted that
module is a complete and flexible teaching nitﬁhe \‘Bcus of %Teving some
clearly devised objectives. Husén and P% aite m g that module
represent a complete teaching package il (1@) also defines the
b I{.@mplete with teaching

N@ah and / hm 6&2019) conclude that a
module is a teaching and Iearﬁt{ it that dh es z@fmcular topic systematically

and sequentially to make ifT fortude 0 Ie%n\hon their own so that they can
master a learning unit % accur£l-3}l 0’

Hence, modulg can be u é&@ as a’@hing and learning set, package, or
unit which relate %art'cxllar subject, @ or syllabus and discuss the matter

systematically awq tia
‘ [
a

achieved. The purpose o

module as a teaching and learning

and learning components. Mean

chm has its own objectives that need to be
r‘odelieqs to make it easier for students to learn on

a@ing unit easily and accurately.

t
4
A- - N
1.8 iah Officers \07

\1 officer or al-muwazzaf refers to whoever is assigned a job to perform it
%rd

their own,s hey:,c

ing to his specialization in one of the governmental departments or others
ar, 2008). This is aligning with the definition given by al-Zamakhshari (1998) and

al-Zabidi (1987) in which a person employed to perform a particular task or
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occupation. Meanwhile, al-Fartiqi (2014) defined it as any person who is affiliated to a
government agency or municipal authority.

Syariah is traditionally and technically referring to what been ordaine m
to His slaves encovering faith, worship, manners, interaction, and sys e%llfe to
organize relationship between people with their Lord and their releﬂxwith one
another (al-Jurjani, 1983; al-Qattan, 2001; al-Suydti, 2004). Meanvvauf (2015)
signify another sense used by the Muslim in defining Syariw e it refers to
everything that is encompassed within the expression “Islami 2. This includes all
the laws Muslims have lived under throughout history, thro laws derived
from non-Islamic sources to laws that were subjec fere anion and

L ] \T
arlah Office h!n.{?an be

b% s respgnsible for

the empowering, managing, and enforcing Syariafylaw withi juris iction.

&, )
1.9 Summary \ O
In a nutshell, this chapter c%with the~i VUC ;gc\part of this study. It

contains background and statem of ¢probl qObj fye, research questions,
significance, and scope of th EFiv ve %@highlighted and discussed

in the problem statements. Thissstudy lilso ims to achieve and answer four research
objectives and questio%w: specific COE)G,\@S study also had been narrowed
into several limitatigns. In fact, bj\u also @nally contributes to two prominent
aspects. Specific %al @k hasQI;én developed in this chapter to potray
how the res h\w I bg qted @ using the existing research theories.
bee xp‘lai@‘a‘?hrough the final subchapter. Hopefully, the

e
Operational %on
elaboratign schjp#g' e@verallview of the study.
i"’ &

context.

When these two words are combined int

understood that the Syariah Officer is a positi

>0

N
\C-j
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