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article?
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From review of the court orders (An %‘é 2), that the court is deriving their
decisions on article 76, 77, 78, 79 hesze articles are mainly related to the
penalties, late payment charges / f ate Payment\tﬁferest Late Payment compensations,
Legal Interest. These articles ar e ed to conventional transactions. In your opinion, why
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court is deriving their decisions related to Murabaha transactions on these articles, Qegse

elaborate?
Ansande sl
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As per article 410 of Federal Law 18 of 1993, the banking loan is a comiertia |y|
article 5, clause 4, consider all banking transactions as commercial activity, plﬁrpvum our

opinion, Is Murabaha transaction considered a commercial acti keeping in d that
Murabaha is one of the most commonly used instrument in IFI’s he w e of Murabaha
in IFD’s is not less than the conventional loan in conventional {\
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supplemental compensation by charging additional interest in case of delay in pay

know that the banking Murabaha is a sale and not a banking loan, however, in ma &? ourt
orders (Appendix 2) we found that the court has mainly depended on the abov tioned
articles and instructed the customer to compensate the IFI by paying interest f e delayed
period i.e. from the date of delay till the full and final settlement. We know th t as'per AAOIFI
Sharia standard (3) “Procrastinating Debtor” article 2/1/2 and 2/1/3, an IFI Sharia
standard (9) “Murabaha” article 8/5, and Islamic Figh Academy rgso on 51 - 6/2,

@:

Law 18 of 7993 in article 77, 88 and 91 allow charging additional interest, compenﬁu,g
We

compensation, late payment fees and penalties in case of delay in pa Murabaha is
strictly forbidden. How you interpret the application of the above-mentio ic Law 18
of 71993 by the courts on the Murabaha transaction? How do you explaiq the %pll fthe
aforementioned articles to banking Murabaha transactions by the t W S|tion
of institutions towards these judicial rulings? And in case if IFI p tlons/
LPF/ LP Charges/ LP Penalties in the event of a court rulin h ons%e ecord these

proceeds in their book? &
\C\.) CAnswer :oi sal
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In your opinion, why the courts appoint banking exp cajes relatedto IFI’s? Do appointees Qs
have enough Islamic Banking knowledge and ex@gs Pl ;s}%nss@ the question based on
your experience.
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What are the authenticated and codified ’@s fj érI@Jand Legal perspective a banking
expert can rely on them in order to dete the ca UQ t direction? 9
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There is assumption in the banking industry that in majority cases the banki ert not
assisting appropriately in treatment of cases from Sharia and Legal prospective a?most of not
being subject matter expertise on Sharia products, their reports are not cor% ensive and
could mislead the courts which result on loss of IFI’s. Please elaborate.
Wnswer 1l sl
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Please state your opinion about AAOIFI Sharia standards, Are these QI
enforceable in the court of law?
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What is required to be done in order to validate the AA h Kd l@s to be governing
law for Islamic banking? Qc?
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In case the court seek opinion of Higher S
the HSA contradicting with the provisio
follow the law or the opinion of the H
HSA can supersede the Law in case
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There is assumption in the courts of law that the reason behind the fact that t Nt is applying
articles related to conventional loans on the cases related to Murabah?i e draftmg and

2

submission of case by Legal Department of the IF1, as the court will ap er the nature
of the case. If the case is prepared and presented conventionally the ju

qte rom
the law. What is your opinion, why legal department intentio pa he,\case
conventionally, Is the reason behind that lack of legislation rtaln}n abaha

ions?
transactions? Y— N
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Please define the way how court is decidin he F?{ .1if olﬁj}oflt in Murabaha transaction,

is it till the date of settlement or the enti le (your answer is up-to the date of
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settlement, is it resulting on loss for the ifstitttins? @
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Please state the need of IFI’s for a Law related to banking Murabaha? In your opi. what is QI6
the best way to fulfill this requirement, to draft a new law or to introduce a new rinLaw
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Proposal of principles for: draft of new law for Banking Murabaha dditio fb_r\ es & | Objective 3
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Banking Murabaha Definition
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Legitimation of Banking Murabaha in light of Federal Civil Law 5 of 1985 c‘} Article — 2
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Relationship of Murabaha with the other articles of Federal Law 18 993
3l 220 e 2 sl r@M o S Article - 3

Non-application of articles of Federal Law 18 of 1993 on Murabaha e.g. Article 410 490,
oUy 09f ££1 00K P9 VI VY A 3 90 91,

And some articles with slight changes could be acceptable by replacmg in t b
Article No. 169, 116, 172,187, 233, 238, 403, 457, 705 710, 2 18, 8
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Pre-Murabaha phase (Murabaha for Purchase Orderer)

Purchase of subject matter based on customer desire

Does desire include adjective promise?

Quotation (quotations) to be in the name of the IFl or in
the name of customer

Clarity and transparency in the quotation in terms of
price and detail of the subject matter to prevent
ignorance leads to dispute

Earlier contractual affirmation (offer and acceptable)
between the customer and vendor and methods of
treatment

-1) u@’ )

Transfer of the contract between the customer and the
seller (the supplier/ vendor) to IFI
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Seller's identification to be a third party
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Conclusion of Murabaha deferred sale in gold, s@\
and trading of Murabaha Sukuk \
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Promise to Purchase Phase
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Non-permissibility of bilateral binding promise

ol w\s}w S pas

Promise is not integral to Murabaha

The promise become binding on the promisor if the IFI
entered into purchase of the subject matter based on
customer promise
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Amendment of promise with mutual consent

Demand of IFI a guarantee or seller’s performance
guarantee
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Transfer of risk of damages and loss during the
shipment or storage period

Security of road risk

\
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y
/"’4
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Provisions of the security margin during the pro@
period

Differentiation between security margin aﬂﬁwpﬁen\
money

Non-permissibility of imposing fee or @SIOJ

issuance of promise % ’
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IFI Subject Matter Ownership Phase .
Sale of subject matter by Murabaha to customer before 3 3 felezall 2 R Article - 6
the ownership. &
Buying subject matter directly from the seller with Jode o2l AU - W | ol i
Offer and acceptance 55 Ak G e S o o
Provisions of Subject Matter v R ot
¢

Provisions of Sale Price Ei |t ST
Provisions of delivery (physical & constructive) ( s\%‘ﬁ wl; ;é g\ _(,\&,.\
Customer appointment as agent of IFI for purchase of o el ol g‘”ub bg ng

subject matter from the supplier

ﬁ. J))L‘
Customer appointment as agent of IFI for receiving \w A sy
delivery of the subject matter from the supplier
3,5l
Insurance during the period the IFI owns the subject ;{3 P s cpeld
matter before selling it to the customer | Jé }l o .
\
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Murabaha Sale Phase ’%&

Non-conclusion of Murabaha contract auto tl IIy,~ j,u%:jwm (WL 22 M Wis pl) ais
contract shall be concluded subject to appro ffere 2 S Article= 7
and Acceptance. r L

/ D
Non-enforcement of customer to coni&@htract ifthe tg;}m axie Jl 3 il pls bl ol p
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Determination of capital and profit in the contract

Ll 3 g JU 2

o

Role of indicators such as EIBOR and LIBOR in
determining profit

gl RaE 3 sy seYl NSM 29

Murabaha profit (fixed or variable)

Determination of the cost of the subject matter

Receipt of discount by the IFI post conclusion of the
Murabaha contract

Liability/ responsibility of the hidden faults/ defects in
the subject matter before and after the conclusion of the
contract

" sale on ‘as is’ basis "

Stipulation of condition by the IFI in the contract to sell
the subject matter in market in the event the customer
refuses to enter into the Murabaha contract

Provisions of deferred purchase of subject matter by
and deferred sale to the customer &
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Securities in Murabaha C\
— * Article - 8
Demand of IFI for lawful securities (collaterals) ieg b blegs Azl b
Demand of IFI of cheques or bonds from the customer Joladld e ki of ""i* AY PN
Mortgage of sold subject matter for the Murabaha debt @' b tﬁl‘ o)
Non-permissibility to stipulate that the ownership of | 5 ) 5L TR o pde
the subject matter will not be transferred to the | — ) M,
customer until the full payment of the selling price. ? ol ;\g.xr,_\'\ o)
Condition of IFI to obtain a power of attorney for sale | 30 y “}"J
of the mortgaged subject matter in the event of failure ) }A}? J‘(‘j‘/ & w_
of customer the payment without approaching the court sLaafll ' M0 45 \w‘%\yw g
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Settlement of Murabaha Debt ; a S
N Y i & Article — 9

Payment of the Murabaha debt in periodic installments
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The IFI relinquishing voluntarily a portion of the(s
price in the event of early settlement witho
precondition.
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Payment of Murabaha debt in a currency other t
Murabaha currency
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Procrastination of a Debtor
Provisions of establishment of procrastination bl Eﬁ“ . r\g,f Article — 70
Non-permissibility of compensation for late PR (NN RINVE | Sl s
payment laying the repayment of the Murabaha debt N
The issue of the penal clause in case of late payment | sy 5 sl 2~ &\ 20 Ligs) pde
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The issue of actual costs in collecting Lol @\ “‘W e
The issue of obtaining legal expenses in collection ) Mgl iy, ﬁy_@jb?
The issue of requiring the customer to give charity b-é‘,?ﬁbil Fe
in case of late payment of the debt X
The issue of actual costs getting from the mandatory uﬂ;\_@fﬁ Jpam 8T
donation amount A
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The issue of moral sanctions for the procrastinating Q‘é L “1&@;&\\ Sl b e
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Fees and Commission in Murabaha & . "(‘,O
Commitment Commission \'Q \l\‘) § L dses || Article — 11
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Contract preparation expensesé\
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Organizing fees in crowd funding (syndication)

Agency fee

Banking Tawarruq

Definition of Tawarruq and Mutawariq

Difference between Tawarruq and Einah Sale

Tawarrug is not a form of financing.

Provisions of the quality, specification and
existence of the subject matter

Purchase of IFI the subject matter, owning and
taking possession before selling it to the customer

The issue of physical and constructive possessionq

in commodity markets

customer, enabling him to own and posses

Sale of subject matter by way of Murabaha t&th
subject matter o~

Sale of the subject matter by the purdﬁw{r t
someone other than the institution from:Which the
IFI has purchased ,:t’)
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The issue of agency in the sale in Jightof Shari ’” T el s (=) @ 95) LS
standard "Tawarrug" and the decisiong of Isla i N - L
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Settlement of an existing Murabaha by the
proceeds of a new Murabaha to achieve certain
financial goals
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General Provisions
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