CHAPTER 6

CONCLUSION

S
-
6.1  Introduction T

This is the final chapter of this thesis. The researcher Ner the study’s
summary, discusses the findings, implications, and future zomliwendations. The
discussion begins with a summary of the study's findi ardi ohjectives. The

[
researcher has systematically concluded every nec%fact inja compagt chg; to
h

make it succinct and well-presented. Following{ at, the resedrcher scus\s;ﬁ'ﬁndings
from all four subsections of the objectivesy The scugiicxh shi the study’s

implications for a variety of areas, inc\ﬁ@ademic i

the public in Malaysia. This chaptef'ended WHB\\;@T

that could be conducted to com i

%
62  Summary oftthYy.\o"J ’ '%Q-

This sectiop%ris slresea h fin@ in accordance with the objectives of

N
the study. Thiemum ehensi }t'd (nérfisation of the findings into a concise form.

re, authorities, and

g@ns for future research

S

%
X
/ 1,€

Y.
6.2.&\dings for Researchgqective 1

is research concludes that both Syariah law of Malaysia and Malaysian law

Ow: pt documentary evidence as one of the forms of evidence in court. The document’s

characteristics of being permanent and clear over a long period of time make it the

primary choice for use as evidence. The document is widely used in many daily human
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affairs. Because of that, some parties falsify documents in order to profit and persecute
others. Furthermore, forgery is a significant issue that will be encountered Whew
documents as a method of proof. The difference between the jurisdiction or@ law
of Malaysia and Malaysian law in document falsification’s offence is *ariah law
of Malaysia generally has no specific provision for related crimes btwsgthe offence
of document forgery is placed under the offence of contempt of court'alone. In contrast,

Malaysian law has explicit provisions for every forgery tha urs. Thise findings then

achieved the first objective of this study. .\d
g

6.2.2 Findings for Research Objective 2 q

There are many cases of document \/’t
focuses on marriage cases as a sam hb m@
this offence and its cases. There e findings

summarised as below. \ , Aj
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«Section 38 of the \
guilty shall be p t
exceeding RM1
imprisonment no dmg Six

/ months; or %

The Legal Provisions for V

the Offense of Document
Falsification in Marriage

Cases of t‘: LRA - The

ty shall Be imprisghment
\ excee inWrs ora
i ceedi 10 OGQ-
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Source: Pr n from enal Code (Act 574)
Figure 6.1: The |0ns f e O e of Document
Fals C under Malaysian

Syar
Figure 6.1 abov J je. Q/ gs of this objective. Significant

differences can b Nbetw‘ \two ictions, where strict punishment is

imposed under, ﬂw@/s a Ia 'ltra‘s"t sentence imposed under Syariah law is
quite mini (QI on the t |LQ00n
v); Y‘
>
S

A“’
N
Nj
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6.2.3 Findings for Research Objective 3

Next, the practice of Malaysian Syariah courts and civil courts when dealiw

document falsification were analysed by making marriage cases as a StUdi %e. This

summary is demonstrated in Table 6.1 below.

Table 6.1: Comparison of the Practice between Syanw; Civil
ni

Courts in Dealing with Document Falsificati arriage
Cases

L N\

Malaysian Syariah court Differences Malaysian Civil Court

B.05
| S
' =~
Section 38 Provision Provided |2 b &
Yv S :
nishment

IFLA

Very minimal

No specific procedure for
determining the authenticity of
a document

From this table, i%CncludWs‘a @It of the analysis made on several

s 2
cases reported in @riah i \sas well ééﬁg civil courts, there are significant
differences thatyCan se en t two jurisdictions. This summary was
‘ '
constructed %hird bjecti eef tr('s;?udy.
il P
:D.), <

A% N
6.3\ indings for Researc%bjective 4

0 As explained before, suggestions have been made for the Malaysian Syariah court

dealing with document falsification issues in the future. The intended

recommendations are as follows: a review of the effectiveness of existing Syariah court
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provisions in addressing cases of document falsification in marriage cases, the

requirement for developing a legal forensic model in determining dow

authenticity, and preliminary disclosure to Syariah officers on document f@sues

and civil court practice methods for determining document authenticity"*This proposal
aims to further strengthen the Syariah Court, especially in dealing with forgery issues
in the future. Added to this is the existence of new forms (Nments such as

documents in an electronic format that will make the doc t Ine'able to forgery.

This proposal indirectly raises the status of Syariah cou par withseivilCourts.

L] \Y
| O
4 b
6.3 Discussion i \ ﬁ

This section is divided into f@on at follow @e another. It is

organised in accordance with the ob'Ective f ud? AL

? o S
“« Q-
\ A(Q
6.3.1 Documentary Evi i catiog\a.ccording to Syariah Law of

d Its Fa
Malaysia and Malaysian Law [
N ] A A .
The first objecwf ‘d,\ discuss jn detail the concept of documentary

<

is
proof and its faIséWn ac m@ he S@plah law of Malaysia and Malaysian law.
The findings@e t t‘d?’tharhﬁ\fidence plays an important role in court
rc

w

—t

@

@ourts. The results show that Islam recognised

X

nowadawaw'er i? ar s

documitar evidence, althou@\e previous figh scholars had rejected it in court.
\

T Ns demonstrated by the discovery of provisions from Islamic legal sources such

e holy Qur’an, hadith, and Islamic legal maxims that recognised the document as a
e

ans of proof. The document significantly facilitates our daily life, such as buying and

selling, rent, loans, and others. On average, the document issued from the matter is
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counted as evidence (Wan Ismail, 2020). Meanwhile, under civil court, this form of

proof has been used since 1950, meaning that they are more experienced than Tﬁ

Furthermore, suppose the document was solely focused on its_physical form in
the past. In that case, document equipment is expanding in4he medern era, and
document forms are becoming more widespread, such a dwmts in electronics,

which are also considered documents. The findings s hathun r'MaI

there are explicit provisions relating to the receipt of doctiments in

(_)
according to Section 90A of the Evidence Act 1 Act 56). ore, thé\Syariah
4

Court is also advised to adopt this provisionw S M in criginal or civil
proceedings, any document generated bch ter canbe@ecepte qﬁvidence even

if the document’s creator is not present t tifyT\th mi{@also supported by
[

Yahya et al., (2017), where the author d cu%s% ssié)ﬁw of digital documents

]
in Syariah court. The studyQK ggw Sye@zourt institutions look at
Malaysian law provisions s Section of tb&vidence Act 1950 (Act 56) to
'S
ep

strengthen further the a ce of digi qm%nts under the Syariah court. This is

important becaus& forr{1 of umerktz!'}ﬂl be vulnerable to forgery and fraud.

.o

Therefo@ite e'str th of doéuments as the most crucial method of proof

in this Ilekm, 59 ir;sp nsi \parties will try to falsify documents for profit

b
and @u others. The findingsJllustrate that a person can be said to have committed

t Nce of forging a document if:

0 i.  Changing actual content with the intent to deceive;

ii.  Changes that are harmful or potentially harmful,

iii.  The perpetrator had the intent to commit a crime.
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The findings shown that there is no specific provision for the offence of falsifying
documents under the Syariah law of Malaysia. Instead, it is charged under cont?ﬂ(
court. While according to figh, this type of offence is classified as takzi(%&e the
punishment imposed is at the judge’s discretion. In comparison with sian law,
there are very clear provisions for this offence, and any forgery (Wted will be
prosecuted in accordance with the provisions laid down thereunderNThis statement is

supported by Abdul Hadi and Paino (2017), where evi

document has its punishment under the statutory provisi .\d

O(‘}Y-.
From the findings, when examining the co f documenta evi(gem}s and its
s N
nd"Mal

falsification from the perspectives of MalaysiarWah aé ial’ law, there
i wherésthe concept of

ose& there are no solid

provisions below Syariah law o@. I\Ao%vh re 'é)él‘ll no explicit provision

under Islamic rules relating to‘be\ ery%}enqts@'h ultimately wins over the
e

oppressors if there is no eff@éradifit ofire us-.@\eh issues. The results indicated

that Malaysian law is Vvery suitablg® rﬂbd@ and reference for Syariah court

NN @)
institutions in de m su@ %
&
K S

C !
[ ]
%— . N | .
6.3.2 isting Proyision f)r the@ffense of Forgery of Documents in Marriage
ssue X
A S
\Qﬂ or this study, the re@rcher focused on document forgery cases in marriage

of falsifying a

is a huge gap that can be seen under MalaySian S amah

receiving documents in electronic form is

‘%as a sample study. Therefore, the researcher analysed the existing provisions

der the Syariah law of Malaysia and Malaysian law for this offence. The analysis of

this allocation was made in order to fulfil the second objective in this study and has
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brought out this study into several summing-up points. Significant differences that can

be seen between these two jurisdictions, as shown in the table below. Y-
Table 6.2: Provisions for the Offense of Falsifying Docum 3&3

General under Syariah law and Malaysian Law

| S—

Syariah law Malaysian law
\{
s Takzir \D Section 466
2
e The is no specific provision for z .
§ the offence of document E l Section 467
g falsification. Instead, it falls | g Code
= under the contempt of court '@ 74)
] offence. § tlon\g'
2 e  For this kind of offence, Section = ,
% 229 (1) of the Syariah Court
g Civil ~ Procedure  (Federal P 4 S@n 469
& Territories) Act 1998 (Act 585). \
e A4

S@N@L LR Pepdl ode (Act 574)
\ S

AN
A

Table 6.3: Provisions for ffqmse of aIS| Documents in
Marriage under,_Syar f Malaysia and

Malay3|an A

D
Syariah Law of Malaysia D|fferences Malaysian Law
IFLA roﬂs&aneffrr%v LRA and Penal Code (Act 574)
b ( )

\ ‘ovisi i rovi ;;r such Section 42 of the LRA and
Section 0F1)"fe Section 466 of the Penal Code
b (Act 574)

\ P!

(} ’ Shall be liable to
N\~ imprisonment for a term

? é < not exceeding seven

Fi A eedmg one E 4 o years and to a fine not
tho nd Finggit or with \‘}' exceeding ten thousand

ent not exceeding \(‘Fate of punishment ringgrts.

mhs or with both such Shall be punished with
imprisonment both. imprisonment for a term

which may extend to
seven years, and shall
also be liable to fine.

Penal Code
(Act 574)

Source: IFLA, LRA and Penal Code (Act 574)
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The table above is the result of an analysis of the provisions under Syariah law of
Malaysia and Malaysian law in relation to provision provided for the off?vf
document forgery in general and provision provided for the offence @ment
forgery in marriage cases issue. The analysis results found signifi ifferences
between the two jurisdictions where there is no specific provision accokding to figh and
enactments or acts in the Syariah courts in Malaysia related to t ewment of forgery
in general. Under Malaysian law, there is an evident pro %r.e\fry forgery that

occurs in civil court. This statement is supported by Ismail where the

AR
provisions on forgery under Malaysian law are m@ed than the mjs@nder
4
<
T

the Syariah law of Malaysia. Y.
In a marriage cases issue, Section SCNF !ﬁas idelcj< the offence of

falsifying documents, namely a maxim%me f M ,008\ imprisonment not

exceeding six months or both. Wg :unaer k/ld%l W, a‘; ion 42 of the LRA and
7

Section 466 of the Penal Cod 4) arexeferred to @s offence and the amount

of punishment is also seen a stric’ and ablé to t@ a lesson to the offender. This

=5

|
is the gap that can be seen between Malaysi nﬂaw‘gnd the Syariah law of Malaysia.

N O
N, | 3

N
N N 5
6.3.3 The L f Practice ﬁar'ah and Civils’ Courts in Malaysia deal with

th T Document Ralsi ion
h el
[lowing that, the resear her examined some cases reported in Syariah courts
aan{H courts concerning the offence of falsifying documents in a marriage case. The
to see the extent of both courts' practice when dealing with such issues. Based

0 the analysis findings, the researcher can conclude that there are differences between

109



Syariah and civil courts when dealing with such cases. Significant differences can be
seen in three main aspects: Yv
i.  provision; CQ\
ii.  rate of punishment; N

iii.  the existence of procedures for verifying a document s %ltted in court.

First of all, in terms of the provision provided and theirate Rpunlshment imposed
for that offence. In general, the violation of falsifying entun the ariah law

of Malaysia is only placed under contempt of court. While for the offeAge of ?'L;zﬁng

g

documents in marriage cases, Section 38 is referr n acc ed who is thmd guilty
Y4
ne

under this Section will be fined not more than M 1,00 %pnso .ﬁ'a maximum

of 6 months or both. In the researchw’\@,the 1 0

irrelevant to the current situation. This is beca

Ines it)lposed is seen as

O

emican pay for it, and the

A
goal of accomplishing awarene% rwg oin com d is not achieved. This

Asitatem{ﬂ’t where the author opined

that the punishment impesed er the yarl ciou ated to the offence of falsifying

statement is supported by Ah

documents is seen as very ﬂ’d Jtéeach a lesson to offenders.

%&/, fo es a \%ét only focused on marriage issues, as

Malaym\
forgery can g@ur i ba k éls%;;v)ills, and others. Studies show that there are
strong ;% s unde ?ysmn“lgv. For example, any individual found guilty of

mﬂhg forgery in a marri \ésue shall be punished under Section 42 of the LRA

% s Section 466 of the Penal Code. In addition, in terms of the rate of punishment
Q sed under Malaysian law, any accused found guilty of falsifying documents in
arriage cases issues can be fined according to Section 42 of the LRA, which is
imprisonment not exceeding 7 years and a fine not exceeding MYR 10,000 or Section
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466 of the Penal Code (Act 574), which is imprisonment for a term which may extend
to seven years and shall also be liable for a fine. This shows that there are sigwm
differences in Syariah and civil court practice in dealing with document f‘[% ion's

issues in terms of provisions and the rate of punishment imposed. A

Finally, a document that is brought to the court must be verified. If the document

is doubtful of its authenticity, it will prove that the docum ill be rejected as

oc rrlent produced in
evidence in the court must be free from forgeryq In addition, M;tanqe of
- | o | O
validating a document is also so that fraud can vented earli nd%ithe civil
4
court, there is a straightforward procedure for cw ub d in court.
In contrast to the Syariah court, where ne%x&en on gﬁis such as the
application of forensic science are stillm y disclo d t&egjdre still no specific

procedures related to it. This sho;%@heg i ive{%g itable as a model and

Y
reference for the institution of&' courts«an t siss@—
\

evidence. This is supported by Anwarullah (2010), w

6.3.4 The Suggestion of | Malaysian Syariah Laws on the
Inolvifig Doclimen aIsﬁ%on

1 o 2
As a re@% e analysi )He pt, provisions and practice of the Syariah
i

and civil deeali wi cu falsification issues, there is a gap between the
4
two %ns where the C{/“@t is more exposed compared to the Syariah court.

ik
Baﬁ%n e findings, a new shift under the jurisdiction of the Syariah courts should be

ed to better deal with such cases in the future. As a result of case analysis on the

Que of forgery in marriage cases, the punishment imposed for this offence is seen as

very minimal and less effective in teaching a lesson to the accused in this current
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situation. Therefore, the authorities are advised to re-examine the effectiveness of
Section 38 of the IFLA, which is the offence of falsifying documents in marrlage

so that the punishment imposed is commensurate with his actions. This s@ was
supported by Ahmad Zakhi (2015), who stated that the rate of fine im nder this

section is not reasonable because almost all couples can pay the fine Rposed and that

Second, forensic science is generally a skill to s OQ?MIOH that
uses the application of science (Baharuddin, 2017). Therefore, it ired to develop
¥

t unde}\Syariah

a review should be conducted under this section.

a legal forensic model in determining the authe of the docu

court. This model will indirectly serve as a gu

disclosure of the application of forensic scm? d

et al., 2019). The results also discussed ethods Li

ficers ardlng the

ew& e (Baharuddln
nd;{Qarlah law such as
igrar, syahadah, oath and expert @EE 10 Trae dlg;éd that expert opinion is

the most widely used today. Thi ecausefgrensic ex&é&or example, is significant
to confirm the authenticity wcum}nt a reve@he document from happening.
This is supported by A t al. (2&),&1‘%2008) where forensic experts play
an essential role i g a Jocum t bec they have the skills and knowledge of
science and teghn yt prove mlna&%sés in this modern times. However, Syariah
law practi re st Ies expos d&d the application of expert forensics, although

this :t eatly heI hg cougrspeed up the trial of cases, and forgery can be

rlier. Therefore, itﬂppropriate that a legal forensic model is formed to

delg&
%me the authenticity of a document in Syariah court.

0 Finally, the findings indicated that the civil court’s jurisdiction is very suitable as

a guide and model in relation to the issue of document forgery. Therefore, if the Syariah
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court collaborates with the civil court, they will be exposed to methods that the civil
court employs to deal with such cases and the procedures to determine the authTty
of a document submitted in court. This is supported by Wan Ismail an@net’s
(2017) statement that the Syariah court should make the civil courtam improve
the Syariah courts’ institution. This improvement is proposed so that?gyariah court
can handle cases involving document forgery better, and the c% y out there does

not look askance at the Syariah court’s ability to manage ca: f curr|entary evidence

and its falsification. .\d
‘X

l

*‘1;3,/

6.4  Implications of Study

Each study has its own set of val

impact academic literature, legal au

6.4.1 Implication towar emi

This study has deeply disc sstﬁ;Zo:Qoef} of documentary evidence and its

falsification from&\p&pe@ywi@/ of Malaysia and Malaysian law. In
N

addition, thiscm examines s' llqu_gp'rovisions for the offence of document

falsificatio@ riagel:s u e.rgiéysian law and Syariah law. This is by means
Npaurs”

of adde rature regar

drng documentary evidence, especially in document
falq,'i{ n. Thus, scholars andwiovice researchers may benefit from these suggestions.

Y
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6.4.2 Implications towards Legal Authorities

This study also has several implications for legal authorities that haveybe

identified generally and specifically. Generally, the concept of a doc:r@}d its

falsification can be a reference point towards the legal authorities. Then, alysis of
the legal provision regarding the offence of falsifying documents iEder civil and

Syariah courts also indirectly may be referred by the legal pravp' s and judges.

Apart from that, the result of a discussion on u nding Walaysian
Syariah and civil courts deal with document falsification by looking a rﬁ&"c'ﬁses
as a sample can also be considered by the legal autheities in grd rto

that arise, especially in Syariah courts. In the €nd, th ion gft{mprovement
an bQ{O sidered by the

proposed by the researcher in this stu@ this i
nt t ya_{aq>courts is achieved.

r

|5
pr e gaps
Ay

legal authorities to make an amendment to ens sti
rt) g,%(? A
o S
.
A""
6.4.3 Implications towar: y?]a ers N

technology, and i;@ectly Fxhto fo elements. Based on the justification

&
resented in t udy, the of i\stud indicate that the Syariah court is
prearted in Y. eIy o G5 sy /
suggested Qe_ ine the pro 'sion@ating to document forgery. The purpose is for
urt tdrawvgth coupterfeiting issues better in the future. This study

N
e concept of docu ry evidence and its falsification according to Syariah

Malaysia and Malaysian law’s perspectives in giving the understanding
cifically toward the public in Malaysia. This study will show that falsification is one
of the significant challenges when admitting documents as a means of proof in a court,

especially in marriage issues. Hence, by analysing the legal provision and cases from
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both courts, there is a greater picture towards the public in Malaysia that Syariah’s court

institution needs to improve when dealing with the cases involving dow

falsification by referring to civil courts. (q\
6.4.4 Implications towards Public in Malaysia Vz

This study displays the concept of documentary e 'denq and its falsification

according to Syariah law of Malaysia and Malaysian
understanding specifically toward the public in Malaysia.
falsification is one of the significant challenges wh dmlttlgg oc ents%a means
of proof in a court, especially in marriage xs. y ana §3Tg the legal
provision and cases from both courts, th x’ re towards the public in

eQQeaIing with the cases

A

involving document falsification b frlng,to Mal SIanIe@z
S &

R\
I S
6.5  Suggestions fo%r Rese'a gj "l

This sectlof@olorelsom om ations that can serve as guidelines for
dfi

ILin the ip ti&()gudy In this study, the researcher examined

future researcEM
the conce deCumentar e d its falsification from the perspectives of

Syaria %; Mal y@Zﬂf M{a§ sian law. Aside from that, the researcher has

e existing provmohs(?)r the offence of falsifying documents under Syariah

Malaysia that Syariah’ scourtmstlt on needs W{T

O

laysia law, as well as an examination of some cases to see the practice-related

Oes in both courts.
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The findings indicate that practices under Syariah jurisdiction are viewed as less

effective for offenders today. The amount of penalties imposed for these offe
very low compared to current reality, and Syariah courts are still lessfe d to
methods in determining the authenticity of a document. The implicﬂ*s that the
submitted cases must be heard again. The researcher also discoveredythat civil courts

are much more advanced than Syariah courts in handling doc mMrgery cases and
that there are specific provisions for these offences under sc Ia\'/. Therefore, the

researcher also suggests improvements that can be made aria C(Md on civil

L
courts. However, further studies are needed to ex@ area of the s@@s as
below. 4 \3‘
\ &

Shth

&

6.5.1 The Need for Syariah Courts xaﬂw rﬂgn for Document

Forgery Cases in Civil Co >
E n

The findings show that rts have b %an@‘g document-related cases

R\

with geh issues. As can be seen, they

for a long time, making the experien
. Q
do not only handle for sin ital |}out ut also other matters. Therefore,
&
it is suggested th \Qiahw itutio%ge&amine the provisions provided for

forgery cases w/ cou i an@"s’ seeks to strengthen Syariah courts,
\”/ | c')

particularlyn dealing with issues {f c@gument forgery. The Syariah courts must also

/

strengtr\% istinﬁ jons Q\yﬁj&cument forgery so that the public has confidence
in t&iah Court's ability to&}n’dle cases brought before it.
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6.5.2 The Need to Form a Fundamental Framework to Realise the Formation of
a Forensic Legal Model Under the Syariah Court

The authenticity of a document is the main feature for the admis 'R&a
document in a court proceeding. Therefore, the researcher would Ii@gest a
further study on the formation of a fundamental framework in formi ensic legal
model to identify the validity of the document presented befor ourt, especially in

Syariah courts. This is due to previous analysis and disc ionQSome cases reported

in Syariah courts that had to be re-heard due to doub their %herefore,

to protect the document’s authenticity from forgeryfa,comprehensive (jdeT t be

realised to be used as a guideline in Syariah court&utu‘e.\o} \E.\
Ny

&

ure @)P) in Handling
g
A

6.5.3 The Need to Build Standar ;ating ro

Document Forgery Cases in.Malaysia ari

o

The need to have an appropri andérd O rqing E@}edure (SOP) is essential
to guide Syariah law practitiokh@nd jy i ges w\&}( handling such cases in the

future. As a result o prevg:s researchers® pr %s to increase the number of

penalties, the need Qa S ensiye forensic legal model and also early

disclosure to Syaéwfici d ment\ ery issues based on practice from civil
fo

. \ . 1 O . .
courts will b%‘) nlsld dce Caljc‘aear SOP when handling such cases in the
future. T L&mer ?u #u b fted for this purpose.

¢ o

)\ &
S
S

—
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6.6 Conclusion

In conclusion, this chapter summarised and discussed the findings in ligh e
study’s objectives. This study will indirectly significantly impact sever Icﬁxsuch
as academic literature, legal authorities, policy makers, and the public in‘%ysia. This
study also recommends further study to fill the gaps available for thim and realise
the suggestions that have been submitted by the previo rcher related to

improvements under the existing Malaysian Syariah la e r'|atter involving

document falsification. It is hoped that this study will be ft M o reduce

Y-
this kind of case in court. é ' _\"‘}
4 b @
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