CHAPTER 2
THE HISTORICAL DEVELOPMENT OF MALAYSIA’S DIPLOMATIC
RELATIONS

2.1 INTRODUCTION \z

International trade activities played a major factor in shaping the diplo smations
in the Southeast Asia region and the Malay Archipelago.! Other factors such a8 politics,
military and religion also played their parts in influencing diplomatic relations. The Malay
Archipelago (Alam Nusantara)® was exposed to various external W‘ICES including

Islamisation.* The Malay Peninsula is surrounded by the Indian Ocean’in"the south and the

South China Sea in the north; two of the world’s most impo ariti'ne trading and
shipping routes.> Early information about the Malay Peninstifa,was fec y foreign
traders who plied the maritime trade links between India China and re hfd t@e)gi.ver
mouths in the Malay Peninsula.b In the Malay Peninsulanthe point of contact b en the

locals and the foreign traders was at the ports located Toast/% reas@_here traders
congregated with their goods.” There was an ampléwevidence that before th@‘“ century, the

nsula eﬁdally in southern
Kedah.® The capital of the ancient Malay Kingd tha% d.iQ ngai Merbok was
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referred to by the Indian traders as Kataha, Kadaram or Kidara® whilst the Arab traders
referred it to as Kalah.!® The Chinese name for Kedah was Kie-tcha as mentioned by the
famous Buddhist pilgrim and scholar I-Ching (Yi Jing, I-Tsing) who visited Kedah inw
century (671 A.D.).! On his sojourn to Nalanda India, he mentioned that Ked%ﬁqy as

already a vassal State to the Srivijayan Empire.? !

Starting from the 3™ century, the ancient northern Malay Kingdom Tluenced by
the Funan Kingdom — the most powerful Thalassocracy™ in that era.'%Diploma

tic relations

between the early kingdoms in the Southeast Asia region with Indiaj¢€hina and East Africa

were due to the Malays’ ingenuity (kebitaraan) in navigation a sea-[aring traders.®®

tW‘ne Indian
Ocean and it was the Malay navigators who brought the Chinese traders to India.®® \Y‘
= |
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whereby the huge bulk of its wealth came from commercial activities’® on top of the taxes
imposed and collected from various ports within its control.?® At its peak, Srivijaya
monopolised the commercial activities in the Southeast Asian region through its cont?ﬁ
the trans-Asian shipping line.?! Due of their status as part of the vast Srivij \l ny,
kingdoms in the Malay Peninsula had conducted diplomatic relations with fomcoz ntries,
especially with China and India.?> These diplomatic relations were usually “based on
economic relations since the Srivijaya Empire was a Thalassocramported by
commerce.?® The exchange of envoys between kingdoms to strengthwe relations was
part of ancient State practice as being employed by the Srivijaya K om and the Chinese

Empire.?* As the official representative of a trading nation, an env usu‘lly presented at

the palace’s court.?® Srivijaya’s diplomatic relations with Chi he Malay
World (Alam Melayu) was part of China’s tributary syste?® The h\fyn?do@gxyme
willing to be the vassals for the Chinese Empire as thei omatic relatio Was source
of the former’s economic wealth and political powe CNK mpe Meeded to

i elagoéshe required

maintain a harmonious diplomatic relations Wlt e MalaytArc

oversea kingdoms overseeing its strategic int e he So sia&ﬁgion.28 Thus, the
tributary philosophy was mutually benef|(:|al \T A
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Ironically, although international trade is crucial in moulding and developing

diplomatic relations, the Malay Peninsula themselves did not supply many goods,
merchandise or produce traded at their emporia or ports.?® Such phenomeno

unsurprising as they were an entrepot where goods and produce were broug m
import-export purposes whilst also functioning as the centre for regional@n and

distribution of merchandise.3°

Diplomatic relations can also be established on the basis of relig'Qs{Kes31 and royal
t

marriages.®? Since these domestic and external factors are dynamic,Yﬂ,

each other.®® For instance, the Chinese Empire’s tributary sy% bjeited to change*

and decline.® It was especially so in cases of insubordinatio e Ch'nésﬁ'#ror36 ora

decline in trade relations with China that directly impactedfthe ruler’s économic we tR'and

political power.3” This situation invariably led to the rul%ects to resait to {)1&5{9 as an

alternative for economic resources and wealth.* Srivij?,jg t its{ ove.@'e marine
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trade line with the Chinese Empire when the latter established the Chinese Mercantile Fleet®

and its political power further declined*® with the rise of the Majapahit Empire.*

2.11 THE DIPLOMATIC STRATEGIES OF THE MALAY SULTANATES\Z

Diplomatic skills were treasured in the Malay Sultanate as diplomacy%would avoid
conflict and bloodshed with other kingdoms.*> The ingenuity (kebitaraan) of the Malay
Sultanate was shown in their diversified strategies in diplomatic relationsWh strategies
were complex since the Sultan and his noblemen had to be vigilant by Mng the motives

and the background of all foreign countries.** The diplomatic strategiesavere implemented by

the Sultanate and its envoy®® in their mission to either spur b fore'gn relations or

strengthen the existing ones.*® In short, variation in diplom polities he Malay

@
Sultanate’s response to the dynamism in geopolitics \and econdmy ’theaﬁﬁa.lay
Archipelago.*’” The epitome of the Malay Sultanate diplom?cy wa malqiﬁ%ted in
diplomatic letters by using courteous language and enWho p-:% diplomatic gifts.*
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For instance, after the signing of the Treaty of London on 17 March 1824, Sultan
Ahmad Shah | of Terengganu sent a letter dated 19 March 1824 to a Dutch General Baron
van der Capellen in Batavia, Indonesia (present-day Jakarta) out of his economic and p
concerns. The contents of his letter highlighted on His Highness’ intention to ¢ M eir
harmonious diplomatic relations that influenced Terengganu’s thriving trading &1 s with

the Dutch in Semarang, Indonesia.*®

Diplomatic gifts were sent in two (2) phases, viz. at the initial Y:the existing
stage. In the former, the gifts were meant to stimulate a cordial diplo tlons and in the
latter, it was aimed at bolstering the existing bilateral relati or ample Sultan
Iskandar Muda Johan Mahkota Alam of Acheh (r.1590-1636 Wey with a
diplomatic gift. The envoy was warmly welcomed by the Galiph of the Otto rﬁp,j\mnd
in return, the Caliph sent a cannon and a military adwsor%w Acheh’ 11I’ta fense
system.®! These kingdoms exchanged their diplomati
and social interests.>> The proliferation of co ~{E&‘Hoelago also
depended on friendly relations with the forelgn% never Mesitate to shift
their business elsewhere if they felt either dlsr ed by
was threatened (e.g. piracy).>® 0) >\?T ,Q\
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2.1.2 THE ISLAMIC CRAFT IN MALAY DIPLOMACY

Ever since the port-city of Melaka functioned as the hub for the spread of Islam in the
Malay World,>® Islamic teachings had been systematically integrated into the local tradifions
of State governance.® Thus, the connection between the Malayness (Kemelayua lam
was evident during the height of the Malay Melaka Sultanate.®® Hukum Kanm&a a*® and
Undang-Undang Laut Melaka®® were often cited as the best known Syakiah-based laws
during the Golden Age of the Sultanate.®* The Sultan of Melaka was ssi\;yjzz advised®?
by the Malay noblemen (Pembesar Melayu Berempat) in a modern g m structure.®® The
leadership of the Malay Sultanate was also famous for its inclina Ow;rds consultation or
Syura as evident in the Malay proverbs, such as ‘Bersend. p bak rdentmg
bagai besi’ and ‘Hati kuman sama dicecah, hati gajah sa dil ah is ay
traditional consultative-inclusive approach is a reflecho@ Islam g&ﬁa (i.e.
consultative body) that has long been practised during life ;of Prophet I\nphammad

(p.b.u.h) and his Companions (Khulafa ar- Rasyldln) 65
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The Malay Sultanates incorporated several features of Islamic Diplomacy in their
diplomatic documents such as the Arabic expression in the letterhead, decency in language

style,® the ruler’s personal seal and diplomatic gift.®” In the Malay Archipelago,
Alauddin Syah of Acheh (r.1589-1604) was amongst the first Malay Sultans kncnn ea

personal seal in diplomatic relations.®® 3

2.1.3 DIPLOMATIC RELATIONS OF THE MELAKA SULTANAT

Malaysia has started to implement policies on diplomatic relaWince the era of

Melaka Sultanate in the 15" century.5® Melaka was transformed from'a/fishing village into a

e 15/ century.” The

is a | gwhe Malay
ity) are still bei g’oragtj)ga in
modern diplomacy.”? As international trade was cra in Melaka’s Volu@ as an

entrepot,” traders’ interests were central in the formulzwmr its diplomatic rel%ﬂ_‘mﬁs.74

D

thriving entrepot in the Southeast Asian region during the early pa
Melaka Sultanate’s intelligence in managing diplomatic relati

World.”™ Some of Melaka’s diplomatic policies (e.g. Neut

8 |ewis, B. (1991) The Political Language of Islam,Nni;rsity of Ch
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Uniquely for Melaka, the security of the Sultanate was not solely hinged on her

military might but primarily on her dominance on the Free Market economy.”

During its heyday, the Melaka Sultanate also served as the centre of pro @{ of
Islam in the Southeast Asian region.”® Amongst the reasons the Melaka Sultan:ie&@wllshed

diplomatic relations with a powerful suzerain such as the Chinese Empi for the
protection against security threats from regional enemies (e.g. Siam) thatggm affect her

trade and domestic governance adversely.”” Part of Melaka’s diplomatic policy in

international trade was to ensure the continuous supply of food to Yﬁeign traders who
lived and traded in the entrepot. Since the port-city did not p suff"cient supply to
sustain such demographic, it maintained a good diploma

tion W Javanese
Islands.” Islam was a factor that appealed to the Muslim traders and other I m'cc@i’fries

to trade at Melaka entrepot.”® Aside from functioning b*for Islami ti\’iti-és, they
also felt secure and comfortable trading in the ort-cit‘\;. reou@z- a stable

government was another attraction to trade in Melaka.®*§The &i\’he Melaka Sultanate to
1

the Portuguese in 1511, however, had wave@ ’S s ing"as a };Q"W rful economic
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and geopolitical force in the Malay Archipelago.®® During the Portuguese occupation,

diplomatic relations between Melaka and its neighbours was mainly in the form of temporary

truce and unstable alliance.®* Y~

When the Dutch captured the Melaka port-city from the Portuguese i%l, the
Dutch was considered as a new European power in Straits of Melaka.®® tch East
Indian Company’s (VOC) diplomatic relations with the Malay Sultanate d between
th

two extremes — from the relatively cordial with the Johor Sultanate comparatively

hostile as in the case of the Acheh Kingdom.® Soon, the V started signing

commercial contracts with Perak and Kedah to control the tin or

Later, the Dutch had resorted to its military prowess to co e co sWalong the

Straits of Melaka to ensure the tin ore would be delivered tg,the VOC in Melaka. B'I'Q?Vvas

done after realising the future control of the tin ind could not be@mat rial%s?d via
b4 b 3

diplomacy.® o
" N %
2.1.3.1 MELAKA SULTANATE & MIEMAS *5

SS i'1 those States.®’

X

&

alay A

=

Chinese traders had been in contact m

elag@ early 221 B.C.*°
The diplomatic relations between the a Sulta\[“ex nd '\Chinese Empire as

documented in Ming Shi Lu®* was formall ed @uring.the Ming-Dynasty in the early 15t
century.®? \ %}

8 Adam, R. (2016) Hubungan Lu esulgan Melayu Melaka D% Kawasan Sekitar & Antarabangsa,
Seminar Institusi Raja (SIRAJ IV); an Luar, Kesul \r? Metayu, 29 September 2016, Perpustakaan
Negara, Pusat Kajian Institusi Raja Malaysia (PKI ni réKMalaysia Perlis (UniMAP), Arau, Perlis,
Malaysia at page 1. ‘

Source: http://melavu.Iibrarv.@w/ME‘llK R MLAH@ADAM%ZOUniMAP%2016.pdf
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ess, Greenwood Publishing Group Incorporated, Connecticut, United States of America (USA) at

V5

<

/1,{0

),

ch in Tanah Melayu & the Northern Malay Courts,
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It was officially initiated during the reign of Emperor Cheng Zhu of the Ming
Dynasty.®® The foundation of diplomatic relations between the Melaka Sultanate and the
Chinese Empire was the maritime trade links between China and India® whereby the
Peninsula’s strategic location on the route of China and Indian maritime lineptu the
Peninsula as a transit between these two continents.®® Melaka’s popularity as a e"%ational
entrepot which was spread from the Indian Muslim traders had persuaded the ChineSe Empire

to place the Sultanate as its strategic partner in commercial and diplomatic reRions.96

By 1403, the Melaka Sultanate received the first diplomatic HT rom the Chinese
ived in ,\/Ielaka and the

ire.%8 Paramesivara made

Empire.”” In 1404, a large Chinese trade and diplomatic missio
Sultanate reciprocated by dispatching its envoys to the Chine
the crucial diplomatic visit to China in 1411 to meet Empefor Yung La — theyth rd‘E@?ror

he’ E-rl%%ror.99
During this visit, the Melakan ruler’s status was ele ith.the i turecofva yellow
r\he Chls:?Emperor to

0) dj;Q!o atic missions

of the Ming Dynasty whereby Melaka polity was offigi recognis

umbrella, a seal and a set of clothing as a sign of,reco
the budding Melaka Sultanate.*?® Between 140% 35,
h

were dispatched from Malacca to China; sever ich led b

to the Srivijayan Empire, the Melaka Sulta@aﬂad contr\\egl_\ogth
&

2 U QC..?

e ruler_himself.2%! Similar

haibour chiefs, the Orang
N

Sino-Malaysian Relationship, Jurnal Antara%

Mela 4@RTMA)/International Journal of
the Malay World & Civilisation (IMAN),_Institut¥Alam n Mel ATMA), Jilid 4, No.3, September
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Laut (nomadic sea and riverine people) and had a special relation with Chinese Empire which
safeguarded her international trade.'%> When the Melaka Sultanate was no longer disturbed by
the Siamese Kingdom by virtue of the Imperial Chinese protection,®® the Melaka pT

ute

thrived as a world-class entrepot.1%* Vassalage to the Chinese Empire meant thaCth

presented was reciprocated by gifts and marks of honour, gdom

whereas Siam
levied its tribute in gold but gave nothing to Melaka in return.'%® Melaka’s monopoly over the
China’s commodity'®’ was an attraction for more international traders to tradéfn Melaka.1% It

was the era when China, under the Ming Dynasty, implemented a polwexpansmn with
commercial relations.*®® Diplomatic relations with the Chinese Empire\ens red the protection
of Malacca port-city from a powerful suzerain.*® Amazingly, the se Erl]plre was never
motivated to conquer or colonise the Melaka Sultanate.!! ueness of

Melaka Sultanate-Chinese Empire diplomatic relations @fcund pon L'tua@)g.ect

and socio-economic symbiosis.!*?> Moreover, despite Chi superiority, co rcwn@%’s never
N
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part of her foreign policies; the kingdoms that submitted to Chinese suzerainty did so

voluntarily.*

However, tribute missions between Melaka and China were discontinued inﬁq rse

of the 15" century.'* After the fall of the Melaka port-city in 1511 to the P:rgg!ye, th

Sultan of Melaka sent a petition for assistance to Emperor Wuzong in 152 laim his

throne but to no avail.!*® T

2.2 MALAYSIA’S DIPLOMATIC RELATIONS AFTER INI){&MENCE
I str

D

Malaysia’s diplomatic relations are now founded upo ate'gic geography,

on h% bilateral
than regional bi al'rtké'{ibns,

e
Malaysia also founded regional associations such as 0 andfap cI‘ed.\( ional
groups like NAM and OIC*?! as part of her stand on ilateral relations.1? The.evolution of
diplomatic relations in Malaysia could be sum arisez un I
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Ahmad Badawi (2003-2009), Najib Razak (2009-2018) and Muyhiddin Yassin (February
2020-present).

As a newly independent nation, Malaysia’s foreign policy under Tu X:ﬂ:l
Rahman Putra Al-Haj gravitated towards building its nascent economy, politic Mtional
security.!?® The independence of Malaya and creation of Malaysia had tempﬁl;w ruptured
her diplomatic relations with Indonesia and the Philippines.!?* Henc laysia had
embarked on efforts to revitalised regional relation via membership4ef several economic
associations such as ASA,'?® MAPHILINDO?® and finally ASEYE It also signified

1% andj exploring new

Malaysia’s breaking away from the Western economic depend

markets for Malaysian commodities.!?® Unlike her nei s Indonesial¥®” and the

Philippines!® that had to endure bloodshed, rebellion ;d violent frevoluation 't(\‘iftain

independence from their Colonial Masters, Malaysia ¢ he" peaceful omatie, path to
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negotiate her independence from the British Imperialist.'*> This phenomenon has created a
diplomatic advantage for Malaysia over Indonesia (in spite of their similar cultural kinship)'3
especially in terms of political stability and economic development.** However, the
Communist movement led by the Communist Party of Malaya (CPM) was deeme N tto
Malaysia’s security'® that necessitated Malaysia to seek military asswtanc%t?
Australia and New Zealand via the Anglo-Malayan Defence Agreement (AMDA)

rltaln
1957.1%6
Malaysia’s policy in Diplomatic Relations at this stage was thus, pro-WeStern and anti-
Communism.®*” Crucial events like the Indonesia’s Konfrontasi (1963-Mnd Singapore’s

expulsion from Malaysia on 9 August 1965 laid the foundation o Ws dynamic stance
138 '
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on international relations.

Under the leadership of Abdul Razak as the sec

Malaysia shifted its diplomatic relations towards Neutr
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China (PRC) on 31 May 1974*! was an illustration of both countries’ acceptance of

Neutrality in diplomatic relations.!#?

Malaysia’s Neutrality was the reason for bilateral
relations she forged with other Communist countries like North Korea.!** Malaysia

Prime Minister, Tun Hussein Onn (1976-1981) maintained the Neutrality ingdi atic
relations which was consistent with the global trend of relaxing the inten%ﬂ%a

relations amongst conflicting countries.** In tandem with Malaysia’s Neutrality, Tuh Hussein

tional

Onn had reached out to the Socialist Republic of Vietnam (SRV) — a CoWst Socialist
country in the Indo-China — to establish formal bilateral relatlonswm 145 He also

continued on bolstering regional cooperation through ASEAN, pastic Iarly in regional
security issues. For instance, Malaysia had cooperated with d m'combatlng the
Communist attacks in the Malaysia-Thailand border.14°

Prime Minister Tun Dr. Mahathir Mohammad ( 003, 2018-2 a-\:(é?ormer
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Malaysia’s future economic model**® with the aim of transforming Malaysia as a developed
country in the 21% century.*® Under Tun Dr. Mahathir’s leadership, Malaysia was proactive
in preserving international peace by serving United Nations Security Council (UNSC)

of peacekeeping missions in war-torn countries such as Bosnia,*® Kosovo®™! N ur
Leste.’> Malaysia’s commitment towards international peace and secur duly
recognised when Malaysia was elected as a non-permanent member to the UNSC oh four (4)
separate occasions, namely in 1965, 1989-1990, 1999-2000 and 2015-2016.?

Malaysia, under the premiership of Tun Dr. Mahath rienced several

transformative phases in a resilient outlook on diplomatic relations®2* alay'sia’s diplomatic

relations under the reign of Tun Abdullah Ahmad Badawi a h Prime_Mipister (2003-

2009) was dormant with domestic political issues taking thegcentre Stage, > i&g ﬁis\i’él’gn,
Q i 0

however, Malaysia became the Chair of the Non-Aligne ement ( Zh(@ until
4
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2006% and was known as a tolerant and progressive Islamic State via the concept of Islam

Hadhari.t®’

Najib Razak’s contribution as the sixth Prime Minister (2009-2018) ofigshaping
diplomatic relations was leaning towards effective bilateral relations (i.@ised,
leader-centric communications) with influential countries like the United States,%8 China®®®
and Singapore.’® His diplomacy succeeded in resolving several protrTssues with

Singapore such as the water supply agreement®®! and relocating the Kewgtapi ‘Tanah Melayu
(KTM) station from Tanjong Pagar, Singapore to Bukit Timah in Sin?@ b2

23 THEEVOLUTION OF DIPLOMATIC INVIOLA g '\d
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165 166

between the Greek cities™® and in ancient India.**® Its objective was the peaceful co-existence
amongst the ancient empires instead of domination or conquest.'®’ Hence, the importance of
preserving diplomatic immunity in sustaining harmonious diplomatic relations a

nations was demonstrated.'®® After the fall of the Roman Empire,'®° diplomatic r, gﬂb@ and
the Arts of Diplomacy regained their significance during the period of Renaissahce.’%By this
time, the envoys were provided with immunity that protected them against the” criminal
jurisdiction in their host country. It protected the diplomats from suspicw allegation

of committing crimes against the subjects and/or conspiracy against vereign of the

Receiving State.1?2 Y'

Hugo Grotius — widely known as the Father of Int nal La 1!3 —sgontributed

through his work in Right of Legation'™ and Emmericéde attel’s bo hé L\W of

Nations'’® of which made significant improvement to th lopment of diplématierefations
with several theories to justify diplomatic im iti an@;' es (@%Iy, the
Representative Character,’® Extra—Territoriali% d jonal l\@qgs.ity.178 The
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Representative-Character theory acknowledged that the ambassadors are considered as
representatives of a sovereign State which has sent them to the Receiving State.X”® Similarly,
diplomats are the representatives of the independent States!®® and their immuniti

privileges are derived from the fact that the sovereignty of their mastersgha be
respected.’® Extra-Territoriality posits that the beneficiaries of the diplomatie immunities
are deemed to be outside of or beyond the territory of the Sending State. Hence, the
immunities and privileges are extended to the ambassadors who are serving outside of the

territory/boundary of the Sending State.®? \[

;basradors are only
protected from violence and illegal constraint per se, that wo

der oWantage to
the diplomatic immunity’s regime at all.1® Such immunity4that protected a sado@i’?om

Criminal prosecution had separated the natural leg teCtion avai men

e to-al
p otetti S coQgFred only
to diplomatic agents by international law (i.e. Law,0f Nations).'**Dj matif{&\unity went
through rapid growth during the 17 until 20¢ les ):}n inter aIi@<’t e inception of
permanent diplomats.'® The Functional Neces inciple wa elativ®new compared to

the other two and its foundation was t)’(,ajension %\NaWJr @’s emphasis on the
necessity of maintaining diplomatic relati andfthe n eqto \ct the individuals who

performed/involved in internationN ions.!
diplomats had often led to diplo use rnd

Hugo Grotius in Law of War and Peace opined that i

emanating from the Natural Law and the greater scop

ever,‘l‘he unchecked powers of

tes.t his issue was later curtailed
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during the Congress of Vienna 1815 — the first multinational conference attempting to

regulate diplomatic relations.®

The first step towards better management of diplomatic relations was by d%;ing
specific positions in diplomatic mission such as ambassadors, diplomatic agen %harge

d’affairs which resolved the issue of precedence amongst the diplomatic agents. he abuse

of diplomatic inviolability was collectively decided during the Vienna Co 1815%% py

adopting a qualified immunity and privileges structure against the, unféettered regime

protecting the diplomats.'®* Functional Necessity is now the domind?ery on diplomatic
ificat

immunities and privileges in modern diplomacy.!? Prior to the

ion'via the Vienna
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was founded and expressed in the form of Customary Internati aw!® anghi fILRerQQG' by
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24 THE FORMATION OF THE VIENNA CQEVE
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that entailed a wider inviolability to the ambassadors, their family members and staff against
both criminal and civil litigation, the immunity of their premises from legal suit and their

exemption on taxes and custom duties.'® The codification process of diplomatic relati
diplomatic immunity was a difficult task.'®” The Congress of Vienna in 1815, fer ce

198 and the codification cofitinued in the

had adopted only the rule of diplomatic precedence
Havana Convention in 1928'%° and later in the Draft Convention of Harvard earch in
International Law 1932.2%°° Thus, the establishment of the International Lav Commission
(ILC) in 1947 had simplified the arduous task of codification.?’ \[

ime'i suitable to be

codified; chief amongst them was diplomatic privileges and i ities.202 L ater in 1928, the

Havana Convention on Diplomatic Officers was signed by the United States?°

it being brief, it catered for the foundation of obligatiaégst diplo
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the draft Articles of a Convention adopted by the ILC in 1957.2%7 In March 1961, 81 States
partook in the United Nations Conference on Diplomatic Intercourse and Immunities held in
Vienna, Austria where they deliberated on the actual text of the Convention on Dip
Intercourse and Immunities which was later known as the Vienna Convention o m
Relations 1961 (VCDR 1961).2%8 It was adopted on 18 April 1961%%° and e r(%on 24
April 1964.21° The success of the VCDR 1961 could be attributed to the grace peridd granted
for States to adequately adopt and adapt to the new system?!! and th&f'acceptance of
reciprocity between States as the ultimate punishment for its vioIation.Zﬁ\)

241 THE VIENNA CONVENTION ON DIPLOMATICR TENS‘l%l
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classic art?!’ that transcends time, religions, and politics?*®

and even underpins an inter-
disciplinary approach.?®® It has also been defined as the utilisation of one’s intellect in
managing international relations in a harmonious way.??° Surprisingly, despite dip

221

being pervasive in modern living, it remains an under-developed science that ditm gap

between the theory and practice.

While diplomatic law remains the oldest division of international T regulating
diplomacy and diplomatic relations was only achieved via codificatio\ha} esulted in the
VCDR 1961.22% Reciprocity which is central in the VCDR 1961 ensu pliance by State-
parties which results in diplomatic stability.?* However, recipr 'Y:
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Sending and Receiving State.??’ Conflicts often occur when interference is justified on

matters relating to violations of human rights in the Receiving State.??® Thus, modern

diplomacy strives to strike the balance between guarding the universal human rig

refraining from interfering in Receiving State’s domestic affairs.?? c\
Throughout the years, the public’s attention on diplomatic relations ifted from
the abuse of diplomatic immunity to the risk of diplomats being exp violence,

terrorism?®° and political persecution.?*! One incident to illustrate4the ytlnerability of
diplomatic mission to terrorism was the U.S.-lran Hostage Crisis in Yﬁ The siege of the
i thf world history

American embassy was acknowledged as the longest hostage
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keep abreast with the energetic, democratic and liberating practice of diplomacy.?®’ The
VCDR 1961 is a legal legacy as it is widely adopted by other treaties such as the Vienna
Convention on Consular Relations 1963,2% the Convention on Special Mission 1969?!1
the Convention on the Representation of States in Their Relations with | N nal
Organization of a Universal Charter 1975.24° Such adherence supports th&@at the
VCDR 1961 is a successful collective effort amongst the international community, €specially
the international law Commission (ILC).?*! It enables the diplomatic mission to perform
duties without duress or interference from the Receiving State and corrwate freely with

the Sending State.?*? In addition, the VCDR 1961 also caters for th roversial issue of
Persona non Grata 2** which often entails retaliation from the%& ate. 2

25 DIPLOMATIC RELATIONS BETWEEN MALAYSIA’AND NORT kQREA,
DIPLOMATIC IMMUNITY & PERSONA NON § _f)

251 INTRODUCTION: THE EVOLUTION PLOM R{&TIONS
BETWEEN MALAYSIA & NORTH KOREA X~
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unist movement in
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Tunku Abdul Rahman — the nation’s first premier — was predominantly pro-West (i.e. pro-
U.S.) and anti-Communism.?*” On 21 April 1964, Pyongyang established diplomatic relations
with Jakarta — 9 years prior to the setting up of diplomatic relations with Malaysia in

in which Kim Il Sung (North Korea’s first Supreme Leader)®*® had fullys ted
Indonesia’s Crush Malaysia (Ganyang Malaysia) campaign from 1963 until 19%‘9\ close
bilateral tie between Indonesia and North Korea was forged and subsequently materialised
into the Jakarta-Phnom Penh-Hanoi-Pyongyang-Beijing Axis in 1964.%° AW, it was not
surprising that North Korea initially treated Malaysia unfavourably byan her support

for Indonesia.?®® Malaysia’s stance on foreign policy was renewed wheén Tun Abdul Razak

acted as the Second Prime Minister and re-aligned Malaysia cti01' in diplomatic
relations from the pro-Western outlook to move toward Neutrality a - g'nment in
international relations gradually.?® For example, Tun Razak®8wisit to China on 2 1\4@}:’3574
was groundbreaking in diplomatic relations as Mal was still fbatthing against the

} 4
Communist Insurgency (Second Malayan Emergency?&-l%ﬂ){ e localsentiment

against Communist-Socialist countries was nothiﬁg\bL} ani :
v&g almost all other
t S_ﬁ 2% The reason was

D

Malaysia was the first ASEAN country to re (a) China

S
" S
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simple for Malaysia; the best way in sustaining geopolitics and diplomatic relations for the

long run was the route towards Non-Alignment and Neutralisation.>®

The culmination of the shift in diplomatic relations resulted in Malaysia E i 'ngthe

Non-Align Movement (NAM) in 1970%° and initiated the Zone of Peace, and
Neutrality (ZOPFAN) in 1971.2%" At the same time, Kim Il Sung had int a State
philosophy known as Juche (Self-Reliant) partly to oppose the wide-sprea influence of

foreign powers since the Cold War.?® It was meant to inculcate the spikits of independence
and Self-Sufficient in critical areas such as politics (Chaju), economi rip) and national

Y:Z h Korea.?® As
her stWorld, Kim
y enlargi he's@é of
281 This/str ic’gebp litical
R ssﬁ) i chie{jg:onomic
proponent®®? and the urgency to counter the rise of Republic o (Sogg'orea) as the
new economic powerhouse in Asia.?%® The n%xés ai Qéd demQQs ating a better

Article 17¢North l@:a’s Constitution:

defence (Chawi) and most importantly, to justify his autocratic
North Korea began to realise that the country had been isolat

Il Sung gradually rebuild Pyongyang’s Hermit Kingdom i

[ty

her diplomatic relations beyond the Socialist-Communi

move was due to the gradual fall of the Soviet Uni

diplomatic approach to the rest of the world.?
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The State shall establish diplomatic as well as political, economic and cultural

relations with all friendly countries on principle of complete equality, independence,

mutual respect, non-interference in each other’s affairs and mutual benefit. T

Despite once being a staunch opponent to Malaysia, North Korea’s dipl ic path
was destined to converge peacefully with Malaysia when Pyongyang joined é‘as a full-
fledged member in August 1975.2%° The idea of being politically mdepen geopolitics
as posited by NAM which intertwined with Juche, particularly i u (Politically
Independent) had attracted Kim Il Sung to join the coalition.?®® It see at from this point
onwards, the diplomatic course between Malaysia and North K bee,1 set to change

from animosity to diplomacy.%’

252 THE ADVANTAGES OF MALAYSIA-NOR OREA PL@TIC
RELATIONS

Prior to the rupture of diplomatic relations, enjoye \ﬁormously
from the trade relations with Malaysia.?®® North so vi alay S her entrance
ilarly, in 2015,

imQ0rts of electrical and

to the markets of other countries in the theast Asian
Malaysia’s trade with North Korea totalle M22.72 n T
electronic products, chemicals and Is o woé}nd steel products.?’
Technological collaboration with No orea |wr'é haé}rowded fruitful results in
the form of advanced padi plantln ech ue an r pad@rlant which could withstand
prolonged dry-spell and mfest Wa ro]ecte h@tf 2019 until 2020, Malaysia will

D

import 1.12 million tonnes of r|ce om nﬁ tnam that accounts for more than
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80% of Malaysia’s total global import of rice.?’ Malaysia’s ability to increase padi
harvesting by using North Korean technology is a good prospect for her economy especially
when there is no more increase in padi planting areas in the country and Malaysia’s

population is expanding by 3% annually.?”? In the long run, the transfer of techno M adi
planting from North Korea will alleviate Malaysia’s dependence on foreign i %o feed
its growing population.?’® Malaysia’s cooperation with North Korea in agriculturé’is part of
Putrajaya’s efforts to reach out to the isolated State, thus enhancing their'bilateral ties.?’*
Foreign labour is an issue which has been grappling Malaysia since thewon of the Look
East policy in 1981.2”° The flow of foreign workers to Malaysia h ome the bone of
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nt c prplied to
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e
as nt and
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contention between Malaysia and the source countries as their arr

crime rates and the rise in social ills.2”® However, the same arg
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legally in Malaysia, were involved in the propogation of their political agenda.?’® As such,
Malaysia could consider North Korea as an alternative source of dependable foreign labour?™
particularly in certain industries which demand high-skilled workers but are snub

Malaysians due to the nature of such jobs which are dirty, dangerous and df% D-

Jobs).280

253 THE ASSASSINATION OF KIM JONG NAM & THE S SION OF
DIPLOMATIC RELATIONS BETWEEN MALAYSIA & N% KOREA
The murder of Kim Jong Nam at Kuala Lumpur InternationéYsaort 2 (KLIA2) on

13 February 2017 by VX Nerve Agent left the nation in shock.? the')ries behind the

murder had been suggested by critics and observers; chief a the i&w that Kim
Jong Nam was a credible pretender to the Kim’s autocraticfdynasty.?®? Moregver, KiQYR)ng
Nam was the ideal candidate for China’s economic refo ich suppaortedithe libe\;(gt)lon of

North Korea’s economy?®® that will run contrary to Yold_phil of.@gﬁe (Self-
Reliant) which is the backbone of Kim’s family 1 itm \KKorea. 4%:dopting the
economic liberalisation policy will definitel @ﬁ J rbl\U

assassination and the eventual banishment of th Korean a assad@rom Malaysia as

Persona non Grata have ruptured the o@jordial a\ar?fu A@ordinated diplomatic
n )
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relations between the two countries with different political ideologies.?®® Nonetheless, the
murder case has piqued the public’s curiosity on North Korea and on the extent of diplomatic

relations it maintained with Malaysia;?®" a bilateral relation that even surpassed Mal
diplomatic relations with the People’s Republic of China (PRC).?% c\

On 1 March 2017, two (2) individuals accused of the murder: Indone iti Aisyah
and Vietnamese Doan Thi Huong who are believed to be the assailants Tr (4) other
unnamed suspects were charged at Sepang Magistrate’s Court. They®were, Charged under
Sections 302 and 34 Penal Code for the offence of murder and Cdz.vy*atention.289 The

murder Trial started on 2 October 2017 at Shah Alam High $ ALFUSt 2018, both
of the accused were ordered to enter their Defence after th decided_theggrosecution
had succeeded in establishing a prima facie case against ¢hem.?®® Ho eide\gfl\ma'rch
2019 the High Court judge ordered a Discharged Not A ing to an Ac tal’(DNCRA) to
Siti Aisyah.?®! This decision was partly due to a dipl ic ap al"nvsj;/jt donesian
government to Malaysian government.?®2 In a letter written donesian Minister of
Law and Human Rights, the Minister pleadeéé A %:e

reconsider the charges against Siti Aisyah ON ound that Was‘®eived and hence,
\ A
A
& S
Y-
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innocent.?®® Further, the Minister requested that the criminal charges should be re-evaluated
by taking into account the longstanding and good diplomatic relations between both
countries.?®® As a result of Track 1 Diplomacy between Malaysia and Indones

Attorney-General agreed to drop the charges based on the merits raised by the(ll) ian

Minister.2% 3

On Thi Huong’s side, the prosecution however, proceeded with t 12% despite
appeals made by the Vietnamese government for the withdrawal of the faurder'charge.?®” The
Malaysian government explained that the decision on whether to Tor discontinue a
Criminal case is the prerogative of the Attorney-General rtic'e 145 Federal
Constitution without the interference from the Malaysian g ent.2% The deCision had
resulted in backlash from her Defence lawyers, alleging,.the Malaysian verﬁm@t’ of
discrimination.?® It was argued that since a prima fac%vas establishéd Agalq both
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accused whom stated similar Defence3®

- in view of the acquittal (not amounting to a
discharge) of Siti Aisyah®®! — the charge against Thi Huong should have been withdrawn as
well.3%? Nevertheless, it was revealed in a CCTV footage tendered as evidence during t

that Thi Huang was seen approaching the deceased, placing her hands on the dec N ace
and running away.3% The same evidence showed Siti Aisyah was walking alay fgom the
crime scene without committing the alleged murder,*® hence a weaker céainst Siti

Aisyah as argued by her lawyers.3%

Later, on 1 April 2019 the judge sentenced Thi Huong to threY).years and four (4)
months in jail after she pleaded guilty to a lesser alternative char Section 324 Penal
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Code for voluntarily causing hurt by dangerous weapons or
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and plea-bargaining by her lawyers, the sentence was an% eleas@an 3 May

https://www.straitstimes.com/asia/se-asia/vietnamese-wom
freedom {S

300 Hamdan, N. (2019) Jong Nam Murder Trial: A to Drop es Al Vietnamese Doan,
Nation, The Star, Star Media Group, Petaling Jaya, Selan aru: Ehsan S) dated 14.03.2019.
Source:https://www.thestar.com.mv/news/nationlz%m/ionq— uger t ial.;c refuses-to-drop-

Y . i
i -|onq-ﬁ51m-mu er-in- hvsm-seeks-

charges-against-vietnamese-doan/
301 (2019) Siti Aisyah Freed After Prosecution
Petaling Jaya, Selangor Darul Ehsan, Malaysi
https://www.thestar.com.my/news/nation/20
prosecution-withdraws-case

discharg f-the—h ~siti-aisyah-freed-after-
)

302 Khalig, R.U. (2019) Malaysia Pushes Vietnames an @n Murder, Anadolu Agency (AA),
Ankara, Turkey (TUR) dated 14.03.2019. S ( Q

https://www.aa.com.tr/en/asia-pacif i —pushes— rial- v' tnamese-woman-in-kim-murder/1417962

303 (2019) Vietnamese Woman'’s Murder Tgfial to G%}Q he Asean Post, Digital Media Nusantara,
Kuala Lumpur, Malaysia (M dated 1‘5 Sour ttps://theaseanpost.com/article/vietnamese-
womans-murder-trial-continu %

304 Rashid, F.H. (2017) Wi Ho th K ects, ding Jong Nam’s Accused Murderers a Tall
Order, Crime & Courts, traits Times ftrai s{ Times (M) Berhad, Media Prima Group, Bangsar,

Kuala Lumpur, Malaysia atec%S 07 .isource:

https://www.nst.com. ews/erime- /07/261623/without-n-korean-suspects-defending-jong-nams-
accused-murderers N oreans Initially Identified as Suspects: Jong Nam
dn. Bhd., Petaling Jaya, Selangor Darul Ehsan, Malaysia

Murder Trial The% , Sungv

(MAS) dated 08.11.

Source: https://web.archive.org/web/20180315684247/http://www.thesundaily.my/news/2017/11/08/two-north-
koreans-initi identified-suspects-jong-nam-murder-trial

395 Dinh, g, E. (2019) Vietnamese Sus;%ct in Kim Jong Nam’s Killing Seeking Release, AP News, The
Associate SSEAP), New York, United States of America (USA) dated 14.03.2019. Source:
m/ead613cc72524b69903710ea3aab4da2 “While Aisyah’s release was partly political, the
er was also seen as weaker as her lawyers have told the court there was no video evidence
accosting Kim at the airport.”

, N. (2019) Jong Nam Murder: Vietnamese Doan Sentenced to Three Years’ Jail, The Star, Star
oup, Petaling Jaya, Selangor Darul Ehsan, Malaysia (MAS) dated 01.04.2019. Source:
https://www.thestar.com.my/news/nation/2019/04/01/jongnam-murder-vietnamese-doan-sentenced-to-three-

years-jail

47


https://www.straitstimes.com/asia/se-asia/vietnamese-woman-in-kim-jong-nam-murder-in-malaysia-seeks-freedom
https://www.straitstimes.com/asia/se-asia/vietnamese-woman-in-kim-jong-nam-murder-in-malaysia-seeks-freedom
https://www.thestar.com.my/news/nation/2019/03/14/jong-nam-murder-trial-agc-refuses-to-drop-charges-against-vietnamese-doan/
https://www.thestar.com.my/news/nation/2019/03/14/jong-nam-murder-trial-agc-refuses-to-drop-charges-against-vietnamese-doan/
https://www.thestar.com.my/news/nation/2019/03/12/discharged-out-of-the-blue-siti-aisyah-freed-after-prosecution-withdraws-case
https://www.thestar.com.my/news/nation/2019/03/12/discharged-out-of-the-blue-siti-aisyah-freed-after-prosecution-withdraws-case
https://www.aa.com.tr/en/asia-pacific/malaysia-pushes-trial-of-vietnamese-woman-in-kim-murder/1417962
https://theaseanpost.com/article/vietnamese-womans-murder-trial-continue
https://theaseanpost.com/article/vietnamese-womans-murder-trial-continue
https://www.nst.com.my/news/crime-courts/2017/07/261623/without-n-korean-suspects-defending-jong-nams-accused-murderers
https://www.nst.com.my/news/crime-courts/2017/07/261623/without-n-korean-suspects-defending-jong-nams-accused-murderers
https://web.archive.org/web/20180315084247/http:/www.thesundaily.my/news/2017/11/08/two-north-koreans-initially-identified-suspects-jong-nam-murder-trial
https://web.archive.org/web/20180315084247/http:/www.thesundaily.my/news/2017/11/08/two-north-koreans-initially-identified-suspects-jong-nam-murder-trial
https://apnews.com/ead613cc72524b69903710ea3aa64da2
https://www.thestar.com.my/news/nation/2019/04/01/jongnam-murder-vietnamese-doan-sentenced-to-three-years-jail
https://www.thestar.com.my/news/nation/2019/04/01/jongnam-murder-vietnamese-doan-sentenced-to-three-years-jail

2019.%397 The outcome of the murder trial has a lasting impact on strengthening the diplomatic
relations amongst Malaysia, North Korea, Indonesia and Vietnam.®® The absence of any
diplomatic missions between Malaysia and North Korea at the moment is a sign of tenwaﬂ/
fall out in their diplomatic relations.3®® This phenomenon may indicate that Mala N 0s

—+

its neutral State status she proudly held on for so long, being the only countrySin the'region
able to bring North Korea and other ASEAN countries for negotiation. In the past, Kuala
Lumpur used to serve as a venue for secret meetings between Japan,'° the’ United States,
South Korea and North Korea that has started since two decades ago.3wct, in 2018, the

United States had shown her interest to groom Malaysia as the regiorWer towards North

Korea’s denuclearisation.?2 Malaysia however, under Tun Dr. Mahathis — thd individual who

spearheaded the diplomatic relations between Putrajaya and ang 4 ago — are
@
eager to rekindle the damaged diplomatic relations. It is just,a matter; of time ’befg'rgx;oth
countries repair and resume their diplomatic relations.3* \
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In hindsight, it seems that North Korea stand to lose more than Malaysia especially
after two (2) U.S. — North Korea Summits held in Singapore and Vietnam failed to deliver
any positive outcome.®** With the change in the U.S. administration, former President
Trump had ceased the Strategic Patience strategy®® employed by Barack Obam ich
means that military actions are probable against North Korea for any %i@

provocations.®'® Furthermore, the United States under the leadership of new Presidént Joseph

future

Biden shows no signs of abatement in denuclearising North Korea.3!” \The diplomatic
quagmire between the U.S. and North Korea is aggravated with Kwng Un’s latest
decision in January 2021 to upgrade North Korea’s nuclear wea ns?a%ilities.318 Thus, it
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given the Malaysian government the chance to reassess all merits and demerits of sustaining
diplomatic relations with a volatile country like North Korea.’?> Nonetheless, the
assassination of Kim Jong Nam has managed to unite all Malaysians regardless of thev!,
religions and political affiliation. It could only be achieved when Malaysians realj the
security of their country was truly at stake against a country possessing n@apons

technology.3?®

254 THE SEVERANCE OF DIPLOMATIC RELAT S: BETWEEN
MALAYSIA & NORTH KOREA

On 19 March 2021, North Korea unilaterally severed her di icati relations with
Malaysia.®?* The reason being was Malaysia’s Federal Cou ision o Wr 2020 to
ext

reject North Korean businessman Mun Chol Myong’s appéal against ition Q?ﬁest
from the United States’ authorities.*>®> Mun Chol Myon arrested in 1 ay’ 2019 under
Section 13 (1) (b) Extradition Act 19923% following t fron the U* .327{9Y-offences
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Mun Col Myong, via his application for Writ of Habeas Corpus to challenge his
arrest,3! appealed that he was innocent and was caught in a diplomatic dispute between
North Korea and the U.S.%% In dismissing the appeal, Malaysia’s highest Court StatedTl
requirements under the Malaysia-United States Extradition Treaty 1995 had bee
The prosecution argued that it was the Malaysian government duty’s to as@ S. in
extraditing Mun Chol Myong.33* Prior to the Federal Court’s decision, the Kuald Lumpur
High Court in dismissing the Habeas Corpus application stated that there 'Was insufficient
evidence tendered by Mun Chol Myong to challenge the money-launwcharges and to

prove the indictments filed by the U.S authorities were politically ha@"
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North Korea lashed out at Malaysia’s decision by describing it as an ‘unpardonable
crime’® and insisted that Mun Chol Myong was innocent.**” Mun Chol Myong — who is not

a North Korean diplomat®*®® — is the first North Korean ever extradited by any countr

O Asa

result, Malaysia reciprocated by ordering the North Korean diplomatic mission to*vacate its

world to face charges in the U.S.3%° Reports revealed that Mun Chol Myong was-a ted
3)3

with North Korean intelligence services i.e. Reconnaissance General Bureau (

diplomatic premise and leave Malaysia on 21 March 2021.3*! Malaysia alsd¢had shut down
her embassy in North Korea which was suspended since 2017.342 \)
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In its official statement, Malaysian Foreign Ministry regretted North Korea’s
unilateral decision to sever their diplomatic relations.>*®> Malaysia had optimised her
diplomacy with North Korea by a view to rejuvenate their diplomatic relations even a
reprehensible murder of Kim Jong Nam in Malaysia.3** After 48 years of bilater ns,
North Korea’s irrational decision has officially ended her diplomatic relatiops with

Malaysia.3*

26 DIPLOMATIC IMMUNITY & PERSONA NON GRATA \,:

2.6.1 DIPLOMATIC IMMUNITY Y'

Diplomacy is defined as any means of which the St tablishybtlateral relations

through their authorised agents (i.e. diplomats).3*® It is also a tactfulskillithat ges pﬁaple
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extend theimmunity for the diplomats of the Sending State.®*! ‘Inviolability’ refers to the
elevated status of immunity accorded to a diplomat than to a commoner in the Receiving
State in view of his official duties on behalf of the Sending State.**? Malaysia is a Stat

to the VCDR 1961 when she ratified the same on 9 November 1965.%%® Under th m
Transformation,®* the VCDR 1961 became part of the Malaysian law after t %amatic
Privileges (Vienna Convention) Act 1966 (Act 636) has come into force on the 9 December

1965.%%

The 53 Articles in the VCDR 1961 provide the comprehensi uidelines for the

establishment, maintainance and termination of diplomatic relati

een States that are

eWrticle 29
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diplomatic agents (Article 29),3% their family members [(Article 73 (1)],%%! documents and
archives (Article 24),%%? official communication/official correspondence [Article 27 (2)],%
the diplomatic bag [Article 27 (3)]*** and the diplomatic courier [Article 27 (5)].3%° Y*
Further, reciprocity is also a prominent feature in the diplomatic immunity N the
Functional Necessity theory.®® Any adverse decisions such as Persona non G % either
State will trigger retaliation that leads to eventual severance of diplomatic relations.®®” In
view of the Research Problem, this Thesis concentrated only on the diplomatic immunity
afforded in criminal jurisdiction under the VCDR 1961 and the cases othereof.
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that the diplomatic immunity only caters to those functions/duties which are classified as the

official functions of a diplomat (i.e. diplomatic functions) in the Receiving State.®”® Amongst

the diplomatic functions performed by a diplomat is set out in Article 3 (1). Y~

Over the years, the VCDR 1961 departs from earlier legal the;%ch as

Representative Character and Extra-Territoriality towards Functional Neces justifying
diplomatic immunity.3’* The essence of Functional Necessity theory is sed in the
Preamble®’? and Article 29.5”® Unlike in civil disputes,®* the exemption ¥from criminal

jurisdiction in the Receiving State is absolute as stated in Article 3 /> The diplomatic
immunity and privileges are not attributed to and for the benefit o Iomrt per se but are

attributed to the recognition of State’s sovereignty.3’® Th mati¢c mupity actually
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374 Brohmer, J. (1997 munity' & th

uman Rights, Kluwer Law International, The Hague,

The Netherlands (NED) atpage 27 ‘
375 Breau, S. (20 estions & Answers International Law 2013 & 2014, Oxford University Press, University
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rule of territorial jurisdiction.®®° In short, the official diplomatic functions as listed in Article

3 (1) could not be executed without the protection against the local criminal jurisdiction.38!

A diplomatic agent shall always be mindful that in spite of being i m,
respecting the laws and refraining from interfering in the internal affairs of eiving
State are part of his official duties as per Article 41 (1).%82 He is also expectef&g sensitive
to the cultural niche and promote friendly relations with the Receiving StatTith regards
to criminal jurisdiction for crimes occurring in the Receiving State, w onality of the

suspect or the accused (assuming the diplomatic agent is a citizen ending State) is

prevalent via the Active Personality/Nationality principle.®® tiony over offences

committed abroad (i.e. International Crimes/Trans-bounda es) Jjs“wital 4m order to
prevent the perpetrator from escaping any prosecutiongand punishmen S‘lrQR'the
diplomatic immunity appears in various variants foént subjec eILted\ 0 the
se ub]'e 3 Tha@ﬁdents of
\sran ragrom trivial
cri(mﬁzs ch as murder,
SIS
N
e

()
30 Akande, P. & Shah, S. (2011) Immuniti Officials, Imtefhati rimes & Foreign Domestic
Courts, The European Journal of Internatiom Volume . 4,0 Academic, Oxford University
page 8@

Press, The University of Oxford, Oxford, United Kingd
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diplomatic mission, it increases the likelihood of abu
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Against Corruption, Pretori versity La e‘us (P@ty), Faculty of Law, University of Pretoria, South

Systems, United i ucatighal, Sci tific Itural Organisation (UNESCO), Encyclopaedia of Life
Support Systemj: S$), EOLSS ishers Co{zrpany Limited, Oxford, United Kingdom (UK) at pages 109

Africa at page 68
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iversity of Cambridge, Cambridge, United Kingdom (UK) at page 41

. itor) (2009) The Oxford Companion to International Criminal Justice, Oxford University
iversity of Oxford, Oxford, United Kingdom (UK) at page 229

iplomatic Privileges & Immunities, Hearings and Markup Before the Sub-Committee on

ates of America (USA) at page 181. See also Yeakey, C.C. et. al. (Editors) (2014) Urban Ills: Twenty-
First-Century Complexities of Urban Living in Global Contexts, Lexington Books, Lanham, Maryland, United
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espionage and drug-trafficking.®®” In serious cases, the Receiving State will ultimately evict
the impugned diplomat as Persona non Grata [Article 9 (1)].%%8 Examples on how the abuse
of diplomatic immunities are handled by countries according to the VCDR 1961?!5

follows: - ﬁ\(’}

2.6.1.1 THE PROSECUTION & SENTENCING OF MUHAMMA
RIZALMAN BIN ISMAIL IN NEW ZEALAND3#
w ;charged with

Muhammad Rizalman bin Ismail was a Malaysian diplomat

sexual violence before a Criminal Court in Wellington, New Zeala 2,0n 9 May 2014,

Rizalman who was working as an Assistant Defence Attac e I"/Ialaysian High
Commission in Wellington was arrested by the New Zeal lice®% Wged with
392

assault and burglary with the intention to rape a 21-year oldslocal woman. as t(HU'ght
to the Wellington District Court and was facing maxi%(m) year ir‘p&h ment
upon conviction.3* Wisma Putra later invoked for di tic_immunity® a dw.equested
Rizalman to be sent back to Malaysia on 22 aylgf?’95 \o\unatel%&?s return to

Malaysia had left the impression that the d@m Tﬁy inv%e as a mean to

O

DS
DS

387 Novakovic, M. (Editor) (2020) Diploma ity: Evolution/& Rec ountry Developments, Palgrave
Macmillan, Springer Nature Singapore Private Limited, Si (SIN) a%ges 126 & 127

388 Crawford, J. et. al. (Editor) (2010) The Law of Intgrnati Iﬁe@ility, Oxford University Press, The
University of Oxford, Oxford, Unite (UK) at'page ;Q
389 The Queen v Muhammad Rizalman Bingsmail Q%;Z £085-0 3 [2015] NZHC 3216
Source:https://offenders.sst.org. —contemiu‘msa 16/03/ AMMAD-RIZALMAN-BIN-ISMAIL-
Sentencing-Notes.pdf e

390 (2014) Malaysian Diplo in Na@ealand, New Straits Times (NST), New Straits
Times (M) Berhad, Media Uli|a L(rlpur, Malaysia (MAS) dated 21.11.2014. Source:
https://www.nst.com.my/| sian*diplomat-denies-sexual-assault-new-zealand

391 (2014) Former Mili : ew, Z ala@g:ourt, News, New Straits Times (NST), New Straits
Times (M) Berhad, i umpur, Malaysia (MAS) dated 26.10.2014. Source:
https://www.nst.com.m ry-attache-faces-new-zealand-court

392 (2014) Malaysia®Riplemat Denie -Assault Charges, Asia, BBC News, British Broadcasting
Corporation (BBC), London, United Kingdogwaé;lb dated 21.11.2014. Source:

https://www. news/world-asia-3014

393 Davison, Ig(2014) Sex Case Diplomat to Réturn to New Zealand, New Zealand, The New Zealand Herald,

Auckland, aland (NZ) dated 02.07.2014. Source:

X rald.co.nz/nz/news/article.cfm?c_id=1&objectid=11286442
4/2014, Malaysian High Commission Wellington, New Zealand dated 21.05.2014. Source:
.documentcloud.org/documents/1211342/malaysian-tpn-response.pdf
alaysian Military Man Muhammad Rizalman bin Ismail’s Sentence ‘A Kick in the Guts’ for Victim,
National, Stuff, Wellington, New Zealand (NZ) dated 04.02.2016. Source:
https://www.stuff.co.nz/national/crime/76529955/malaysian-military-man-muhammad-rizalman-bin-ismails-

sentence-a-kick-in-the-quts-for-victim
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escape from prosecution and punishment in New Zealand.3%® In early October 2014, the New

Zealand government had filed a request for extradition against Rizalman.**” Consequently,

the Malaysian government waived Rizalman’s immunity and extradited him to New

to face his criminal trial on 24 October 2014.3% Rizalman pleaded guilty to the c of

indecent assault and was sentenced to nine (9) months home detention in We’_gjt@
h

Zealand.®® On 4 November 2016 he was deported to Malaysia after serving his séhtence.*®

, New

The case underscores Article 31 (4) that the diplomat was still subjecteWhe criminal
jurisdiction upon arrival to his Sending State (i.e. Malaysia). Desplte h no extradition
treaty with New Zealand,*®* Malaysia took the right decision?® p serve their good
diplomatic relations by extraditing Rizalman to Wellington and to the Ibcal jurisdiction
(i.e. Territorial Jurisdiction) in determining his fate.

\
2.6.1.2 THE MURDER OF CONSTABLE YV C’)

Y‘

Constable Yvonne Fletcher was fatally shot o Aprl 98 Whl@ﬂn duty to
control a protest against the Muamar Ghadaffi’ s ﬁ?e t L1bya®'nbassy at St.

James Square London 404 |nvest|gatI0nS @ that CE&S&QW&S ShO'[ by a

3% (2014) Malaysian Envoy in New Zealand Se ossibly Ext |te eek Report Says, Home,
Malaysia, Malay Mail, Malay Mail Sdn. Bh g Jaya, Sel san Malaysia (MAS) dated
18.10.2014. Source:

https://www.malaymail. com/news/malav5|a/2 /18 -sex-case-possibly-extradited-
next-week-report-says/765909

397 Dougan, P. (2014) Extradition R ed for Malaysia Dpl@he New Zealand Herald, Auckland,
New Zealand (NZ) dated 03.10.201

https://www.nzherald.co.nz/nz/news/articl fm7c\|d:1 -Q336494

Natl rﬁ];he Star, Star Media Group Berhad, Petaling
10. 201
/10/24Wammad rizalman-extradited-to-new-zealand
e De e\on for Indecent Assault, Nation, The Star, Star
alaysm (MAS) dated 03.02.2016. Source:
2/ /nmhammad rizalman-sentenced-to-nine-months-home-

3% Cheng, N. (2014) Rizalman E
Jaya, Selangor Darul Ehsan,
Source: https://www.thestar.

399 (2016) Rizalman Sent

dited to

detentlon for mdece

400 Divakaran, P. ImansRetur me A@ervmg Jail Sentence in New Zealand, Nation, The Star,
Star Media Grou a Petallng Jaya, S ango alaysia (MAS) dated 04.11.2016. Source:
https://www.thestar.co mv/news/natlon/2016[ﬂ.[ 4/rizalman-returns-home-from-new-zealand

401 Habibu, S: Rizalman to Go Back to?/ Zealand and Face Trial, Nation, The Star, Star Media Group
Berhad, Pet Jaya Selangor Darul Ehsan, Malaysia (MAS) dated 24.10.2014. Source:
https:// 5 com my/News/Nation/2014/10/24/Rizalman-to-go-back-to-NZ-and-face-trial/?style=biz

: 2014) Rizalman Extradition Delay Is Injustice, Letter, Malaysiakini, Mkini Dotcom Sdn. Bhd.,
Selangor Darul Ehsan, Malaysia (MAS) dated 07.08.2014. Source:
.malaysiakini.com/letters/270819

J.M. (2014) Dog Stags & NAAFI Growlers, Troubador Publishing Limited, Wistow Road, United
(UK) at page 29

404 Bradley, C.A. (Editor) (2019) The Oxford Handbook of Comparative Foreign Relations Law, Oxford
University Press, The University of Oxford, Oxford, United Kingdom (UK) at page 655
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submachine gun which was fired from the Libyan embassy.*® As a result, the embassy was
under siege by the Metropolitan Police for 11 days.*%® The standoff between the Metropolitan
Police and the Libyan embassy was eventually resolved when the British government wm
the Libyan diplomatic staff to leave the premises without undergoing any i

interrogation.“’ In this case, there were at least three (3) types of V|0Iat|0ns unlty
and privileges under the Vienna Convention, namely abuse of the dipl premlse
(Articles 22 & 41), abuse of the diplomatic bag (Article 27) and abuse of{the diplomatic

status (Articles 29 & 31). The Libyan embassy in London was expl a fortress for
408

harbouring weapons and terrorists disguised as diplomatic agents t from the British
government to enter the embassy in search of the murder @ was 'rejected by the
tot

Libyan government.*® The British government also had to con could not

] 410

weapon(s) out of London since it was inviolable [Article

search the contents of the diplomatic bag which was susp éﬂo have smug ec' th hxder

\jz-

b%gl and were
eir diplomatic

4

All Libyan diplomatic staff had been allg wed
escorted to Heathrow airport to depart for Trl%

immunity,*® none of the diplomatic staff w

405 Syllivan, K.L. (2009) Dictatorships: Mua% s Li -First Century Books, Lerner
Publishing Group Incorporated, Minneapoli States 0 i
406 Siegel, J.A. & Mirakovits, K. (2016 Fore Sci i Edition, CRC Press, Taylor &

Francis Group, Florida, United States of A (USA) at pa
407 Jones, C. (2019) Yvonne Fletcherd The 35iYear Old low t0 Dlylr% nd, UK, News, BBC News Services,
British Broadcasting Services (BBC n, United £U ed 11.11.2019. Source:
https://www.bbc.com/news/uk-50334287 . hen eSie élu_lbyan Diplomats were allowed to leave
the Embassy and given Diplom un|ty

408 Sweeney, J.C. (1984) Sta ed T
Avrticle No. 7, Number 1,

Law Review, Penn State
(USA) at pages 133 & 13
https://elibrary.law.ps
ontext=psilr
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Ca

he Pennsy
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Century, Contin s, London, nlteo'Km (UK) at page 160

410 Meek, J. (200 t Touch Me, Politics, olitics, News, The Guardian, Guardian Media Group, Kings

Place, London; Kingdom (UK) dated©5708.2004. Source:

uardian.com/politics/2004/aug/05/ukcrime.law

4) British Break Off Libyan Relations Over London Siege, World, The New York Times, The

Company, New York City, New York, United States of America (USA) dated 23.04.1984.
: ://www.nytimes.com/1984/04/23/world/british-break-off-libyan-relations-over-london-siege.html

412 (19 ibyan Embassy Siege Ends, BBC News, British Broadcasting Corporation (BBC), London, United

om/(UK) dated 27.04.1984. Source:

http: s.bbc.co.uk/onthisday/hi/dates/stories/april/27/newsid_2502000/2502565.stm
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murder including the perpetrator(s) who was/were responsible for the murder.*'* As a result,

the British government severed her diplomatic relations with Libya.*'> Until today, no one

has been held responsible for the murder of Yvonne Fletcher.*1® Y*

A typical diplomatic bag should have been labelled as such with tags; ‘@wgs or

other visible physical inscription.*!” A diplomatic bag that carries official ents (i.e.
diplomatic pouch) is usually sealed with wax or lead.*® However, t is no fixed

measurement of the size and weight of the bag, with most countriesgreferring a flexible

interpretation of Article 27.41° Y~

It is noted that even in the face of the abuse, the privileges Whic Aiplo ats enjoy

under the VCDR 1961 remain unaffected in order, to tect the om false
allegations/charges, fabricated evidence and/or harass@ the Receiyi ngL_@m In
serious offences or should the diplomat is a persistent offender, the ‘Re iving\@tate will
normally request to the Sending State to waive the dipYnZtic M y an \wz}l/ prosecute
the diplomat accordingly.*?* As the last resort, t?%jwving

explain — declare the impugned diplomat as w on Grata tha@ Sending State is

— without the need to
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legally obligated to either recall or terminate the diplomat’s services.*?? Failure of which, the

Receiving State will be entitled with the refusal of recognition on the diplomat’s status.*?®

In Kim Jong Nam’s murder, it is highly probable that the murder weap X\:(
Nerve Agent*?* was smuggled into and out of Malaysia via the North Kore r‘(@ymatic
bag.*?® Being a Nuclear-Armed State (NAS),*?® North Korea has the @Aﬁogy and
capability to produce the VX Nerve Agent*?’ — a variant of Weapons of T‘Destruction
(WMD).*8 After all, North Korean Diplomats are notorious for abusin% iplomatic bag
by smuggling contraband*?® such as gold,**° ivory**! and narcotics/drw

Similar to the murder of Yvonne Fletcher, all potenti ects aqd\wi?ses from
North Korea in Kim Jong Nam’s murder had not been properly/thoroughly 1 tigaﬁ?.by
the authorities; they were either seeking refuge inside the Kore a§5y _@Kuala
4
X

Y XN
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Lumpur®

or were allowed to leave Malaysia on the pretext of diplomatic immunity as part
of quid pro quo for the release of the detained Malaysian diplomats in North Korea.*** With
the murder charge dropped against the remaining accused persons — Indonesian Siti

was Discharged Not Amounting to an Acquittal (DNAA) and Vietnamese Doa

pleaded guilty to a lesser charge of causing grievous injury — the real culprit e ng the

murder of Kim Jong Nam may never be brought to justice.*

2.6.2 PERSONA NON GRATA \,:

The legal term Persona non Grata in Article 9 VCDR 1961 mates from Latin*3®

which means person not wanted*®” or undesirable man.**® The tion bf Persona non
Grata which precedes the act of expulsion*®® is widely dee s alde echanism
which permits the Receiving State to expel delinquent d iF

expulsion seek to address the abuse of diplomatic immu

of the diplomatic mission.**! The expulsion also inten stor
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which if not executed would otherwise be chaotic.*? Persona non Grata is the maximum
sanction which the Receiving State is legally entitled to0.*® In spite of being an extreme
measure, remedial bilateral efforts would normally take place prior to the declaratlon?‘m
purpose of preserving harmonious diplomatic relations.*** Further, the decl a and
expulsion are aimed at balancing the overbearing force of diplomatic imm |t| in the
VCDR 1961.%° The VCDR 1961 has accorded the power to declare Persona nof Grata to
the Receiving State as absolute — at anytime, anywhere without any reason explanatlon at

rounds such as

=3

all.**¢ A diplomatic agent can be declared as Persona non Grata on se
447 448

espionage,**’ intrusion of internal affairs**® or as a protest by the Regelving State against a
policy of the Sending State.**® Despite the provision in Ar (' expulsion of
recalcitrant diplomats as Personae non Gratae is recurrin 5.0 One
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26.2.1 THE EXPULSION OF LEO LOPULISA

Leo Lopulisa was the Indonesian Ambassador to the Philippines from July 1981 until
the end 1982.%°! His short-lived tenure was due to his meddling with the Philippines’ int€rnal
affairs.**2 In an interview with the Philippines publication Bulletin Today on Ja@}%z
Leo opined that the Philippines government should withdraw its claim oveg%h for the
sake of maintaining good bilateral relations with Malaysia.**® The Philippines Foreign
Ministry was upset with the statement and deemed it as an improper imnce in the
Philippines internal affairs — a clear contravention of Article 41. Le Nmmoned by the
Foreign Ministry and after the meeting, he was declared Pers %C?rata and expelled

from the Philippines.***

'
Briefly, during the 15th century, Sabah (then N orneo);was n(ier a‘%’gr'nal
control of the Brunei Sultanate and the Sulu Sultanate.*® ah was Iat ceded by‘%_ Brunei
Sultanate to the Sultanate of Sulu in 1658 as a fav the tte elp m\quelhng a

rebellion in Brunei.*®® Later on, Sabah was Iease
North Borneo Chartered Company (BNBCCK

red r@many, viz. the

as O‘Qharted Company

)
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established by the British investors to conduct trade in the Borneo islands*®®

and ultimately to
colonise Sabah.**° In 1962, based on historical and legal perspectives, the Philippines’
President Diosdado Macapagal claimed for Sabah*® and severed diplomatic relatioT
Malaya to protest the formation of Malaysia which Sabah had agreed to become N In
spite of the protest from the Philippines and severance of diplomatic relations by, Indanesia in
1963, Malaysia was legally formed in 16 September 1963.4%2 However, during”the 1977
ASEAN Conference in Kuala Lumpur, President Ferdinand MarcosW)unced the
Philippines’ decision to withdraw her claim for Sabah.®® The Inwn government
apologised to the Philippines government and took full responsibilitysor Leo’s misconduct.

froni\hi?ost as the
@ \T
Grata was§ nofjthe ’irsh&?cident

; I\ir 0 N@; Korean
e ex

diplomats in Zimbabwe, namely Pak Su Yong and Han Dae %5) E%gafter being
horQ&, elieved to be

On 12 January 1982, Jakarta ordered him to return and dismisse

ambassador.*64

Kang Chol’s expulsion from Malaysia as Person

in the world involving recalcitrant North Korean di
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Trade on Endangered Species of Wild Fauna and Flora 1989 (CITES).*® Rhino horns were
illegally exported to North Korea for their alleged medicinal values.*®” The expulsion was the
right decision by Zimbabwe since the diplomats’ dealings in contraband was unbefitv'm
accredited diplomats’ duties.*®® On 3 September 2017, North Korea launched h N and
the most powerful nuclear weapons tests in direct violation of previous UN sam&: ° This
had not only led to a new sanction imposed by the UN Security Council but also catised other
countries such as Spain,*’® Kuwait*’* and Peru*’? to declare North W diplomats
Personae non Gratae and expelled them as a protest. As a matter of fw/vas reported in

1976 that a North Korean diplomat in Malaysia was expell eing involved in

smuggling goods.*”® Evidently, the incessant abuse of diplomati
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Malaysia’s decision to expel Kang Chol as Persona non Grata was in accordance of
the VCDR 1961.#”° His criticism against the Malaysian government and the authorities are a
clear violation of Article 41; a diplomatic tenet in the VCDR that any accredited dip
shall abide t0.*® His statements were outrageous since the other countries impligatethin the
murder case such as Indonesia and Vietnam did not issue any offending remarks/against
Malaysia.*”” Kang Chol’s accusations against Malaysia and her authorities persistéd despite
several reprimands made by the Malaysian government prior to his banishmeht.*’® His refusal
to apologise*’® and to appear before the Ministry of Foreign Affairs were\@enultimate acts
P
her' sovereignty. 8!
Moreover, Malaysia’s tactful way of handling the issue had be de%ﬂyde'rnational

pla
observers.*8? Regrettably, the North Korea’s reaction on$ 2017 fo ba thr m@’ix:ent
|

of defiance that led to the declaration of Persona non Grata and his Ision on 6 March

2017.%8% By expelling Kang Chol, Malaysia is ultimately de

of Malaysian diplomats from leaving Pyongyang that in to a_hagstage situ 'T%n only

} 4
aggravated the dispute.*®® The outcome of the murder Wd th&e&
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http://www.rsis.edu.sg/rsis-publication/rsis/co17067-kim-jong-nams-death-what-it-means-for-malaysia/#.WRTeGTq6Tv9
https://www.reuters.com/article/us-northkorea-malaysia-kim-idUSKBN16E0FE

Persona non Grata showed that Malaysia handled the diplomatic dispute objectively with

transparency without resorting to provocation or violence against the offending State.*®*

2.7  CONCLUSION \z

Diplomatic relations is a phenomenon that has created an opportunity&' -depth
analysis on issues influenced by the societal changes, cultural differences, continuous
progression in technology (e.g. communication) and the emergence of nemrs. Modern
diplomacy is flexible with the objective of maintaining peaceful co®*exiStence amongst
nations. In the context of diplomatic relations, the role of the legal SW and practitioners

to the VCDR 1961.
f the ex r'lecessary

Yw
N
e

Besides than being well-known as expert sailo ar% ants, the Malays
in“eusto
w

are also outstanding in the realm of diplomacy. T% be_se st Qty'practices of
relati ith. other kingdoms

past Malay kingdoms and empires in preservi%
located within and beyond the Malay Archi . in Sl@ning harmonious

are to suggest innovative ideas to the stakeholders on the issues pért

When the wisdom of the treaties has reached its limits, the mas
to deliver sustainable solutions. ’

t
S

%

diplomatic relations (Seni Diplomasi) is a %SS herit\thaggigs e studied, preserved
and adapted to the modern diplomatic setti? heil ing ity (K&@raan) in governing the

rce ﬂ‘me Malays’ political power

dynamics in international commerce ven as
and economic wealth especially in IaleorI (Alam ayu). Hence, the lifeblood of
Malay’s diplomacy that was %mee #Ifty\a Islamic virtues is still relevant

tics, SCie \an:d\ C no{@

After gaining hqi\ﬁ)@end l1 A@( 1957, Malaysia chose to sustain close

foreign relations wit% rmer Col mas(@s — a temporary move to avoid economic

chaos and the co%of a buddi tiof~As a multicultural, multi-religious country, a
diplomacy thE%eptabﬁ: Ifracessand countries is the best policy to manage both

domestic opolitics. Hence, @’sia is known as the pioneer in achieving peace,

despite the changes in geopali

freedom Nutrality in the Southeast Asian region. A sustainable diplomatic policy is the

onet usive and robust against future challenges.

ifieldy A. (2017) North Korea Says Malaysia Can’t Be Trusted to Investigate the Killing of Leader’s Half
Brother,; World, The Washington Post, Washington D.C. dated 20.02.2017.

Source:  https://www.washingtonpost.com/world/north-korea-says-malaysia-cant-be-trusted-to-investigate-the-
Killing-of-leaders-half-brother/2017/02/20/7f0ccch4-f740-11e6-be05-1a3817ac21a5 story.html
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Establishing and maintaining diplomatic relations especially with recalcitrant nations
such as North Korea is a challenging task. Nevertheless, the differences in political id I
between Malaysia and North Korea are not hampering the vigour to forge a N ful
bilateral relations. As a matter of fact, both countries are seeking a neutral path i (dyng out
their justification for their stand in geopolitics. Malaysia’s neutral and non-= foreign
policies under Tun Abdul Razak which meant a departure from the earlie ritish/pro-
Capitalism slant under Tunku Abdul Rahman, coincided with Pyongyaw ological break

out from the Socialist-Communist bloc. Whilst Malaysia intende e friendly to all

countries, North Korea pursued geopolitical independence and ec i elf-';ustenance.

As the country that championed the cause of maintainin MiegiQu as
the Zone of Peace, Freedom and Neutrality (ZOPFAN), Malaysi r ﬂ1e _@aged

will not only resolve the diplomatic impassm en 363 atalyst to solve
bigger problems in the Korean Peninsula (e:g. denucl MTO oith Korea). Malaysia’s
r‘E:a;uﬁn

experience of pioneering innovative diplomac itl}1 cog]:;mes (e.g. China) should
it G@'e' shared with Pyongyang.

&

A middle-ground appr::chwas to address: t es§i%tjes in the Malaysian style —

diplomatically. Tun Abdul R isit to £Chinafop 2&/ ay 1974 was reminiscent of the

voyage undertook by the ﬁ%y Me‘a ans t ‘(tb!e Chinese Empire during the 15"

century. Similar to thos visits,"Malay$ia’s e@rage was warmly welcomed in Beijing,

positions Putrajaya in a constructive K o rebuild the tiust

—

signalling China’s mess ine reju e;p!ltirtg%&plomatic relations with Malaysia. For
Malaysia, it was laneing act that d an@ tactful deliberations between protecting her
sovereignty an ocating ¢t ‘;especéher managing of internal affairs.

N
H , as long as the mtrt‘@l paranoia between North Korea and its perceived

e
foreign aggressors exists, Pyongyang will continue manipulating its nuclear weapons as a
Ining,ch

bar ip during negotiations. Sanctions and isolation have proven to only embolden

s régime in intensifying its nuclear provocations. Thus, as highlighted by this chapter,
peaceful engagement is still the best method to gradually denuclearise the Hermit Kingdom

which will result in peace and stability in the entire region. Sanctions have terribly backfired
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and in the spirit of ‘Malaysia Boleh’, it is time now for North Korea to sit down and talk

with an old friend.

Diplomacy has been around ever since humans were able to establish a ﬁ%‘nal

society and attain civilisation. Diplomatic immunity is gradually evolving in ta a‘lfyith the
dynamism in diplomacy. In order to remain functional and relevant, the diplo immunity
regime needs to be realigned with universal values such as the Rule of Law man rights.

Diplomatic immunity which is centred around the Functional Necesw ry allows the
diplomats a certain degree of freedom in carrying out his official Tﬁln the Receiving
State. The diplomats are ought to be provided with the necessa edom "n executing his

official function while not being encumbered with irrelevant the RecCeivingéState.
@

Unfortunately, some diplomatic agents have blata bused| the,.i ”'U[‘_k% and
privileges. The diplomatic immunity has established a biased platformt whereby diplomatic

agents seem to be above the principle of Rule of Law. :E abus \f’dlq mati iqr\r'n'unity also

stems from the weakness of local legislation in ecw the

Persona non Grata, in spite of being the ultlx ction un e V@ , seems to have
failed in deterring or reducing the recurrenee of misu \Of\Ql tic\immunity. Moreover,

the immunity also caters for the diplo% seho W Ias@ relation to the official
functions of a diplomat. Expanding t e of theiimm it‘)'/t inelude family members of a
diplomat is skewing the functionali pe Mn q\al Necessity theory. Thus,
increasing calls for the convgntion ‘are to bxj reviewed gjer to lessen the incidents of
abuse. % \o' ’

\ é/
In addition, the s(c&f dip ticd mun@ould be balanced with more emphasis
on the functional aspfhdip mat’s uy'&s. H.gwfever, amending the relevant provisions in
ill

the VCDR is an k as/it reguirkes tté_oonsent of all State-parties as per Article 39
Vienna Convention orwthe Maties{%g. In hindsight, in cases whereby basic human
rights are \m; ue to crimes co muxgd by diplomats, the protection of human rights
should prﬁ% e protection of c%iomats via the diplomatic immunity. Hence, it is

961 omestic level.

recom that a restrictive interpretation on the application of inviolability amongst

dip tictagents and/or diplomatic mission is adopted.

A careful understanding of Chapter 2.4 and 2.6 shows that the VCDR 1961 has not
provided any legal provisions for conflicting countries to address and resolve their diplomatic
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disputes. This may indicate that diplomatic disputes could be resolved by exploring methods
beyond the legal framework of the VCDR 1961. As such, alternatives to address and solve
diplomatic conflicts viz. Tracks of Diplomacy are elaborated in the next chapter i.e.

3. Tracks of Diplomacy are suggested as the platform for Malaysia and North Kg ttle

their &

Ssues.
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