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CHAPTER 2 

THE HISTORICAL DEVELOPMENT OF MALAYSIA’S DIPLOMATIC 

RELATIONS  

 

2.1 INTRODUCTION 

 

 International trade activities played a major factor in shaping the diplomatic relations 

in the Southeast Asia region and the Malay Archipelago.1 Other factors such as politics, 

military and religion also played their parts in influencing diplomatic relations.2 The Malay 

Archipelago (Alam Nusantara)3 was exposed to various external influences including 

Islamisation.4 The Malay Peninsula is surrounded by the Indian Ocean in the south and the 

South China Sea in the north; two of the world’s most important maritime trading and 

shipping routes.5 Early information about the Malay Peninsula was recorded by foreign 

traders who plied the maritime trade links between India and China and reached the river 

mouths in the Malay Peninsula.6 In the Malay Peninsula, the point of contact between the 

locals and the foreign traders was at the ports located at the coast/coastal areas where traders 

congregated with their goods.7 There was an ample evidence that before the 15th century, the 

Malay Kingdoms existed in the northern part of the Malay Peninsula especially in southern 

Kedah.8 The capital of the ancient Malay Kingdom that was located in Sungai Merbok was 

 
1 Thaib, L. & Pa, B.C. (2013) Regional Cooperation: Malay World & the Formation of ASEAN Community, 

Global Journal of Human Science, Political Science, Volume 13, Issue 2, Version 1.0, 2013, Global Journals 

Incorporated, Massachusetts, United States of America (USA) at page 9. Source:  

https://umexpert.um.edu.my/file/publication/00004886_95694_74997.pdf 
2 Sodhy, P. (1983) The International Relations of the Malay Peninsula from the 7th to the 14th Century, 

AKADEMIKA, Journal of Southeast Asia Social Sciences & Humanities, Volume 23, No.1, Julai 1983, 

Penerbit UKM, Universiti Kebangsaan Malaysia (UKM), Bangi, Selangor Darul Ehsan, Malaysia (MAS) at 

page 22. Source: http://ejournal.ukm.my/akademika/article/view/3823/2188 
3 Gungwu, W. (2017) Southeast Asia & Continental and Maritime Powers in A Globalised World, ASEAN @ 

50, Volume 4, Building ASEAN Community: Political-Security and Socio-Cultural Reflections, ASEAN 50 

Philippines 2017, Economic Research Institute for ASEAN & East Asia (ERIA), Jakarta, Indonesia at page 20.  

See also Thaib, L. & Pa, B.C. (2013) Regional Cooperation: Malay World & the Formation of ASEAN 

Community, Global Journal of Human Science, Political Science, Volume 13, Issue 2, Version 1.0, 2013, Global 

Journals Incorporated, Massachusetts (USA) at page 10 
4 El-Fadl, K.A. (2019) International Law and Islam: Historical Explorations, Brill’s Arab & Islamic Laws 

Series, Volume 14, Brill Publishers, Leiden, The Netherlands (NED) at page 250 
5 Andaya, B.W. & Andaya, L.Y. (2017) A History of Malaysia, 3rd Edition, Palgrave, Macmillan Education, 

Macmillan Publishers Limited, London, United Kingdom (UK) at pages 15-16  
6 Sheppard, M.C.F. (1956) Historic Malaya: An Outline History, Eastern Universities Press Limited, Singapore 

(SIN) at page 5 
7 Bulliet, R.W. et. al. (2008) The Earth and Its Peoples: A Global History – Volume I, Houghton Mifflin 

Company, Boston, United States of America (USA) at page 420. See also Sodhy, P. (1983) The International 

Relations of the Malay Peninsula from the 7th to the 14th Century, AKADEMIKA, Journal of Southeast Asia 

Social Sciences & Humanities, Volume 23, No.1, Julai 1983, Penerbit UKM, Universiti Kebangsaan Malaysia 

(UKM), Bangi, Selangor, Malaysia (MAS) at page 25 
8 Whitehouse, R.D. (1983) Macmillan Dictionary of Archaeology, Macmillan Press, The Macmillan Press 

Limited, London, United Kingdom (UK) at page 301 

https://umexpert.um.edu.my/file/publication/00004886_95694_74997.pdf
http://ejournal.ukm.my/akademika/article/view/3823/2188
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referred to by the Indian traders as Kataha, Kadaram or Kidara9 whilst the Arab traders 

referred it to as Kalah.10 The Chinese name for Kedah was Kie-tcha as mentioned by the 

famous Buddhist pilgrim and scholar I-Ching (Yi Jing, I-Tsing) who visited Kedah in the 7th 

century (671 A.D.).11 On his sojourn to Nalanda India, he mentioned that Kedah Tua was 

already a vassal State to the Srivijayan Empire.12  

 

 Starting from the 3rd century, the ancient northern Malay Kingdom was influenced by 

the Funan Kingdom – the most powerful Thalassocracy13 in that era.14 Diplomatic relations 

between the early kingdoms in the Southeast Asia region with India, China and East Africa 

were due to the Malays’ ingenuity (kebitaraan) in navigation and as sea-faring traders.15 

According to the Chinese records, the Chinese vessels were unable to traverse the Indian 

Ocean and it was the Malay navigators who brought the Chinese traders to India.16  

 

 During the 7th until the 12th centuries, the entire Malay Peninsula was part of the 

Srivijayan Empire.17 The Srivijayan Empire was a Thalassocracy in the Southeast region18 

 
9 Miksic, J.N. & Goh, G.Y. (2017) Ancient Southeast Asia, Routledge, Taylor & Francis Group, Oxon, United 

Kingdom (UK) at page 287 
10 Sahai, B. (2006) Indian Navy – A Perspective from the Earliest Period to Modern Times, Publications 

Division, Ministry of Information & Broadcasting, Government of India, New Delhi, India (IND) at page 31 
11 Reger, K.H. et. al. (1997) Malaysia-Singapore-Brunei, Explore the World, Nelles Guide, Second revised 

Edition, Nelles Verlag GmbH, Munich, Germany (GER) at page 83  
12 Ramli, Z. et. al. (2014) Pembentukan Kerajaan Awal di Nusantara Antara Abad 1 Masihi Hingga 5 Masihi 

Berdasarkan Sumber Bertulis & Data Arkeologi, Jurnal Arkeologi Malaysia, Ikatan Ahli Arkeologi Malaysia 

(IAAM), Institut Alam & Tamadun Melayu (ATMA), Universiti Kebangsaan Malaysia (UKM), Bangi, Selangor 

Darul Ehsan, Malaysia (MAS) at page 9.  

Source: http://spaj.ukm.my/jurnalarkeologi/index.php/jurnalarkeologi/article/view/156/95  
13 Gillis, J.R. (2012) The Human Shore: Seacoasts in History, The University of Chicago Press, University of 

Chicago, Illinois, United States of America (USA) at page 55 
14 Suhaimi, N.H. (1999) Kerajaan Melayu Tua di Utara Semenanjung, Jurnal Arkeologi Malaysia, Volume 12, 

Ikatan Ahli Arkeologi Malaysia (IAAM), Institut Alam & Tamadun Melayu (ATMA), Universiti Kebangsaan 

Malaysia (UKM), Bangi, Selangor Darul Ehsan, Malaysia (MAS) at page 98.  

Source: http://spaj.ukm.my/jurnalarkeologi/index.php/jurnalarkeologi/article/view/70/38  
15 Lockard, C.A. (2011) World: Volume 1, Student Edition, Wadsworth, Cengage Learning, Boston, United 

States of America (USA) at page 326. See also Minahan, J. (2002) Encyclopaedia of the Stateless Nations: 

Ethnic & National Groups Around the World, Volume III, L-R, Greenwood Press, Greenwood Publishing Group 

Incorporated, ABC-CLIO, Connecticut, United States of America (USA) at page 1225 
16 Lockard, C.A. (2011) Societies, Networks & Transitions: A Global History, 2nd Edition, Volume I, 

Wadsworth, Cengage Learning, Boston, United States of America (USA) at page 124. See also Suhaimi, N.H. 

(1999) Kerajaan Melayu Tua di Utara Semenanjung, Jurnal Arkeologi Malaysia, Volume 12, Ikatan Ahli 

Arkeologi Malaysia (IAAM), Institut Alam & Tamadun Melayu (ATMA), Universiti Kebangsaan Malaysia 

(UKM), Bangi, Selangor Darul Ehsan, Malaysia (MAS) at pages 98-99 

http://spaj.ukm.my/jurnalarkeologi/index.php/jurnalarkeologi/article/view/70/38  
17 Hampson, R. (2000) Cross-Cultural Encounters in Joseph Conrad’s Malay Fiction, Palgrave, St. Martin Press 

LLC Scholarly & Reference Division, Palgrave Publishers Limited, New York, United States of America (USA) 

at page 34 
18 Wolters, O.W. (1975) The Fall of Srivijaya in Malay History, Oxford University Press, Oxford University, 

Kuala Lumpur, Malaysia (MAS) at pages 8-10  

http://spaj.ukm.my/jurnalarkeologi/index.php/jurnalarkeologi/article/view/156/95
http://spaj.ukm.my/jurnalarkeologi/index.php/jurnalarkeologi/article/view/70/38
http://spaj.ukm.my/jurnalarkeologi/index.php/jurnalarkeologi/article/view/70/38


  

16 

 

whereby the huge bulk of its wealth came from commercial activities19 on top of the taxes 

imposed and collected from various ports within its control.20 At its peak, Srivijaya 

monopolised the commercial activities in the Southeast Asian region through its control over 

the trans-Asian shipping line.21 Due of their status as part of the vast Srivijayan colony, 

kingdoms in the Malay Peninsula had conducted diplomatic relations with foreign countries, 

especially with China and India.22 These diplomatic relations were usually based on 

economic relations since the Srivijaya Empire was a Thalassocracy supported by 

commerce.23 The exchange of envoys between kingdoms to strengthen trade relations was 

part of ancient State practice as being employed by the Srivijayan Kingdom and the Chinese 

Empire.24 As the official representative of a trading nation, an envoy was usually presented at 

the palace’s court.25 Srivijaya’s diplomatic relations with China was vital since the Malay 

World (Alam Melayu) was part of China’s tributary system.26 The Malay kingdoms were 

willing to be the vassals for the Chinese Empire as their diplomatic relations was the source 

of the former’s economic wealth and political power.27 The Chinese Emperor needed to 

maintain a harmonious diplomatic relations with the Malay Archipelago as she required 

oversea kingdoms overseeing its strategic interests in the Southeast Asian region.28 Thus, the 

tributary philosophy was mutually beneficial.  

 
19 Cleary, M. & Chuan, G.K. (2005) Environment & Development in the Straits of Malacca, Routledge Studies 

in Development and Society, Routledge, Taylor & Francis Group, London, United Kingdom (UK) at pages 85-

86  
20 Bulliet, R. et. al. (2015) The Earth and Its People: A Global History, Brief Edition, 6th Edition, Cengage 

Learning, Connecticut, United States of America (USA) at page 152   
21 Zainun, N. & Khaw, N.R. (2015) Sejarah Arkeologi Nusantara: Cerakinan Arkeologi & Sejarah, PTS 

Akademia, Batu Caves, Selangor Darul Ehsan, Malaysia (MAS) at pages 63-70 
22 Bell, C.V. (2015) Tragic Orphans: Indians in Malaysia, Yusof Ishak Institute of Southeast Asian Studies 

(ISEAS), Singapore (SIN) at page 4  
23 Hussin, N. (2007) Trade and Society in the Straits of Melaka: Dutch Melaka & English Penang 1780-1830, 

NIAS Press, Nordic Institute of Asian Studies (NIAS), Copenhagen, Denmark (DEN) at page 283 
24 Andaya, B.W. & Andaya, L.Y. (2015) A History of Early Modern Southeast Asia 1400-1830, Cambridge 

University Press, University Printing House, Cambridge University, Cambridge, United Kingdom (UK) at page 

44  
25 Reid, A. (2011) Asia Tenggara Dalam Kurun Niaga 1450-1680, Jilid 2: Jaringan Perdagangan Global, 

Yayasan Pustaka Obor Indonesia, Jakarta, Indonesia (IND) at page 273 
26 Ferguson, R.J. & Dellios, R. (2017) The Politics & Philosophy of Chinese Power: The Timeless and Timely, 

Lexington Books, The Rowman & Littlefield Publishing Group Incorporated, Maryland, United States of 

America (USA) at page 104  
27 Teo, V.E. (2012) Southeast Asia Between China and Japan: A Historical Survey, Southeast Asia Between 

China and Japan, Cambridge Scholar Publishing, Newcastle upon Tyne, United Kingdom (UK) at page 15 
28 Dar, K.B. (2016) Preserving the Cultural Bond Towards Strengthening Sino-Malaysian Relationship, Jurnal 

Antarabangsa Alam & Tamadun Melayu (JATMA)/International Journal of the Malay World & Civilisation 

(IMAN), Institut Alam & Tamadun Melayu (ATMA), Jilid 4, No.3, September 2016, Penerbit UKM, Universiti 

Kebangsaan Malaysia (UKM), Bangi, Selangor Darul Ehsan, Malaysia (MAS) at page 88. Source: 

http://www.ukm.my/jatma/wp-content/uploads/makalah/IMAN-2016-0403-09.pdf 

http://www.ukm.my/jatma/wp-content/uploads/makalah/IMAN-2016-0403-09.pdf
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 Ironically, although international trade is crucial in moulding and developing 

diplomatic relations, the Malay Peninsula themselves did not supply many goods, 

merchandise or produce traded at their emporia or ports.29 Such phenomenon was 

unsurprising as they were an entrepot where goods and produce were brought in for the 

import-export purposes whilst also functioning as the centre for regional collection and 

distribution of merchandise.30  

 

 Diplomatic relations can also be established on the basis of religious ties31 and royal 

marriages.32 Since these domestic and external factors are dynamic, often they might affect 

each other.33 For instance, the Chinese Empire’s tributary system was subjected to change34 

and decline.35 It was especially so in cases of insubordination to the Chinese Emperor36 or a 

decline in trade relations with China that directly impacted the ruler’s economic wealth and 

political power.37 This situation invariably led to the ruler’s subjects to resort to piracy as an 

alternative for economic resources and wealth.38 Srivijaya lost its monopoly over the marine 

 
29 Ibid No. 2 at page 31 
30 Keyes, C.F. (1995) The Golden Peninsula: Culture & Adaptation in Mainland Southeast Asia, University of 

Hawai’i Press (UH Press), Honolulu, Hawai’i, United States of America (USA) at pages 261-262. See also 

Hergoualc’h, M.J. (2002) The Malay Peninsula: Crossroads of the Maritime Silk Road (100 BC-1300 AD), 

Koninklijke Brill N.V., Leiden, The Netherlands (NED) at page 257 
31 Seng, A.W. (2008) Rahsia Islam di China: Gemilang Di Sebalik Tembok Besar, PTS Islamika, PTS 

Publications & Distributors Sdn. Bhd., Batu Caves, Selangor Darul Ehsan, Malaysia (MAS) at pages 104-106  
32 Sabbahy, L.K. (Editor) (2019) All Things Ancient Egypt: An Encyclopaedia of the Ancient Egypt World, 

Volume I: A-K, Greenwood, ABC-CLIO, LLC, California, United States of America (USA) at page 139. See 

also Hooker, V.M. (2003) A Short History of Malaysia, Allen & Unwin, New South Wales, Australia (AUS) at 

page 71 
33 Johnson, L. & Allison, R. (2001) Central Asian Security: Internal & External Dynamics, Central Asian 

Security: The New International Context, Royal Institute of International Affairs, London, Brookings Institution 

Press, Brooking Institution, Washington D.C., United States of America (USA) at page 10 
34 Kim, S.S. (1979) China, the United Nations & World Order, Princeton University Press, Princeton 

University, New Jersey, United States of America (USA) at page 25. See also Qing, W. (2010) Trade & 

Exchange Relations Between China and the Ryukyus During the Reign of Emperor Kangxi (1662-1722), 

Trading Networks in Early Modern East Asia, Otto Harrassowitz GmbH & Company KG, Wiesbaden, Germany 

(GER) at page 156 
35 Baoyun, Y. & Juntaronanont, P. (2019) China & Mainland Southeast Asian Countries Relationship: From the 

History to the Future, China’s Rise in Mainland Asian – New Dynamics and Changing Landscape, World 

Scientific Publishing Company Private Limited, Singapore (SIN) at page 92  
36 Wang, Y.K. (2015) The Historical Legacy of the Chinese Security Policy, Chinese National Security, Part I, 

Routledge Handbook of Chinese Security, Routledge, Taylor & Francis Group, Oxon, United Kingdom (UK) at 

pages 21-23  
37 Tamura, E.H. et. al. (1998) China: Understanding Its Past, Curriculum Research & Development Group, 

University of Hawai’i, University of Hawai’i Press, Honolulu, United States of America (USA) at page 80 
38 Musa, M. (2011) The Socioeconomic History of the Orang Kanaq of Johor, Kajian Malaysia, Journal of 

Malaysian Studies, Volume 29, No.1, 2011, Penerbit Universiti Sains Malaysia, Universiti Sains Malaysia 

(USM), Gelugor, Pulau Pinang, Malaysia (MAS) at page 52  
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trade line with the Chinese Empire when the latter established the Chinese Mercantile Fleet39 

and its political power further declined40 with the rise of the Majapahit Empire.41 

 

2.1.1 THE DIPLOMATIC STRATEGIES OF THE MALAY SULTANATES  

 

 Diplomatic skills were treasured in the Malay Sultanate as diplomacy would avoid 

conflict and bloodshed with other kingdoms.42 The ingenuity (kebitaraan) of the Malay 

Sultanate was shown in their diversified strategies in diplomatic relations.43 Such strategies 

were complex since the Sultan and his noblemen had to be vigilant by observing the motives 

and the background of all foreign countries.44 The diplomatic strategies were implemented by 

the Sultanate and its envoy45 in their mission to either spur budding foreign relations or 

strengthen the existing ones.46 In short, variation in diplomatic policies was the Malay 

Sultanate’s response to the dynamism in geopolitics and economy in the Malay 

Archipelago.47 The epitome of the Malay Sultanate’s diplomacy was manifested in 

diplomatic letters by using courteous language and envoys who presented diplomatic gifts.48 

 
39 Forshee, J. (2006) Culture & Customs of Indonesia, Greenwood Press, Greenwood Publishing Group 

Incorporated, Connecticut, United States of America (USA) at page xvi 
40 So, B.K.L (2000) Prosperity, Region & Institutions in Maritime China: The South Fukien Pattern 946-1368, 

Harvard University Asia Center, President & Fellows of Harvard College, Harvard University Press, Harvard 

University, Massachusetts, United States of America (USA) at pages 220-221 
41 Sen, T.T. (2009) Cheng Ho & Islam in Southeast Asia, Yusof Ishak Institute of Southeast Asian Studies 

(ISEAS), Singapore (SIN) at page 159 
42 Hooker, V.M. (2003) A Short History of Malaysia, Allen & Unwin, New South Wales, Australia (AUS) at 

pages 70-71  
43 Noor Muhammad, S.J. (2015) Strategi Diplomatik Bervariasi: Suatu Kearifan Lokal Dalam Pemerintahan 

Kesultanan Melayu, Jurnal Antarabangsa Alam & Tamadun Melayu (JATMA)/International Journal of the 

Malay World & Civilisation (IMAN), Institut Alam & Tamadun Melayu (ATMA), Volume 3, No.2, Mei 2015, 

Penerbit UKM, Universiti Kebangsaan Malaysia (UKM), Bangi, Selangor Darul Ehsan, Malaysia (MAS) at 

page 81. Source: 

http://www.ukm.my/jatma/wpcontent/uploads/makalah/IMAN%203(2)%20Mei%202015%20%20[08]%20salm

ah%20jan.pdf  
44 Saari, H. (2016) Hubungan Luar Kesultanan Melayu Kedah Menerusi Surat Raja-Raja 1882-1911, Seminar 

Institusi Raja (SIRAJ IV), Hubungan Luar Kesultanan Melayu, 29 September 2016, Perpustakaan Negara, Pusat 

Kajian Institusi Raja Malaysia (PKIRM), Universiti Malaysia Perlis (UniMAP), Arau, Perlis at pages 1-21. 

Source: http://melayu.library.uitm.edu.my/158/1/K_HASLINDAWATI%20SAARI%20IPSAH%2016.pdf 
45 Noor Muhammad, S.J. (2014) Strategi Utusan Kerajaan Dalam Menjalin Hubungan Diplomatik Pada Zaman 

Kesultanan Melayu, PENDETA, Journal of Malay Language, Education & Literature, Volume 5, 2014, Fakulti 

Bahasa & Komunikasi, Universiti Pendidikan Sultan Idris (UPSI), Tanjung Malim, Perak, Malaysia (MAS) at 

pages 122-136. Source: http://ejournal.upsi.edu.my/index.php/PENDETA/article/view/1198 
46 Noor Muhammad, S.J. (2019) Strategi Pemujukan Pemerintah Kesultanan Melayu Dalam Komunikasi 

Diplomatik, e-Prosiding Persidangan Antarabangsa Sains Sosial & Kemanusiaan 2019, 24-25 April 2019, Kolej 

Universiti Islam Antarabangsa Selangor (KUIS), Selangor Darul Ehsan, Malaysia (MAS) at pages 1-8. Source: 

http://conference.kuis.edu.my/pasak4/images/kk/politik/038-KK_SALMAH_JAN.pdf 
47 Ibid No. 43  
48 Musa, H. et. al. (2013) Unsur Diplomasi Dalam Penulisan Warkah Kesultanan Melayu, Jurnal Antarabangsa 

Alam & Tamadun Melayu (JATMA)/International Journal of the Malay World & Civilisation (IMAN), Institut 

Alam & Tamadun Melayu (ATMA), Volume 1, No.3, Januari 2013, Penerbit UKM, Universiti Kebangsaan 

Malaysia (UKM), Bangi, Selangor Darul Ehsan, Malaysia (MAS) at page 6. Source: 

 

http://www.ukm.my/jatma/wpcontent/uploads/makalah/IMAN%203(2)%20Mei%202015%20%20%5b08%5d%20salmah%20jan.pdf
http://www.ukm.my/jatma/wpcontent/uploads/makalah/IMAN%203(2)%20Mei%202015%20%20%5b08%5d%20salmah%20jan.pdf
http://melayu.library.uitm.edu.my/158/1/K_HASLINDAWATI%20SAARI%20IPSAH%2016.pdf
http://ejournal.upsi.edu.my/index.php/PENDETA/article/view/1198
http://conference.kuis.edu.my/pasak4/images/kk/politik/038-KK_SALMAH_JAN.pdf
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 For instance, after the signing of the Treaty of London on 17 March 1824, Sultan 

Ahmad Shah I of Terengganu sent a letter dated 19 March 1824 to a Dutch General Baron 

van der Capellen in Batavia, Indonesia (present-day Jakarta) out of his economic and political 

concerns. The contents of his letter highlighted on His Highness’ intention to continue their 

harmonious diplomatic relations that influenced Terengganu’s thriving trading activities with 

the Dutch in Semarang, Indonesia.49  

 

 Diplomatic gifts were sent in two (2) phases, viz. at the initial stage and the existing 

stage. In the former, the gifts were meant to stimulate a cordial diplomatic relations and in the 

latter, it was aimed at bolstering the existing bilateral relations.50 For example, Sultan 

Iskandar Muda Johan Mahkota Alam of Acheh (r.1590-1636) sent his envoy to Turkey with a 

diplomatic gift. The envoy was warmly welcomed by the Caliph of the Ottoman Empire and 

in return, the Caliph sent a cannon and a military advisor to enhance Acheh’s military defense 

system.51 These kingdoms exchanged their diplomatic gifts for their geopolitical, economic 

and social interests.52 The proliferation of  commerce  in the Malay Archipelago also 

depended on friendly relations with the foreign traders53 who would never hesitate to shift 

their business elsewhere if they felt either disrespected by the host nation54 or their security 

was threatened (e.g. piracy).55  

 

http://www.ukm.my/jatma/wp-content/uploads/makalah/IMAN_13_Sept_2013_-_01.pdf 
49 Ibid No. 48 at page 5  
50 Noor Muhammad, S.J. (2014) Bingkisan Hadiah Pencetus Keberlangsungan Hubungan Diplomatik Pada 

Zaman Kesultanan Melayu, Jurnal Antarabangsa Tamadun & Alam Melayu (JATMA)/International Journal of 

the Malay World & Civilisation (IMAN), Institut Alam & Tamadun Melayu (ATMA), Volume 2, No. 2, May 

2014, Penerbit UKM, Universiti Kebangsaan Malaysia (UKM), Bangi, Selangor Darul Ehsan, Malaysia (MAS) 

at page 91. Source: http://www.ukm.my/jatma/wp-content/uploads/makalah/IMAN_2(2)%20Mei%202014%20-

%20[08].pdf  
51 Reid, A. (2006) The Pre-Modern Sultanate’s View of Its Place in the World, Verandah of Violence: The 

Background to the Acheh Problem, NUS Press, National University of Singapore (NUS), Singapore (SIN) at 

page 55  
52 Abouseif, D.B. (2014) Practicing Diplomacy in the Mamluk Sultanate: Gifts & Material Culture in the 

Medieval Islamic World, I.B. Tauris Company Limited, London, United Kingdom (UK) at page 17 
53  Heoh, Y.L. (2007) European Trades in Regional Trade of Malay Archipelago 1681-1792, Thesis-Master of 

Arts, June 2007, Repository@USM, Open Access Repository of USM Research & Publication, Universiti Sains 

Malaysia (USM), Pulau Pinang, Malaysia (MAS) at pages 8-9. See also Lim, Y.P. (2019) Chinese Junk Trade in 

Early Singapore, Junk Trade & Gambier Industry, Chapter 2, A General History of the Chinese in Singapore, 

Singapore Federation of Chinese Clan Associations, World Scientific, Singapore (SIN) at page 24 
54 Abel, S.C. (2016) A Covert War at Sea: Piracy & Political Economy in Malaya 1824-1874, Dissertation-

Doctor of Philosophy, Department of History, Northern Illinois University, DeKalb, Illinois, United States of 

America (USA) at pages 102-103. Source: 

https://www.academia.edu/31098769/A_COVERT_WAR_AT_SEA_PIRACY_AND_POLITICAL_ECONOM

Y_IN_MALAYA_1824-1874 
55 Turnbull, C.M. (2009) A Modern History of Singapore 1819-2005, NUS Press, National University Singapore 

(NUS), Singapore (SIN) at page 60. See also Roelofsz, M.A.P.M (2012) Asian Trade & European Influence in 

 

http://www.ukm.my/jatma/wp-content/uploads/makalah/IMAN_13_Sept_2013_-_01.pdf
http://www.ukm.my/jatma/wp-content/uploads/makalah/IMAN_2(2)%20Mei%202014%20-%20%5b08%5d.pdf
http://www.ukm.my/jatma/wp-content/uploads/makalah/IMAN_2(2)%20Mei%202014%20-%20%5b08%5d.pdf
https://www.academia.edu/31098769/A_COVERT_WAR_AT_SEA_PIRACY_AND_POLITICAL_ECONOMY_IN_MALAYA_1824-1874
https://www.academia.edu/31098769/A_COVERT_WAR_AT_SEA_PIRACY_AND_POLITICAL_ECONOMY_IN_MALAYA_1824-1874
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2.1.2 THE ISLAMIC CRAFT IN MALAY DIPLOMACY 

 

 Ever since the port-city of Melaka functioned as the hub for the spread of Islam in the 

Malay World,56 Islamic teachings had been systematically integrated into the local traditions 

of State governance.57 Thus, the connection between the Malayness (Kemelayuan) and Islam 

was evident during the height of the Malay Melaka Sultanate.58 Hukum Kanun Melaka59 and 

Undang-Undang Laut Melaka60 were often cited as the best known Syariah-based laws 

during the Golden Age of the Sultanate.61 The Sultan of Melaka was assisted and advised62 

by the Malay noblemen (Pembesar Melayu Berempat) in a modern governing structure.63 The 

leadership of the Malay Sultanate was also famous for its inclination towards consultation or 

Syura as evident in the Malay proverbs, such as ‘Bersendal seciap bak ayam, berdenting 

bagai besi’ and ‘Hati kuman sama dicecah, hati gajah sama dilapah’.64 This Malay 

traditional consultative-inclusive approach is a reflection of the Islamic Syura method (i.e. 

consultative body) that has long been practised during the life of Prophet Muhammad 

(p.b.u.h) and his Companions (Khulafa ar-Rasyidin).65 

 

 

the Indonesian Archipelago Between 1500 and about 1630, Springer, Springer Nature Switzerland AG, 

Switzerland at page 29 
56 Tong, J. (2014) Education Dilemma in Malaysia: Past, Present & Future, Partridge, A Penguin Random 

House Company, Partridge Singapore, Singapore (SIN) at page 12. See also Ramakrishna, K. (2009) Radical 

Pathways: Understanding Muslim Radicalisation in Indonesia, Praeger Security International, Westport, 

Connecticut, United States of America (USA) at pages 40-41 
57 Ali, S.H. (2008) The Malays: Their Problems & Future, The Other Press (TOP), Petaling Jaya, Selangor 

Darul Ehsan, Malaysia (MAS) at page 62. See also Pecotich, A. & Shultz II, J. (Editors) (2006) Handbook of 
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 The Malay Sultanates incorporated several features of Islamic Diplomacy in their 

diplomatic documents such as the Arabic expression in the letterhead, decency in language 

style,66 the ruler’s personal seal and diplomatic gift.67 In the Malay Archipelago, Sultan 

Alauddin Syah of Acheh (r.1589-1604) was amongst the first Malay Sultans known to use a 

personal seal in diplomatic relations.68  

 

2.1.3 DIPLOMATIC RELATIONS OF THE MELAKA SULTANATE 

 

 Malaysia has started to implement policies on diplomatic relations since the era of 

Melaka Sultanate in the 15th century.69 Melaka was transformed from a fishing village into a 

thriving entrepot in the Southeast Asian region during the early part of the 15th century.70 The 

Melaka Sultanate’s intelligence in managing diplomatic relations is a legacy for the Malay 

World.71 Some of Melaka’s diplomatic policies (e.g. Neutrality) are still being practised in 

modern diplomacy.72 As international trade was crucial in Melaka’s evolution as an 

entrepot,73 traders’ interests were central in the formulation of its diplomatic relations.74  
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 Uniquely for Melaka, the security of the Sultanate was not solely hinged on her 

military might but primarily on her dominance on the Free Market economy.75  

 

 During its heyday, the Melaka Sultanate also served as the centre of propagation of 

Islam in the Southeast Asian region.76 Amongst the reasons the Melaka Sultanate established 

diplomatic relations with a powerful suzerain such as the Chinese Empire was for the 

protection against security threats from regional enemies (e.g. Siam) that might affect her 

trade and domestic governance adversely.77 Part of Melaka’s diplomatic policy in 

international trade was to ensure the continuous supply of food to all foreign traders who 

lived and traded in the entrepot. Since the port-city did not produce sufficient supply to 

sustain such demographic, it maintained a good diplomatic relations with the Javanese 

Islands.78 Islam was a factor that appealed to the Muslim traders and other Muslim countries 

to trade at Melaka entrepot.79 Aside from functioning as a hub for Islamic activities,80 they 

also felt secure and comfortable trading in the Melaka port-city.81 Moreover, a stable 

government was another attraction to trade in Melaka.82 The fall of the Melaka Sultanate to 

the Portuguese in 1511, however, had wavered Melaka’s standing as a powerful economic 
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and geopolitical force in the Malay Archipelago.83 During the Portuguese occupation, 

diplomatic relations between Melaka and its neighbours was mainly in the form of temporary 

truce and unstable alliance.84  

 

 When the Dutch captured the Melaka port-city from the Portuguese in 1641, the 

Dutch was considered as a new European power in Straits of Melaka.85 The Dutch East 

Indian Company’s (VOC) diplomatic relations with the Malay Sultanates ranged between 

two extremes – from the relatively cordial with the Johor Sultanate to the comparatively 

hostile as in the case of the Acheh Kingdom.86 Soon, the VOC had started signing 

commercial contracts with Perak and Kedah to control the tin ore business in those States.87 

Later, the Dutch had resorted to its military prowess to control the coastal areas along the 

Straits of Melaka to ensure the tin ore would be delivered to the VOC in Melaka.88 This was 

done after realising the future control of the tin industry could not be materialised via 

diplomacy.89 

 

2.1.3.1  MELAKA SULTANATE & MING DYNASTY 

 

 Chinese traders had been in contact with the Malay Archipelago as early 221 B.C.90
 

The diplomatic relations between the Melaka Sultanate and the Chinese Empire as 

documented in Ming Shi Lu91 was formally forged during the Ming Dynasty in the early 15th 

century.92   
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 It was officially initiated during the reign of Emperor Cheng Zhu of the Ming 

Dynasty.93 The foundation of diplomatic relations between the Melaka Sultanate and the 

Chinese Empire was the maritime trade links between China and India94 whereby the Malay 

Peninsula’s strategic location on the route of China and Indian maritime line turned the 

Peninsula as a transit between these two continents.95 Melaka’s popularity as an international 

entrepot which was spread from the Indian Muslim traders had persuaded the Chinese Empire 

to place the Sultanate as its strategic partner in commercial and diplomatic relations.96  

 

 By 1403, the Melaka Sultanate received the first diplomatic mission from the Chinese 

Empire.97 In 1404, a large Chinese trade and diplomatic mission arrived in Melaka and the 

Sultanate reciprocated by dispatching its envoys to the Chinese Empire.98 Parameswara made 

the crucial diplomatic visit to China in 1411 to meet Emperor Yung Lo – the third Emperor 

of the Ming Dynasty whereby Melaka polity was officially recognised by the Emperor.99 

During this visit, the Melakan ruler’s status was elevated with the investiture of a yellow 

umbrella, a seal and a set of clothing as a sign of recognition from the Chinese Emperor to 

the budding Melaka Sultanate.100 Between 1404 and 1435, twenty (20) diplomatic missions 

were dispatched from Malacca to China; several of which led by the ruler himself.101 Similar 

to the Srivijayan Empire, the Melaka Sultanate had control over the harbour chiefs, the Orang 
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Laut (nomadic sea and riverine people) and had a special relation with Chinese Empire which 

safeguarded her international trade.102 When the Melaka Sultanate was no longer disturbed by 

the Siamese Kingdom by virtue of the Imperial Chinese protection,103 the Melaka port-city 

thrived as a world-class entrepot.104 Vassalage to the Chinese Empire meant that the tribute 

presented was reciprocated by gifts and marks of honour,105 whereas Siamese Kingdom 

levied its tribute in gold but gave nothing to Melaka in return.106 Melaka’s monopoly over the 

China’s commodity107 was an attraction for more international traders to trade in Melaka.108 It 

was the era when China, under the Ming Dynasty, implemented a policy of expansion with 

commercial relations.109 Diplomatic relations with the Chinese Empire ensured the protection 

of Malacca port-city from a powerful suzerain.110 Amazingly, the Chinese Empire was never 

motivated to conquer or colonise the Melaka Sultanate.111 Therein laid the uniqueness of 

Melaka Sultanate-Chinese Empire diplomatic relations that was found upon mutual respect 

and socio-economic symbiosis.112 Moreover, despite China’s superiority, coercion was never 
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part of her foreign policies; the kingdoms that submitted to Chinese suzerainty did so 

voluntarily.113  

 

 However, tribute missions between Melaka and China were discontinued in the course 

of the 15th century.114 After the fall of the Melaka port-city in 1511 to the Portuguese, the 

Sultan of Melaka sent a petition for assistance to Emperor Wuzong in 1520 to reclaim his 

throne but to no avail.115  

 

2.2 MALAYSIA’S DIPLOMATIC RELATIONS AFTER INDEPENDENCE 

 

 Malaysia’s diplomatic relations are now founded upon her strategic geography, 

dynamic economy and unique demography.116 This is reflective on her stable bilateral 

relations with Singapore,117 Indonesia118 and China.119 Other than regional bilateral relations, 

Malaysia also founded regional associations such as ASEAN120 and approached regional 

groups like NAM and OIC121 as part of her stand on multilateral relations.122 The evolution of 

diplomatic relations in Malaysia could be summarised under different premiership, viz. 

Tunku Abdul Rahman (1957-1970), Tun Abdul Razak (1970-1976), Tun Hussein Onn (1976-

1981), Tun. Dr. Mahathir Mohamad (1981-2003 & 2018-February 2020), Tun Abdullah 
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Ahmad Badawi (2003-2009), Najib Razak (2009-2018) and Muyhiddin Yassin (February 

2020-present).  

 

 As a newly independent nation, Malaysia’s foreign policy under Tunku Abdul 

Rahman Putra Al-Haj gravitated towards building its nascent economy, politics and national 

security.123 The independence of Malaya and creation of Malaysia had temporarily ruptured 

her diplomatic relations with Indonesia and the Philippines.124 Hence, Malaysia had 

embarked on efforts to revitalised regional relation via membership of several economic 

associations such as ASA,125 MAPHILINDO126 and finally ASEAN.127 It also signified 

Malaysia’s breaking away from the Western economic dependency128 and exploring new 

markets for Malaysian commodities.129 Unlike her neighbours Indonesia130 and the 

Philippines131 that had to endure bloodshed, rebellion and violent revolution to attain 

independence from their Colonial Masters, Malaysia chose the peaceful diplomatic path to 
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negotiate her independence from the British Imperialist.132 This phenomenon has created a 

diplomatic advantage for Malaysia over Indonesia (in spite of their similar cultural kinship)133 

especially in terms of political stability and economic development.134 However, the violent 

Communist movement led by the Communist Party of Malaya (CPM) was deemed a threat to 

Malaysia’s security135 that necessitated Malaysia to seek military assistance from Britain, 

Australia and New Zealand via the Anglo-Malayan Defence Agreement (AMDA) in 1957.136 

Malaysia’s policy in Diplomatic Relations at this stage was thus, pro-Western and anti-

Communism.137 Crucial events like the Indonesia’s Konfrontasi (1963-1966) and Singapore’s 

expulsion from Malaysia on 9 August 1965 laid the foundation of Malaysia’s dynamic stance 

on international relations.138  

 

 Under the leadership of Abdul Razak as the second Prime Minister (1970-1976), 

Malaysia shifted its diplomatic relations towards Neutrality.139 Malaysia already led the way 

by founding the Zone of Peace, Freedom and Neutrality (ZOPFAN) in 1971 with other 

ASEAN countries.140 Tun Abdul Razak’s groundbreaking visit to the People’s Republic of 
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China (PRC) on 31 May 1974141 was an illustration of both countries’ acceptance of 

Neutrality in diplomatic relations.142 Malaysia’s Neutrality was the reason for bilateral 

relations she forged with other Communist countries like North Korea.143 Malaysia’s third 

Prime Minister, Tun Hussein Onn (1976-1981) maintained the Neutrality in diplomatic 

relations which was consistent with the global trend of relaxing the intense international 

relations amongst conflicting countries.144 In tandem with Malaysia’s Neutrality,Tun Hussein 

Onn had reached out to the Socialist Republic of Vietnam (SRV) – a Communist-Socialist 

country in the Indo-China – to establish formal bilateral relations in 1976.145 He also 

continued on bolstering regional cooperation through ASEAN, particularly in regional 

security issues. For instance, Malaysia had cooperated with Thailand in combating the 

Communist attacks in the Malaysia-Thailand border.146  

 

 Prime Minister Tun Dr. Mahathir Mohammad (1981-2003, 2018-2020) is a reformer 

with new policies on diplomatic relation which focused on the international trade, investment 

and economic development issues.147 The biggest change was the Look East Policy launched 

in 1982 which emulated the developed East Asian countries like Japan and South Korea as 
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Malaysia’s future economic model148 with the aim of transforming Malaysia as a developed 

country in the 21st century.149 Under Tun Dr. Mahathir’s leadership, Malaysia was proactive 

in preserving international peace by serving United Nations Security Council (UNSC) as part 

of peacekeeping missions in war-torn countries such as Bosnia,150 Kosovo151 and Timur 

Leste.152 Malaysia’s commitment towards international peace and security was duly 

recognised when Malaysia was elected as a non-permanent member to the UNSC on four (4) 

separate occasions, namely in 1965, 1989-1990, 1999-2000 and 2015-2016.153  

 

 Malaysia, under the premiership of Tun Dr. Mahathir experienced several 

transformative phases in a resilient outlook on diplomatic relations.154 Malaysia’s diplomatic 

relations under the reign of Tun Abdullah Ahmad Badawi as the fifth Prime Minister (2003-

2009) was dormant with domestic political issues taking the centre stage.155 During his reign, 

however, Malaysia became the Chair of the Non-Aligned Movement (NAM) from 2003 until 
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2006156 and was known as a tolerant and progressive Islamic State via the concept of Islam 

Hadhari.157  

 

 Najib Razak’s contribution as the sixth Prime Minister (2009-2018) on shaping 

diplomatic relations was leaning towards effective bilateral relations (i.e. personalised, 

leader-centric communications) with influential countries like the United States,158 China159 

and Singapore.160 His diplomacy succeeded in resolving several protracted issues with 

Singapore such as the water supply agreement161 and relocating the Keretapi Tanah Melayu 

(KTM) station from Tanjong Pagar, Singapore to Bukit Timah in Singapore.162 

 

2.3 THE EVOLUTION OF DIPLOMATIC INVIOLABILITY  

 

 Since ancient times, it has been a practice amongst States that the position of an envoy 

or a diplomat is highly revered163 and protected whereby a diplomat could travel safely in 

order to negotiate the terms or to settle conflicts.164 The concept of diplomatic inviolability 

was first practised by the Greek civilisation that afforded honour and protection to envoys 
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between the Greek cities165 and in ancient India.166 Its objective was the peaceful co-existence 

amongst the ancient empires instead of domination or conquest.167 Hence, the importance of 

preserving diplomatic immunity in sustaining harmonious diplomatic relations amongst 

nations was demonstrated.168 After the fall of the Roman Empire,169 diplomatic relations and 

the Arts of Diplomacy regained their significance during the period of Renaissance.170 By this 

time, the envoys were provided with immunity that protected them against the criminal 

jurisdiction in their host country.171 It protected the diplomats from suspicion and allegation 

of committing crimes against the subjects and/or conspiracy against the Sovereign of the 

Receiving State.172   

 

 Hugo Grotius – widely known as the Father of International Law173 – contributed 

through his work in Right of Legation174 and Emmerich de Vattel’s book The Law of 

Nations175 of which made significant improvement to the development of diplomatic relations 

with several theories to justify diplomatic immunities and privileges namely, the 

Representative Character,176 Extra-Territoriality177 and Functional Necessity.178 The 
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Representative-Character theory acknowledged that the ambassadors are considered as 

representatives of a sovereign State which has sent them to the Receiving State.179 Similarly, 

diplomats are the representatives of the independent States180 and their immunities and 

privileges are derived from the fact that the sovereignty of their masters has to be 

respected.181  Extra-Territoriality posits that the beneficiaries of the diplomatic immunities 

are deemed to be outside of or beyond the territory of the Sending State. Hence, the 

immunities and privileges are extended to the ambassadors who are serving outside of the 

territory/boundary of the Sending State.182  

 

 Hugo Grotius in Law of War and Peace opined that if the ambassadors are only 

protected from violence and illegal constraint per se, that would render no legal advantage to 

the diplomatic immunity’s regime at all.183 Such immunity that protected ambassadors from 

Criminal prosecution had separated the natural legal protection available to all men 

emanating from the Natural Law and the greater scope of legal protection was conferred only 

to diplomatic agents by international law (i.e. Law of Nations).184 Diplomatic immunity went 

through rapid growth during the 17th until 20th centuries with, inter alia the inception of 

permanent diplomats.185 The Functional Necessity principle was relatively new compared to 

the other two and its foundation was the extension on Natural Law’s emphasis on the 

necessity of maintaining diplomatic relations and the need to protect the individuals who 

performed/involved in international relations.186 However, the unchecked powers of 

diplomats had often led to diplomatic abuse and disputes.187 This issue was later curtailed 
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during the Congress of Vienna 1815 – the first multinational conference attempting to 

regulate diplomatic relations.188  

 

 The first step towards better management of diplomatic relations was by designating 

specific positions in diplomatic mission such as ambassadors, diplomatic agents and Charge 

d’affairs which resolved the issue of precedence amongst the diplomatic agents.189 The abuse 

of diplomatic inviolability was collectively decided during the Vienna Congress 1815190 by 

adopting a qualified immunity and privileges structure against the unfettered regime 

protecting the diplomats.191 Functional Necessity is now the dominant theory on diplomatic 

immunities and privileges in modern diplomacy.192 Prior to the codification via the Vienna 

Convention of Diplomatic Relations 1961 (VCDR 1961), the practice of diplomatic immunity 

was founded and expressed in the form of Customary International Law193 and influenced by 

the principles of Natural Law.194  

 

2.4 THE FORMATION OF THE VIENNA CONVENTION ON DIPLOMATIC 

 RELATIONS 1961 

 

 Prior to the Vienna Conference 1961, the Congress of Westphalia in 1648 had earlier 

established the practice of accepting permanent diplomats as a norm in international relations 

and trading activities.195 This custom was followed by a detailed set of rules and regulations 
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that entailed a wider inviolability to the ambassadors, their family members and staff against 

both criminal and civil litigation, the immunity of their premises from legal suit and their 

exemption on taxes and custom duties.196 The codification process of diplomatic relations and 

diplomatic immunity was a difficult task.197 The Congress of Vienna in 1815, for instance, 

had adopted only the rule of diplomatic precedence198 and the codification continued in the 

Havana Convention in 1928199 and later in the Draft Convention of Harvard Research in 

International Law 1932.200 Thus, the establishment of the International Law Commission 

(ILC) in 1947 had simplified the arduous task of codification.201  

 

 In 1927, the then League of Nations drew up a list of items deemed suitable to be 

codified; chief amongst them was diplomatic privileges and immunities.202 Later in 1928, the 

Havana Convention on Diplomatic Officers was signed by the United States203 and in spite of 

it being brief, it catered for the foundation of obligations amongst diplomatic agents.204 In 

1952, former Yugoslavia proposed to the United Nations (UN) that the process of codifying 

State practice on diplomatic immunities and privileges shall be given a priority205 and after 

consultation with the ILC, the United Nations General Assembly (UNGA) appointed Mr. 

Sandstorm from Sweden as the UN Special Reporter.206 His report formed part of the basis of 
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the draft Articles of a Convention adopted by the ILC in 1957.207 In March 1961, 81 States 

partook in the United Nations Conference on Diplomatic Intercourse and Immunities held in 

Vienna, Austria where they deliberated on the actual text of the Convention on Diplomatic 

Intercourse and Immunities which was later known as the Vienna Convention on Diplomatic 

Relations 1961 (VCDR 1961).208 It was adopted on 18 April 1961209 and enforced on 24 

April 1964.210 The success of the VCDR 1961 could be attributed to the grace period granted 

for States to adequately adopt and adapt to the new system211 and the acceptance of 

reciprocity between States as the ultimate punishment for its violation.212 

 

2.4.1 THE VIENNA CONVENTION ON DIPLOMATIC RELATIONS 1961  

 

 The VCDR 1961 provides a dynamic and comprehensive legal framework in various 

aspects of diplomacy such as the establishment, maintenance and termination of diplomatic 

relations.213 It is the bedrock for diplomatic relations in a modern world.214 Its universal 

acceptance is a testament to its effectiveness and popularity in managing diplomatic 

relations.215 The VCDR now has 60 signatories and 192 State-parties.216 Diplomacy is a 
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classic art217 that transcends time, religions, and politics218 and even underpins an inter-

disciplinary approach.219 It has also been defined as the utilisation of one’s intellect in 

managing international relations in a harmonious way.220 Surprisingly, despite diplomacy 

being pervasive in modern living, it remains an under-developed science that displays a gap 

between the theory and practice.221  

 

 While diplomatic law remains the oldest division of international law,222 regulating 

diplomacy and diplomatic relations was only achieved via codification that resulted in the 

VCDR 1961.223 Reciprocity which is central in the VCDR 1961 ensures compliance by State-

parties which results in diplomatic stability.224 However, reciprocity may culminate in the 

severance of diplomatic relations especially when diplomats are expelled on the ground of 

Persona non Grata.225 In addition, the VCDR 1961 is yet the definitive legal instrument to 

govern diplomatic relations since other actors in international relations like international 

organisations (e.g. the United Nations-UN) remain outside its ambit.226 The provision in 

Article 41 (1) of the VCDR 1961 is undoubtedly amongst the most disputed between the 
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Sending and Receiving State.227 Conflicts often occur when interference is justified on 

matters relating to violations of human rights in the Receiving State.228 Thus, modern 

diplomacy strives to strike the balance between guarding the universal human rights and 

refraining from interfering in Receiving State’s domestic affairs.229  

 

 Throughout the years, the public’s attention on diplomatic relations has shifted from 

the abuse of diplomatic immunity to the risk of diplomats being exposed to violence, 

terrorism230 and political persecution.231 One incident to illustrate the vulnerability of 

diplomatic mission to terrorism was the U.S.-Iran Hostage Crisis in 1979.232 The siege of the 

American embassy was acknowledged as the longest hostage crisis in the world history 

accounting for 444 days.233 It ended with the severance of diplomatic relations between the 

U.S. and Iran and the release of the American hostages via the Algiers Accords 1981.234 The 

issue of diplomatic asylum on the other hand was omitted from the VCDR 1961 due to lack 

of consensus amongst States on its legality.235 Hence, the greatest challenge in diplomatic 

relations is not the requirement of States’ consensus236 but rather the need for diplomats to 
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keep abreast with the energetic, democratic and liberating practice of diplomacy.237  The 

VCDR 1961 is a legal legacy as it is widely adopted by other treaties such as the Vienna 

Convention on Consular Relations 1963,238 the Convention on Special Mission 1969239 and 

the Convention on the Representation of States in Their Relations with International 

Organization of a Universal Charter 1975.240 Such adherence supports the view that the 

VCDR 1961 is a successful collective effort amongst the international community, especially 

the international law Commission (ILC).241 It enables the diplomatic mission to perform 

duties without duress or interference from the Receiving State and communicate freely with 

the Sending State.242 In addition, the VCDR 1961 also caters for the controversial issue of 

Persona non Grata 243 which often entails retaliation from the Sending State.244 

 

2.5 DIPLOMATIC RELATIONS BETWEEN MALAYSIA AND NORTH KOREA, 

 DIPLOMATIC IMMUNITY & PERSONA NON GRATA   

 

2.5.1 INTRODUCTION: THE EVOLUTION OF DIPLOMATIC RELATIONS 

 BETWEEN MALAYSIA & NORTH KOREA 

 

 The diplomatic relations between Malaysia and the Democratic People’s Republic of 

Korea (DPRK/North Korea) started-off apprehensively.245 It all began during the era of the 

Cold War (1947-1991) whereby North Korea was assisting the Communist movement in 

some Southeast Asian nations.246 Malaysia’s foreign policies under the administration of 
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Tunku Abdul Rahman – the nation’s first premier – was predominantly pro-West (i.e. pro-

U.S.) and anti-Communism.247 On 21 April 1964, Pyongyang established diplomatic relations 

with Jakarta – 9 years prior to the setting up of diplomatic relations with Malaysia in 1973 – 

in which Kim Il Sung (North Korea’s first Supreme Leader)248 had fully supported 

Indonesia’s Crush Malaysia (Ganyang Malaysia) campaign from 1963 until 1966.249 A close 

bilateral tie between Indonesia and North Korea was forged and subsequently materialised 

into the Jakarta-Phnom Penh-Hanoi-Pyongyang-Beijing Axis in 1964.250 As such, it was not 

surprising that North Korea initially treated Malaysia unfavourably by showing her support 

for Indonesia.251 Malaysia’s stance on foreign policy was renewed when Tun Abdul Razak 

acted as the Second Prime Minister and re-aligned Malaysia’s direction in diplomatic 

relations from the pro-Western outlook to move toward Neutrality and Non-Alignment in 

international relations gradually.252 For example, Tun Razak’s visit to China on 25 May 1974 

was groundbreaking in diplomatic relations as Malaysia was still battling against the 

Communist Insurgency (Second Malayan Emergency: 1968-1989) and the local sentiment 

against Communist-Socialist countries was nothing but animosity.253 As a matter of fact, 

Malaysia was the first ASEAN country to reach out to China at a time when almost all other 

countries in the region were keeping a distance from the Communist State.254 The reason was 
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simple for Malaysia; the best way in sustaining geopolitics and diplomatic relations for the 

long run was the route towards Non-Alignment and Neutralisation.255  

 

 The culmination of the shift in diplomatic relations resulted in Malaysia joining the 

Non-Align Movement (NAM) in 1970256 and initiated the Zone of Peace, Freedom and 

Neutrality (ZOPFAN) in 1971.257 At the same time, Kim Il Sung had introduced a State 

philosophy known as Juche (Self-Reliant) partly to oppose the wide-spreading influence of 

foreign powers since the Cold War.258 It was meant to inculcate the spirits of independence 

and Self-Sufficient in critical areas such as politics (Chaju), economics (Charip) and national 

defence (Chawi) and most importantly, to justify his autocratic rule in North Korea.259 As 

North Korea began to realise that the country had been isolated by the rest of the world, Kim 

Il Sung gradually rebuild Pyongyang’s Hermit Kingdom image260 by enlarging the scope of 

her diplomatic relations beyond the Socialist-Communist bloc.261 This strategic geopolitical 

move was due to the gradual fall of the Soviet Union (now Russia) as its chief economic 

proponent262 and the urgency to counter the rise of Republic of Korea (South Korea) as the 

new economic powerhouse in Asia.263 The move was aimed at demonstrating a better 

diplomatic approach to the rest of the world.264 As per Article 17 North Korea’s Constitution: 

  

 
255 Beng, O.K. (2006) The Reluctant Politician: Tun Dr. Ismail & His Time, Yusof Ishak Institute of Southeast 

Asian Studies (ISEAS), Pasir Panjang, Singapore (SIN) at page 255 
256 To, L.L. & Othman, Z. (2017) Regional Community Building in East Asia: Countries in Focus, Routledge 

Taylor & Francis Group, Oxon, United Kingdom (UK) at page 106 
257 Muzaffar, C. (2019) Use ZOPFAN to Form Common Position on China, U.S., Columnists, New Straits 

Times (NST), New Straits Times (M) Berhad, Media Prima Group, Bangsar, Kuala Lumpur, Malaysia (MAS) 

dated 04.07.2019. Source: 

https://www.nst.com.my/opinion/columnists/2019/07/501607/use-zopfan-form-common-position-china-

us#:~:text=ZOPFAN%20was%20initiated%20by%20Malaysia's,27%2C%201971%20in%20Kuala%20Lumpur  

See also Narine, S. (2002) Explaining ASEAN: Regionalism in Southeast Asia, Lynne Rienner Publishers, 

Boulder, Colorado, United States of America (USA) at pages 19 & 20 
258 Turku, H. (2009) Isolationist States in an Interdependent World, Ashgate, Ashgate Publishing Limited, 

Surrey, United Kingdom (UK) at page 15 
259 Kim, J.W. (2012) A History of Korea: From Land of Morning Calm to States in Conflict, Indiana University 

Press (IU Press), Bloomington, Indiana, United States of America (USA) at page 456 
260 Behnke, A. (2005) South Korea in Pictures, Lerner Publishing Group, Minneapolis, Minnesotta, United 

States of America (USA) at page 31 
261 Armstrong, C.K. (2009) Juche and North Korea’s Global Aspirations, Working Paper #1, Working Papers 

Series, North Korea International Documentation Project, Woodrow Wilson International Center for Scholars, 

Washington D.C., United States of America (USA) at page 1 

Source: https://www.wilsoncenter.org/sites/default/files/NKIDP_WP_1.pdf 
262 McEachern, P. (2019) North Korea: What Everyone Needs to Know, Oxford University Press, University of 

Oxford, New York, United States of America (USA) at page 56  
263 Lerner, K.L. & Lerner, B.W. (Editors) (2004) Encyclopaedia of Espionage, Intelligence & Security, 

Thomson Gale, Michigan, United States of America (USA) at page 209 
264 Park, H.K. (2003) North Korea Handbook, Yonhap News Agency, Seoul, An East Gate Book, M.E. Sharpe, 

London, United Kingdom (UK) at pages 608-611  

https://www.nst.com.my/opinion/columnists/2019/07/501607/use-zopfan-form-common-position-china-us#:~:text=ZOPFAN%20was%20initiated%20by%20Malaysia's,27%2C%201971%20in%20Kuala%20Lumpur
https://www.nst.com.my/opinion/columnists/2019/07/501607/use-zopfan-form-common-position-china-us#:~:text=ZOPFAN%20was%20initiated%20by%20Malaysia's,27%2C%201971%20in%20Kuala%20Lumpur
https://www.wilsoncenter.org/sites/default/files/NKIDP_WP_1.pdf


  

42 

 

 The State shall establish diplomatic as well as political, economic and cultural 

 relations with all friendly countries on principle of complete equality, independence, 

 mutual respect, non-interference in each other’s affairs and mutual benefit. 

 

 Despite once being a staunch opponent to Malaysia, North Korea’s diplomatic path 

was destined to converge peacefully with Malaysia when Pyongyang joined NAM as a full-

fledged member in August 1975.265 The idea of being politically independent in geopolitics 

as posited by NAM which intertwined with Juche, particularly in Chaju (Politically 

Independent) had attracted Kim Il Sung to join the coalition.266 It seemed that from this point 

onwards, the diplomatic course between Malaysia and North Korea has been set to change 

from animosity to diplomacy.267  

 

2.5.2 THE ADVANTAGES OF MALAYSIA-NORTH KOREA DIPLOMATIC 

 RELATIONS 
 

 Prior to the rupture of diplomatic relations, North Korea had enjoyed enormously 

from the trade relations with Malaysia.268 North Korea also viewed Malaysia as her entrance 

to the markets of other countries in the Southeast Asian region.269 Similarly, in 2015, 

Malaysia’s trade with North Korea totalled RM22.72 million in the imports of electrical and 

electronic products, chemicals and chemicals products, iron and steel products.270 

Technological collaboration with North Korea in agriculture has provided fruitful results in 

the form of advanced padi planting technique and a better padi variant which could withstand 

prolonged dry-spell and infestation. It was projected that from 2019 until 2020, Malaysia will 

import 1.12 million tonnes of rice from Thailand and Vietnam that accounts for more than 
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80% of Malaysia’s total global import of rice.271 Malaysia’s ability to increase padi 

harvesting by using North Korean technology is a good prospect for her economy especially 

when there is no more increase in padi planting areas in the country and Malaysia’s overall 

population is expanding by 3% annually.272 In the long run, the transfer of technology in padi 

planting from North Korea will alleviate Malaysia’s dependence on foreign imports to feed 

its growing population.273 Malaysia’s cooperation with North Korea in agriculture is part of 

Putrajaya’s efforts to reach out to the isolated State, thus enhancing their bilateral ties.274 

Foreign labour is an issue which has been grappling Malaysia since the inception of the Look 

East policy in 1981.275 The flow of foreign workers to Malaysia has become the bone of 

contention between Malaysia and the source countries as their arrival has caused the spike in 

crime rates and the rise in social ills.276 However, the same argument could not be applied to 

the North Korean workers working in Malaysia. In 2014, Deputy Home Minister Wan 

Junaidi Tunku Jaafar praised the North Korean miners in Selantik, Sarawak as diligent and 

disciplined.277 He also dismissed the allegation that the North Koreans despite working 
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legally in Malaysia, were involved in the propogation of their political agenda.278 As such, 

Malaysia could consider North Korea as an alternative source of dependable foreign labour279 

particularly in certain industries which demand high-skilled workers but are snubbed by 

Malaysians due to the nature of such jobs which are dirty, dangerous and difficult (3D-

Jobs).280  

 

2.5.3 THE ASSASSINATION OF KIM JONG NAM & THE SUSPENSION OF 

 DIPLOMATIC RELATIONS BETWEEN MALAYSIA & NORTH KOREA  

 

 The murder of Kim Jong Nam at Kuala Lumpur International Airport 2 (KLIA2) on 

13 February 2017 by VX Nerve Agent left the nation in shock.281 Many theories behind the 

murder had been suggested by critics and observers; chief amongst them is the fact that Kim 

Jong Nam was a credible pretender to the Kim’s autocratic dynasty.282 Moreover, Kim Jong 

Nam was the ideal candidate for China’s economic reform which supported the liberation of 

North Korea’s economy283 that will run contrary to the age-old philosophy of Juche (Self-

Reliant) which is the backbone of Kim’s family legitimacy in North Korea.284 Adopting the 

economic liberalisation policy will definitely end Kim Jong Un’s grip on power.285 The 

assassination and the eventual banishment of North Korean ambassador from Malaysia as 

Persona non Grata have ruptured the once cordial and carefully coordinated diplomatic 
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relations between the two countries with different political ideologies.286 Nonetheless, the 

murder case has piqued the public’s curiosity on North Korea and on the extent of diplomatic 

relations it maintained with Malaysia;287 a bilateral relation that even surpassed Malaysia’s 

diplomatic relations with the People’s Republic of China (PRC).288  

 

 On 1 March 2017, two (2) individuals accused of the murder: Indonesian Siti Aisyah 

and Vietnamese Doan Thi Huong who are believed to be the assailants and four (4) other 

unnamed suspects were charged at Sepang Magistrate’s Court. They were charged under 

Sections 302 and 34 Penal Code for the offence of murder and Common Intention.289 The 

murder Trial started on 2 October 2017 at Shah Alam High Court. On 16 August 2018, both 

of the accused were ordered to enter their Defence after the Court decided the prosecution 

had succeeded in establishing a prima facie case against them.290 However, on 11 March 

2019 the High Court judge ordered a Discharged Not Amounting to an Acquittal (DNAA) to 

Siti Aisyah.291 This decision was partly due to a diplomatic appeal made by the Indonesian 

government to Malaysian government.292 In a letter written by the Indonesian Minister of 

Law and Human Rights, the Minister pleaded to the Attorney-General of Malaysia to 

reconsider the charges against Siti Aisyah on the ground that she was deceived and hence, 
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innocent.293 Further, the Minister requested that the criminal charges should be re-evaluated 

by taking into account the longstanding and good diplomatic relations between both 

countries.294 As a result of Track 1 Diplomacy between Malaysia and Indonesia, the 

Attorney-General agreed to drop the charges based on the merits raised by the Indonesian 

Minister.295  

 

 On Thi Huong’s side, the prosecution however, proceeded with the trial296 despite 

appeals made by the Vietnamese government for the withdrawal of the murder charge.297 The 

Malaysian government explained that the decision on whether to pursue or discontinue a 

Criminal case is the prerogative of the Attorney-General under Article 145 Federal 

Constitution without the interference from the Malaysian government.298 The decision had 

resulted in backlash from her Defence lawyers, alleging the Malaysian government of 

discrimination.299 It was argued that since a prima facie case was established against both 
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accused whom stated similar Defence300 - in view of the acquittal (not amounting to a 

discharge) of Siti Aisyah301 –  the charge against Thi Huong should have been withdrawn as 

well.302 Nevertheless, it was revealed in a CCTV footage tendered as evidence during the trial 

that Thi Huang was seen approaching the deceased, placing her hands on the deceased’s face 

and running away.303 The same evidence showed Siti Aisyah was walking away from the 

crime scene without committing the alleged murder,304 hence a weaker case against Siti 

Aisyah as argued by her lawyers.305  

 

 Later, on 1 April 2019 the judge sentenced Thi Huong to three (3) years and four (4) 

months in jail after she pleaded guilty to a lesser alternative charge under Section 324 Penal 

Code for voluntarily causing hurt by dangerous weapons or means. The section provides for 

imprisonment up to 10 years or fine or whipping or the combination of the two mentioned 

punishments.306 However, after intense Track 1 Diplomacy by the Vietnamese government 

and plea-bargaining by her lawyers, the sentence was reduced and she was released on 3 May 
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2019.307 The outcome of the murder trial has a lasting impact on strengthening the diplomatic 

relations amongst Malaysia, North Korea, Indonesia and Vietnam.308 The absence of any 

diplomatic missions between Malaysia and North Korea at the moment is a sign of temporary 

fall out in their diplomatic relations.309 This phenomenon may indicate that Malaysia has lost 

its neutral State status she proudly held on for so long, being the only country in the region 

able to bring North Korea and other ASEAN countries for negotiation. In the past, Kuala 

Lumpur used to serve as a venue for secret meetings between Japan,310 the United States, 

South Korea and North Korea that has started since two decades ago.311 In fact, in 2018, the 

United States had shown her interest to groom Malaysia as the regional leader towards North 

Korea’s denuclearisation.312 Malaysia however, under Tun Dr. Mahathir – the individual who 

spearheaded the diplomatic relations between Putrajaya and Pyongyang 48 years ago – are 

eager to rekindle the damaged diplomatic relations. It is just a matter of time before both 

countries repair and resume their diplomatic relations.313 
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 In hindsight, it seems that North Korea stand to lose more than Malaysia especially 

after two (2) U.S. – North Korea Summits held in Singapore and Vietnam failed to deliver 

any positive outcome.314 With the change in the U.S. administration, former President Donald 

Trump had ceased the Strategic Patience strategy315 employed by Barack Obama which 

means that military actions are probable against North Korea for any of her future 

provocations.316 Furthermore, the United States under the leadership of new President Joseph 

Biden shows no signs of abatement in denuclearising North Korea.317 The diplomatic 

quagmire between the U.S. and North Korea is aggravated with Kim Jong Un’s latest 

decision in January 2021 to upgrade North Korea’s nuclear weapons capabilities.318 Thus, it 

is only sensible for Pyongyang to resume her diplomatic relations with countries that are 

known to be friendly to her and that includes Malaysia and as such, ending the diplomatic 

disputes will benefit North Korea in the long run.319 Therefore, the future of diplomatic 

relations between Malaysia and North Korea hinges entirely on the transparency from both 

countries in protecting their national interests.320 

 

 The diplomatic row was severe but is momentary and recovering; taking into account 

Malaysia’s intention in 2019 to reopen her embassy in Pyongyang.321 The murder case has 
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given the Malaysian government the chance to reassess all merits and demerits of sustaining 

diplomatic relations with a volatile country like North Korea.322 Nonetheless, the 

assassination of Kim Jong Nam has managed to unite all Malaysians regardless of their race, 

religions and political affiliation. It could only be achieved when Malaysians realised that the 

security of their country was truly at stake against a country possessing nuclear weapons 

technology.323 

 

2.5.4 THE SEVERANCE OF DIPLOMATIC RELATIONS BETWEEN 

 MALAYSIA & NORTH KOREA 

 

 On 19 March 2021, North Korea unilaterally severed her diplomatic relations with 

Malaysia.324 The reason being was Malaysia’s Federal Court decision on 8 October 2020 to 

reject North Korean businessman Mun Chol Myong’s appeal against an extradition request 

from the United States’ authorities.325 Mun Chol Myong was arrested in 14 May 2019 under 

Section 13 (1) (b) Extradition Act 1992326 following a request from the U.S.327 for offences 

relating to money-laundering in the US’ financial services328 and violations of both the 

U.S.329 and UN-backed sanctions.330 
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 Mun Col Myong, via his application for Writ of Habeas Corpus to challenge his 

arrest,331 appealed that he was innocent and was caught in a diplomatic dispute between 

North Korea and the U.S.332 In dismissing the appeal, Malaysia’s highest Court stated that all 

requirements under the Malaysia-United States Extradition Treaty 1995 had been fulfilled.333 

The prosecution argued that it was the Malaysian government duty’s to assist the U.S. in 

extraditing Mun Chol Myong.334 Prior to the Federal Court’s decision, the Kuala Lumpur 

High Court in dismissing the Habeas Corpus application stated that there was insufficient 

evidence tendered by Mun Chol Myong to challenge the money-laundering charges and to 

prove the indictments filed by the U.S authorities were politically charged.335  
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 North Korea lashed out at Malaysia’s decision by describing it as an ‘unpardonable 

crime’336 and insisted that Mun Chol Myong was innocent.337 Mun Chol Myong – who is not 

a North Korean diplomat338 –  is the first North Korean ever extradited by any country in the 

world to face charges in the U.S.339 Reports revealed that Mun Chol Myong was associated 

with North Korean intelligence services i.e. Reconnaissance General Bureau (RGB).340 As a 

result, Malaysia reciprocated by ordering the North Korean diplomatic mission to vacate its 

diplomatic premise and leave Malaysia on 21 March 2021.341 Malaysia also had shut down 

her embassy in North Korea which was suspended since 2017.342  
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 In its official statement, Malaysian Foreign Ministry regretted North Korea’s 

unilateral decision to sever their diplomatic relations.343 Malaysia had optimised her 

diplomacy with North Korea by a view to rejuvenate their diplomatic relations even after the 

reprehensible murder of Kim Jong Nam in Malaysia.344 After 48 years of bilateral relations, 

North Korea’s irrational decision has officially ended her diplomatic relations with 

Malaysia.345  

 

2.6  DIPLOMATIC IMMUNITY & PERSONA NON GRATA 
 

2.6.1 DIPLOMATIC IMMUNITY 

 

 Diplomacy is defined as any means of which the States establish bilateral relations 

through their authorised agents (i.e. diplomats).346 It is also a tactful skill that manages people 

and countries in diplomatic dispute.347 The law regulating the conduct of diplomats is a 

product of Customary International Law348 which has been codified and known as the Vienna 

Convention on Diplomatic Relations 1961 (VCDR)349 that was enforced on 24 April 1964.350 

Historically, it has been part of Customary International Law for the Receiving States to 
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extend theimmunity for the diplomats of the Sending State.351 ‘Inviolability’ refers to the 

elevated status of immunity accorded to a diplomat than to a commoner in the Receiving 

State in view of his official duties on behalf of the Sending State.352 Malaysia is a State-Party 

to the VCDR 1961 when she ratified the same on 9 November 1965.353 Under the doctrine of 

Transformation,354 the VCDR 1961 became part of the Malaysian law after the Diplomatic 

Privileges (Vienna Convention) Act 1966 (Act 636) has come into force on the 9 December 

1965.355  

 

 The 53 Articles in the VCDR 1961 provide the comprehensive guidelines for the 

establishment, maintainance and termination of diplomatic relations between States that are 

based on their mutual consent.356 The main feature of Inviolability is embedded in Article 29 

which entails the rule of diplomatic immunity and privileges.357 Inviolability is the bedrock of 

the doctrine upon which diplomatic immunity and privileges are built on.358 The Receiving 

State is thus, obligated to protect the diplomat against any violence or harassment from any 

party while the diplomat conducts his official duties.359 The regime of diplomatic immunity 

also caters for different types of subjects related to the diplomatic mission, inter alia, the 
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354 Hamid, A.G. (2006) Judicial Application of International Law in Malaysia: An Analysis, Legal News, Legal 

& General News, Malaysian Bar, Badan Peguam Malaysia dated 31.03.2006. Source: 

https://www.malaysianbar.org.my/article/news/legal-and-general-news/legal-news/judicial-application-of-

international-law-in-malaysia-an-

analysis#:~:text=Applying%20Article%2032%20of%20the,Convention%20must%20always%20be%20express 
355 Section 3, Diplomatic Privileges (Vienna Convention) Act 1966 (Act 636) provides that “The Articles set out 

in the Schedule hereto (being Articles of the Vienna Convention on Diplomatic Relations signed in 1961) shall 

have the force of law in the Federation”. According to the ‘Schedule’ to the Act, Articles of the Vienna 

Convention having the force of law in the Federation are: Articles 1, 22, 23, 24, 27, 28, 29, 30, 31, 32, 33, 34, 

35, 36, 37, 38, 39 and 40  
356 Wanyela, C.S. (2009) Diplomatic Privileges & Immunities: A Critical Analysis of the Vienna Convention on 

Diplomatic Relations 1961, Thesis for Master Degree of Arts in International Studies, The Institute of 

Diplomacy & International Studies, University of Nairobi, Kenya at page 47 

Source: http://erepository.uonbi.ac.ke/handle/11295/76780  
357 Oelfke, C. (Editor) (2018) Vienna Convention on Diplomatic Relations on 18th April 1961: Commentaries 

on Practical Application, Berliner Wissenschafts-Verlag (BWV), Berliner Wissenschafts-Verlag GmbH, Berlin, 

Germany (GER) at page 205  
358 Kaul, J.L. & Jha, A. (Editors) (2018) Shifting Horizons of Public International Law: A South Asian 

Perspective, Springer, Springer (India) Private Limited, New Delhi, India (IND) at page 320. See also Michaels, 

D.B. (2012) International Privileges & Immunities: A Case for a Universal Statute, Martinus Nijhoff, The 

Hague, Netherlands, Springer Science + Business Media, Berlin, Germany (GER) at page 9  
359 Baumann, C.E. (2012) The Diplomatic Kidnappings: A Revolutionary Tactic of Urban Terrorism, Martinus 

Nijhoff, The Hague, The Netherlands, Springer Science & Business Media, Berlin, Germany (GER) at page 41 

https://www.malaysianbar.org.my/article/news/legal-and-general-news/legal-news/judicial-application-of-international-law-in-malaysia-an-analysis#:~:text=Applying%20Article%2032%20of%20the,Convention%20must%20always%20be%20express
https://www.malaysianbar.org.my/article/news/legal-and-general-news/legal-news/judicial-application-of-international-law-in-malaysia-an-analysis#:~:text=Applying%20Article%2032%20of%20the,Convention%20must%20always%20be%20express
https://www.malaysianbar.org.my/article/news/legal-and-general-news/legal-news/judicial-application-of-international-law-in-malaysia-an-analysis#:~:text=Applying%20Article%2032%20of%20the,Convention%20must%20always%20be%20express
http://erepository.uonbi.ac.ke/handle/11295/76780


  

55 

 

diplomatic agents (Article 29),360 their family members [(Article 73 (1)],361 documents and 

archives (Article 24),362 official communication/official correspondence [Article 27 (2)],363 

the diplomatic bag [Article 27 (3)]364 and the diplomatic courier [Article 27 (5)].365 

Further, reciprocity is also a prominent feature in the diplomatic immunity as per the 

Functional Necessity theory.366 Any adverse decisions such as Persona non Grata by either 

State will trigger retaliation that leads to eventual severance of diplomatic relations.367 In 

view of the Research Problem, this Thesis concentrated only on the diplomatic immunity 

afforded in criminal jurisdiction under the VCDR 1961 and the cases of abuse thereof. 

 

 The diplomatic immunity and privileges are built around the doctrine of Functional 

Necessity in which diplomats are absolutely protected from the criminal jurisdiction in the 

Receiving State (e.g. investigation, interrogation, arrest, prosecution, trial, subpeona & 

sentencing) while discharging his official duties with necessary freedom and security.368 This 

is to ensure the diplomats – who usually carry out their official duties in confidentiality – will 

function efficiently and effectively without interference from the Receiving State.369 It means 
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Edition, Oxford University Press, Oxford University, Oxford, United Kingdom (UK) at page 156   
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International Law, 9th Edition, Oxford University Press, Oxford University, Oxford, United Kingdom (UK) at 
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(Distance) University, California, USA, Washington D.C., United States of America (USA) at page 43 
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Oxford University Press, Oxford University, Oxford, United Kingdom (UK) page 347. And also at Cooper, F.A. 
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367 Kaczorowska, A. (2010) Public International Law, 4th Edition, Routledge, Taylor & Francis Group, Oxon, 

United Kingdom (UK) at page 401. See also Hoogh, A.D. (1996) Obligations Erga Omnes & International 

Crimes: A Theoretical Inquiry into the Implementation and Enforcement of the International Responsibility of 

States, Kluwer Law International, The Hague, The Netherlands (NED) at page 253 
368 Bankas, E.K. (2005) The State Immunity Controversy in International Law: Private Suits Against Sovereign 

States in Domestic Court, Springer, Springer Science + Business Media, Berlin, Germany (GER) at page 347  
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that the diplomatic immunity only caters to those functions/duties which are classified as the 

official functions of a diplomat (i.e. diplomatic functions) in the Receiving State.370 Amongst 

the diplomatic functions performed by a diplomat is set out in Article 3 (1).  

 

 Over the years, the VCDR 1961 departs from earlier legal theories such as 

Representative Character and Extra-Territoriality towards Functional Necessity in justifying 

diplomatic immunity.371 The essence of Functional Necessity theory is expressed in the 

Preamble372 and Article 29.373 Unlike in civil disputes,374 the exemption from criminal 

jurisdiction in the Receiving State is absolute as stated in Article 31 (1).375 The diplomatic 

immunity and privileges are not attributed to and for the benefit of the diplomat per se but are 

attributed to the recognition of State’s sovereignty.376 The diplomatic immunity actually 

benefits the State which the diplomat represents (i.e. Sending State).377 This explains the 

VCDR’s provisions which allow only the Sending State to terminate or recall the impugned 

diplomat [Article 9 (1)] and to waive the immunity against criminal proceedings in the 

Receiving State [Article 32 (1) & (2)].378 Once the waiver is expressed by the Sending State, 

it is irrevocable.379 Plus, the diplomat’s exemption from the Receiving State’s criminal 

jurisdiction does not preclude him from the criminal jurisdiction in the Sending State as per 

Article 31 (4). The diplomatic immunity in criminal jurisdiction is an exception to the general 
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372 “Realising that the purpose of such Immunities and Privileges is not to benefit individuals but to ensure 

efficient performance of the functions of Diplomatic Missions as representing States.” 
373 “The person of a Diplomatic Agent shall be inviolable. He shall not be liable to any form of arrest or 
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377 Cryer, R. et. al. (2010) An Introduction to International Criminal Law & Procedure, 2nd Edition, Cambridge 
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rule of territorial jurisdiction.380 In short, the official diplomatic functions as listed in Article 

3 (1) could not be executed without the protection against the local criminal jurisdiction.381  

 

 A diplomatic agent shall always be mindful that in spite of being inviolable, 

respecting the laws and refraining from interfering in the internal affairs of the Receiving 

State are part of his official duties as per Article 41 (1).382 He is also expected to be sensitive 

to the cultural niche and promote friendly relations with the Receiving State.383 With regards 

to criminal jurisdiction for crimes occurring in the Receiving State, the nationality of the 

suspect or the accused (assuming the diplomatic agent is a citizen of the Sending State) is 

prevalent via the Active Personality/Nationality principle.384 Jurisdiction over offences 

committed abroad (i.e. International Crimes/Trans-boundary crimes) is vital in order to 

prevent the perpetrator from escaping any prosecution and punishment.385 Since the 

diplomatic immunity appears in various variants for different subjects related to the 

diplomatic mission, it increases the likelihood of abuse by these subjects.386 The incidents of 

misuse of diplomatic immunity by members of the diplomatic mission ranged from trivial 

offences (e.g. violation of vehicle parking, drunkenness) to grievous crimes such as murder, 
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espionage and drug-trafficking.387 In serious cases, the Receiving State will ultimately evict 

the impugned diplomat as Persona non Grata [Article 9 (1)].388 Examples on how the abuse 

of diplomatic immunities are handled by countries according to the VCDR 1961 are as 

follows: -   

 

2.6.1.1  THE PROSECUTION & SENTENCING OF MUHAMMAD   

  RIZALMAN BIN ISMAIL IN NEW ZEALAND389 

 

 Muhammad Rizalman bin Ismail was a Malaysian diplomat who was charged with 

sexual violence before a Criminal Court in Wellington, New Zealand.390 On 9 May 2014, 

Rizalman who was working as an Assistant Defence Attaché at the Malaysian High 

Commission in Wellington was arrested by the New Zealand police391 and charged with 

assault and burglary with the intention to rape a 21-year old local woman.392 He was brought 

to the Wellington District Court and was facing maximum ten (10) years of imprisonment 

upon conviction.393 Wisma Putra later invoked for diplomatic immunity394 and requested 

Rizalman to be sent back to Malaysia on 22 May 2014.395 Unfortunately, his return to 

Malaysia had left the impression that the diplomatic immunity was invoked as a mean to 

 
387 Novakovic, M. (Editor) (2020) Diplomatic Immunity: Evolution & Recent Country Developments, Palgrave 
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escape from prosecution and punishment in New Zealand.396 In early October 2014, the New 

Zealand government had filed a request for extradition against Rizalman.397 Consequently, 

the Malaysian government waived Rizalman’s immunity and extradited him to New Zealand 

to face his criminal trial on 24 October 2014.398 Rizalman pleaded guilty to the charge of 

indecent assault and was sentenced to nine (9) months home detention in Wellington, New 

Zealand.399 On 4 November 2016 he was deported to Malaysia after serving his sentence.400 

The case underscores Article 31 (4) that the diplomat was still subjected to the criminal 

jurisdiction upon arrival to his Sending State (i.e. Malaysia). Despite having no extradition 

treaty with New Zealand,401 Malaysia took the right decision402 to preserve their good 

diplomatic relations by extraditing Rizalman to Wellington and to allow the local jurisdiction 

(i.e. Territorial Jurisdiction) in determining his fate.   

 

2.6.1.2  THE MURDER OF CONSTABLE YVONNE FLETCHER 

  

 Constable Yvonne Fletcher was fatally shot on 17 April 1984403 whilst on duty to 

control a protest against the Muamar Ghadaffi’s regime outside the Libyan embassy at St. 

James Square, London.404 Investigations disclosed that the deceased was shot by a 
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submachine gun which was fired from the Libyan embassy.405 As a result, the embassy was 

under siege by the Metropolitan Police for 11 days.406 The standoff between the Metropolitan 

Police and the Libyan embassy was eventually resolved when the British government allowed 

the Libyan diplomatic staff to leave the premises without undergoing any inspection or 

interrogation.407 In this case, there were at least three (3) types of violations of the smmunity 

and privileges under the Vienna Convention, namely abuse of the diplomatic premise 

(Articles 22 & 41), abuse of the diplomatic bag (Article 27) and abuse of the diplomatic 

status (Articles 29 & 31). The Libyan embassy in London was exploited as a fortress for 

harbouring weapons and terrorists disguised as diplomatic agents.408 Request from the British 

government to enter the embassy in search of the murder weapon(s) was rejected by the 

Libyan government.409 The British government also had to concede to the fact they could not 

search the contents of the diplomatic bag which was suspected to have smuggled the murder 

weapon(s) out of London since it was inviolable [Article 27 (3)].410 

 

 All Libyan diplomatic staff had been allowed to leave the embassy411 and were 

escorted to Heathrow airport to depart for Tripoli.412 However, owing to their diplomatic 

immunity,413 none of the diplomatic staff who left the embassy was interrogated for the 
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murder including the perpetrator(s) who was/were responsible for the murder.414 As a result, 

the British government severed her diplomatic relations with Libya.415 Until today, no one 

has been held responsible for the murder of Yvonne Fletcher.416  

 

 A typical diplomatic bag should have been labelled as such with tags, markings or 

other visible physical inscription.417 A diplomatic bag that carries official documents (i.e. 

diplomatic pouch) is usually sealed with wax or lead.418 However, there is no fixed 

measurement of the size and weight of the bag, with most countries preferring a flexible 

interpretation of Article 27.419 

 

 It is noted that even in the face of the abuse, the privileges which diplomats enjoy 

under the VCDR 1961 remain unaffected in order to protect them from false 

allegations/charges, fabricated evidence and/or harassment in the Receiving State.420 In 

serious offences or should the diplomat is a persistent offender, the Receiving State will 

normally request to the Sending State to waive the diplomatic immunity and will prosecute 

the diplomat accordingly.421 As the last resort, the Receiving State can – without the need to 

explain – declare the impugned diplomat as Persona non Grata, so that the Sending State is 
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legally obligated to either recall or terminate the diplomat’s services.422 Failure of which, the 

Receiving State will be entitled with the refusal of recognition on the diplomat’s status.423 

 

 In Kim Jong Nam’s murder, it is highly probable that the murder weapon i.e. VX 

Nerve Agent424 was smuggled into and out of Malaysia via the North Korean diplomatic 

bag.425 Being a Nuclear-Armed State (NAS),426 North Korea has the technology and 

capability to produce the VX Nerve Agent427 – a variant of Weapons of Mass Destruction 

(WMD).428 After all, North Korean Diplomats are notorious for abusing their diplomatic bag 

by smuggling contraband429 such as gold,430 ivory431 and narcotics/drugs.432 

 

 Similar to the murder of Yvonne Fletcher, all potential suspects and witnesses from 

North Korea in Kim Jong Nam’s murder had not been properly/thoroughly investigated by 

the authorities; they were either seeking refuge inside the North Korean Embassy in Kuala 
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Lumpur433 or were allowed to leave Malaysia on the pretext of diplomatic immunity as part 

of quid pro quo for the release of the detained Malaysian diplomats in North Korea.434 With 

the murder charge dropped against the remaining accused persons – Indonesian Siti Aisyah 

was Discharged Not Amounting to an Acquittal (DNAA) and Vietnamese Doan Thi Huong 

pleaded guilty to a lesser charge of causing grievous injury – the real culprit engineering the 

murder of Kim Jong Nam may never be brought to justice.435  

 

2.6.2 PERSONA NON GRATA 

 

 The legal term Persona non Grata in Article 9 VCDR 1961 originates from Latin436 

which means person not wanted437 or undesirable man.438 The declaration of Persona non 

Grata which precedes the act of expulsion439 is widely deemed as a defence mechanism 

which permits the Receiving State to expel delinquent diplomats.440 The declaration and 

expulsion seek to address the abuse of diplomatic immunity by certain recalcitrant members 

of the diplomatic mission.441 The expulsion also intends to restore peace and order in society 
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which if not executed would otherwise be chaotic.442 Persona non Grata is the maximum 

sanction which the Receiving State is legally entitled to.443 In spite of being an extreme 

measure, remedial bilateral efforts would normally take place prior to the declaration for the 

purpose of preserving harmonious diplomatic relations.444 Further, the declaration and 

expulsion are aimed at balancing the overbearing force of diplomatic immunities in the 

VCDR 1961.445 The VCDR 1961 has accorded the power to declare Persona non Grata to 

the Receiving State as absolute – at anytime, anywhere without any reason or explanation at 

all.446 A diplomatic agent can be declared as Persona non Grata on several grounds such as 

espionage,447 intrusion of internal affairs448 or as a protest by the Receiving State against a 

policy of the Sending State.449 Despite the provision in Article 41 (1), expulsion of 

recalcitrant diplomats as Personae non Gratae is recurring in many instances.450 One 

example is in the case of the expulsion of Indonesian Ambassador to the Philippines – Leo 

Lopulisa: -   

 

 

 

 

https://www.researchgate.net/publication/343991872_The_Obligation_of_Diplomats_to_Respect_the_Laws_an

d_Regulations_of_the_Hosting_State_A_Critical_Overview_of_the_International_Practices  
442 Murty, B.S. (1989) The International Law of Diplomacy: The Diplomatic Instrument & World Public Order, 

Martinus Nijhoff Publishers, New Haven Press, New Haven, Connecticut, United States of America (USA) at 

page 348  
443 Paddock, R.C. (2017) North Korean Ambassador Leaves Malaysia, Asia Pacific, World, The New York 

Times, The New York Times Company, New York City, New York, United States of America (USA) dated 

06.03.2017. Source: 

https://www.nytimes.com/2017/03/06/world/asia/vx-north-korea-kim-jong-nam.html?_r=0. See also (1984) 

Hearings Before the Sub-Committee on Security & Terrorism of the Committee on the Judiciary United States 

Senate, 98th Congress, Second Session, On S. 2771: A Bill to Protect the Internal Security of the United States 

Against International Terrorism by Making the Use of a Firearm to Commit a Felony by Foreign Diplomats in 

the United States a Federal Felony, July 24th & September 21st 1984, Serial No. J-98-74, U.S. Government 

Printing Office, Washington D.C., United States of America (USA) at page 46, paragraph 27.  

Source: https://www.ncjrs.gov/pdffiles1/Digitization/97998NCJRS.pdf  
444 Spies, Y.K. (2019) Global Diplomacy & International Society, Palgrave Macmillan, Springer Nature 

Switzerland AG, Switzerland at page 125  
445 Hare, P.W. (2016) Making Diplomacy Work: Intelligent Innovation for the Modern World, CQ Press, SAGE 

Publications Incorporated, California, United States of America (USA) at page 28  
446 Bederman, D.J. (2002) The Spirit of International Law, The University of Georgia Press (UGA Press), 

University of Georgia, Athens, Georgia, United States of America (USA) at page 159 
447 Bjola, C. & Kornprobst, M. (2013) Understanding International Diplomacy, Routledge, Oxon, United 

Kingdom (UK) at page 67  
448 Preston, I. (2001) A Political Chronology of Central, South & East Asia, Political Chronologies of the 

World, 1st Edition, Europa Publications, Taylor & Francis Group, London, United Kingdom (UK) at page 248 
449 Kleiner, J. (2016) The Permanence of Diplomacy: Studies of US Relations with Korea, Pakistan & 

Afghanistan, World Scientific Publishing Company Private Limited, Singapore (SIN) at page 41 
450 Bjola, C. & Murray, S. (Editors) (2016) Secret Diplomacy: Concepts, Contexts & Cases, Routledge New 

Diplomacy Studies, Routledge, Taylor & Francis Group, Oxon, United Kingdom (UK) at page 91  

 

https://www.researchgate.net/publication/343991872_The_Obligation_of_Diplomats_to_Respect_the_Laws_and_Regulations_of_the_Hosting_State_A_Critical_Overview_of_the_International_Practices
https://www.researchgate.net/publication/343991872_The_Obligation_of_Diplomats_to_Respect_the_Laws_and_Regulations_of_the_Hosting_State_A_Critical_Overview_of_the_International_Practices
https://www.nytimes.com/2017/03/06/world/asia/vx-north-korea-kim-jong-nam.html?_r=0
https://www.ncjrs.gov/pdffiles1/Digitization/97998NCJRS.pdf


  

65 

 

2.6.2.1  THE EXPULSION OF LEO LOPULISA 

 

 Leo Lopulisa was the Indonesian Ambassador to the Philippines from July 1981 until 

the end 1982.451 His short-lived tenure was due to his meddling with the Philippines’ internal 

affairs.452 In an interview with the Philippines publication Bulletin Today on January 1982, 

Leo opined that the Philippines government should withdraw its claim over Sabah for the 

sake of maintaining good bilateral relations with Malaysia.453 The Philippines Foreign 

Ministry was upset with the statement and deemed it as an improper interference in the 

Philippines internal affairs – a clear contravention of Article 41. Leo was summoned by the 

Foreign Ministry and after the meeting, he was declared Persona non Grata and expelled 

from the Philippines.454  

 

 Briefly, during the 15th century, Sabah (then North Borneo) was under minimal 

control of the Brunei Sultanate and the Sulu Sultanate.455 Sabah was later ceded by the Brunei 

Sultanate to the Sultanate of Sulu in 1658 as a favour for the latter’s help in quelling a 

rebellion in Brunei.456 Later on, Sabah was leased to a British Chartered company, viz. the 

North Borneo Chartered Company (BNBCC) in August 1878.457 It was a Charted Company 
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established by the British investors to conduct trade in the Borneo islands458 and ultimately to 

colonise Sabah.459 In 1962, based on historical and legal perspectives, the Philippines’ 

President Diosdado Macapagal claimed for Sabah460 and severed diplomatic relations with 

Malaya to protest the formation of Malaysia which Sabah had agreed to become part of.461 In 

spite of the protest from the Philippines and severance of diplomatic relations by Indonesia in 

1963, Malaysia was legally formed in 16 September 1963.462 However, during the 1977 

ASEAN Conference in Kuala Lumpur, President Ferdinand Marcos announced the 

Philippines’ decision to withdraw her claim for Sabah.463 The Indonesian government 

apologised to the Philippines government and took full responsibility for Leo’s misconduct. 

On 12 January 1982, Jakarta ordered him to return and dismissed him from his post as the 

ambassador.464  

 

 Kang Chol’s expulsion from Malaysia as Persona non Grata was not the first incident 

in the world involving recalcitrant North Korean diplomats. In 1992, two North Korean 

diplomats in Zimbabwe, namely Pak Su Yong and Han Dae Song were expelled after being 

caught by the authorities for their illegal possession of rhinoceros’ horns, believed to be 

smuggled to North Korea via their diplomatic bags.465 Possessing, selling and/or purchasing 

rhino horns are illegal in Zimbabwe and worldwide as per the Convention on International 
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Trade on Endangered Species of Wild Fauna and Flora 1989 (CITES).466 Rhino horns were 

illegally exported to North Korea for their alleged medicinal values.467 The expulsion was the 

right decision by Zimbabwe since the diplomats’ dealings in contraband was unbefitting of 

accredited diplomats’ duties.468 On 3 September 2017, North Korea launched her sixth and 

the most powerful nuclear weapons tests in direct violation of previous UN sanctions.469 This 

had not only led to a new sanction imposed by the UN Security Council but also caused other 

countries such as Spain,470 Kuwait471 and Peru472 to declare North Korean diplomats 

Personae non Gratae and expelled them as a protest. As a matter of fact, it was reported in 

1976 that a North Korean diplomat in Malaysia was expelled after being involved in 

smuggling goods.473 Evidently, the incessant abuse of diplomatic immunity (e.g. diplomatic 

bag) by North Korean diplomats is a perennial problem faced not by Malaysia alone but a 

global issue.474  
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 Malaysia’s decision to expel Kang Chol as Persona non Grata was in accordance of 

the VCDR 1961.475 His criticism against the Malaysian government and the authorities are a 

clear violation of Article 41; a diplomatic tenet in the VCDR that any accredited diplomats 

shall abide to.476 His statements were outrageous since the other countries implicated in the 

murder case such as Indonesia and Vietnam did not issue any offending remarks against 

Malaysia.477 Kang Chol’s accusations against Malaysia and her authorities persisted despite 

several reprimands made by the Malaysian government prior to his banishment.478 His refusal 

to apologise479 and to appear before the Ministry of Foreign Affairs were the penultimate acts 

of defiance that led to the declaration of Persona non Grata and his expulsion on 6 March 

2017.480 By expelling Kang Chol, Malaysia is ultimately defending her sovereignty.481 

Moreover, Malaysia’s tactful way of handling the issue had been applauded by international 

observers.482 Regrettably, the North Korea’s reaction on 7 March 2017 to ban the movement 

of Malaysian diplomats from leaving Pyongyang that is akin to a hostage situation, only 

aggravated the dispute.483 The outcome of the murder trial and the expulsion of Kang Chol as 
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Persona non Grata showed that Malaysia handled the diplomatic dispute objectively with 

transparency without resorting to provocation or violence against the offending State.484 

 

2.7 CONCLUSION 

 

 Diplomatic relations is a phenomenon that has created an opportunity for an in-depth 

analysis on issues influenced by the societal changes, cultural differences, continuous 

progression in technology (e.g. communication) and the emergence of new actors. Modern 

diplomacy is flexible with the objective of maintaining peaceful co-existence amongst 

nations. In the context of diplomatic relations, the role of the legal scholars and practitioners 

are to suggest innovative ideas to the stakeholders on the issues pertinent to the VCDR 1961. 

When the wisdom of the treaties has reached its limits, the mastery of the experts is necessary 

to deliver sustainable solutions. 

 

 Besides than being well-known as expert sailors and maritime merchants, the Malays 

are also outstanding in the realm of diplomacy. This could be seen in customary practices of 

past Malay kingdoms and empires in preserving their relationships with other kingdoms 

located within and beyond the Malay Archipelago. Their craft in sustaining harmonious 

diplomatic relations (Seni Diplomasi) is a priceless heritage that should be studied, preserved 

and adapted to the modern diplomatic settings. Their ingenuity (Kebitaraan) in governing the 

dynamics in international commerce was proven as the source of the Malays’ political power 

and economic wealth especially in the Malay World (Alam Melayu). Hence, the lifeblood of 

Malay’s diplomacy that was a fusion between neutrality and Islamic virtues is still relevant 

despite the changes in geopolitics, science and technology.  

 

 After gaining her independence on 31 August 1957, Malaysia chose to sustain close 

foreign relations with her former colonial masters – a temporary move to avoid economic 

chaos and the collapse of a budding nation. As a multicultural, multi-religious country, a 

diplomacy that is acceptable to all races and countries is the best policy to manage both 

domestic and geopolitics. Hence, Malaysia is known as the pioneer in achieving peace, 

freedom and neutrality in the Southeast Asian region. A sustainable diplomatic policy is the 

one that is inclusive and robust against future challenges.  
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 Establishing and maintaining diplomatic relations especially with recalcitrant nations 

such as North Korea is a challenging task. Nevertheless, the differences in political ideologies 

between Malaysia and North Korea are not hampering the vigour to forge a meaningful 

bilateral relations. As a matter of fact, both countries are seeking a neutral path in voicing out 

their justification for their stand in geopolitics. Malaysia’s neutral and non-aligned foreign 

policies under Tun Abdul Razak which meant a departure from the earlier pro-British/pro-

Capitalism slant under Tunku Abdul Rahman, coincided with Pyongyang’s ideological break 

out from the Socialist-Communist bloc. Whilst Malaysia intended to be friendly to all 

countries, North Korea pursued geopolitical independence and economic self-sustenance.   

 

 As the country that championed the cause of maintaining Southeast Asian region as 

the Zone of Peace, Freedom and Neutrality (ZOPFAN), Malaysia should repair the damaged 

relations and pursue harmonious diplomatic relations with North Korea. The assassination of 

Kim Jong Nam in Malaysia has temporarily halted what was once described as secret but 

strategic bilateral relations. The prospect of reaching an amicable solution with North Korea 

will not only resolve the diplomatic impasse but could also be seen as a catalyst to solve 

bigger problems in the Korean Peninsula (e.g. denuclearisation of North Korea). Malaysia’s 

experience of pioneering innovative diplomacy with recalcitrant countries (e.g. China) should 

positions Putrajaya in a constructive mode to rebuild the trust it once shared with Pyongyang. 

 

 A middle-ground approach was to address these issues in the Malaysian style – 

diplomatically. Tun Abdul Razak’s visit to China on 28 May 1974 was reminiscent of the 

voyage undertook by the Malay Melaka Sultans to the Chinese Empire during the 15th 

century. Similar to those royal visits, Malaysia’s entourage was warmly welcomed in Beijing, 

signalling China’s willingness in rejuvenating diplomatic relations with Malaysia. For 

Malaysia, it was a balancing act that demanded tactful deliberations between protecting her 

sovereignty and advocating others to respect her managing of internal affairs.    

 

 Hence, for as long as the mutual paranoia between North Korea and its perceived 

foreign aggressors exists, Pyongyang will continue manipulating its nuclear weapons as a 

bargaining chip during negotiations. Sanctions and isolation have proven to only embolden 

Kim’s regime in intensifying its nuclear provocations. Thus, as highlighted by this chapter, 

peaceful engagement is still the best method to gradually denuclearise the Hermit Kingdom 

which will result in peace and stability in the entire region. Sanctions have terribly backfired 
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and in the spirit of  ‘Malaysia Boleh’, it is time now for North Korea to sit down and talk 

with an old friend.    

 

 Diplomacy has been around ever since humans were able to establish a functional 

society and attain civilisation. Diplomatic immunity is gradually evolving in tandem with the 

dynamism in diplomacy. In order to remain functional and relevant, the diplomatic immunity 

regime needs to be realigned with universal values such as the Rule of Law and human rights. 

Diplomatic immunity which is centred around the Functional Necessity theory allows the 

diplomats a certain degree of freedom in carrying out his official duties in the Receiving 

State. The diplomats are ought to be provided with the necessary freedom in executing his 

official function while not being encumbered with irrelevant laws in the Receiving State.  

 

 Unfortunately, some diplomatic agents have blatantly abused the immunities and 

privileges. The diplomatic immunity has established a biased platform whereby diplomatic 

agents seem to be above the principle of Rule of Law. The abuse of diplomatic immunity also 

stems from the weakness of local legislation in enforcing the VCDR 1961 on domestic level. 

Persona non Grata, in spite of being the ultimate sanction under the VCDR, seems to have 

failed in deterring or reducing the recurrence of misuse of diplomatic immunity. Moreover, 

the immunity also caters for the diplomat’s household which has no relation to the official 

functions of a diplomat. Expanding the scope of the immunity to include family members of a 

diplomat is skewing the functionality aspect in the Functional Necessity theory. Thus, 

increasing calls for the convention are to be reviewed in order to lessen the incidents of 

abuse.  

 

 In addition, the scope of diplomatic immunity should be balanced with more emphasis 

on the functional aspect of a diplomat’s duties. However, amending the relevant provisions in 

the VCDR is an uphill task as it requires the consent of all State-parties as per Article 39 

Vienna Convention on the Law of Treaties 1969. In hindsight, in cases whereby basic human 

rights are violated due to crimes committed by diplomats, the protection of human rights 

should precede the protection of diplomats via the diplomatic immunity. Hence, it is 

recommended that a restrictive interpretation on the application of inviolability amongst 

diplomatic agents and/or diplomatic mission is adopted. 

 

 A careful understanding of Chapter 2.4 and 2.6 shows that the VCDR 1961 has not 

provided any legal provisions for conflicting countries to address and resolve their diplomatic 
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disputes. This may indicate that diplomatic disputes could be resolved by exploring methods 

beyond the legal framework of the VCDR 1961. As such, alternatives to address and solve 

diplomatic conflicts viz. Tracks of Diplomacy are elaborated in the next chapter i.e. Chapter 

3. Tracks of Diplomacy are suggested as the platform for Malaysia and North Korea to settle 

their issues.  


