CHAPTER 1

¥
INTRODUCTION iﬁ
T

1.1. Research Background
One of the most essential rights enjoyed by human bein Mright to property. It
is an elementary right derived from natural law.! The ri ;ropirty is embedded in

Avrticle 17 of the Universal Declaration of Human Rights HR) as Qgnition of its

N
importance.? This right is adopted and recognised i@e 11 of th as’lemifé Kingdom

4
of Jordan Constitution of 1952.2 The Jordanian Wutlw izes%gythe protection

@)\(cept

adequate compensation to the perso%ntltw%
determined by the law.* E; , 0>?
]

of private property and prohibits expropri

ase ublic interest with

N | S
376
“movf(,G

! Demsetz, H. ( oward/a Th f P, ty Rights”. American Economic Review, 57(2). pp. 347-
359; Bell, A, a 4£2004). heory of Property”. Cornell L. Rev. 90. p. 541. The moral

ristotle, in¢lu e the i
ing‘that private property
own affai r than intruding excessi in the affairs of others. This motivation, according to Aristotle,
is the Mof a natural self-love, such that only respect for private property may develop the vital virtue

t to property. He criticized Plato's preference for common
d take precedence since it encourages people to focus on their

order, accordi
property, cla

of prop erality. Aristotle, for example, saw the right to exclude as a crucial component of property
ri se it permitted owners to demonstrate virtue by relinquishing this right and sharing the benefits
0 ownership with others.

2 The'\Wniversal Declaration of Human Rights (UDHR), signed 10 December 1948.

icle 11 Constitution of the Hashemite Kingdom of Jordan 1952.
4 Hyajna, A & Al Adwan, A. (2012). “Equitable Compensation as a Condition for the Legality of the
Acquisition in Light of the Provisions of the Jordanian Acquisition Law”. Sharia and Law Sciences. 39(2). p.
472.



Special provisions concerning the regulation of expropriation, how to{&mine the

value of compensation resulting from expropriation and the Iegicg@antees for

expropriation are contained in the Jordanian Civil Law 1976 and the Jordanian Real Estate
Ownership Law 2019. Article 178 of the Jordanian Real EstateaQwnership Law, Article
1020 of the Jordanian Civil law and Article 42 of the Jord iaWstment Law, stipulate
that private property may not be expropriated excep ublic i%ﬂth equitable

compensation.® Article 190 of the Jordanian Real {Estate Ownersh b_a\‘:\t%iﬁ& also
_ —\
co

regulates the value of compensation, its terms and tions assess L5 \'e

Y* \f N
The right to property is not absolute.T\he/ co prc@&] right does not
prevent states from expropriating privat\&ay whe is I@&'mate public interest,

provided that equitable and fair co@$sation \paWt @owner of the property
E a g\

expropriated, whether they are citi foreignersy’ Suc action must be based on the

&
right of the state, in this case, \f st[t ractice OSQ ereignty over its territory.® This
essentially means that th d be 3. ala 9'6464, en; firstly, the right of property and
l <
Y
ershi

%5 The Jordanian Real%ﬁ wn No. (S,of (2019). Article (178) stipulates that, “No real
estate shall be acquisitio ept fora pr. (x\ﬁulat ves public benefit and in return for fair compensation
and in accordance with the proc¢dures set forth in this chapter.”; The Jordanian Civil Law No (43 of 1976).
Article 1020 pr t: “1- The ownershi ny person shall not be requisitions without lawful cause.
2- The property ,of%any pers 't be a@ired except for public benefit and subject to equitable
compensati ribed in t a\xf ; Th danian Investment Law No (30 of 2014), Article 42 provides
that: “no ecomomicC activity may be exq%m ated nor be subjected to any procedures that lead to this end

priation is made f e prerequisites of the public interest provided an equitable

6 Articl of the Jordanian Real Estate Ownership Law.

. S. (2015). “Yukos Universal Limited (Isle of Man) v The Russian Federation 1: A Classic Case

Expropriation”. ICSID Review-Foreign Investment Law Journal, 30(2), p. 306; Article 1110 of

the h American Free Trade Agreement between the Government of Canada, the Government of Mexico
e Government of the United States, signed 17 December 1992, Can. T.S. 1994 [entered into force 1

January 1994] (NAFTA. 1994).

8 Wei, S. (2015). “Expropriation in Transition: Evolving Chinese Investment Treaty Practices in Local and

Global Contexts”. Leiden Journal of International Law. 28(3). p. 587.
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the investment interests of the owner, and secondly the right of the host stateggereignty

over its territory to seek public interest.® :(')

Within the domestic state matters, expropriation and determination of compensation
for its citizen’s property is an internal matter subject to the absolate territorial sovereignty
of the laws of the state. However, it would be different if t stWes such action against
foreign investment.X® In such cases, it will only be br o the | Jalj iciary and the

@
national laws if there is no obligation under intekpational agree e?ts, bfﬁteral or
O
multilateral investment treaties or clauses in the inv ent gontrac betwagn the foreign
v

investors and the host state to subject the dis% 'nteg‘ \af arbiig&gﬁ.“
Moreover, the prohibition of e@on of in@fments has long been

known as a basic international guaran@yd anﬁl? o,@he international minimum
N
? 6 v,
P

standards.? u

&
The guidelines of expr?\lan actions have Aone of the most controversial
arl

&

% Segger, M. C. C,, Ge% "W, be, Py (Eds.). (2011). “Sustainable Development in World
I

Investment Law”. ( Kluwem L ?F na BV. P. 686; Gutbrod, M., & Hindelang, S. (2006).
“Externalization edtive Legal_Protectiong Against Indirect Expropriation”. The Journal of World
Investment & T

international law issues.% y 31 ge JII'I1e‘Qdern era on expropriations in the

or Sustaihablé Devel t. p. 22; Henckels, C. (2012). “Indirect Expropriation and

International listit
The Right t %e: Revisiti rgport' lity Analysis and The Standard of Review in Investor-State
Arbitration” Journal of International E&tﬁc Law, 15(1). p. 255.
A (2012). p. 1.
1 SadiqwH. (2001). “Law Applicable to International Trade Contracts”. University Thought House.
ia, P 581; See article 43 of the Jordanian Investment Law, which states that: “No economic activity
opriated nor be subjected to any procedures that lead to this end unless the expropriation is made
requisites of the public interest provided an equitable compensation is paid to the investor by a
convertible currency without delay.”

er, R., & Schreuer, C. (2012). “Principles of International Investment Law”. Oxford University Press.
p. 120; See also Miles, K. (2013). “The Origins of International Investment Law: Empire, Environment and
the Safeguarding of Capital”. Cambridge University Press. p. 464.
13 Dolzer, R. (2002). “Indirect Expropriations: New Developments”. NYU Envtl LJ, 11. pp. 64 - 68.
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international investment context have centered largely on direct takings of property such as
acquisition or seizures of property. The abolition of state-grantedifu)l resource
concessions and large-scale nationalization of essential industries hel foreign investors,
led to issues on the adequate value of compensation to be paid.X*HowgVer, during the last

several decades, nationalisations decreased dramaticall aWe concept of direct

expropriation today is considered a settled issue inai ationa 'aw,1 including its
- - - .
obligatory requirement of compensation.® \T
e

Recently, a number of claims under the international investment Iavrand bilateral

\c Y
ire tex%&»ation.17 Indirect

investment treaties (BITs) are based on the cgnception QJ\

expropriation arises when government IW\&DWS orre y aﬁ?ns deprive a property

holder from enjoying or benefiting fr is pro@i kE\rohibits the disposition of
N
 with

property, or reduces the value of out amsferq(@ the title of property.'® The

&
[

14 Baughen, S. (2006). “Expfopri &and Enliron ntal |Regulation: The Lessons of NAFTA Chapter
Eleven”. Oxford Journal of Environmental L, 18 @, Cotula, L. (2015). “Expropriation Clauses
1 the Hra

-39

of Investment Treaties”. Review of European,
, 24(3 78.
e Inte onal Law Perspective”. NYU Envtl LJ, 11(35). p.

15 Appleton, B. (2002). | latory
xp:%?tion’ and the 'Right to Regulate’ in International

40; See further, SmallwO 4).
Investment Law”. C rking pa inte nal investment. p. 3.
16 Been, V., & Be s, J. C. (2003 e‘r)Gl al Fifth Amendment-NAFTA's Investment Protections and
the Misguided n Intefnational Reg &m‘y Takings Doctrine”. NYUL Rev. 78, 30. pp. 47-48.
17 Methanex Corporation andiUni o@ﬂerica, UNCITRAL/NAFTA, Final Award of the Tribunal on
Jurisdiction its, 3 Aug 005. ( anex v United States 2005), at Part 1V, Chapter D, para 15;
Metalclad ﬁﬁo tion v The United can States, ICSID Case No. ARB (AF)/97/1, August 2000.
(Metalcl xico. 2000.), at parasﬂ.@)?, 111; Te cnicas Medioambientales Tecmed S.A. v The United
Mexic ws, ICSID Case No. ARB (AF)/00/2, May 2003. (Tecmed S.A. v. Mexico. 2003.); Yukos Universal
Limite of Man) v The Russian Federation, UNCITRAL, PCA Case No AA 227, July 2014. (Yukos
ni ussia 2014)
, A., & Hunter, M. (2009). “Redfern and Hunter on International Arbitration”. Oxford University

Pressi®. 497; Born, G. (2012). “International Arbitration: Law and Practice”. Kluwer Law International.

; De Luca, A. (2014). “Indirect Expropriation and Regulatory Takings: What Role for the Legitimate
Expectations of Foreign Investors. General Interests of Host States in International Investment Law”.
Cambridge University Press, Cambridge. p. 61; R. Dolzer & Christoph Schreuer. (2012). p. 103; UNCTAD.
“Taking of Property”. UNCTAD (2020). Series on Issues in International Investment Agreements Il. p. 78;
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current debate in the field of indirect expropriation focuses on state regulatiorst\Werfere
with foreign investment private property rights without including any @tate taking
or transfer of legal title from the owner. It could be stated that, the main topic of discussion
in this sphere is differentiation between compensable indirect expropriation acts, and non-

compensable regulatory measures, in addition to the wa in@expropriation can be

l

determined.® t\d
@ \Yq

d <3-
See also. Parkerings-Compagniet W ia, A 0 sdiction and merits, (ICSID Case No

ARB/05/8), Award - 11 Sept 2007
19 Dolzer, R., & Schreuer, C. 2

5). “The Use of the Proportionality Principle

to Distinguish Compensa Indirect tion froim Regulatory Measures”. Selected Works.
g&r. p .D.( . “Defining the Scope of Indirect Expropriation
ev., 3(49. 209; Newcombe, A. (2005). “The Boundaries of

Georgetown University L

for International Investr& lob

Regulatory Expropria% ternati 7o Review - Foreign Investment Law Journal. 20(1).

p. 3; Alwkel.H. (2021). tection®Critefiagthe ect Expropriation of Foreign Investment Within the

Framework of International Law a bi?ati n”" International Journal of Jurisprudence, Judiciary and

Legislation, V Issuel 1. P. 2436;PriSlan, V. (2021). “JUDICIAL EXPROPRIATION IN
ESij T SI% . @‘national & Comparative Law Quarterly, 70(1). P. 174;

INTERNATIONA
Ebrahimpoora anjan, A. ley , M. (2021). “Interaction and Confrontation of Indirect
Expropriatio&n egulation of the H ate”. Public Law Studies Quarterly, 51(2), p. 820; Ranjan, P.

(2020). ! -19, India and Indire ropriation: Is the Police Powers Doctrine a Reliable Defence?”.
Conte y Asia Arbitration Journal, 13(1). P. 221; Bélova, A. (2020). p. 3-7; Malakotipour, M. (2020).
“The Chilling Effect of Indirect Expropriation Clauses on Host States’ Public Policies: A Call for a

e esponse”. International Community Law Review, 22(2). pp. 238-239; Artamonova, |. (2020).

inction Between Indirect Expropriation and Taxation Measures as Derived from Arbitration

Tribunal Case-Law”. Mezhdunarodnoe pravosudie. IJ Ne 1 (33). vol.10, no.1. P. 127; Ranjan, P. (2019).

e Powers, Indirect Expropriation in International Investment Law, and Article 31 (3)(c) of the VCLT:

A Critique of Philip Morris v. Uruguay”. Asian Journal of International Law, 9(1). pp. 99-100; Zhu, Y.

(2019). “Do Clarified Indirect Expropriation Clauses in International Investment Treaties Preserve
Environmental Regulatory Space”. Harv. Int'l LJ, 60. pp. 377-380.
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1.2. Problem Statement i

The concept of direct expropriation is a recognized act in intern iG@mvestment
law, Jordanian law, and Islamic Law,? as long as it is establish ursuant to public
interests without discrimination and for equitable compensation.2$zlem arises when
the acts are not regarded as direct expropriation clearly and Wﬂy, but appear in the

form of specific conducts of the state as regulatory m S p rsWublic interest,

and have the effect of depriving the investors of peacefalenjoyment of ii p?gp)grf , limits
S
y

or prohibits the disposition of property, and greatl ces the value of property without
Y/

adequate compensation. \3 ' 0\ \ E X~
The issues of defining indirect e@ion and~di ngﬁﬁg it at a regulatory

measure, and determining the amount@gmpe@;\gbe gf\a,\are currently considered
N

as the primary topics of debate in%iona inve nt Iaﬁ?This debate has occurred as

\ &/
a reason of the decline in dire pri an the@ase of multilateral and bilateral
essl

investment treaties that h%

and compensation of Mpert)l. \sfirmlé(ablished under international law, that a
&

tle

foreign investor IEN 0 CO tig as defined in international law in the case of
¢
e
t

indirect expropfiationof thvi?st ent.@.owns.23 However, the main question in this issue

:,\h
\/‘i"

.

y Jprovi e‘,dr&\;aons governing direct expropriation

N,

be

7

di. Ali. M. (1973). “Al-Akhkam al-Sulzaniyyah . Third edition. Mustafa Al-Halabi. Cairo. p. 206;
ail. K. (1990). “Al Bidayah wa al Nihayah ”, Part VII. Knowledge Library Beirut. p. 152; Al-
-Mawwagq (1994). “Al-Taj Wa Al-Ikld Li Mukhtasar Khalil”. First Ed. Vol. 6 Dar Al Kutub Al
.42,
2L Artiéle 17 Universal Declaration of Human Rights; Article 11 of the Jordanian Constitution.

stafa, B. (2008). “The Sole Effects Doctrine, Police Powers and Indirect Expropriation under
International Law”. Austl. Int'l LJ, 15. p. 267.
2 Christiansen, H. (2004). “OECD Directorate for Financial and Enterprise Affairs, Personal
Communication”; See also Nikiéma, S. H. (2013). “Compensation for Expropriation. Winnipeg, Canada” .
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is the ambiguity on how to determine the regulatory actions amounti@direct
expropriation and how to determine the amount of compensation iﬁ))aid under
international investment law and Jordanian law,?* in order to differ it from regulatory
measures.?® This causes many concerns in the context of investment disputes as regulatory
actions are regarded as regulatory measure resulting to no othion being paid to the
investors.? '

Although the numbers of indirect expropr%rzases are gr iFg"éggbody of
S

jurisprudence on indirect expropriation and how to mine the'amount chompensation

to be paid is relatively undeveloped, furt’%glawﬁ' \ebroag&)ates on where

g
international law currently stands on th %? In thi rd, articular problem is

that, relying on provisions of the biIat{aJSvestmél{\ma?es I?;@s), tribunals have adopted
N
different approaches to determin%t ex&opri ian amfh?ow to evaluate the property

in terms of compensation in?\g@s CT wi regﬁgxto public policy concerns, for
ubli¢ h

instance, environment c%, P ‘u e |Bh'a'r?human rights.2® This has led to
n\dls

inconsistencies in tri decis'o i plé/submitted by investors affected from

&/
regulatory actionE."{he ib‘u qnsi&)@ the regulatory action as a compensable

F O
~ .
3‘4«‘ :
The International Institute for Sustainab velopment. p. 1; Muir, A. T. (2015). p. 5; Winters. K. (2015).
p. 6.
% Dol >

NZOOZ). p. 90; Mostafa, B. (2008). p. 267; Newcombe.A. 2005. p. 2; Gutbrod, M., & Hindelang,
. 327.
2 e.A. 2005. p. 25; Been, V., & Beauvais, J. C. (2003). p. 53.
iggins, R. (1982). “The Taking of Property by the State: Recent Developments in International Law”.
Collected Courses of the Hague Academy of International Law. p. 331
indskoug. P. (2006). p. 7.
28 Ppupolizio, I. (2016). “The Right to an Unchanging World—Indirect Expropriation in International

Investment Agreements and State Sovereignty”. ICL Journal, 10(2). p. 150.
29 Wei, S. (2015). p. 582.



indirect expropriation and gave the investors different forms of compenﬂ&n’some
claims,® while in other claims, considered the regulatory action as&&@mpensable
regulatory measures. 3!

From the above explanation, it is clear that there is a confusien in défining the concept
of indirect expropriation, how to determine the payme oWe'compensation and to
distinguish between such concept and the non-compe re ula%sures in both
the international investment law and the states’ domes ws. Indeed, t si in’(i%q‘gstencies
and ambiguities in the tribunal’s decisions have castedydoubton‘bo sta&d%ld investors
x‘Sucrgnggnsistencies and
ambiguity in the tribunal’s decisions, h %e inves be é@ncouraged to invest
in foreign countries for fear of takirq:h acti \th ﬁfweaken the value of his

N
investment and deprive them the % en'cf‘yme of thzga?operties and benefit from it.

States are asserting stro t there are thcreasig restrictions on their freedom to

. . | §} . . . .
conduct and restrictions I sovereign ‘.p\&/ eir territory by interpretations of
tribunals on indirect Mriati(fn inveé'ént treaties. In some cases, the courts

attach great impo Nt ein of f@gn investors3 and very little consideration

on the predictability of the law if issues like these

for environm and other no

30 @ Mexico 2000, paras 106-07, 111; Tecmed S.A. v. Mexico 2003; and Yukos Universal v. Russia

1M nex v. United States 2005, Part IV, Chapter D, para 15; Saluka Investments BV v Czech Republic,
RAL, Partial Award, March 2006. Saluka v. Czech Republic. 2006 paras 25465, 275-76.

32 Al-Mukhaizeem, B. (2016). “The Dilemma of Indirect Expropriation of Host States and the Right to

Regulate in the International Investment Sphere”. Legal Issues J. 4(1). p. 20

3 Born, G. (2012). p. 419.




a justification for their regulatory measures.® It is observed however thai\mﬁonal
investment law in the past was interpreted in favor of the investors ar&@ to protect
foreign investment, and the trend is slowly geared towards protectin%gnvironment and
the public interests of States.®® \/

The dispute in the area of indirect expropriation is no imw determining whether

the taken action by the state is an indirect expropriati pr per%t a regulatory

measure. It goes beyond that to include the exter$ issue of co pins"q,g')gj"n~ that the
_ -\

State shall pay in the event that the regulatory on ispdeemgd to 'Qe an indirect
Y/

\\evalussgompensation, it

ust=gay.% In addition, the

expropriation. Since the method and basis used to%esti

will have an obvious effect on the an\ﬁ?)at the

problem is not to determine whether @iate sh g
action taken or not, but to deter%e basis ang met of estimating the value of
\'t sto

So
compensation which must be pai he [1 %\
Generally, indirect iatiog, an e‘,I[%\ZQ or unlawful. The lawful indirect

expropriation is an&?epgble lpgr e ac@ﬁ not considered as a sanction under
&

pir@propriaﬁon is an unacceptable international

(@]

sation for the regulatory

/

=
D

international law, while the
@
’
wrongdoing. olars guyy angﬁJthat compensation of lawful and unlawful
e &

sl <
exproprlan ot be o

ameqralue. Therefore, the distinction between lawful and
3 Ibid. ?."See also. Al-Mukhaizeem, B. (2016). p. 21, and Nikiéma, S. H. (2012). p. 22; See. Southern
Pa

erties (Middle East) Ltd v Arab Republic of Egypt, ICSID Case No ARB/84/3, May 1992. (SPP
pt¥1992.) para 227; Compafiia de Aguas del Aconquija SA and Vivendi Universal SA v Argentina,
(ICSIDrCase No ARB/97/3), August 2007 (Vivendi v. Argentina 2007), para 7.5.21; Metalclad v. Mexico.
aras 106-07, 111.
3 Nikiéma, S. H. (2012). p. 21. See Methanex v. United States. 2005, Part IV, Chapter D, para 15; Saluka v.
Czech Republic 2006, paras 25465, 275-76; Yukos Universal v. Russia. 2014; Tecmed S.A. v. Mexico. 2003.
3% Nikiema, S. H. (2013). p. 1.



unlawful expropriation is important for valuation purposes since the resuKWue of
compensation may be different.>” Notably, most of the compensation pr v&)} fall under
bilateral investment treaties (BITs) and other international investm reements (I1As),
deal with lawful expropriation and usually do not contain\ggt provisions of
compensation for unlawful expropriation. Moreover, t revo consensus on the
compensation standard that should be applied in cases ul'exp o&ria ion.
r 'thé C)%‘dards of
S

IS spgcific issue has

During the last few years, there has been an sive debate 0

compensation which are applied in the case of Iavvf ropriation. R§
a\capita@c;rting countries,
tane-e‘)'(i that guarantees the
@d, the capital importing

highest potential of its citizens’ i \%ent on o?ae
N
m .

countries would want to avoi ompensati qstaréé?d, allowing them to take

been a basic dispute between capital-exporting co tri%%

where the former would prefer to app mpens i

ISSIRg thgs} of paying exaggerated amounts

expropriation and regulatory v\gnd
of compensation. %

4 &
In relation to t 'M‘ue scpo\uch a@rﬂzer observed that if the adopted action

is at the limit of @gul‘at r

. ‘.

investor.*® Othéfs depated E)e m effect of the state's regulatory measures should
their go

&
,tha)@vill be no compensation for the aggrieved

be compe ven |{ aI‘Q- o protect the public health or for environmental
A R

37 Ripinsky, S., & Williams, K. (2008). “Damages in International Investment Law”. BIICL. p 65;

Sornarajah, M. (2017). p 426-439; Marboe,l. (2017). p. 83; Marboe, 1. (2015). p 1062.
% Dolzer, R., & Schreuer, C. (2012). p. 102; Nikiéma, S. H. (2012). p. 21.
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purposes.®® Unfortunately, no unanimity on this issue has been reached i@tional
investment law. _{')

The Jordanian law does not provide provisions on indirect opriation, since it
merely regulates acquisition and compensation for it and regulat$s.fres. Further, the
majority of bilateral investment treaties signed by Jord WW‘\GI’ countries did not

contain provisions regulating indirect expropriati peWhow indirect

compensation resulting from the expropriation of for investmen

e

expropriation is determined. These agreements contaimidifferent standa sfo dé}g?ninethe
A
&

Thus, the scope of indirect expropriatiw;crgqj{\nleft t.oéxrnational courts

and arbitral tribunals to determine base &@eral ru nte@onal law,*! as this is

due to the absence of the provisions icusJordanE\lﬂvg a ,@iﬁteral investment treaties
N
regulating indirect expropriation%oreﬁthe neral{éﬁks of international law are

applied because of the inadeq Jordantan laws aﬁeaties to deal with this dispute*?

and these rules of internat% are applie igéj&f?ﬂning whether the state's regulatory

actions are indirect e&&'aﬂonp \tatory sures and all of the unregulated matters
&

by the Jordanian IEM treaye i qyf&)ﬂ}hderindirectexpropriation.

Q O
&/ ’ \&
"y
% Born, @ ). p. 430. ('7V

N
40 Agr MBetween the Government of Saudi Arabia and the Government of Hashemite Kingdom of
Jordan ouragement and Mutual Protection of Investment 2017 (Jordan-Saudi BIT 2017); Agreement
e Government of State of Palestine and the Government of the Hashemite Kingdom of Jordan for
otion and Protection of Investments 2012 (Jordan-Palestine BIT 2012); Agreement Between the
C

A\

Goverfment of Sultanate of Oman and the Government of Hashemite Kingdom of Jordan for Encouragement
iprocal Protection of Investments 2007 (Jordan-Oman BIT 2007).

41 Small. Y. (2004). pp. 6-7; Geiger, R. (2002). “Regulatory Expropriations in International Law: Lessons
Jfrom Multilateral Agreement on Investment”. NYU Envtl LJ, 11, 94. p. 473; Appleton, B. (2002). p. 40.

%2 Sadig, H. (2001). p. 581.
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1.3. Research Objectives \q

The following are the research objectives:
1- To study the criteria that would construe state regulatngtions as indirect
expropriation under international investment law; \’

2-To identify the standards of determining comp smrising from indirect

expropriation in international investment law; i\d

@
3-To study the position of Islamic law on indireGtexpropriation and orag'u‘sation;
A
S

4-To examine the position of Jordanian laws agd bilateral i estment treaties on

v
indirect expropriation and compensation for@kﬁr en@ on developing
these concepts. \G) Csﬁ
\ A
A,
0 2)
1.4. Research Questions

7]
&/
Based on the discussio ’ ther sen ese@ntends to address the following
research questions: ' 0’
’ F &

1- How shouldsstates conftr ulatory.actions as indirect expropriation under
internati w] e tmav? : O
‘P O

Lo

’

a
2- Hovéand ds “of com.éensation be determined arising from indirect
$orion e <
er

atiorqhnvestment law?

ation in
% 2
\ does Islamic Iaw\gtermines indirect expropriation and compensation in

S%\al investment law?
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4- How Jordanian laws and bilateral investment treaties deal {R indirect

expropriation and compensation for it, and what are the recommendatio§9®/elop these

concepts? ‘
1.5. Significance of the Study Y'

This study reflects the importance of promotingginternation I investment and the
value of attracting foreign investors to invest in the hoStstate throtgh a |iV|r}g;¥§blllty in

investment transactions, consistency, juristic opmlons, sperIe ce,and arkgfral tribunal’s
Y

e resésﬁr g compensation.

decisions when dealing with indirect expropr% aims,

The significances of the study are elabo@wo key

1.5.1. Stabilization and ra men f In@natlonal Investment
a\
Foreign mvestment has ed r m our@s to more than 59% of the value
of investment. When obs co ribu g- t o thirds of the global FDI stock, the

lion’s share of forei \wtmeris hasybeen t by the industries of Finance, Business

\
Services and T c jcation: vaqg) past years, cross-border investment has

4
exceeded 1.7 ilhion |n 1944 direct investment is regarded as an engine for
and dev opi‘ﬁg {/ﬂéte s productive potential,* besides providing a new
S

econom %
s

Y, AD. World Investment Report. 2017. “Investment and the Digital Economy”. UNCTAD/WIR/2017,
21. https://unctad.org/system/files/official-document/wir2017_en.pdf

4 bid. p. 2.

45 Bossche, P. & Zdouc, W. (2017). “The Law and Policy of the World Trade Organization: Text, Cases and

Materials”. Cambridge University Press. p. 20.
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source of foreign skills, information, technology, experiences, and forg'g\Rcurrency

revenue.*® (' )

The criteria that determine indirect expropriation and the r%ng compensation
plays great importance in enables both foreign investors and thew te to have a clear
understanding of the differences between indirect expropri tim regulatory measures
that are considered within the regulatory powers of t e. It Wprovide some

e
predictability in compensation. Any uncertainty as tovndirect exprop t'rn '&&TS nature
. _ S\
would reduce the turnouts of foreign investors to invesStabroadfor fear of exposure to such
Y/
investment procedures without receiving a fair and e ompehsation. In order to

attract foreign investors and thereby p'\s@ng in rnﬁhal market economy,
developing states especially have to g@stee thﬂ'&go vestment climate in their
N

territories,*’ to which frequent re measures e«ob{(’/ ly not conducive.*®
It is useful to remove iguity in the ir@tional investment law and the
. . y | | @ d .
applicable Jordanian law: ateral“l ve nt treaties for the purpose of consistency

\E 7
and clarity to disting 'Ntweep indirect ex@ﬁations and regulatory measures of the

3

state. It is also us r fo‘re yesg)(s)o assess the situation when there is exercise
'
of sovereign rs;which affect the rty of investor. As a result, the investor would
J

know wh ws the rig to’claim-for compensation for indirect expropriations of his
AN S
N N

edi; S. (2014). “International Investment Law, International Law”. Oxford University Press. p. 741;
Winters: K. (2015). p. 7; Nawafleh, A. S. (2010). “The Legal Framework for Foreign Direct Investment in
shemite Kingdom of Jordan”. The Journal of World Investment & Trade, 11(1) p. 109.

47 Nawafleh, A. S. (2010). p. 111.

8 Gutbrod, M., & Hindelang, S. (2006). p. 62; Hoffiman, A, K. (2008). “Indirect Expropriation, in A. Reinisch
(ed. by), Standards of Investment Protection”. Oxford University Press. p. 151.
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property and how to estimate the value of compensation.*® Hence, remov@guity

increases certainty for the foreign investors and the host state, enhance t!ce(@idence and
reduces disputes which is very expensive and time-consuming. ‘

N

1.5.2. Consistency and Predictability of Juri ru%nce in International

l

Law '\d
@

The determination of clear and established crit o distingui ’ei\@n indirect

expropriation and regulatory measures and the ¢ ti% oskityté must pay is
X~

of great importance in the coherence of dectsion fthﬁ ar ation.@'bunals in disputes

&
relating to indirect expropriation. It Wouﬁ\si adjudicatgrs to at a coherent approach
in decisions, of investment disputes oCiyirect @\?xﬁ Q to estimate the value of
6 )
compensation, where the host s ould fo th'é&a& against the investor. It also

publ.j@ltilities properties in a balanced
l
manner.>® So far, althoug%numbeﬁ i tﬂr@fjonal indirect expropriation cases are

@)
growing, the body of juris dencle oni irec@opriaﬁon and compensation is relatively
)
undeveloped.>! c\ ¢ i s

allows the tribunals to addre stm’nt a

’
As of I‘%lent position ofint ional investment law, the arbitral decisions have
el
become ineonsistent and unpredictable, further explaining the broad debates on where

=

inter ?hgel law currently stands on the matter.>2

49 Newcombe. A. (1999). p. 3.
ieieva, A. (2015). p. 3.
51 Lindskoug.P. (2006). p. 7.
52 SPP v. Egypt. 1992, at para 227; Vivendi v. Argentina.2007, at para 7.5.21; Metalclad v. Mexico. 2000, at
paras 106-07, 111; Middle East Cement Shipping and Handling Co Sa v Arab Republic of Egypt, (ICSID
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1.6. Research Scope :(‘)

This study focused on the concept and the criteria of indi%@mropriaﬁon, in
addition to the valuation of compensation of the underliniﬁ\a; t as a result of
expropriation according to international law and Jordani nWand its international
investment treaties, and Islamic law. The research is limited*to ndiWopriation and

@
regulatory measures taken by the host state in the face @fithe investmen V\’ned“bsga foreign
. o . A
investor within its territory. Regulatory measures ane, expropriati takeq-by the State
Y

\side@ internal matter.

W@‘»have adverse effects

towards its citizens are outside the scope of this study as.i

Further, this study is limited to ac aken by t

on the foreign investments only. T%‘@Bes nm

investment purposes, such as car ses ownedrby fo@]ers for personal use.
N RN
\

1.7. Research Methodo ' I 0’
F 4 b &

This research K Iitati\ie S employing doctrinal legal research methodology

&

which includes: | O
% '? 2.3

1@;‘0\7&)&3 i

5
ﬂl&doctrinal analysis apphclch applied in this study involves studying the contents

@y sources relating to indirect expropriation and the estimation value of

4

Case No ARB/99/6), April 2002. (Middle East Cement v. Egypt.2002.); Compania del Desarrollo de Santa
Elena, S.A. v Republic of Costa Rica Case No ARB/96/1, February 2000 (Santa Elena v. Costa Rica.2000).
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compensation in international investment law, Jordanian laws and its inve&maﬁes,
and Islamic law. This includes the texts of bilateral and multilateral inve rgwreaties and
international arbitral tribunal decisions under the International Conv %Settlement of
Investment Disputes (ICSID) Convention, UNCITRAL and othegauspices which uphold
the sources general principles of laws and international pr ticw collection of sources
is derived from digital sources, such as from the collecti nit !\lat' s Conference

e
on Trade and Development (UNCTAD) Investmentiub Policy, L isl\le>e'$€~nd Hein
S
urnal a

Online. The secondary sources referred to are jo rticles,‘co erenoq-proceedings,
g p

N
e\ual, digital and any other

. Aﬁ%the study of indirect
expropriation from the Islamic perspe@sthis reﬁb;%n nalysis of contents taken
anend et

investment reports and books, either in the %

retrievable format in the area of interna g’b/estmen

from the primary texts of the Quir. he nd th dy of secondary sources of

Islamic law contained in the t?g i
the field of Islamic Jurisp% : l 0'

1.7.2.00;?%<@uv AN (_)(.J
|

ompare the ext of legal provisions in the international

This St@ c
b 4
agreemen the mul atefgl {/ﬁ'(‘i' bilateral investment treaties relating to indirect
5
expropriation and compensatiorh his involves careful analysis of the coverage of the
ons

in light of the context of the treaties. It analyses whether there are lessons and

bpractices of drafting and interpretation that could well suit the purposes of

international investment law, with a view of balancing the interest of host states and the

17



investors. The study of the various investment treaties in relation to indirec&%?riation
is undertaken based on the common economic philosophy of Iiberali&i@otection of
property rights and expropriation with compensation. This rese revolves around
comparison of tests and standards which exists in indirect ropriation clauses in
investment treaties and arbitral practice, in the attempi to t|fy|ng the emerging

principles and lessons that can be learnt in developi e Juri ude e on indirect

expropriation.
prop ? c,)
4 ‘Z*

Y- N
1.8. Literature Review \ Q\T

Most of the writings on state reg‘@ctlons whieh af QYoreign investors are

within the discussion of international i ment Ia\hMi r\ _\br indirect expropriation.
Among the prominent writers in @ wha_have rﬁte@mternaﬂonal investment law

on indirect expropriation are R ' Ne @ Schreuer, C, Sornarajah, M,

|
Redfern, A & Hunter, A% ,Sgb i J-Ré‘r} n, P, and Hoffman A. K., who are
@
generally in consen& the dmbl ity of[&h’e concept of indirect expropriation, its
AN

application, the e pe atexegula owers over its territory that would or wou
lication, th e f stat 'gljl ts territory that Id Id

=

Q_

not give rise t ctex ytl n international investment law. Accordingly, the
material r %are class |ed" nt%ﬁi" following subthemes which facilitate the researcher

0 ide d synthesize what fk been discussed on the subject matter, and the gaps that



1.8.1 Indirect Expropriation \

Sornarajah, pointed out that the main focus of this challenge iihsue of the

relationship between the state regulatory authority and the legal jprotection of foreign

investment in the international investment law.>® Indirect expr is difficult to be
defined where a broad interpretation would provide more p temo foreign investors. In
this aspect, Born, and Redfern & Hunter indicated thatsimdirect exp o!ﬂia ion arises when

e
government legislation or regulatory actions prohibit the owner of the vistrggmo enjoy

or benefit from his investment, or prohibit and deprive,him te dispose of I'qs- property, or
Y/

\he o@&hip title.* The
to ﬁ%ty is highlighted by

'f{hﬁrect expropriation in the

N
stability of international investm re there i enfliig‘? in determining the indirect
expropriation and to distingui \)mr at m@es in the context of investment
disputes and adopting the%\ ry me‘a u

to non-payment of c&h&faﬂon Py\tate's

&
Crawford p NRdO thiit eed &@e balance between the investors and states’

’ 4
rlghts n the f) cS the? nt ﬁ)ﬁbction iS CuITently “one Of the most signiﬁcant

'S
challenge internati@nal glveswnent law”.
N
B{ icates that the unc?!(;?inty in determining the criteria of indirect expropriation

y
( @ . .
re r‘pm rts and arbitral tribunals that results

ref

N

53 Sornarajah. M. (2012). p. 374
% Redfern, A., & Hunter, M. (2009). p. 497; Born, G. (2012). p. 430.
55 Subedi, S. (2014). p. 741; Hoffman, A, K. (2008). p. 151.
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e host states from taking specific regulatory actions which are necessary for




public interest or national development for fear of its obligation to pay comp SWSThe
states also assert that there are increasing restrictions on their freedom %Dvithin their
regulatory authority due to the uncertainty of international courts arbitral tribunals’
decision and directions which would likely consider the dispuies concerning indirect
expropriation to the benefit of the investors while at the e enWhe host states’, social

l

This study differs from previous studies primarily f uies 'QET indirect

and environmental concerns and other considerations.

expropriation and its doctrines in investment | , danian law. Jordq*nan Bilateral
Investment Treaties, and Islamic law. In d|t|o to hrd getermmlng the

compensation which the State must pay &)vestors sul aking such action.

With regards to direct exproprl 0 most 0 te ﬁ‘ﬁ/estment treaties provide
\
the provisions of the need to pay nerQ)f th m/est@t as compensation for direct
expropriation,>” and this vie eer] d by tbrod Hindelang & Kim, and
I
58
Small. % Dj-
R. Dolzer point that tpe icts |n 1970s and 1980s were concentrated on

direct expropriati dits ther s'sua()gs nationalization, requisition and also related
in

to procedures the*compensatio \LQMed The reliance on direct expropriation on the
jUI’ISpI’ ude ompens |ono§ho e limited as direct expropriation is a popular claim

in the d 1980s, somethl\;%o longer a trend today. >

E (2012). pp. 419-420.
57 Dolzer, R. (2002). p. 64; Dolzer, R., & Bloch, F. (2003). “Indirect Expropriation: Conceptual
n

ments”. Int'l LFD Int'l, 5, 155. p. 159.
%8 Gutbrod, M., Hindelang, S., & Kim, Y. 1. (2009). p. 293; Small. Y. (2004). p. 2; Gutbrod, M., & Hindelang,
S. (2006). p. 60.
% Dolzer, R. (2002). p. 64.
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Due to this, as rightly indicated by Mostafa, the issue of defining and@g the
question of indirect expropriation and determining the criteria of indirec_t{ﬂ@)riation has
become the dominant issue in international investment law at the rent time, and this
view has been accepted by Dolzer , Lindskoug and Nikiema.® \?-

In most cases, the determination of indirect expropri 'onwe.ﬁted to the facts. Small

indicated that determining whether the regulatory actiongi in irett\xr?)riation or not

e
requires the court to conduct a comprehensive and acurate examinati ?f eaﬁzzase and

treaty terms, and this view is agreed with Dolzer view** Kupri€ieva, Wimgrs and Ruzza

mdﬁxpropnaﬂon in

many prominent issues of public policy otection 0 nw@ﬁwent since there is no

indicate that courts have used different appr%Zto dg\\ \f‘e

agreed definition of indirect expr ion in \em tio g(\kaw and the failure of

international treaties governing % put @ a fundamental distinction

between indirect expropriatio y asug\ The studies have attempted to
address the controversies eri ple ﬂkstor to compensation and the rights
of the State. Weiner i es in lp S d tha re is tension in the law of international

investment betwe e p 0 ectl prei vestment from one hand and to protect the

Rl :
,:‘L,

60 Mo
(2006).
61

N (2008). p. 268; R. DO|;; (2002). p. 90; Suzy H. Nikiéma. (2012). p. 2; Patrik Lindskoug.

. Y. (2004). p. 2; Dolzer, R. (2002). p. 65.
rigieva, A. (2015). p. 1; Winters. K. (2015). p. 84; Ruzza, A. (2013). p. 1; See Metalclad v Mexico
2000;\BG&E Capital Corp. and LG&E International Inc. v. Argentine Republic (ICSID Case No. ARB/02/1).
dated 25 July 2007 (LG&E v Argentina 2007); Middle East Cement v Egypt 2002; Santa Elena v
Costa Rica 2000; Phillips Petroleum Co. Iran v Iran. Phillips Petroleum Company Iran v. The Islamic
Republic of Iran, the National Iranian Oil Company, IUSCT Case No. 39. June 1989 (Phillips Petroleum Co.
Iran v Iran 1989).
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sovereign authority of the state on its territory from the other hand.®® Ne co%e found

that earlier studies on the position of (BITS), international investmen} &@ﬂents, and
arbitral tribunal decisions in disputes relating to indirect expropriatioq, have concluded that

they have not developed solutions on how to distinguish between indirect expropriation and
regulatory measures.®* Lindskoug indicated that free trade Wents are vague and
provide open provisions about the determination of indi xpropriation.®

Machova, M indicated that bilateral and collec investment t t"ei @given a

lot of protection to foreign investments and empley a bread i rpretqt-ion of what
Y/

constitutes indirect expropriation, resulting i reg‘ar gﬁa\vith .hésFEtates over their

right to regulate investments,% where s@ usuall 066 broad interpretation
given to indirect expropriation as t(e%plicatlﬁ\of\?s rp{éstion collides with their

N,

regulatory framework.®” The stuc% ﬂ\ d tliinezQ ated by arbitral tribunals in

indirect expropriation cases wi \er ination mﬁd out with respect to innovative
S

cholars o Bhec&)éential changes of these doctrines.

ion of“i&tﬁrect expropriation is based on several

pillars, including ight o trle ) r%g‘)QBte and sovereignty over its territory, and the

right of forei vestors to prote tr: irdnvestment. This has led to a lot of difference in
W

the bilateerment{r

9{)rovt§ion and arbitral tribunals award.® Santikko, J points
N

o3 A. S. (2003). “Indirect Expropriations: The Need for a Taxonomy of Legitimate Regulatory

sesv’. ,Int'l LFD Int'l, 5, 166. p. 166.
4 Newcombe, A. (2005). pp. 3 - 4.
indskoug.P. (2006). p. 6.

8 Machova, M. (2020). p. 16.
57 Ibid. p. 29.
88 Alwkel.H. (2021). p. 140.
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out that, the question of when regulatory action may amount to expropriati@unted
arbitrators and legal scholars for several decades. The concept of indirec_t{ﬂa)riation has
had a long history of controversy.%® The controversy culminates.in_the tension found
between the promised standard of protection and the legitimate regulatory interests of the

host state. The study has aimed to answer the question of en?gﬁlatory actions amount

to expropriation, and concluded that the appropriate f dete ’nln he line when
regulation action amounts to expropriation is, by following the sole effect doe;jzfe
-\
Other studies have focused on the sole effects rlne and the analys rg-of the arbitral
Y/

decisions on indirect expropriation that Wer bas 0 I efé&.doctrlne

concluded that this criterion is more a &@le to d el ct expropriation. A

person who did the research about the§o effec ;@fustafa, who disputed that

the sole effects doctrine should b in d&erm ing v&\er the government action is

an indirect expropriation of p Ms@e consistent with jurisprudence

and the public mternatlor% nd he urEJ‘p 0i out that this criterion able to avoid

division in the genera ept of| X |at|0n ollowing a unified approach to dealing

with direct expro n ndin Xpr ;(r%tafon. He is also of the view that the adoption

of the sole eff rine oe}g eé.deprlvmg the state of its right to regulate, but it
AR S

shall be W to pay p'ensaQ*en in the event that the damage to the investment
5 )

resultlw\ the taking of the ?égulatory action where such damage is equal or close to

8 Santikko, J. (2019). p. 63.

0 SPP v. Egypt. 1992, at para 227; Vivendi v. Argentina. 2007, at para 7.5.21; Metalclad v. Mexico. 2000, at
paras 106-07, 111; Middle East Cement v. Egypt.2002; and Santa Elena v. Costa Rica.2000.
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the damage resulting from the direct expropriation.” Although it is convinﬂn\&.&alieve
that sole effects doctrine is more appropriate to determine indirect e@ion and to
distinguish it from regulatory measures, he admitted that this criterion needs to be
developed, and it is still unclear until now. > Dolzer concluded4hrough a brief survey of
the judgments issued in cases relating to the determination in@expropriaﬁon that the

sole effects doctrine was applied in most of the disputessi past. %criticized that
@

the sole effects doctrine could be inconsistent with efiwironmental needs ,vhigl;:ﬁe at the

AN

th

forefront of international debate. Finally, he pointed at the defenders !sq’-this criterion
Y/

believe that they do not object to the protectign of % e

that the host states must pay for this pro@ot the I
the suitable way of determining the Ic%hen mﬁ;qwa -@amounts to expropriation
: ? N

t itself, bout they consider

r.7365tikko concluded that

is, by toeing the line of the sole ef tring.74 Isakof s%Q roughout his analysis of the

issue in the case of Philip N?,\sia Ltd. v.%Austr. ~\n Government, that the court

applied the criterion of effects'doc i‘nel: and‘adopted its decision accordingly in
\ &

this dispute, when th@d@tory 1tat ton wasteasonably predictable to the investor. He

suggested that th Ms S ou‘l Qne dogﬁrion for determining indirect expropriation
’

and the stand@dd thg sale a@ets doctrine because it is the most appropriate

4

N
criterion f A@Howeve efurthq—suggested another condition which is the investor's
: N

. 295.

r, R. (2002). pp. 90-93.
74 Santikko, J. (2019). 63.
S Philip Morris Asia Limited v. The Commonwealth of Australia (PCA Case No. 2012-12). March 2017.
(Philip Morris v. Australia. 2017).

RN
&;}E B. (2008). pp. 266-268.
2 1pi
e
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inability to anticipate or predict in advance the possibility of the host Staj{gmg such

regulatory actions.” : (—)

Other studies have found that the police powers doctrine is%nost appropriate
criterion for determining indirect expropriation and distinguiﬁ{g/ from regulatory
measures. The studies also analysed the bilateral inves emﬁes and the arbitral

decisions adopted this criterion’’. Paparinskis indica t the p@fwer criterion

e
should be used in determining indirect expropriationflecause it Is m fon};p)égﬁale with
_ . < ~
sustainable development and environmental protectionwhich have b omeQne of the most
v

important matters of recent international Iav% 'neroie\m ne&ﬁadopt the police
powers doctrine, which focuses on the @terest a ect é‘sublic care which the

regulatory actions are taken for it Wh@ﬁtermin \EROTre leg)ropriation, since the sole
N
effects doctrine fails to give su%wei tt irrqia?tance of state authority in

regulating public purposes.” ?\gér, |L in ated@ the police powers doctrine has

eli }lshb&j be developed in defining specific

y de ed states and developing States which

are necessary to %Iu',a/e t ese

& . _
e&&v}thout having to pay compensation to the

g
a r@ of these actions.?° Dolzer noted that there is a

N
vation of environmgat has becoming increasingly frequent, and the criteria

investor for t mage suffer
need to fi wterlon t pﬁpon’tpnate, with the desire to preserve the environment,
r§(

becau

off; P. D. (2012). p. 190.
i anex v. United States. 2005, at Part IV, Chapter D, para 15; Saluka v. Czech Republic. 2006, at paras
, 275-76; and Chemtura v. Canada. 2010.
8 Segger, M. C. C., Gehring, M. W., & Newcombe, A. P. (Eds.). (2011). p. 328.
9 Weiner, A. S. (2003). p. 166 -167.
8 Ibid. p. 175
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of determining indirect expropriation has to keep abreast with these new de@nts he
is of the view that the Police Powers criterion is more capable of keepin sﬂfe)st with this
development of attention to the environment and public interest and iﬁ@ consistent with
the rules of international law.8
Giannakopoulos and Louizaki refer to the tenden cw\'fer,national investment
agreements and bilateral investment treaties to increase ion an%ct the right of
the state to regulate, as it has adopted the criterionfef police powe |rd|'r§B37 which
includes an exception to the rule that compensation sheuld be paid f dan{/@'e to investors
spesgit?aroup of public
h t@ﬁate is entitled to take

as a result of taking regulatory actions tha%

interests.®2 This study attempted to deter@ cases i

regulatory actions without obligationfto_pay com %n ,@eign investors who have
o N

been affected by these acts, in nce with ompgg%%sive Economic and Trade

Agreement (CETA) between ropean Union (@nd Canada agreement 2016.%

Small, Nikiéma, Al-Mukhai , and Pupo Pl \NQ of the view that the police power

&
approach would reco M\e rig'wt State%g‘f)rotect a range of main public interests,
p as e E& e
such as environ @\ an p

'an&)@cial interests, without obligation to pay

compensationgoythe“investor for the igélage suffered as a result of such action taken to
4

protect t Wrests. ThIS hel

psqhe states to develop plans to achieve sustainable
devel ent“freely without fear~of paying large compensation to investors.®* Nikiéma

4

|28 R. (2002). pp. 92-93.
82 Giannakopoulos, C. (2017). “The Right to Regulate in International Investment Law and the Law of State
sibility: A Hohfeldian Approach”. Graduate Institute of International and Development Studies. p. 3.
8 Giannakopoulos, C. (2017). p. 34.
8 Small. Y. (2004). p 22; Nikiema, S. H. (2012). p. 21; Al-Mukhaizeem, B. (2016). pp. 19-20; Pupolizio, .
(2016). p. 161.
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confirms that international investment law in the past was interpreted im‘\mf the

investor and seeks to protect foreign investment, while at this time it i S@ed towards

protecting the environment and the public interests of States.® % Anand have

concluded throughout their examination of the role of the critesion of police powers in

decision-making on cases of indirect expropriation by the UW international arbitral

tribunals, but this criterion is still unclear and needs to lo ed,io\heyse its usage in
*

determining indirect expropriation will be questionalile,®® MalaKotip r,'M.cEs)( motes to
S

implying the mitigated police powers doctrine in ordemwto recognize i direct;expropriation
Y/

\[his d%«}w‘e, states should

and argued that in order to direct arbitral tgibuna to!%p
th 'andirect expropriation

codify the nuanced approach of the poli wrs doctri

clauses.®” Ranjan, P, has studied the p@spower \Ci{i
N
|atiochRause the state has accepted

alone is not suitable for determin%rect prro N

to place restrictions on it in bil \ves’ ntt atieséﬁ suggested to apply “substantial

deprivation” test, I 0'
4 &

This test has ﬂ*&t to epsu e adv effect on foreign investment will not

e q@ncluded that this doctrine

&

constitute any Nﬂ‘lat' n, b t&()}ase of foreign investment’s substantial
4
€

deprivation.”® en”in a /laten s dy,{he changed her position and recommended the
N 1
er

applicatio police p e'doctgiﬂe.89
\ S
N ~

ikiema, S. H. (2012). p. 21.
8 Ranjan, P., & Anand, P. (2016). “Determination of Indirect Expropriation and Doctrine of Police Power
rnational Investment Law”. In Judging the State in International Trade and Investment. p. 148.
87 Malakotipour, M. (2020). p. 338.
8 Ranjan, P. (2019). p.124.
8 Ranjan, P. (2020). p. 221.
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As for Bélova, he pointed out that, focusing on the protection of fore@ment
has an unpleasant side effect, where it can restrict the state in the @nce of its
regulatory authorities. He pointed out that some scholars or commentators called this as a
(regulatory chill) or (regulatory freeze), which leads to the statwfe%c;nce to take the
necessary regulatory measures for fear of being obliged t ampensation for indirect
expropriation. It also leads to the state's failure to fulfill“their OWS to maintain
sustainable development and protect health and the enwitonment. :

| S

Newcombe opined that there is an urgent nee establish a |ter|oq~that properly

Y/
balances the sovereign right to the State with @S’ o&\ \ im,egg' 0 as to provide
i rectéﬁpropriation. He also

a minimum standard of protection to 0 again

pointed out that the Sole Effects crlter 0 at obl e 1@0 pay compensation in all
N

cases where investors have suffer [ a[g%

|can damage, is effective criterion and does
&
not provide sufficient erxibllo%g' he State to@late and take care of its public
interests. Meanwhile th ion of i i
State to no obllgatlon |ng cqmp ion to mvestor for damage suffered as a result
of regulatory acti ak to‘a q a a,b c interest without obligation to apply the
t f r mvestment may give host states an opportunity

minimum sta s of protecti
’
to take opS ic action@eek'to h he foreign investors under the pretext of achieving

the public interest without pay (gpensatlon91 and this has been agreed with the opinion

StudIeS Working Paper, (27). pp. 13-15; Ruggie, J. (2011). “Report of the Special Representative
ecretary-General on the Issue of Human Rights and Transnational Corporations and Other Business
Enterprises: Guiding Principles on Business and Human Rights: Implementing the United Nations Protect,
Respect and Remedy Framework”. Netherlands Quarterly of Human Rights, 29(2). p. 12.
91 Newcombe, A. (2005). pp. 40-42.

m}i A. (2020); Shekhar, S. (2016). “Regulatory Chill: Taking Right to Regulate for a Spin”. Centre
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of Gutbrod, Hindelang & Kim, and Henckels.?? Nikiéma, Luca, Small, Hen&mdora,
Louizaki; they have indicated that the courts and arbitral tribunals had s g@s taken the
criterion of proportionality in determining whether the regulatory action was taken by the
host state and caused great damage to the investors and indirect e Rt?on of property.®
They found that the criterion of proportionality is the most pWe, more effective and
accurate to achieve the appropriate balance between theginterests ofithe hast State and the

e
interests of investors.®* Kuprieieva opined that the @siterion off pro rt'onz&}g‘ is more
S
re tkans

compatible with sustainable development and is mo pargnt‘an eveltsped than other
Y/
i \Pof the latory action on

investment and the purpose of public ¢ E@is action:
of proportionality does more than jus@g&nciling \i-lqtgre ,@investors and host States.

N
Rather, it defines the line betw%timae go mmeni?egulation and excessive in

&
interference with the rights @/id\r , an co@s that the courts and arbitral
tribunals should analyze % ents uh_e}prgl this criterion (adequacy, necessity,

criteria, because it takes into consideration the econemi

od@%ees that the criterion

b 4
strict proportionality W mu|st exainine tr@ﬁpropriateness of this action with the

interest it seeks, en to fig

®

achieve the pt@ nd then t ach@ a strict proportionality between the interests of
Ay, Ll <

the partie.s: ipters, Louizakis 'nditiated that modern practices tend to apply the criterion

&
t W&)@r this action is the least damaging way to

—

d S.A. v. Mexico. 2003, para. 119.
éma, S. H. (2012). p. 22; De Luca, A. (2014). p. 1; Small. Y. (2004). p. 22; Henckels, C. (2012). p.
224; Muir, A. T. (2015). p. 28; Louizaki. C. (2017). p. 44.
% Kuprieieva, A. (2015). p. 116.
% Muir, A. T. (2015). p. 28.

tbi, M. Hindelang, S. & Kim, Y. I. (2009). p. 42; Caroline Henckels. 2012. p. 224.
% Te
ikie
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of proportionality when determining indirect expropriation,®’ and Winters@at the
reason is not that this criterion is ideal, but because of the shortcomingsi@ole effects
criterion and the criterion of police powers criterion. The proportionality criterion still has
some shortcomings, and therefore is susceptible to criticism a& unclear to use
effectively in disputes relating to indirect expropriation.®® Y'

l

Malakotipour, M pointed out that, the challeng d by thfect and the

police power doctrine have guided to arising of airer space Fe@‘indirect
A
ne, “and

expropriation named as proportionality doctri conclude thal\;although the
Y/

intermediary approach in a proportionality analysis aygfe ferablefor recognising an

indirect expropriation this doctrine is n\vﬁ@ﬂ prob Hﬁﬁwariam. F. points out
that the proportionality doctrine must (e'goptew- @direct expropriation, and
% % N

it can be benefited from role of. in the course OEQ eloping the proportionality
doctrine in determining indire \)prilt . The@ortionality doctrine differs from
the sole effect doctrine i y do ‘p tp Ihle ect" element as the decisive factor.
N &

Rather, they place t@t eI@ a b@ér framework requiring a balance with

N

other eIements.lOlc} ‘? "l ‘_‘)(J

o |4 C. (2017). p. 44; Winters. K. (2015). p. 86.

id. pr86.
% Malakotipour, M. (2020).
lemariam.F. (2019). pp, 94-95.

101 'Wang, Y. (2017). “Indirect Expropriation and One Belt One Road Initiative: A Pivotal Issue for the
Implementation of China’s Refreshed Strategy for Foreign Investment”. China and WTO Review, 3(1). P.
130; Mekelle, E. (2019). pp. 100-101.
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1.8.2 Compensation \q

As for the compensation for indirect expropriation and the standard S@@nmatmg the
value of compensation, many studies have not been into this topic dir. and specifically,
either in international law, Jordanian laws, or Islamic law, where d| have been limited

to determine the cases in which the state must pay com nsznhout going on the

standards of estimating the value of compensation.%? er, s@es researched
in compensation for direct expropriation without a ing the Issue io s ation in
indirect expropriation. , \%\

Y/

Opalawu talked about the compensation st darq\ ropgé& in general and
opinion that although there are many rn\&@rm a@& there are still some
questions on this issue may arlse In raI, th Ys (;@)ds of compensation that
make it difficult and complex to Qvalu of co \satlon in international law,
and the problem is not to de W stat ould pay compensation for the
regulatory action taken ow anot T pr J,e‘m es When determining the basis and

methods of estimatin t’m@mour't o\hpensa which must be paid to the investor.%®

In some cases, th rt r rb| n I 0 Ilge the host state to pay full compensation

’
to the investorfOontaking re Vlljlyr ctloﬁs&hat have caused large damage.® In other cases,

toty

Ny
102 Alwkér: 21); Bélova, A. (202 ('Machova M. (2020); Malakotipour, M. (2020); Ranjan, P. (2019);
Santik| 2019); Hailemariam.F. (2019); Ranjan, P., & Anand, P. (2016); Winters, K. (2015); Kuprieieva,
A. (201 Adba, N. M. (2014). “The Limitation of State Sovereignty in Hosting Foreign Investments and

Investor-State Arbitration to Rebalance the Investment Relationship”. The University of
r (United Kingdom).
103 Opaluwa. G. (2011). pp. 15-16.

iloune and Marine Drive Complex Ltd v Ghana Investments Centre and the Government of Ghana 1989,
ILR, Vol. 95. July 1990 (Biloune v Ghana 1990) p. 209; Metalclad v Mexico 2000, paras 106-07, 111; CMS
Gas Transmission Company v. The Argentine Republic, ICSID Case No. ARB/01/8. May 2005 (CMS v
Argentina. May, 2005).
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compensation is limited to the payment of the book amount of the investﬂmr the
future profits of the investment are deducted from the amount of the com&r&@n or maybe
it will less than the full market value of the investment.'% Kumsa, G?hgs mentioned the
compensation standard for expropriation in general and indicatw, “the critical point

concerning expropriation is the compensation”. Most of st esWave this requirement

in their laws of expropriation. As a result, the constrai ompensationgpayment is no
e
more disputable. Rather the contention lies in what t constitutes ¢ ;ien W and its
H H 107 -\
adequacy, fairness, or appropriateness.

S \/‘Z"

exriré&tion in general,
f co@ensation is one of the

9@he United States Court of

Ghassemi, A, has mentioned the compensation st
whether it is lawful or unlawful and ind“\ t, the i
most controversial areas in internatior%w. an i %d

c—}
Appeals for the Second Circuit at there csev% strongly held views on the
standard of compensation, a \Y inr tional Ie@ far from clear. The rules of
ed

e‘;rlnithn of the nature and amount of the

(@)
c
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—
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&
well als \nditio its payment, are less well settled. They

were and still ar ,\b&o j ct‘o ted (c‘)@oversies, the outcome of which is rather
confused. Furthiéem ,th;{?o on.fhis issue are deeply divided.

by

Sor walked{ib the coqrpensation standard for expropriation in general and
)

mdma&K . the issue of compénsation is controversial, and, on this issue, bilateral

<

105 p Global Inc. and Konya Ilgin Elektrik Uretim ve Ticaret Limited Sirketi v. Republic of Turkey, ICSID
0. ARB/02/5 January 2007 (PSEG v. Turkey. 2002.); and MidAmerican v OPIC 1999 para 59.

108 INA Corporation v. The Government of the Islamic Republic of Iran, IUSCT Case No. 161. Aug 1985.

(INA Corporation v. Iran 1985).

197 Kumsa, G. K. (2011). p. 62.
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investment treaties make law as between the parties but make no contr'%Wo the
formation of common norms of international law.1%® Christie, K. O hand Turtoi
mentioned the compensation standard for expropriation in general, %&ncluded that, no

Moheisen was of

one measure or method can cover all of the possible factual scen%

the opinion that the recognition the investment law to co enmr expropriation is not

incompatible with the possibility of performing a simplified“or efer!\dl? and does not
prevent the state from paying the value of compen@ its logal currency ‘%Tny other
-
currency. The adoption of the principle of fair compensation ngn/e theless |ss¢r|| ambiguous
Y/

as to the fact that the context differs from on te a

his study that international agreements\&@opted

value of compensation, some have tak e mark %ri

|s alﬁcluded through
cn@‘a for determining the

I U}rfor investment and some

\
have taken the criterion of the eco%/alue of th m/es t 10 | relation to this, there

are many other studies whic e 0 on omplex issue of expropriation,
with less concentration or% texpr ria L;ii?

A (./
108 Sornarajah, M. ( “The I natl | La Forelgn Investment”. 3rd Edition. Cambridge
University Press. pp. 2 209
109 Christie, K. Ogu Turt i, R. (2019 *J M&J
110 Moheisen, S. . 86-
11 Ratner, S. R Com nsat n for priations in a World of Investment Treaties: Beyond the
Lawful/unlawfi tlon can J | of International Law, 111(1). pp. 7-56; Khachvani, D.
(2017). “C %on for U wf Ex riation: Targeting the Illegality”. 1CSID Review-Foreign
Investment L

rnal, 32(2), pp, 38 ; Chinen, M. A. (2016). “The Standard of Compensation for
Takings ™ J. Int'l L., 25, p. 335; %ITAD, F., & Treatment, E. (2012). UNCTAD Series on Issues in
Intern Nnvestment Agreements II. United Nations, Geneva; Eissen, V. (2011). “The Oxford Handbook
of International Investment Law”. Edited by Peter Muchlinski, Federico Ortino, and Christoph Schreuer.
York: Oxford University Press, 2008. pp. Ixv, 1282. ISBN 978-0-19-923138-6. UK290. 00.
al Journal of Legal Information, 39(1). pp.93-96; Mafi, H. (2011). “Controversial Issues of
Compensation in Cases of Expropriation and Nationalization: Awards of the Iran-United States Claims
al”. The International Journal of Humanities, 18(1); Subedi, S. P. (2008). “International Investment
Law Reconciling Policy and Principle”. Oxford and Portland, Oregon; Merrill, T. W. (2002). “Incomplete
Compensation for Takings”. NYU Envtl LJ, 11, 110; Rafat, A. (1969). “Compensation for Expropriated
Property in Recent International Law”. Vill. L. Rev., 14, 199.
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Even in studies that dealt with the issue of compensation for indirect@aﬁon,
they differed in viewpoints, where some supported the application of thi@npensation
standard and others supported the application of the fair com ation standard or
appropriate compensation standard. They also pointed out the neeigf;:rentiate between
lawful indirect expropriation and unlawful indirect expropri tioWrms of compensation.

Newcombe mentioned that the problem of indi ex rchould not be
addressed without a comprehensive study of the baSis, for assessing orpgaggﬁon, and

reasons why a local and international law would compensate fer Certain regqiatory actions
v

and not others.''? Aisbett, Karp, & McAusla hag no(i fthe value'of compensation

should be determined based on the pri@ nation tm@‘of foreign investors,
which requires that foreign invest@ust bﬁ\ea(% i ,@ms of the valuation of
e &

N
compensation in the same circu at least as»local stors. Considering that, the
requirement of national treatm@ no
to impose stricter condi a

McAusland, pointed Nhat

inat@ade it difficult for the host State

foreign (lesfbblg’ Nikiéma, and Aisbett, Karp &
b S

S) v@'/limited to include the provision of

compensation for ect expro

on VXI@Jt mentioning to any provisions on special
d . .
rules and the ichhas fob folkﬁaed when assessing the amount of compensation,

and they wended" that States Qﬁould take into account the accuracy and clarity in
)
5

formulq,i{ the items relating\a compensation when they conclude (BITS), and putting

>

combe, A. (2005). p. 40.
113 Alisbett, E., Karp, L., & McAusland, C. (2010). “Compensation for Indirect Expropriation in International
Investment Agreements: Implications of National Treatment and Rights to Invest”. Journal of Globalization
and Development, 1(2). p .23.
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clear criteria in estimating the value of compensation, particularly in relab{Wdirect
expropriation.t4 (')

Faccio, S. researched on the compensation for indirect expropeiation and focused on
the compensation for unlawful indirect expropriation, and supported”the view that full
compensation should not be paid in the case of lawful i dinpropriation and that
applying of fair or appropriate compensation standards b be\foaoth parties, as
It balances the interests of both parties.!'® Zhao, S inflicated that, und |7terE%ﬁGnal law,

it is a compulsory obligation for a host State to compensatg an i w estor for its
\/

\ a f%\gb market value
cIi@ﬁto choose a (just or

If‘&l'}tympensation.116 Teodora

expropriatory measures. The capital-exporting countri

compensation formula, the capital- mp@untrles

appropriate) compensation which IIy le \har?f

N
recommended that the criterion %ortloﬂality 'sqjsegg(? determining expropriation,

since this criterion is not I|ml?g ete ethe&& regulatory action taken by the
host State is not only i prog;

%tJ ‘putﬁo used to determine the value of

compensation in a w Nbala@ce |nter of both parties. The application of this

criterion may req e t St qay &()}than the fair market value of the investment

if there is a necessar |nte st Sta\(e)to intervene by taking regulatory action, which

this is notfwsswe B’U &nén m@stors 1

io, S (2020). “Indirect Expropriation in International Investment Law. Between State Regulatory
and Investor Protection”. Houtschild International. Volume 25 of La ricerca del diritto nella
comunita internazionale.
116 Zhao, S. (2015). pp. 91-93.
17 Muir, A. T. (2015). p. 4.

= &
& a, S. H. (2013). p. 16; Aisbett, E., Karp, L., & McAusland, C. (2010). p. 23.
115
F
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1.8.3 The Position Under Islamic Law \i

In the collection of literatures in Islamic jurisprudence, most studies rm takings of
private property to achieve the public interest in the Islamic Iavwsbeen from the
viewpoint of internal regulation of states, without addressing expwion of investments,

whether national or foreign, or whether the expropriation i

r irldirect.118

Discussions stems primarily on the concept of ownership the positien’ of Is{?,mic law

on the right to property and the protection granted ic law to er’ty-h&&eneral. 119
’ Y
In terms of foreign investment and its relation to?ﬂc lavndis ssionsiha\/e been on the

matters of encouragement,'? legality,'% Is@yves n?ént nd g( te resolution.'?3

Figh Al-1slami”. Majallah Kulliyah Al
'Abdul Kafi. M. (2015). “Naz' Al-Mul
Islamz wa Al-Qanan Al-Madanz Al
A. (1998). “Naz' Al-Mulkiyyah,li A

% a Qaddyd AI Ta wid fi Al- quh AI—
slamic Sciences. Jordan; 'Abduallah.
ah Majma' Al-Figh Al-Islami. Issue 4;
h . Sir’. -Manfa'ah Al-'Ammah. Basth Mugaddam
li Majma’ Al-Figh Al-Islamz”. j j ighy. Jeddah.; Shamam. M. (1988). “Naz' Al-
Mulkiyyah li al-Manfa'ah

119 Bayez, H. (2013). AN ". Maktabat Zayn li al-Muhamah. Beirut; Al-
Suwan, A. (2011). “Al—&” nizniyyah li Hag Al-Mulkiyyah Al-Khasah”. Bayt
Zahran. Amman; Zu Wi, ulkiyyah wa Naz' Mulkiyyatiha fi Al-Shari'ah Al-

Islamiyyah ”. Majaldt Ja i Q‘gg‘ll al-'Ulam Al-Islamiyyah; Al-Qaisy, M. (2005).
Al=Insan fi Al- ‘Abadi, A. (2000). “A/-'Agarat fi Al-Shariah Al-

“Mausutat Huqiig
Islamiyyah”. M “5‘ Al-Ris ah li I-I bﬁ' Al-Nahir. Beirut t; [sma’il, h. (1978). “4/-Mulkiyyah Al-
Khasah fi Al-1 ) ajallq! *Qanan.

120 Sumiran 9). “Tash Alfstlthn?-p fi Al-Figh Al-Islami Dirasat Mugaranah ma' Al-Qanin Al-
Urdunz”. Dirasat Al-Shari’ah wa Al-Q \Y/

olume 46. Issue 1.
121 Abu (2012). “Damanat w@wmz Al-Istithmar Al-Zira'iy fi Al-Figh Al-Islami”. Maktabat Al-
Wafa' naniyyah. Alexandria; Isma’il, A’. (2010). “Damanat Al-Istithmar fi Al-Figh Al-Islam7 wa

Tarbiqa
122

-Mu'asirah”. Dar Al Nafa’is. Amman.

, AL (1995). " Ma'ayir Istithmar Al-'Amwal fi Al-'Islam”, Majallat Al-Igtisad Al-Islam1i, Dubai, Al-
Alstslamt; Abu Al-Sa’ud, m. (1981). “Al-Istithmar Al-Islami fi Al-'Asr Al-Hadir, ” Majalat Al Muslim
Al sir, Kuwait, Volume. 28; Al-Hawari, S. (1980). “Baramij Tamwil Al-Istithmar wa Al-Musharakah

miyyah, ” [n.p], Jeddah.
123 Jum’ah, A. (2014). “Tanzim Al-lstithmar Al-'Arabi fi Al-'Aradi Al-Sakrawiyyah fi Al-Figh Al-1slami wa
Al-Qanzin Al-Urduni wa 'Aliyat Fad Al-Mungaza'at Al-Nashi‘ah 'anhu”. Dirasat fi Al-'Ulam Al-Sharr’ah wa
Al-Qanan, Volume 41 Supplement 1; Al-Zugaili, A’. (2005). “Hukm Istithmar Ghayr Al-Muslimm fi Al-
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However, the encounter between investment arbitration and shariah law is nﬂ% Itisin
fact one of the earliest issues back in the 1950s in the modern developﬁ%)nvestment
arbitration relating to oil concession disputes involving Muslim cou%s_. e position of
Islamic law, whether it is sufficient to be the governing law of the % ons was discussed
in Petroleum Development (Trucial Coast) Limited v Shei ofwﬂbhabi124 and Ruler of
Qatar v International Marine Qil Co. Ltd!® . Both a is ega\d?mic law as a
- - . -
source of reference and concluded there is no settled of legal pri p}es ztpjarcable to
A

the construction of modem commercial instruments. cisiops lo this'ﬁne was Saudi
NV

{

Arabia v Arab American Oil Company (ARAMCOQ)#§#?6 \ \S\T
The Islamic law gained reference in mor internatignal la ses with the increase

_ _ A
of involvement of non-western ju . th S a\"'GontlnentaI Shelf cases'?’,
@ v,
Gabdikovo-Nagymaros Project ry v. Slgvaki )ﬂ8 egean Sea Continental Shelf

(Greece v. Turkey)'?, refererwme de nuSQi\er of international law principles
which are established prm:aE’s inl\ io’la.2%°, The interaction of Islamic law and
N,
1 (O

&
Duwal AI—IsIdmiaih-Maj at Al- rdély(éﬂi al-Dirasat Al-Islamiyyah. Volume 2. Issue 3; Al-

-

‘Abadi, A. (200
124 Petroleum Peve ent (FrucialgCoast) Limited v Sheik of Abu Dhabi 1 Int’l and Comparative L. Q. 247
(Part 2) (Ap %Awar of gu& 19 8 I.L.R., (1951), p. 144.
125 Ruler of Qatar V. International Mariw Co. Ltd., 20 I.L.R. 534 (1953); Award of June 1953, 20 I.L.R.,
(1953), p* ¢
126 27 LR, (1963), p. 116; Al-Jumah, K. (2002). Arab State Contract Disputes: Lessons from the Past. Arab
Law Q rly, 17(Part 3), 215-240.
3z orts 1969, 132-134, para. 33; and 139, para. 38
J Reports 1997, 96-97.

129 ) eports 1978, 56.

erence to Islamic principles can be seen for instance from views by Judge Ammoun, Judge Tarazi and
Judge Weeramantry in various cases related to equitable principles in Islam, justice, diplomacy and others.
See also book by Judge Weeramantry Weeramantry, C. G. (1988). Islamic Jurisprudence: An International
Perspective. Springer.
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international law is also taking place in international conferences and Iiteﬁ&%ﬁgl The

recognition of the Islamic international law body of Siyar appears iﬂg@/ writings,
although much has been in the context of law of war, humanitarian Ia\ﬁﬁ]uman rights. 132

On a wider perspective, literatures on Islamic law arew in the context of
international commercial arbitration.®®* Islamic concept g;)ersation, and states’
responsibility for public interest are articulated in othe itings insthe ‘Id of Islamic
law.™** These writings are valuable in the general perspective, but liter rqs @Yspecific
area of international investment law relating tvu pri{&n' ill u@r-developed.
There is already a need for a more compre&&?jw discﬂﬁsion in the{@‘l{of international

I

ain@ty, and social justice

gain prominence. Islamic law h pote 0c @aute significantly to the
6 v,
5 P

- i ']
development of law and interna &)
K \A.

L
S
O

N
181 Internati aw Associati a{orts @nferences (2018). Islamic Law and International Law. 78,
1038-1089; Se also Badr, G. M. (19

investment law, especially as questions al good,

rms:

= 5

Survey of Islamic International Law. American Society of
Internatic Proceedings, 76, 56461.
132 Baderin, M. (Ed.). (2017). “International law and Islamic law”. Routledge; Al-Zuhili, S. W. (2005).
“Islam and international law”. International Review of the Red Cross, 87(858), 269-283.
133.Bhatti, M. (2018). “Islamic law and international commercial arbitration”. Routledge; Faisal M. Kutty
(2012). “The Shari’a Factor in International Commercial Arbitration”. Juris Legal Information. Arbitration

Law. York University.

w Zayd, B. (2019). “4/-Muthaman fi Al-'Agar li al-Maslakah Al Ammah . Dar Al-Amal. Irbid; Wahba.
A. (2008). “Nadariyyat al Daman”. 2nd Edition. Dar Al-Fikir. Damascus; Salah.K. (1990). “Factors
affecting the estimation of compensation for a harmful act”. Baghdad University. Baghdad.; Gamal El Din.
A. (1966).
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1.8.4 The Position under Jordanian Law \q

In terms of the criteria used to estimate the value of compensatlo a uisition in
Jordanian law, there is a scarcity of research on the subject in genera tudles included
only on the dealing with the subject of fair and adequate compen a condition of the
legality of the acquisition without deepening the subject o th ria used in estimating
the value of compensation. There are a few researchers Ve tri ! ess this issue.
According to Hyagna and Aledwan, Jordanian law re saflexible a r?ac@‘@sse35|ng
compensation, and states must not resort to ach|3|t|o less a}s ut necegsary and after
exhausting all other options with the least h% heg\ S. The 33&8{; ian legislature
should establish clear criteria for deter be value ir c@ﬁensatlon, taking into

account various factors and objectlve deratlo \m{hgrt p{%lylng solely on economic

N
basis.'® Qc?
Al-Henayna et al. point rda |an smons law emphasizes on some
basic principles that mus‘% rved t a the value of compensation. **¢ One

ation ch includes evaluation of the value of

&

gof. I(Bﬁe state imposes any rights or restrictions on

of which most imp@falr @o

property, the nat d the usag
:
property own %e state fMu con@ensate in a proportionate manner. Persons who
have lost |C|al |nt stﬁgh the property that has been expropriated must be
§ )

comp and compensation\fg?lot limited to the owner of the property alone.™*” Much

, A & Al ‘Edwan, A. (2012). pp. 476- 482; Article 11 of the Jordanian Acquisition Law No (12 of
rtlcle192 (A) of the Jordanian Real Estate Ownership Law 2019.

Henayna, O. Shathawi, F. (2015). “Acquisition of Private Property for Public Benefit in Jordanian

Legislation”. Sharia and Law Sciences. (42)3. p. 1061; Article193 of the Jordanian Real Estate Ownership

Law.
137 bid.
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of the sources are contained in the bulk of bilateral investment treaties egte\rq into by

Jordan as can be seen extensively in Chapter 6. 1(')
1.9 Thesis Structure i '

This research consists of seven chapters. The fir ter r&@ﬁwe structure of
the thesis, which includes the research background, pr statement, s'arotgs jectives,

research questions, research significance, res ope, Jresea rr,m\‘f;ﬁbdology and
> >
The second chapter explains the cw foreign st %\Ihlch are considered

literature review.

‘covered investments’ under internati investme 11; d‘t_b\e interpretative problems
0 )

surrounding it. It also shows th of recognitich o@e state's right to expropriate

foreign investment in natlona?m 1 iona vestment law, and explains the

familiar forms of exprop nameJ»y di L-ezg prlatlon and indirect expropriation.

This chapter prowd th undlatlo dISCb%IOI‘] of indirect expropriation of foreign

investment fort r n| part ttis tﬁ)&}é which will shed light in the discussion on
determinmg i x ropriation 4é-éompensatlon

Tm apter :d essérs t%Yﬁost contentious issues concerning the doctrine to be

used etermining whether th state's regulatory actions are compensable indirect

riation of foreign investment or simply non-compensable regulatory measures. The

eg'main doctrines in indirect expropriation that are discussed are the sole effects doctrine,

the police power doctrine and the proportionality doctrine. It also explains the mechanisms
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for applying each of these doctrines, the position of international law tow; de the
extent to which each of these doctrines can achieve justice and balanc&reaw the state's
and the investors' interests. This chapter analyses the application he proportionality
doctrine in determining indirect expropriation and suggests movwﬁ;vard in adopting
this doctrine and benefiting from the lessons that can b, d&'ﬁrom multilateral and

bilateral investment treaties, arbitral tribunal awards, ri pruWat support its

L

adoption.
{\ .b
The fourth chapter discussed the amblgumes a mconyls ncies a oqt-the standard

in estimating the value of the compensation as a r ultg\ weclée&oprlatlon of his

investment. It particularly analyses t mablllty t main standards for

estimating the value of compensationffo ndwe%m : |ch are full, fair or just

and appropriate compensation st It eﬂ1 hasises trlQ ferred approach that could

address the nature of indirect T cases bet @d achieve balance between the
|

state's and the investor's i%s. ‘,

The fifth chapt s es |he pt of oprlation in Islamic law in general, the

Quranic and prop. g I nce\g when regulatory measures are needed for
’

the public in is C fudies the practices during the time of the pious

caliphs, a r evant Isl |o"prlnqp es and legal maxims that relates to state governance

for pu rest. It also conteﬁve discussions about the Islamic perspectives regarding
|on for expropriation.

he sixth chapter discusses the position of the domestic Jordanian laws on the

protection of foreign investment. It also analyses Jordanian bilateral and multilateral
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investment treaties entered into with specific analysis on the nature Kmdirect
expropriation clauses. This chapter discovers that there is no uniformit@lateral and
multilateral investment treaties signed by Jordan on the compensation standard used in
estimate the value of compensation for legal indirect expropri& that there is a
tendency to move away from the full compensation sta arWto apply the fair and
appropriate compensation standards. l

Finally, the seventh chapter concludes the fi%f this resear zind‘eggfide a set

of recommendations to address the ambiguities incopsi engles suzfoundlng the

és&v t, this input may
ﬁsth the state and the

dations for Jordanian

determination of indirect expropriation and C%Zati

help arbitrations in achieving a balan ﬁ@n the 1

foreign investors.  Furthermore, i fers &%
. . ; , paﬂ

international investment law

@ncludlng or renegotiating

investment treaties, as guid I ctin reg@ry measures affecting foreign
he in ‘53; |

investors, and in unders% n BITs and international investment

treaties in relation tom exp op
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