CHAPTER 3 Y.
N

THE MAIN DOCTRINES OF INDIRECT EXPROPRIATION@EIGN

INVESTMENT
3.1. Introduction ? .

As stated in the preceding chapter, direct ex fations Qred}n investment

@
including a title transfer and/or an actual physical $f foreign investors' gxo‘erty are
S

now uncommon in comparison to the early phases : Awore common
v

expropriation occurs when a state tak&gg)ther t

practice today is indirect expropriation of fo%ﬁesgﬁ]e\‘any @B}orms. Indirect
potential to permanently damage the e@smic vaE\)ﬁav

of their ability to manage, utiliz

&
render foreign investments ec@any affected. It @d also be noted that regulatory
actions implemented eve% t

by states in the exer N thei' I’I\[‘O reg%&é in the public good, seldom result in
compensation. T Nh r trlls jis |@tam, in order to determine what constitutes
indirect expropfiation of fareign i estn@.m in international law.

Gen %indire‘(‘:t xp&)priatiﬂn of foreign investment covers only foreign
)

hey have S,éaﬁbéffect of direct expropriation taken

investlﬂ hich are protected‘mder the relevant investment treaties, and as long as it
an%ven that the regulatory action in question has affected the investment and reached

e level of expropriation.
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In this matter, tribunals typically determined that a bare reduction of th&%e of an

investment does not constitute expropriation. To qualify as indirect expro!rﬁf@u of foreign

investment, the lost or deprivation must be substantial and significant (substantial
deprivation test). This chapter will examine the current approaclw;%;lty practice and
the jurisprudence of arbitral tribunals in establishing in 'remropriation of foreign
investment. Three doctrines have emerged in this reg ) oIe e,Lfec octrine ", the

"police power doctrine™, and the "proportionality do Ackno deg:;Eﬁ a one-

size-fits-all test is impossible, specific attentlon muStybe given to 1ok at'c@‘re impacts of

t\fS top @Eﬁt the necessary
ining @‘iect expropriation of

j@vs first, the interference

each approach to ensure a fair solution.??? Tms\ch, ter

considerations that really matter in the

foreign investment. These necessary |deratlﬁ %s

degree with the investor’s propen‘% secgnd, t prurp{?c;;%f the regulatory action; and

third, the proportionality test t Xr mineSthe reasonableness of the purpose of the action

and the effect of this ac% is ch lesig holistic approach in determining
\e &
indirect expropriati 'men |pve nt wr@%equires an improvement of the roles of
vestmen

&
tral d)(@tlnals and the development of scholarly

3
o
-+
o
@D
<
.

investment treati Nl S
. ’ . .
discussions. | mines the emerg gagénoachestaken by the tribunals and treaty practice,
4

as well a bates su ounﬁjlngqeach doctrine. This chapter primarily suggests the
inclusi Aproportlonallty dbc!;?rlne in renegotiations of international investment

W

éﬁ%s or in new model BITs to strengthen its application in international investment

222 Prislan, V. (2021). p. 174.
67



3.2. The Sole Effects Doctrine :")

According to this doctrine, the existence of indirect expropri iS unavoidable if
the effects of a government action has reached a certain threshold¥??® The economic impact
of the actions on investment is one of the most importantgfact at tribunals take into

consideration when determining if the indirect expropriation ha OW“ Rather than

e
assessing the context and intention of states for adop such agts, a t?al t@ﬁals that
S
S

follow this doctrine use a wide approach and asses everity of effect ofr(the actions on
\ N
foreign investors.?® \, 0\ ?T
The effects on the expropriated in@ as the ite@ﬁin this assessment is
ul

based on the perception that indireqropria
government actions are properly i%ntethrou dhe% f its powers. If there is such
an impact, then it can b%th M@t action constitutes indirect
expropriation.??® In other%, he h%;ufﬁljéc@the action is an exclusive criterion

N N O

223 Olynyk, S. (2012)."
Expropriation in or=State [Arbjtr
Wagner, J. M. ( = Interndtion

9, p

p@\occur if the concerned
N,

N,
#’0 m%(guishing Between Legitimate Regulation and Indirect
jon”’. International Trade & Bus. L. Rev., 15. p. 271; See also
»* Expropriation and Environmental Protection”. Golden

Gate UL Rev. 6; Mostafa, 28
224 Dolzer, @;} p.79; Mostafa, B. (20@8). p. 280; Zhao, S. (2015). p 198; Gelmetti F.(2013). p. 64.
225 Alwkel. H§ (2021). “Detection Criteri

0
e Indirect Expropriation of Foreign Investment Within the

EE)

ternational Law and“ArBitration”. International Journal of Jurisprudence, Judiciary and
Dolzer, R., & Bloch, F. (2003). “Indirect Expropriation: Conceptual Realignments? In
Int | Law FORUM du Droit International”. Vol. 5, No. 3. pp. 164-165; Zhu, Y. (2019). “Do

ifiedv Indirect Expropriation Clauses in International Investment Treaties Preserve Environmental
Regulatory Space”. Harv. Int'l LJ, 60. p. 382.

0, S. (2015). p 198; Heiskanen, V. (2007). “The Doctrine of Indirect Expropriation in Light of the
Practice of the Iran-United States Claims Tribunal”. The Journal of World Investment & Trade, 8(2). pp
225-227; Malakotipour, M. (2020). p 239; Zhu, Y. (2019). p. 382; Wang, Y. (2017). p. 126; Pirvu, A. (2018).
p. 61; Dolzer, R. (2002). p.79.
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rule out of all other criterions such as the character and the intention of the@ent’s
actions. It intensively concentrates on whether the government’s acti g@ve unduly
interfered with the investment itself or deprives a foreign investor_of their economic
interests in the investments. In this context, Ranjan, P, pomtedo %

“An apprehension often expressed as focusing solehpon eﬁ‘ect of the regulatory
measure, not the purpose, to determine indirect expro%ﬂl educeghe regulatory
space available to host countries to adopt measures ngthe publi¢ int ver, this
apprehension is lessened if one adopts the substantla rivatior'tes Tha@ will ensure
that an adverse effect on foreign investment |II n

effect results in a substantial deprzvatw@gn inve

Also, Santikko, J, pointed outt \

“It is evident that the sole % cmge sh

of examining the existence oﬂ%& pro 1atign. Whi i i
sufficient legal support, a fore, canng b‘g'sdgned. The sole effects doctrine finds

firm legal support fr f nveszfne aties {é‘v
In other urp [eg&)@ry action becomes an effective indirect

expropriation n it'permane ep (es the investors from his property or his rights to
‘k

use and eE benefltsuzlnvegﬂnent 229

227 Rafjan, P. (2019) p. 122.

tikko, J. (2019). p. 63; See also, Artamonova, I. (2020). p127; Ebrahimpooradel Asanjan, A., &
Soleymani, M. (2021). p. 825.
229 Alwkel.H. (2021). p.144; Fortier, L. Y., & Drymer, S. L. (2004). “Indirect Expropriation in the Law of
International Investment: I Know it When I See It, or Caveat Investor”. ICSID Review, 19(2). p. 308.
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The international law has recognized that interference caused by the %act of the
state must constitute indirect expropriation, if this interference has transf:r‘éﬁ).e property

right into completely useless real estate. This is the case, regardles%lvhether the host
state never intentionally expropriated the property from its oriw

ners, or deprived
them from the legal titles of the property.?®° Traditionally, umrposes are only taken
into account in the second step, after the determination ro ria% condition for
the legitimacy of an expropriation, which requires cofipensation in general.? 1c>§fhe same

time, the reason for public purpose cannot justify thathe compensatign is d@” Thus, the

\e N
Ively d.igéxg.uishes between
i @ﬁomic impact of the

only element which leads to the indirect exprgpriation o

normal regulatory measures and indir\&)

233

regulatory action.

This leads to the point that

in this approach,?* but only ir@se i gn of the legitimacy of the indirect

expropriation. Once such% expropriati ﬁis‘/b}bn established, evidence of a public

purposes, accompani on-d|sc\hation,éd due process, points to a legal indirect
4

expropriation. Thi Nae Cc Ie‘a
hg pria@n does not aim to achieve public purpose, it is

ndirgct €xp
TP

e res@hat only minimal compensation is required.

Contrarily, w

<

ing Corporation, Starmgj;;{stems, Inc. and others v. The Government of the Islamic Republic
of Iral k Markazi Iran and others, IUSCT Case No. 24. Final Award (Award No. 314-24-1) - 14 Aug
1987. ( Housing Corporation v. Iran 1987) 154-55.
231 . (2019). pp. 381- 382.

rtier, L. Y., & Drymer, S. L. (2004). p. 309.
233 R \Riggins. (1982). p. 331; Wang, Y. (2017). p. 126.

Izer, R. (1986). “Indirect Expropriation of Alien Property.” ICSID Review, 1(1). p.41; G. Mayeda.
(2008). “International Investment Agreements Between Developed Countries and Developing Countries:
Dancing with the Devil? Case Comment on Vivendi, Sempra and Enron Awards”. 4(2) McGill Int’l J. Sus.
Dev. L. & Pol’y. p.189.

230 Starr,
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considered illegal, and the host states in this case are responsible for@n or
compensation of damages which will include a loss of anticipatory &Q@amd actual
losses.?®

It is understood that the term “tantamount to expropri@(: “equivalent to
expropriation” in investment treaties refer to indirect e ro&ﬁz)n.236 In spite of the

unclear or unequivocal definition of indirect expropmiation, it generally refers to its

@
materialization through regulatory actions or conduct;hich do not e Iiiitlygﬁress the
A
has'a,si

purpose of depriving few assets or rights, while it imilar effect. Mar‘ly-international

N
investment agreements since 1990s, containgsimilar tegﬁ“,xaving éﬁg::t equivalent to

expropriation” or “measure tantamount@)priatio

only on the “effect” of state’s actio refem\ﬂo 1

th 6‘sommon point based

,Q\out “intention” of state’s

N,
. [} 5
actions. u
‘% &
Example of some textu gs [ e seen @ Energy Charter Treaty (ECT)

which provides “subja% a me'g ure o‘gtzzc’%ures having effect equivalent to
nationalization or ef@monr’ \nd thévf)rth American Free Trade Agreement

(NAFTA) whicE\Rua S @ure tantamount to nationalization or

25 Zhao, S. (2015). p. 71; Ranjan, P. (2019). pp. 123-124.
286 Wy, S. (2017). p. 8.
237 Article 13(1), Part 111, Energy Charter Treaty.



expropriation” 3 Other examples can be seen in Czech-UK BIT,2% Argent@ﬁ,m
France-Argentina BIT,?*! and Jordan-Tajikistan 2018.242 (’)

Applying article 31(1) of the Vienna Convention on the Law of ILreaties (VCLT) that
requires interpretation of treaties “in good faith in accordance with the’ordinary meaning
to be given to the terms of the treaty in their context and W light of its object a
purpose”,*® it can be found that most indirect expropgiation pro s!ons light of the
context and the meaning of the terms of the treaties, r only on the ct F.ﬁ@ action.
In addition, in reference to “good faith”, forelgn nvi ents;pr tection C&:Q*be argued as

ent ~S;g?:s 244

the most important objective and purpose of i wn, i0

C)

3.2.1. The Assessment of th ffec ‘\

There is no common conse wh| Ié\/el@'mterference of the host state
can be considered as |nd|re opr|i| oNn.glt |s aIIy affirmed that insignificant
interference with a forelg tment uldsot % ual to indirect expropriation.?*® The

O
l =
N

238 Article 1110(1) o (

239 Article 5 (1) Cze |IC— nited gﬂ @%4990

240 Article IV Arg t S BIT 1991;Art 1)."of Australia-China BIT1988; Article 7(1) of Australia-
Hungary BIT 1 e 6(1)fof Australia Ngezema BIT 1992; Germany-Poland BIT 1989; Article 6(1)

of UK- Malay, 981
241 Article 5 ce- Argen ABIT 19
242 Article 6 n-Tajikistan BIT 20 Mrtlcle 10 of Jordan- Saudi Arabia BIT 2017; Article 6 of Jordan-

Irag BIT rtlcle 6 (1) of Jordan- ait BIT 2001; Article 5 of Jordan-Armenia BIT 2014.

(1) of “Vienna Convention on the Law of Treaties”.

17) p. 7.

albot Inc. v The Government of Canada (Pope & Talbot v Canada), UNCITRAL Case, Interim
ard, 26 June 2000, paras 100 and 102. In Pope & Talbot v Canada, the Tribunal found that the
nce has resulted in the reduce of profits for the investment and the investor continued its export
ss to earn substantial profits. The Tribunal concluded that the degree of interference with the
Investment’s operations due to the Export Control Regime did not rise to an expropriation (creeping or
otherwise) within the meaning of Article 1110 (of the NAFTA); see also Ranjan, p. (2019) p. 124, which
states that the tribunal in LG&E v Argentina regarded that although the state adopted severe measures that
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threshold of interference are noted by scholars, can either be the removal of@its of
ownership,2*® or when the measures effect renders property valuele@when it is
equivalent to the direct expropriation of the right of the property.?*® In reference to Ursula
Kriebaum, the wording of ‘measures having equivalent effect to@xpropriation’ frequently
used in the bilateral and multilateral investment treaties, p int?ﬂe equivalent effect of

the actions as a benchmark for characterization akin to i X rop@y“g
As concluded in arbitral decisions, this interferenee can amaount t iev%ﬂg\‘gonomic

A

effect on the foreign investments, or to an essential v. of the forei inveqtments or loss
v

of control. For example in the Tokios TokelésKUk,g'ne, \ertai@aﬂon is a critical
factor in the sole effects test.>° The cr@ substa oss&s used, but it neither

opined the relevant treaty text nor a%dsting Wde n the precise degree of
Sy
deprivation that would meet th rd S'f substantiakity:>>! The tribunal raised an

example illustrating at what I@mi' on would A()<?J,nt to a substantial deprivation
of foreign property. It sta%; :Dj‘-ty
N \§ =
N
’ ? (_.)

AN

had a certain‘impatt on Claimants’ inve&;t, such measures did not deprive the investors of the right to
enjoy th ment.

N
246 Gug , J. L. (2000). “Shedding Light on Article 1110 of the North American Free Trade Agreement
r

—

(NAFTAWConcerning Expropriations: An Environmental Case Study”. Nw. J. Int'l L. & Bus., 21. P. 291.

247 ,J. M. (1999). p. 536.

ortley, B. A. (1977). “Expropriation in Public International Law”. (Vol. 6). Arno Pres. p. 110.

249 baum, U. (2012). “Expropriation”. In M. Bungenberg, J. Griebel, S. Hobe, A. Reinisch (eds),
tional Investment Law (Baden Baden: Nomos, 2013, Forthcoming). pp. 19-20.

250 Tokios Tokelés v Ukraine, ICSID Case No. ARB/02/18, Award, 26 July 2007 (Tokios Tokelés v. Ukraine.

2007).
251 1pid. para 120.
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“...one can reasonably infer that a diminution of 5% of the inve{st’s value
will not be enough for a finding of expropriation, while a diminuts’ %@5% would

likely be sufficient”.*>?
Nevertheless, the tribunal hinted that this method of ds@;ing the level of

deprivation would be better applied on a case-by-case basis Wing to the individual

l

A governmental action must constitute a severe iolvement wit 7 1n%%$'r s right

facts of each case.??

of ownership where the effect must be permanent requyle co pensa;mn for every

reduction in the economic value of investments maele bg\r @a make the state

sovereignty impossible, since the gove@would no@élly crippled by such

compensation claims. Moreover, |nv are n% e fortified from normal

s{.

trade risks, while they ought to a Whe making an<Q stment 254

The key points of the a t 0 uation of. *%16 effects” are the degree of the
effects and the duration o%( ects l acti 9,!) state that has a negative impact on
an investment cannot ardeq a rect e prlatlon For indirect expropriation to
occur, it must hav essar Iy ql th n estor from a significant part or the whole of
the property a tIy, ectiv eh&obntrol its investment, or deprived the investor
from the 5|gn| ic

pa?t ofwgs investment value.?® Tribunals usually started their
N
S

e Management Inc v. Mexico 2000, para. 160; Generation Ukraine, Inc. v. Ukraine, ICSID Case No.
/9 16 Sept 2003 (Generation Ukraine v. Ukraine. 2003) paras 20-30; Azinian v. Mexico 1999, paras.
83-87 and 90-91.
255 AES Summit Generation Limited and AES-Tisza Erémii Kft. v. Republic of Hungary (I1). (ICSID Case No.
ARB/07/22) 23 September 2010 (AES v. Hungary (I1))2010, paral4.3.1.
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inquiry about indirect expropriation with an examination of the economic efj{Re.n.ess on
a specific measure in order to see if a seizure or a deprivation has occu hWhenever
the effects are substantial and consistent for a long significant perio % be presumed
prima facie that an indirect expropriation has occurred.?” Mostatribunals set an elevated
threshold to the economic impact of an action upon an inv: tm?” The key assessments

l

are addressed as follows:

3.2.1.1. The Degree of Effect

Actions which interfere significantly \@;

which investments have been directl ropriated, c

\ut rg@ET g the extent to
b@nmdered as indirect

expropriation.®® It requires substa deprlva ’?w c@ncludes actions by the
government to deprive the |nve t e effe ve c I over his investment, and
whether the government acti m |nve ent impossible to operate at a

profit.2%% In this sense, m% |ct|on th fgredQ nvestment cannot be considered an

indirect expropriation? rth@ see vergence of arbitral tribunal decisions
ple 1¢w‘t‘) state s action may amount to an indirect
r

ore
expropriation its eff D.tpp st iNvestment rights, ownership, use, enjoyment or
b4
L'VT

where some ado

256 Meta exico. 2000. para.10 -169; Pope & Talbot v. Canada. 2000, para 102; Sempra Energy
Intern I v The Argentine Republic, ICSID, Case No. ARB/02/16, Award. 28 September 2007 (Sempra
v. Argentina.2007) para 285; El Paso Energy International Company v. Argentine Republic (ICSID Case No.
g 31 October 2011 (El Paso v. Argentina.2011) para 201.

258 e Management Inc v. Mexico 2000, para. 160; Generation Ukraine v. Ukraine. 2003, para. 20.30;

Azinian, Kenneth Davitian, & Ellen Baca v. The United Mexican States (ICSID Case No. ARB
(AF)/97/2). 1 November 1999 (Azinian v. Mexico. 1999), paras. 83-87 and 90-91.
259 Alwkel.H. (2021). pp. 145-146.
260 pope & Talbot v. Canada. 2000, para 102.



management of business in a significant way or rendering them without v@ some
others refused to hold that an indirect expropriation had occurred wh@ects of the
State’s action are not significant enough or did not deprive all or m f the investments’
value.?! 3.

This determination to the effect of State’s regulatory timnportant as one of the

main elements to recognize the difference between atory @ and indirect
e

expropriation through an arbitral tribunal perspective. It is falso eilec{_.z)\‘ﬁ~ typical
| = I
owegwhichsmay rgsult t():@'reductlon in

v

2

interpretation of the practice of the state’s police

rights or assets, or a deprivation of those rights an ssg,rf.

3.2.1.2. The Duration of the E(ﬁ) \V d\
6 — >

The duration of the effect o

whether an indirect expropriv}

. . | a;; - .
temporary interference %t constitute '1"2‘/ ct expropriation,?®® unless if the

investment’s develop e}h@epends (h invisv@ation of certain activities at specific time
64 :

that may be affe .GK n jof Egs}view requires that the effects of the state’s
5 F O

Perenco Ecltadorikimitedsv TheRepubli cuador, Decision on Remaining Issues of Jurisdiction and
Liability, S eil2 2014 ( Enod V. E@Er 2014) para 672; Sempra v Argentina 2007, para 285. The
tribunal prov&ed at “a finding of indir, propriation would require more than adverse effects. It would
require investor no longer be "‘K ntrol of its business operation, or that the value of the business
have Mually annihilated”; See also El Paso v. Argentina 2011, para 201 where the tribunal asserted
that “the™mere loss of value was an important factor of an indirect expropriation, yet it was not sufficient,
effect of the measures must entail a total loss of control.”
C S.A. v. Mexico 2003 para 115.
263 de, T. & Kolo, A. (2001) “Environmental Regulation, Investment Protection and ‘Regulatory Taking’

rnational Law”. International & Comparative Law Quarterly, 50(4), 811-848; See LG&E v. Argentina

2007, para 200; and S.D. Myers, Inc. v Government of Canada (S.D. Myers), UNCITRAL Case, Partial
Award, 13 November 2000 (Myers v. Canada 2000) para 284.
264 Alwkel.H. (2021). P. 156; Wu, S. (2017). p. 6.

k=]
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action has to be irreversible, otherwise there will be no deprivation of the pr({E and not

being considered as indirect expropriation.?®® :(‘)

3.2.2. Recognition of the Sole Effects Doctrine in &w;bitral Tribunal

Decisions 2 l

Metalclad v. Mexico?®® is one of the most promin ses i \AWitraI tribunals

@
used the sole effects doctrine to determine whether a stment had epn ‘@ropriated.

In this case the arbitral tribunal applied the sol S ctfl d Io@c'l only at the
. ol

effects of the regulatory action that dep | mVE?tor om u@ his investment.

Depending on this doctrine, the trlbunal d at both g rnm@actlons resulted to an

L o S

indirect expropriation, since they de he or s m using or the economic

c.)
benefit of the investment proper e r|b aln d‘thagg'

“Expropriation under znc:fldes onl n deliberate and acknowledged

l
takings of property, such ewght set)uﬁ.gz:r I or obligatory transfer of title in favor
of the host state, but ert a\hd in dent rference with the use of property which

has the effect o e ing the o r}et, m.)(vcfnole or in significant part, of the use or

b4
obvious béez )f the host Stat ”26\73~

= S
S

265 For example, Article 1, Protocol 1 of the European Convention of Human Rights.
266 Metalclad v. Mexico 2000.
267 Metalclad v. Mexico 2000, para.103.

reasonably-t ecte ?e%:)o ic éé{eflt of property even if not necessarily to the
e
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The tribunal highlighted the that there no need to decide or consider Kg.trvation
or intent of the adoption of the decree issued by the local authority. 268 Fi g\@the arbitral
tribunal held that the actions of the local authorities were to be cor%gd as an indirect
expropriation and awarded the investor compensation.2%° \/

Another important case on sole effect doctrine is Po &Wt v. Canada.?”®
This case also supports the proposition that the thres interf r!nce quired to the

L
determination an indirect expropriation is that the acti ust have the n)e e@ asifthe
AN
na

property had been Expropriated.?’* In this case, Ca reated ah Export Gentrol Regime
Y,

(the “Regime”) under which softwood lumber pr uce‘;i \Que@ntario, Alberta
and British-Colombia (the “Covered p f%’) were ed éﬂatain export permits

and pay fees before exporting their Wod I@;{&d the United States. The
N

U.S. investor with a Canadian subsigli fileanan indirect e@priation claim alleging that
N\
Y"\ S
(% (S
268 1pid. para. 111.

\‘. d &

269 Tt should be noted Narbitrlal al in I%Saf{clad case examined the issue of ‘legitimate
expectations’, and foun the Mexi ernmefif's*action in breach of legitimate expectations. See
E?, (80-883), and 107. The tribunal did not base its decision on

(Metalclad v. Mexico Z%p ras 31° ;
the ‘sole effects’ tessaloEe, ee Muif, g 15;;5 1; Kuprieieva, A. (2015). P12; Dodge, W. S. (2001),

“Mexico v. Metalc ofporation. 20 C664”. American Journal of International Law. p 919. Also,

the arbitral tribu ined the issug ofjthe asis for denying the permit, and found that there was no
legal basis forde the pgrmit, contextMin which the decree was adopted was questionable. Besides,
there was su t proof that tHgadverse enyifonmental effects of the hazardous landfill as perceived by the
Municipalitywere not apparent. The Au ous University of the State of San Luis Potosi and the Mexican
Federal

’s Office for the Protbc\1 n of the Environment both confirmed that the landfill site, with
proper,engineering and operation, was geographically suitable for a hazardous waste landfill. Moreover,
Metalc ed to undertake different steps to correct minor deficiencies of the landfill project as set out in
e nt allowing the operation of the landfill; See Metalclad v. Mexico. 2000 paras 44, 48, (55-59),
06,%.11. This argument suggests that there were justifiable reasons for the Tribunal to follow a legal
reasoning that may on its face appear to be in favor of a ‘sole effects’ test. It is doubtful that these tribunals
have arrived at the same findings in cases when the facts and the nature of the legal disputes had been
different.
270 pope & Talbot v. Canada 2000.
271 1pid. para. 102; Mostafa, B. (2008) p.280.
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Canada's implementation of the U.S. - Canada softwood lumber agreemegt\wzed its
obligations under the NAFTA Chapter 11. (')

In assessing the impact of the challenged actions, the tribunal cautiously examined
the circumstances of the case. The tribunal expressly referred t\&cept of the sole

effects doctrine.?’2 Finally, the tribunal in Pope & Talbot v n&ﬁund that the measures

did not amount to a substantial deprivation of the jmant's in me , because the
actions did not amount to a substantial deprivation of the, Claimant's in s?neltgm]ere the
limitations on exports imposed by Canada d|d no terfer.e ith/the mgnagement or

operations of Pope & Talbot’s investment. 27

Many arbitral tribunals have appli S@Ie effec tri r@ﬁ the claim submitted

to them relating to the indirect exp ;ﬁyn suc e a f Phelps Dodge Corp. v
Iran.?’* Starrett Housing Corp. v e. 79'The mcheth}u Congo case.?’® The Biloune
v. Ghana case.?”” The Sempr nti aﬁi‘ﬁ Paso v. Argentina case.?’® The
SPP v Egypt case.?® The ’ Abbe ] Mc a‘rih ~Stratton v. TAMS-AFFA. case.?!

N

272 Pope & Talbot v,
273 1pid, para 100.

u? 2000, para
274 Phelps Dodg d Ov‘;/eﬂwi

No. 99. 19 M help orp. v

275 Starrett orporatio Iran 198,para 155
276 patrick Mitchell v. Democratic Repw of the Congo (ICSID Case No. ARB/99/7) 9 February 2004.

(Mitchellv: 0. 2004), para 53. N
217 il Ghana. 1990 para 184.

278 Sempra,v."Argentina. 2007 para 285.
2 . Argentina. 2011, para 201.

. Egypt 1992, para 164, the tribunal found that Egyptian government’s cancellation of the project

had effect of taking certain important rights and interests of the investor and the effect had been

able. So obviously that, the effect on the expropriated victim is the key criterion in determining
whether expropriation has occurred in these cases.

281 Tippetts, Abbett, McCarthy, Stratton v. TAMS-AFFA Consulting Engineers of Iran, [USCT Case No. 7.

(Award No. 141-7-2) - 29 June 1984 (Tippets, Abbett, McCarthy, Stratton v. TAMS-AFFA. 1984.), para 225.
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Through all of the cases that have been mentioned above, it is observe@ough

the cases in many times use differing language, they have generally been is@supporting
the concept of sole effects doctrine. ‘

3.2.3. The Problematic Approach of Sole Effects Do&@ in International

Investment Law i '

The discussion above shows the application of effect tripé in investment
@

nd disregards pt@?nportant
effects" ine ngr' -accentuates

RN |
SIV@?OI’] SIOﬂS@“ICh cause serious
2

misunderstandings. At the outset, it favN cting th eigr@vestors interests with

less attention to the host states inter S% >\YT /<\
o S
It is unreasonable for trib to make.their egisi@based only on the economic
A\
co

effect of a government action W ful i ring@‘nature or its reasonableness. The
(
first flaw is that it does nw in copsi ian@ssible exceptional cases. The idea of

automatic conseque@all cal
repercussions toee\nﬁee blic r‘gése(égblations for instance, for the protection of
t

environment &u h. \(:j
z <>

According’to Rudolf Dolzer, the ‘weighing and balancing' approach is preferable

5
beca ?\'Q/ould yield the opposite response to the conclusion reached from the sole effects

arbitrations. The application lacks a holistic appro
criteria in the indirect expropriation analysis. T

the reference to the term of “effect” and dra

3

(%2}
D
w

app@ sole-effect doctrine can cause serious
N

S

This approach gives a broader framework that takes in considerations all

282 Mostafa, B. (2008). p. 281.
283 Dolzer, R., & Bloch, F. (2003). p. 164.

80



relevant factors and balancing the interests involved. Along this view, eR(?effect
doctrine is said to be an orthodox approach, akin to a “blunt instrument th. g@oo widely”
and that it overemphasizes deprivation.?* Based on these observations, the sole effects
doctrine might possibly interfere with a state's sovereignty r ifs territory and its

autonomy to act, regardless of whether the host state has dw properly respond to

l

economic or non-economic objectives. t\d
@

Another problem is that the sole effect doctrinetdoes not explai Iiarl at point
does a government’s action amount to indirect exgro ion. Ipis'me ioned@bove that the
€1

\ N
¢ pro@gn, but the main

effect of a state’s actions is a basic factor to %m’
ibcﬁquivalent to direct

difficulty is to determine when the f the

expropriation”, if such action does no ina \ua&a

Examining only the effects /% uﬂe, thr dlstl pproaches may emerge, the

first is when all actions that ?. 1 a vers;wm act on foreign investment are
compensable; the second } ion 51 at dglve and reduce the full value of the

&
|sé‘rfy substantial deprivation of a certain
&

W, th@has been no agreement or consensus on this
¢

(<)

investment are comp anp t
percentage are co&a le. n i
fixed proportl \(J

Thi e is b s@%he p@%r;)smon that under international customary law, an

mdwea% priation is Iawfulbcl;fy if, inter alia, it is undertaken for a public purpose.

é , according to proponents of this view, the purpose of governmental acts should

284 Newcombe, A. (2005). p. 4.
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not be considered, because fulfilling a public purpose cannot serve at the s@ as it

will create a barrier to receiving compensation. 28 :")
3.3. The Police Power Doctrine \,:

Another approach taken by many arbitral tribunals is d%ﬁte into the purpose of

the government actions in assessing the occurrence f=indirect Wtion. This is
*
referred to as the police powers doctrine, whichnasserts that, e'rdl%g)izaf their

-

consequences on the investor's property, some typeswef broad and portant regulatory
Y/

measures taken by host states are not subject %o c,g\m\ation er international

investment law of expropriation. Alth eisn sal cepted definition of

the police powers doctrine, it is widel

that where financial damage res%n
within the state's police power \

scopeingeneral,includes@‘iﬁres opt ‘bi/
to protect the envir M hu[na\alth(%&'{y or other legitimate public interest

objectives.?® En&is s give qcti&)lﬁs}nust not be discriminatory,?®® that they are
’
QA= &
? D)f <
.y
(2007).

omary international law

N
e nom{&?scriminatory regulation act

&)
%quired.286 Hence, police powers

/)

ost state under its normal functions

~
25 Krie “Regulatory\@ngs: Balancing the Interests of the Investor and the State”. The
Journ orld Investment & Trade, 8(5). pp. 724-725.
286 prig 7(2021). P. 175; Vifuales, J. E. (2014). “Sovereignty in Foreign Investment Law”. In Z. Douglas,

& Jorge E. Vifiuales, eds., The Foundations of International Investment Law: Bringing Theory

J
I ractice. Oxford: Oxford University Press, p 329.
£87 7 Y. (2019). P. 282; Asgharian, T. (2020). “The Relationship Between International Investment
itration and Environmental Protection: Charting the Inherent Shortcomings”. E. & Central Eur. J. on
Envtl. L., 27, 5. p. 31; Pirvu, A. (2018). p. 63; Ranjan, P. (2020). P. 221.
288 Aldrich, G. H. (1994). “What Constitutes a Compensable Taking of Property? The Decisions of the Iran—
United States Claims Tribunal”. American Journal of International Law, 88(4). p 609.
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within normal functioning of public services,?® and that they must be for thg{%ction of

public goods such as the environment, the health of its people or othjS@ic welfare

interests.?®® Police power is regarded as an essential element of the p%anent sovereignty
of each state over its economies®®! and that investor protection@ not come at the
expense of the state’s role in protecting public welfare.? | erwga legal representation

of state sovereignty and as a "customary internationa orm." 3'Sev al other legal

L
scholars have argued that the government can have a significant impact'on ior@?nterests

-

without resulting in expropriation.?®* Generally, the“golice powerg/test is-viewed as a
v

controlling element that helps to liberate the ver;eng{n\e fro@ compensation,
rather than a criterion that must be balar@nst oth irey@ks_%s

“, K
_ 0 -,
289 Friedman, S. (1953). “Expropriatio ernatiogal Law. (No. ag/%Stevens. p 19.
j s and the Public Good: Assessing

290 Mann, H., & Von Moltke, K. (ZN
NAFTA’s Chapter 11”. In Confere on NAF
“Public Purpose, Private Losses:

Investment Law”. In J. Transn i tafa, B. (2008). p. 267.
291 | owe, V. (2004). “Regulati :?T@gl, p 4; for further discussion, see Kuprieieva,

A. (2015). p 22.
292 Eprahimpooradel Asa \ & S(ile i,"M. (2024)7 P. 835; Lowe, V. (2004). p 22. Similarly, the

police powers may not s from normal enjoyment of protection against

ugthi%discussion; see Marlles, J. R. (2006).

ironmental Regulation in International

expropriation in envirohment entc cts

2% Dupuy, P. M., . ? ). 3). “Harnessing Foreign Investment to Promote
Environmental Protection: Incenti afeguards”. Cambridge University Press, p 367; Douglas, Z.,
Pauwelyn, J., & ) J. . 4). %é Foundations of International Investment Law: Bringing
Theory into Pylictice®y, OUP : 6@8

294 Brownli w “Principles u ternational Law”. Oxford: Oxford University Press. p 532;
Christie, G. Cy(1962). “What Constitute aking of Property Under International Law”. Brit. YB Int'l L.,
38,p 33 #\Wagner, J. M. (1999) 7-519.

.0ecd.org/daf/inv/investment-policy/WP-2004_4.pdf; See also, Asgharian, T. (2020). p. 31;
i, S. (2020). “Greening Regional Trade Agreements on Investment”. OECD Trade and
ment Working Papers. p. 29; UNCTAD (2020). International Investment Agreements Reform
rator. UNCTAD/DIAE/PCB/INF/2020/8. p. 24; Malakotipour, M. (2020). p. 239; Wang, Y. (2017).
p. 128; Ranjan, p. (2019). p. 124; Zamir, N., & Barker, P. (2016). “The Trans-Pacific Partnership Agreement
and States' Right to Regulate Under International Investment Law”. Denv. J. Int'l L. & Pol'y, 45. pp. 223-
224,

83


http://www.oecd.org/daf/inv/investment-policy/WP-2004_4.pdf

The police power doctrine has its roots in American constitutional law,and\s used to
describe the State’s power to regulate.?®® The concept of ‘police’ was pa (w discussion
that led to the American Constitution of 1787.2° International law recognizes that a
state need not compensate foreign property owners for interferen$operty interests

that results from “bona fide general taxation, regulation forYYue for crime, or other

action of the kind that is commonly accepted as within ice powte& 1,298

e
In general, requiring states to compensate forei roperty jown For Q};X?Xpenses
: S\
1tnfun

of such regulatory actions would be inconsistent w damental p ncipl@-of sovereign
Y/

tere@:’reservaﬁon for

states' rights to regulate issues inside their borders in-the

the environment for example, has an @gly sp

Given the indisputable influence of )'@Sx activ&n?en i;@mental health, as well as
N

the clear link between the envir% d"h

Iact& investment context.

and hum cweggg?ng, it is included in many

investment agreements such a?,’g 11’ , of the NA agreement. It provides that:
that

“...The Parties re% J}p‘)@i&te to encourage investment by

P

relaxing domestic hWeZy OY exnmenéﬁeasures. »300

Other exam re’s ch‘a in“the Ir&ig}\]ordan BIT 2006 which states clearly non-
'
ulato

discriminator ry D.ti?t at a@signed and applied to protect legitimate public

A\f"’fw“g\

\’
2% Do ., & Schreuer, C. (2008). p 109.
297 Lega 1 (2007). “The Historical Background of the Police Power”. University of Pennsylvania Journal

“The Concept of Public Morality”. Am. J. Juris., 45, 17. p 21.

atement (Third) of the Foreign Relations Law of the United States. American Law Institute, Volume
1, 1987, Section 712, Comment (g) [Restatement Third]
299 Weiner, A. S. (2003). p 168.
300 Article 1114, of the NAFTA Agreement (Environmental Measures).
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ional Law, 9, pp. 745 — 771; Crosskey, W. W., & Jeffrey, W. (1980). “Politics and the
itution in the History of the United States”. (Vol. 1). University of Chicago Press. p 152; George, R. P.
(200
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welfare objectives including health, safety and the environment concerns do@titute
expropriation or nationalization. 3 (’)

Also, it can be seen in article 12 of the 2012 US Model BIT w! it provides that:

“The Parties recognize that it is inappropriate to encouragetiuvesiment by weakening
or reducing the protections afforded in domestic environ enWs. Accordingly, each
Party shall ensure that it does not waive or otherwise te fro@r to waive or
otherwise derogate from its environmental laws in a ner that wea ni o"rcqumces the
protections afforded in those laws, or fail to effectively

enforce
2 » 302 \

sustained or recurring course of action or in@gction;

se laws through a
\/W

0\ sv

The essence of the police power& rfm’ is its ' at@blic purpose’ test,>%

once this test is satisfied; there is no (e% %ep qqhermine the effect on the

N,

for a
property owner.2 The nature a%ttion%of}wem t make this test generally

E\

{ JUNY _

301 Annexure-A (3) of Jordan-India BIT 2006;#Articlé’ 10" and 11 of Jordan-Canada BIT 2009; Atrticle 6 of
6

Brazil-India BIT 2020; Article 6 and Pr offJordan{Turkey BIT 2016; Articles 15 and 20 of Jordan-
Japan BIT 2018. \

302 Article 12 (2) of the US Model BITgin Invest and Environment; see also, preamble of Jordan-

U.S. BIT 1997, which We at, the'goa ’t]he tr include economic cooperation on investment issues;
the stimulation of egonomierdevelopment; Ch@w erfliving standards; promotion of respect for internationally
n

recognized worke ts; and /mainte of- health, safety, and environmental measures. While the
preamble does n binding obligations,,i

S, atement of goals may assist in interpreting the Treaty and
in defining thefsc f Part’-t -P cons
Canadian 2004 where 1t provi

£

ons pursuant to Article VIII; see also Article 10 (1) of the
‘general exceptions’ provision that states, “Subject to the

4

requirement that stich measures are not ed in a manner that would constitute arbitrary or unjustifiable
discrimi tween investments o een investors, or a disguised restriction on international trade or
invest nothing in this Agreement shall be construed to prevent a Party from adopting or enforcing

measur ssary: (a) to protect human, animal or plant life or health; (b) to ensure compliance with laws

ns that are not inconsistent with the provisions of this Agreement; or (c) for the conservation of
ornon-living exhaustible natural resources.”

303 Fortier, L. Y., & Drymer, S. L. (2004). pp. 79-85. The authors categorized the tests determining non-

nsable regulatory measures and compensable indirect expropriation into three approaches: effect,

purpose, and the approach that gives weight to both. They cited 'legitimate public purpose’ as the sole criteria

that may suffice for establishing the purpose approach, regardless of the degree of its effect on an investment.

304 Zhao, S. (2015). p. 177.
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accepted as the most appropriate one for deciding what purpose is in the publi R%t and
what measure is suitable to protect it.3% Aside from the necessity of a @pose, such
a measure must be non-discriminatory, done in good faith, and in liance with due
process of law. In principle, these conditions are the same a%iﬁted for a legal

expropriation.3%®

It should be noted here that if the action is discrimimatory, th e pro iation will be
unlawful. Discrimination is a central element in oth tandarii suc ai mgs)&évoured
nation clause (MFN) and national treatment (NT In evene Y7ﬂgprom-ratlon claims
are filed, it is often not difficult that the me ure I con,;i 0 pas e discrimination
test.3% It is also the case that if an expr o occurs without @ﬁc purpose, it will be
illegitimate. A state’s declaration tha%rtlcular 'émh an alien’s enjoyment
of his property, justified by the s poll&' powers, d @ot preclude an international
tribunal from making an inde detérfination of ssue.3%8

l
\ ‘-
3.3.1. Recog@\of @lce P<Q r Doctrine in Arbitral Tribunals
N

@
Decisions :l S

Internzt vest ent/tri u@ ave applied the police power doctrine as a

jUStIfIC ati on- paym nt of c@ﬁbensatlon when a foreign investment is adversely

S

058 ostafa, (2008). pp. 267- 275; Pirvu, A. (2018). p. 63.
rieieva, A. (2015), p 21; Ranjan, p. (2020). p. 221.

307 Gelmetti. F, (2013), p 91.
308 Christie, G. C. (1962). “What Constitutes A taking of Property Under International Law”. Brit. YB Int'l
L., 38, p 338.
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affected because of the host state’s exercise of regulatory powers.® This approach decides
whether regulatory actions should, or could, be regarded as com eg@le indirect
expropriation or as no compensable government regulatory measu ﬁome tribunals
have even expressed the view that the written documents, inve@aﬁes, and case
decisions have made the police power doctrine part of cu orwnernational law. In a

5

arbitrations like Saluka v. Czech Republic, the tribunalssadopted the p ci paxv‘)gaoctrine
S

few NAFTA awards, like Methanex v. United States, emtura v. Canada, and BIT

in determining indirect expropriation.3!* 2 \'g

when determining whether the stat Q@Iatory i a@ﬁmts to an indirect

expropriation.®'? This doctrine main@sthat if ﬁ';_\e\ta% @ed an action that is non-
N,
discriminatory and has a Iegitim%ic ﬂ'rpos mten{z@nal law holds the measure
N
>

ar
A clear illustration ice p? ers p‘pro Is in the case of Methanex v. United

Y/
e staé‘cgggulatory action

The arbitral tribunal considers the outc%g co

lawful, and no compensation i \3

&

7
States.3** This is one&gmosi im\[‘dnt a@e first arbitrations initiated against the
United States unew nyest r]ap&eg}f the NAFTA. It is also significant in the

a8,

309 Meth nited States. 2005; Sak.%? v. Czech Republic. 2006; Chemtura v. Canada. 2010; Sedco, Inc.
v. Nati ranian Oil Company and The Islamic Republic of Iran IUSCT Case Nos. 128 and 129. Award
No. 59- . March 1986 (Sedco, Inc. v. National Iranian Oil Company. 1986); Emanuel Too v. Greater

urance Associates 1989.
prieieva, A. (2015), p 22; Malakotipour, M. (2020). p. 239.
S1L MUir, A. T. (2015). p 12; Zhao, S. (2015). p 179.
arcena, S. L. (2014). “Indirect Expropriation in International Law”. Leuven Center for Global
Governance Studies, p. 9.
313 Heiskanen, V. (2003). p 177.
314 Methanex v. United States. 2005.



pronouncement of the police power doctrine in international investment lawin the context
pursuing public health objectives tribunal provided that: (')

“As a matter of general international law, a non-discrimin regulation for a
public purpose which is enacted in accordance with due proces :gr:ch affects, inter

alios, a foreign investor or investment is not deemed exprop 'atowaﬁd compensable unless

specific commitments had been given by the regulati rnme%then putative
L
foreign investor contemplating investment that the g@wernment woul eiraia;fﬁm such
regulation. % 2 \%\
Y/

In this case, the dispute arose due to tw f

(M\ \by thssg?fornian state of

the US, arguing that MTBE was cont@g drink aterssupplies, and therefore

posed a significant risk to human hea%d safﬁdvle r)@mnmem_’o‘16 As a result of
% N

this ban, Methanex claimed deprivation‘of its'brop wigt{f}&%\nd regarded the regulatory

action as an indirect expropri@at reduire om@tion, claiming $970 million in
compensation from the U% th Jjﬁ@s government responded with the

police power argum@ng th*tt te o@ﬁfornia needed to take action to protect
ir

the public health @ nment, d th&)@king the state to be responsible for damages
’
QA= &
%{ ? 341 <
315 |bid. Part X

A

pter D Page 4 Para 7.5
316 (MTBE)M additive to gasoline,5itis contaminating groundwater due to its solubility, its move at the
same er velocity than the water, and its failure to biodegrade as other gasoline components. See the
“Report ited States Environmental Protection Agency”, No. 420-R-99-021, “Achieving Clean Air and
The Report of the Blue Ribbon Panel On Oxygenates in Gasoline 27, US EPA, September 15,

1 :
at'v6.
il anex v. United States. 2005 Part Il - Chapter D — p.11. Para 32.
as been argued that, the ban was based primarily on a research report from the University of California
(the UC Report) indicating that MTBE was contaminating groundwater and drinking water supplies and was
therefore a threat to human health, safety and environment. See Methanex v. United States. 2005. Part Il -
Chapter D - Page 5-6 para. 15.
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in situations like the one in this case would affect the state’s right to “car\osi its most

fundamental governmental functions.””31° : %

The tribunal rejected the sole effects doctrine, and analyzed the% rom the police
powers doctrine perspective.®?® In deciding the case, the arbina,]\tr}' nal assessed the
scientific evidence based on the UC Report.®?* As a result, heWal concluded that the

California ban was “motivated by the honest belief, heldsin“good an reasonable

L ]
scientific grounds, the MBTE contaminated groundwater and was diffi l? to @ up.”322
_ A
op

Therefore, it cannot be considered an indirect exgr ion. » Y-

Y
The tribunal held that: \, 0\ \ ;o

“The Californian ban was made )\%hc purp as discriminatory, and

was accomplished by due process,"” Mat fro \he\%an p@( of international law, it
0 >
was "a lawful regulation and not opriation. <3-
Thus, according to the \
measure amounts to exp% n or I‘g

being taken for a pub 'Mose zin

with due process. Nn y excepti Pl)é_g
C) ’ \(_,
)

3L,

neral rule is if specific commitments have

319 |bid. Par “pafas 335357 Muir, A. T. (2015). p 13.
320 Kuprieie .(2015), p 23; Malako&_} r, M. (2020). P. 239; Dani, M., & Akhtar-Khavari, A. (2016).
The Ui of Legal Doctrineiy_ ndirect Expropriation Cases and the Legitimacy Problems of

rbitration”. Widener L. Rev., 22, 1. p.19.

. United States 2005 Part 111 - Chapter A, p.51. para 101; See. Muir, A. T. (2015). p 13.

111 - Chapter A, pp. 51-52 para 102(2).

. Part IV - Chapter D - Page 7, para 15. See also, Ibid. Part IV - Chapter D — p.4, para 7. For more see,
a, S. L. (2014). p 170; For further discussion, see also Mann, H. L. (2005). “The Final Decision in

nex v. United States”. Winnipeg: International Institute for Sustainable Development. p. 7; Vifiuales,

J. E. (2012). “Foreign Investment and the Environment in International Law”. (Vol. 94). Cambridge

University Press. p.372 ; Mann, H. L. (2005). p. 7; Kuprieieva, A. (2015), pp. 23 -24; Ranjan, P. (2019). p.

115.
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been given by the host state that it would refrain from undertaking any suh\Egulatory

measures. The case of Methanex indicates that arbitral tribunals are not ﬁ@he right of
the state to regulate at risk,3** and can be described as a pure applicati%_the police power
doctrine, where the tribunal gave no consideration to the effect of the State’s measure on

the investor. ? .

In Saluka v. Czech Republic,3® the arbitral trib as eve@)acategorical in

saying that the state was not liable to pay compensati hen it adopts'mo %lnatory
se

and bona fide regulations.? In this case, the dis ute fro ei po ition of a forced

administration upon the investor's banking w ise Q< zechﬁanal Bank. The

Netherlands corporation which owns g@l

ng blo sh of the Czech State-

owned Investment and Postal Bank (1P ,clal a?f C dmlnlstratlon upon the
N

investor's banking a discrimlnat that‘\NouI end <iél'aka business, so should be

considered an indirect expropri nd ‘I O million as a compensation from

the Czech Republic for thw tory a‘g
regulations non com ory@ ng th II good faith and non-discriminatory
regulations allow &gito ayoi ]y oaj@mg compensation as the tribunal seemed to
imply in the a b al r.éected the soles effects doctrine, and analyzed the

claim fro: lice p({ ogtrmeiperspectlve The tribunal held that Article 5 of the of

on. g,ere dlfference between declaring some

the CZK public- Netherlana;%IT indicated that the exercise of regulatory actions

ston J. (2006). “Indirect Expropriation: Is the Right to Regulate at Risk?”. Transnational Dispute

Management (TDM), 3(2). p . 2.
325 Saluka v. Czech Republic 2006.
326 |bid. paras 262 and 289.
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aimed at maintaining public order justify deprivation. The outcome of the Saluka éase could

have a potentially dangerous impact on the scope of investment treatiei' s@ction, as it

widens the scope of regulatory measure. T

The tribunal provided that: \,

“...it is now established in international law tha Sthre not liable to pay
compensation to a foreign investor when, in the normal e of th irl regulatory powers,
they adopt in a non-discriminatory manner bona fidésregulations th a’re’ﬁi‘;ﬁ@ at the
general welfare.” 3% 2 ‘%\

\ho v
Finally, the tribunal decided that this r% y ag\tl uldg& considered as
an indirect expropriation, notwithstandi\%bhe mea ad tegﬁffect of eviscerating

Saluka’s investment.®® This means %regula;@i‘qas r@alling under the police
N
powers doctrine do notconstitute%iaﬂoﬂ, notwithstamgling the fact that “the measure

jo
had the effect of eviscerating™ igh inyeStments. $,
The application of t iCE pow gd}a{;&& been confirmed in other arbitration
decisions®?

such as}g tura|v. \ada.%o dispute arose at that point because of
the ban imposed EN i

anadia

imilarly, in Sedco, | . National Iranian Oil Company. 1986, para 248, 275, the Iran
nal held that, “it is afsacéepted principle of international law that a State is not liable for

econo jury which is a consequence of bona fide regulation within the accepted police power of states.
In other , the doctrine of police power operates to exclude the State’s liability.”
322 inction between indirect expropriation and a non-compensable police power measure was

I nized in Emanuel Too v. Greater Modesto Insurance Associates.1989, para 378; Sedco, Inc. v. National

IraniaOil Company. 1986, paras 248, 275; Myers v. Canada. 2000, para. 280; CME Czech Republic B.V. v.
ech Republic. UNCITRAL, 14 March 2003 (CME v. Czech. 2003) para. 603; Azurix Corp. v. The

Argentine Republic (I). (ICSID Case No. ARB/01/12). Award. July 14, 2006 (Azurix v. Argentina 2006) para.

310.

330 Chemtura v. Canada. 2010.
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“lindane”,®! a pesticide used in canola farming and considered to have an dﬂgse effect

on human health, was challenged by the claimant, Chemtura, a US compﬁgﬂ@uufacturing
h

“lindane”, as amounting to expropriation under Article 1110 of the % merican Free

Trade Agreement [NAFTA].3 by reference to Saluka v. Czech W case, the tribunal

concluded that the regulatory measures taken was wi hin?s'mandate, in a non-

discriminatory manner, due to the increasing awarene e an@ndane on the
e
human health and the environment, thus was a valid cise of the St s’ SO ‘ﬁgnty, as
S
&

e to exclude it from

|9{P*of states' sovereignty to
N

implement essential public policy% ob )y fonable character.®**
The rationales of the arb?}oun IS'that dop@e police powers approach were
limited to the general rule% zing ﬁ;:Jgr'théa'easure. In addition to that, it should

tribunal in Chgfmiturashas expressl @hat:
S :D]; $

, 94.
id.para 266. See Emanuel Too v. Greater Modesto Insurance Associates.1989 para 378. The tribunal
the claimant's compensation claim in another case involving the seizure of the claimant's liquor
, explaining that the state is not responsible for loss of property or other economic disadvantage
resulting from bona fide general taxation or any other action that is commonly accepted as within the police
power of States, provided it is not discriminatory.

334 Vifuales, J. E. (2014). p 329.
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“Irrespective of the existence of a contractual deprivation, the TribunKaSiders in

any event that the measures challenged by the Claimant constitutﬂg‘@id exercise

335

of the Respondent’s police powers ... ‘

The above indicates that the police powers doctrine has b% gnized in the case

law involving public interest concerns on indirect expropri iow
- Nd.
3.3.2. Problematic Application of Police P@wer Doctrine [ c}
A
The police power doctrine as a general rule,in intérnatiofial la as.@?éived support
act\é‘gses and arbitral
roit 44Tinition, scope, and

i

e”of police power. It is
&

from written documents, bilateral and multilater reac'\es,

awards. However, it has been critici&)ast years

deficiency. The problem centers ar the Mﬂ&

q =

interpreted broadly and narrowl %am time 337 “ <S¢
5\ R

Generally, the exercise ep e ‘public welfare’, and maintain

‘public order’, and to prot% th, moralit gfez{?ld the environment, all of which are

contained in the cc@)f ‘phblic elfa% Under this interpretation, any state

regulatory action Nk Ie%?lpugése and excuse any actions, including indirect
) X

expropriation; ompensat a ly if, the ‘purposes’ of these actions are alleged

b 4
to be in th &Jsts of public V%If%‘&,“l'his situation is in conflict with the original idea of
S

35 Cheffitura¥. Canada. 2010. para 266.
230 a, A. (2015), p 24; See more Ranjan, P. (2019). pp. 116- 117.
wKel.

H. (2021). p. 155.

338 On@of the main functions of police power is ‘the maintenance of public order’. See Baughen, S. (2006).
7- 211; Schneiderman, D. (1996). “NAFTA's Takings Rule: American Constitutionalism Comes to

Canada”. The University of Toronto Law Journal, 46(4), pp. 499-537; and Dhooge, L. J. (2001). “The
Revenge of the Trail Smelter: Environmental Regulation as Expropriation Pursuant to the North American
Free Trade Agreement”. American Business Law Journal, 38(3), pp.475, 525.
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protection against expropriation. This line of interpretation arguably Joroadens the
application. i‘)

It is critical to bear in mind that invoking the police po rule in assessing
expropriation claims would mean relying upon, inter alia, “@welfare”, “public
benefit”, or “public interest” as the doctrine to determine j di??xpropriation. This, in
turn, could result in a strange contradiction where, ubs@ldeprivation of
investment, there would not be any expropriation b@e regulator r'tio’rlgg uld have
been adopted to achieve a public purpose, subjec it being' n -dis&@natory and
enacted under due process. Such an interpret@ e\*he v@pose of having
expropriation provisions in BITS.3 In \@ Argen e tr@kal clearly stated that:

“If public purpose automatic [mmunis \I‘h«?re s@from being found to be
N
expropriatory, then there %neveq be mon{z@sable taking for a public

o\
T\ 1) S
ngar)'/, eld ‘ati ﬁe a sovereign nation possesses the

inherent right to reims do'ne\ffairs exercise of this right must have its

&

f0e 341 N

boundaries. \ : :, C'g')
The in@aatio of )t d@ine should heavily depend on the factual

: ‘ "\‘ .

circumsta he case, ithe g%veerent approach to regulation as well as the language

N

C
of the% hand and its interprétation. Moreover, the police powers test is inadequate

Qdevelde, K. J. (2010). “Bilateral Investment Treaties: History, Policy, and Interpretation”. Oxford

University Press. p. 296.
340 vivendi v. Argentina 2007 paras 7.5.21.
341 ADC v. Hungary 2006 paras 4234

purpose. 34

The tribunal in A

R




to achieve a balance of conflicting interests due to its heavy focus on Iawfuﬁmon in
the public interest, with comparably little or no consideration of the ec 9@ impact on
the investor.*? Given that overseas investment is becoming iacreasingly vital for
sustainable development,®® the police powers approach, by faili take into account
investor interests, is inconsistent with sustainable develop nt.Y'

On another dimension, the application of police d ctri%so result to a

L

narrow effect. In contrast to the public welfare pu$scusse ab ,'thec%ﬁﬁ)oses of

police power under this approach have been limited foyhealths safety or even morality, 344

Y,
and even to measures concerning ‘tax, crime%d he 1%1\006 oftpiiblic order. 34 In
its definition, the application of police@ limited; th@he mere fact that the

purpose of a government measure is t@g‘uote p \N\@fa ,@mot guarantee that it will
N
]

be regarded as police power.>* % v
The application of poli \/er be sig@amly narrowed and redefined
2

according to the very s% nds t "glljlaﬂg'overnment measures are trying to
pursue. As it has bee&Mfi, “thO\ﬂy’ pO@/powers have never been meant to cover
; .

regulations amou 0 €xprop ns, e&)@ perhaps in situations where there is a state
of emergency@e of Becé3si ’(347\(:,
% g b 4 Yg\
o\ 3

12 Ky W A. (2015), p 25: Muir, A.T. (2015). pp. 15-16.
343 Bern? , N. (2012). “Investment Treaties & Why They Matter to Sustainable Development. Questions

International Institute for Sustainable Development. p 1.
ky, J. L. (2000). P. 243; see Mostafa, B. (2008). p.290.
345 Balighen, S. (2006). p. 221.
iler, T. (Ed.). (2005). “International Investment Law and Arbitration: Leading Cases from the ICSID,
NAFTA, Bilateral Treaties and Customary International Law”. Cameron May. pp. 597- 642.
347 Vicuna, F. O. (2002). “Regulatory Expropriations in International Law: Carlos Calvo, Honorary NAFTA
Citizen”. New York University Environmental Law Journal, 11(1). P. 27; Mostafa, B. (2008). p. 267.
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Another critical viewpoint is the unreasonable burden imposed on foH&WStors
to pay for the costs of promoting public welfare. It would be unreaﬁ@or foreign
investors to swallow the loss resulting from government regulatary_measures without
exception, especially if the assessment of the government&measure concerned is
questionable if the presence of a public benefit becomes eWon for distinguishing
between compensable and non-compensable regulatio states Auld able to shift
the responsibility of obtaining a public benefit to for investors, e ,f tke;E@ulatory
measure results in investment deprivation. 34 The e sh Id n makv(a practice of

=3 é\
arpi

| tribunals on which

invoking its police power to radically overb en t in
A reasonable approach would be u assess
to

regulatory measures require the econ conse g@xne by affected property

\
owners, and which require the bu d msoc' as a whole.*® To determine
the boundaries of these two |esIJ easure §}f|bunal will need to conduct a
f th

thorough examination of% imac ‘. S te blic welfare objectives or, at least,

as proposed by Wm@legﬂ'm
measures taken n]:ﬁﬁ@r nge 0

Itis cr|

a\)f requ g property owners to bear the costs of

bj tf%’s 351
RS

ee&me notion that certain public interests are more

<

significan thers an e'notrqﬁ that all good faith nondiscriminatory regulation

istinguishyb

a||OWS\ to avoid paying (ﬁpensatlon If tribunals refuse to consider whether a

\}aelde, K. J. (2010). p. 169.
349 P
|

son, J., & Douglas, Z. (2004). “Indirect Expropriation in Investment Treaty Arbitration”. in Horn,
I, S., & Kréll, S. M. (Eds.). (2004). “Arbitrating Foreign Investment Disputes”. (Vol. 19). Kluwer
Law International BV.
350 Weiner, A. S. (2003). pp. 166 — 172.
351 1bid. p. 173.
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measure is justified as a regulatory measure, the sates will be left to decide tb{w cases

and they may always explain their actions by citing some public interest L)

3.4. The Proportionality Doctrine \;

The proportionality doctrine has been employed in evmses in the context of

indirect expropriation.®2 It is a mechanism to balance mpeti 'inte ts, which are
frequent between the public and private domains.* doctring enc riget}vwsn on
the formulation of indirect expropriation clauses wh| llowsgthe ho stategto have more
space for their legitimate public policy actions acgie ~érg~nterest without
decreasing foreign direct investment inf 3

O

@se and the effect of a
\

regulatory action need to be Wel ethepto d rmln ether the regulatory action

The proportionality doctrine a5|zes %

i {e cannot in itself determine whether

is considered an indirect expr ' ans act that the regulatory action is
being implemented in ac Wlth ubli

ly intéBkres with the investments cannot in itself be

this action is mdwes@prlaqo ot. T act that the regulatory action is being
2.9

implemented in a&m cono
&

352 Muir, A. TA2 p16. g

B3I CMS v %‘ : sof Tec S.A. v. Mexico. 2003 para. 122; LG&E v. Argentina 2007

paras. 19015; Radi, Y. (2018). “Philip is v Uruguay: Regulatory Measures in International Investment

Law: T ot to Be Compensamgy ICSID Review-Foreign Investment Law Journal, 33(1). p. 74;

Shirlo &2014). “Deference and Indirect Expropriation Analysis in International Investment Law:

Observations‘on Current Approaches and Frameworks for Future Analysis”. 29(3) ICSID Review - Foreign
aw Journal. p. 600; Biicheler, G. (2015). “Proportionality in Investor-State Arbitration”. OUP

.. 130.

354 Da'Brabandere, E., & da Cruz, P. B. M. (2020). “The Role of Proportionality in International Investment

d Arbitration: A System-Specific Perspective”. Nordic Journal of International Law, 89(3-4). pp. 472-

473; Malakotipour, M. (2020). p. 242; Mostafa, B. (2008). pp. 267- 280.

3% Malakotipour, M. (2020). p. 230.

36 Alwkel.H. (2021). p. 156.
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used to decide that indirect expropriation has occurred, regardless of the %R; of the

interference and its impact.®®’ (’)

Despite the importance of the proportionality doctrine, its position in international
investment law is unclear. This is due to the fact that it was first :de in public law
jurisprudence before being applied in private law cases.>* he?ﬁortionality doctrine is
a discursive judicial technique or analytical structure f di atim&yes concerning

regulatory actions intruding on protected rights or intekgests but pursui F pl&i@ interest

-

or communal objectives.** It is a method of legal ifterpretatioh, and a preminent legal

\a Y
principle in many legal orders.>® It gained ground' t)'@\ n co@ional law, then
used extensively in the jurisprudence \&r@vean C H@ﬁn Rights, and more

recently in jurisprudence of the Inter-@sican 0 \Ou(t%u ,’}Qs‘Rights.361

N
The aim of the proportionali ciple is t ensureé'k?at, when pursuing a public

NS

interest, the harmful effect \Sed rivate 'g%?ests are proportional.**? The
2 N
4 &

357 Yamaguchi, S. (2020). Nhu, Yl (20 . 416; g, Y. (2017). p. 130.
Arbitgation and Public Law, OUP Catalogue”. Oxford

%8 van Harten, G. (2 “Investment Tri
University Press. pp. -1457 Chris J. (2 . “Fair Balance: Proportionality, Subsidiarity and

Primarity in the Eur% nvention o, %,an iglits . Brill. p. 1; Henckels, C. (2012). pp. 237-238.
P

359 Henckels, C. ( . 237+238; gfv. (2017). p. 130.
360 For example 8 (1) of thelStatute e International Court of Justice. At least, it constitutes a
general principle i minis;ra ve and constitutional laws, and in the jurisprudence, of Germany, South
America, C nd Eastern E pe,fJSA,wQeuth Africa, New Zealand. It is also seen as part of an emerging
set of global Eml strative law principle:s
361 Muir,“Amid(2015). p. 17; Mich ki, S., & Woods, L. (1999). “German Constitutional Law the
Protectiomof Civil Liberzies ”. Dartmouth Publishing Company. p 328. The German constitution protects the
individ ainst uncompensated harmful effects that afflict of their property rights, and the federal
0 al Court has rendered its decision in many disputes, that “the interference of rights that came into
ncerunder previous law must be justified by public interests’ considerations, taking into account the
roportionality doctrine.”; Brady, A. D. (2012). “Proportionality and Deference Under the UK Human Rights
wAn Institutionally Sensitive Approach”. Cambridge University Press. p. 24. the U.K. courts applied the
proportionality doctrine in a full range of governmental regulatory actions, from administrative law to the
primary legislation.
362 Nikiéma, S. H. (2012). p. 15; Shirlow, E. (2014). p.600; Malakotipour, M. (2020). p. 242.
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proportionality criterion is used to control government regulatory actions&%it their

interference with private rights and more importantly, it reconciles @g rights or
values.®? It allows for the comparison of rights or interests, wherg_one may outweigh
another and hence must take precedence, based on the facts4and circumstances of a
particular instance. Y'

This doctrine also plays an important role in t tic o%ional arbitral
tribunals.®* It is perceived as a “convincing and methedologically cléar ap.Q'rggoh when

s

attempting to balance the interests of both the State the igvestoy airlyﬂ?:"5 Therefore
N

it has been proposed in international investm tIa st

y foLé\eYz;rbitral tribunals

streé&ral analysis that can

to improve their adjudicative legitimac e&@ it pro

be understood and accepted more by bo @n can withstand critical
c—}
scrutiny.3%® The proportionality equﬂes t whe{rga range of alternative actions
exist, the action that interfere or |$e ts should be preferred.3®’
The application of rtlon‘q ty C n ries from jurisdiction to another, 8

ot aI S apply this doctrine in its entirety with

&
a)@nternational courts and tribunals.

O

N
i rop@onality: WTO Law: in Comparative Perspective”. Tex. Int'l

369

and the mternaﬂonal{iﬁtrlbl{\a
all of its elements: &n |

363 Andenas,

LJ, 42. pp.
364 Yoshlfuﬁ (2001). “Reflectio the Concept of Proportionality in the Law of Maritime
Delimit he International Jour Marine and Coastal Law, 16(3). p. 433; Henckels, C. (2012). p.
226; & Goettsche G. J. (2003). “The Relation of Economic and Non-Economic Principles in
Interna ’. International Economic Governance and Non-Economic Concerns. pp. 16-17; Wang, Y.
: 30 133 Yamaguchi, S. (2020). p. 29.
h, A. (Ed.). (2008). pp. 172-173; Malakotipour, M. (2020). p. 242.
366 ,A. T. (2015). p. 17.

xy, R. (2010). “4 Theory of Constitutional Rights”. Oxford University Press, USA. p. 102.
368 De Brabandere, E., & da Cruz, P. B. M. (2020). p.474.
369 Henckels, C. (2012). p. 227; Cohen-Eliya, M., & Porat, I. (2010). “American Balancing and German
Proportionality: The Historical Origins”. International Journal of Constitutional Law, 8(2). pp. 263-264;
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3.4.1. Recognition of The Proportionality Doctrine @rnaﬂonal
Investment Law

The proportionality doctrine is currently gaining attention in mia and in arbitral
decisions. Its application is an emerging development &B iase law,%® and is
considered an effective test which helps to constr bor erWen legitimate

L

with the ri ts’ar_n{%rterests.371

do% es %%-ﬁvincing and
' n-ma@gmindful of host

een@llteratures, the idea of

government regulatory measures and excessive interfe

Scholars are of the view that proportionality as

clear approach, and a transparent analytical cture foPW{jem
state authorities’ greater democratic legi c;; 2 As can
proportionality is just described rat an \3 _\f tribunal decisions and

o _ S =)
scholarly discussions, as this do Is still-devel mg@dlﬁerentfacets.m

¥

The assessment of indir?mropr atio og@arious steps. The proportionality
|
test comes in after the de%ation of’ sd'o%ntial deprivation” test which includes

N,

the degree and dur@&sessnlents. 3 Th@itral tribunal then shifts to the second

N
question on the I@%cy f the e'aiur ether it was non-discriminatory, taken in a

Nl AR

S

Sweet, A. S, hews, J. (2008). “P Y:ionality Balancing and Global Constitutionalism”. Colum. J.

Transnat'"= pp. 73-75. e
370 Rei N (Ed.). (2008). p. 172; Muchlinski, P., Ortino, F., & Schreuer, C. (Eds.). (2008). p. 450.
ijk, J., & Morijn, J. (2009). p. 422.
, A. (Ed.). (2008). p. 172; Henckels, C. (2012). p. 228; Malakotipour, M. (2020). p 230;

fam. F. (2019). pp. 100-101.

s, J. H. (2000). “Proportionality Revisited”. Legal Issues of Economic Integration, 27(3). pp 240-
ndenas, M. & Zleptnig, S. (2006). p. 371; Alwkel.H. (2021). p.157.
374 Myers v. Canada. 2000 paras 281-85; Marvin Roy Feldman Karpa v. United Mexican States. (ICSID Case
No. ARB(AF)/99/1). Award, 16 December 2002 (Feldman v. Mexico. 2000) paras. 135-36; Tecmed S.A. v.
Mexico. 2003 para. 116; LG&E v. Argentina. 2007 paras. 177, 189-95.
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bona fide manner and in accordance with due process of law.3® This test w}j{%r illegal

indirect expropriations,3’® before proceeding to the third question whethelsfzation serves

a legitimate public purpose and whether this action actually achieves,this objective and is
suitable for it.”” The filtering of illegitimate or impermissible pugposes®’® show that there

should be a causal relationship between the adopted legiti a&%n and its purpose.3’

was necessary, and was the only and the least restricti r the investment. '80 Z*%E?equires
0

The arbitral tribunal shall then proceed to the fourth questien‘en he%dopted action

=\

the arbitral tribunal to determine whether or not the tives gan be achieved causing less
Y/

interference with the investor’s rights and i{rej oL erl@bjective of this
) ) y QC_—\)*
375 Zhu, Y. (2019). p. 416: Glamis GONS United f Ametibd, UNCITRAL (NAFTA), Award, 8
June 2009. (Glamis Gold v U.S 2 aras. 6 , 761.541,7779, 803-05; Total S.A. v Argentine
13Dec
E

Republic, ICSID Case No. ARB/04/ ision on Liability; 27 ber 2010 (Total S.A. v Argentina 2010)
n 1 paras. 241- 243; Continental Casualty v

paras 115, 121-23, 163-65, 3 I Pasg v A
Argentine Republic ICSID Case No. ARB/03/09, & Sggtember. 2008 (Continental v Argentina. 2008)

para. 276; Tecmed S.A. v. ico. 3 w123 149.
36 Gelmetti. F, (2013). p NK e 9
n
Ar

877 Zhu, Y. (2019). p. 416, g, Y. (2017). p#130; Xi% . (2006). “On the Application of the Principle of
r

Proportionality in I1C osa Government of the People's Republic of China”.
James Cook UL Re\‘, 1? 223-243,;

p
. Pp. rg T. 05). “Deconstructing Proportionality in Limitations
Analysis”. Emory ev., 19. pp. ; Andenas, M., & Zleptnig, S. (2006). p. 388.
378 Rivers, J. (20 ‘Rroportionality andVari Intensity of Review”. The Cambridge Law Journal, 65(1).
p. 196. P g

379 Jans, J. O)t p. 240; L v Argentiha 2007 paras 177, 189-95; Total S.A. v Argentine Republic,
ICSID Case No. ARB/04/1, Decision o @t?ility, 27 December 2010 (Total S.A. v Argentine 2010) para.
h

197; Ar els Midland Compan Tate & Lyle Ingredients Americas, Inc. v United Mexican States,

ICSID N‘o. ARB (AF)/04/5, Award, 21 November 2007 (Archer Daniels v Mexico 2007) paras 154 &

250 sta , “relevant factors to be taken into account when determining whether an expropriation has
C nclude whether the action was proportionate or necessary for a legitimate purpose”; Myers v.

da2000 para 194.
380 1 X. (2007). “The Application of the Principle of Proportionality in Tecmed v. Mexico”. Chinese
| of International Law, 6(3). p. 637.

381 Muir, A. T. (2015). p. 18; Henckels, C. (2012). p. 227; Rivers, J. (2007). “Proportionality, Discretion and

the Second Law of Balancing”. in George Pavlakos, ed, Law, Rights and Discourse: The Legal Philosophy

of Robert Alexy”. Oxford. pp. 171-176.
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question is that a regulatory action adopted to protect one interest, must b@ry to
achieving the expected outcome and must do the least damage to the cc&hﬁainterest.382

Normally, the state has the authority to judge which actign_is reasonable for
completing its public policy objective and the costs of any alternative actions.3® For this
reason, the necessity requirement is manifested within e?e?tiveness of a state’s
administrative and legislative system.®* However, shis*toe n.t'\m? that a strict
responsibility is imposed on the state to implement ction injthe s} iﬁ){‘@fway to

arrive at the expected outcome. The value of the neegssity test‘in this context has been
Y/

r\test v.\é&ing weighed in
reaching a finding on the appropriatene@st sta ion @ealing with complex
social problems.38® c) \?

N
Through the above we ¢ de ?hat t qnecegi?y of the action is equally

important as its legitimacy. %gul tafy action @o pass this question it must be
considered an indirect e%l tion,

tribunal shall procee@fiﬁh an \1 questign. The fifth and final question is whether
the regulatory actb@/o ves pr qna‘Li‘?}ricto sensu, whether the action’s effects on
’

testified to in different arbitral tribunals,®° e eciaa Wbﬁ

32 Han, X. . ) 637. 4 Y

383 Henckels,s. (2012). pp. 248-252. )

384 Elliott, eatson, J., & Matthe@. (2011). “Beatson, Matthews and Elliott's Administrative Law

Text a Merials”. Oxford University Press. p. 271.

385 Mye anada 2000 paras 215, 221, 255, the tribunal stated that: “both the purpose and the effect of the

e uld be taken into account, and remarked elsewhere in its decision that authorities enacting a

reimpacting on foreign investment were required to select a measure that had the least restrictive effect
investment, citing WTO case law in support of its approach”; ADM v. Mexico 2007, para 250 states

relevant factors to be taken into account when determining whether an expropriation has occurred

include whether the action was "proportionate or necessary for a legitimate purpose”; Vivendi v. Argentina

2007; Pope & Talbot v. Canada 2000 paras 123, 125, 128, 155, Feldman v. Mexico 2002 paras 103-105.

386 Henckels, C. (2012) p. 248.

on th
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the investor is proportionate, or too severe relative to the purposes that thﬂac policy

sought to be realized. The answer to this question requires that the arbitrsﬁﬁ@nal should

take into consideration all the relevant factors, such as cost-benefit analysis, the importance
of rights affected, the importance of the interest protected, the d&nterference, the
length of interference, the availability of less severe measu aW other factors.®” The
arbitral tribunal should look at the two competing im ti ter%re making its

L
decision.3® If the action has an excessively harmful &ffect, and too s erf rqlg&e to the
| -\
: i

purposes that the public policy seeks to achieve | be con ded‘qs an indirect
Y/

|\alysis. 8 The greater the
s

included in an indirect

expropriation in accordance with this strictyproparti

interference, the more compelling the a(@j ective
A stricto sensu application of@gortio@;%u

expropriation analysis. It is to en e final st eutha&, host States are obligated to
act in good faith with the purp@o a Ieas@na facie, general public welfare,
any expropriatory effect% ed from w c‘h[ sh@]d be carefully weighed with this
\ &
purpose to determineKNwr t}@ is c‘ma@gsﬂy disproportionate”.3%
&

e

ti&al@vestment Law and Comparative Public Law”. Oxford

o

5

387 Schill, S. W. .). (2010))
University Press

X
388 James and QthersWyThe Upited Kifigdom ,@93/79 [1986] ECHR 2 (21 February 1986) (James and Others
v UK 1986) pa Barak, A. Zhg “Prazartionality: Constitutional Rights and Their Limitations”. (No.
2). CambridiUn ersity Press. pp. 349;380.

389 Tota Argentina 2010 at p 97, stated that, legitimate, proportionate, reasonable and non-
discri M legislative measures would not be held to be expropriatory; El Paso v. Argentina 2011 paras
nthe'tribunal remarked that, “general regulatory actions would not amount to indirect expropriation
were unreasonable, i.e. arbitrary, discriminatory, disproportionate or otherwise unfair”;
inental v Argentina 2008, para 276; Saluka v. Czech Republic 2006 paras 304-307; EDF (Services)
Limite@rv. Republic of Romania (ICSID Case No. ARB/05/13). Award, 8, October, 2009 (EDF v. Romania
paras 45-64, 293-294; LG&E v. Argentina 2007 para 189; CMS v Argentina 2005 para 288.
390 Henckels, C. (2012). p. 252.
391 Burke-White, W. W., & Von Staden, A. (2010). “Private Litigation in A Public Sphere: The Standard of
Review in Investor-State Arbitrations”. Yale J. Int'l L., 35. p. 283.
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Through this study and analysis of these questions, it is found that thesw&tions are

important in the application of the proportionality doctrine, therefore, th:%l tribunals

should get answers to these questions in order to obtain consistent de%, which enables
both parties to anticipate the decision in the event of a di% lated to indirect
expropriation. It must be noted here that some of the deci 'oanss only the first two
questions and then moved directly to the last questio eglectithe considerations of
@
suitability and necessity questions, where it deals withithe legality of t rfgu}eg&‘y action
_ -\
ropestio

and its impact only, then go directly to a strict nality ‘analysis. Qeipping these

integral questions of the proportionality anal% re nctionality of the test and

may result in inconsistent interpretation hdirect e
\ Y
A
; ot

3.42. The Proportio Dactrin ‘iné}hernational Investment

Agreements Yv le §

Proportionality is mentigned ingr mtqir)atlonal investment agreements as a

compulsory elemen@tin utshin betw@a regulatory measure and an indirect

N
expropriation.3QZCMC nition }'th portionality doctrine is an important step
toward form Qnsideri it rt@éﬁternational customary law.3%
Kb
g

Alt e objective of proportionality doctrine is achieving the right balance

f
_ N :
betw W foreign investors interests the one hand and the host State on the other, this

Q(;X Il of Australia - Hong Kong BIT 2020; Article 6 Belarus-Hungary BIT 2019; China-Uzbekistan
BIT 2011; Canada-Panama FTA 2013; Jordan-India BIT 2006; Jordan-Canada BIT 2009; Jordan-Japan BIT

2018.
393 Wang, Y. (2017). pp. 130- 133; Yamaguchi, S. (2020). p. 29; Yoshifumi, T. (2001). p. 433.
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new doctrine still faces difficulty to negotiating and in reaching agreement, @t will
put the foreign investments under more risks greater than the risks @t common
practices under current investment treaties.>** In the new rounds of international investment
agreement negotiations, this matter is one of the important subjecqégs-to balance other
elements, including clear and declaratory provisions that Wins the host State’s
regulatory powers in the preamble of the international i e ttr%et of detailed
criteria that enable the host states from taking the neGessary regulator n,eaggjq?without
the need to pay compensation, and specific ty es regulgto asurag~that are not
é\‘?

ex@riation should not be

/s‘\ibohcy space, considering
N

states are in the utmost posﬂu%ssesso wn @%, economic and political
circumstances that is require \ ation of @gltlmate aims, and the possible
less restrictive means.395 eve pm t lf Models should consider to include

considered to be indirect expropriation.

It is further submitted that the det@ln of indh

left to the arbitral tribunals, because 111 res

detailed provisions of ope qf r tory z%&t()%/s that are considered to be an indirect
expropriation. AI h is line, t qst e@)rbltratlons will evaluate further taking into
account a co actars, mclz@mg effect, legitimacy, suitability of the action,
necessity tlon and p'ropm@ronallty stricto sensu.

%atles have mcorp&gaed the principle of proportionality in a contextual way,

%g the purpose of the measure, the character of the measure and other factors that

394 Malakotipour, M. (2020). pp. 48-54.
395 Malakotipour, M. (2020). p. 251; Sornarajah, M. (2017). p. 462; Christoffersen, J. (2009). p.1.
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can measure the balance of the effects and its purpose, such as the US Model BI\:QOH),S%
the Indian Model BIT (2016),%%" Australia-US FTA,3*® Dominican ublic-Central

America-United States FTA (CAFTA-DR)*® and the free tradeﬁgments between

United States and other countries.*% \/

Among the emerging trends are the explicit exclusi nW sole-effect doctrine,
clearly stating that the economic impact, ‘standing alo not de 1!6 thefoccurrence of
indirect expropriation, and the non-discriminatory sures do not orstlé%i;‘g‘mdlrect

expropriation except in rare circumstances. For exam Artlc}e of the Chwa Uzbekistan

BIT (2011) stipulates that: \/ 0\

“(a) the economic influence of a ra ser. me@%s, although the fact

that a measure or a series of m s S of th \ﬂtﬁct g'\ﬁarty has an adverse effect
S

on the economic value of i nts,ﬁstan g alone;"does not establish that an

io
indirect expropriation h
Secondly, the dete the aj;lac or series of actions by a party, in a

specific fact S|tuat|on C |tutes| an“idirect e priation, requires a case-by-case, fact-

\ (SQ
=) ? %
N~ .S
‘v’
3% Ann ited States Model BIT@Z)
20f Indian Model BIT (2016); See Han, X. (2007). p. 244, The author claims that several treaties
mcluded the principle of proportionality into the text, but only in a contextual manner. They
count the measure's effect, purpose, character, and other factors in its totality, implying the
I nt of a fair and reasonable balance between the measure's effect and purpose.
398 Article 4 of Annex 11-B of Australia-U.S. FTA 2004.
ex 10-C, Dominican- Central America - U.S. FTA. 2004.
400 Apnex 10-D of U.S-Chile FTA 2003; U.S-Morocco FTA 2004.

401 Article 6 (2. A) China-Uzbekistan BIT 2011; See also, Annex 9.11(B.1), Canada- Panama FTA 2013;
Annexure-A (2.1) Jordan-India BIT 2006; Annex B.13(1). (b.1) Jordan-Canada BIT 20009.
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based inquiry that considers the economic impact of the government action{%xtent of
government interference and the character of the government action.*% :(’)
Thirdly, it explicitly points out that except in rare circumstances, such as when the

regulatory measure or a series of regulatory measures is so s% n the light of its

b&zﬁopted and applied in

signediand applied to protect

purposes that it cannot be reasonably considered as havi

good faith, the nondiscriminatory regulatory measure t
e

legitimate public interest objectives, such as health, ty and the enviro m(ig)t?aoes not
S

constitute an indirect expropriation.*” An example Bf;this can be sgen inAnnex 9.11 of
Y,
d ze Ry\p\cof Paftaa (2013) which
stipulates that: \C) 6§
“(c) except in rare circumstancgch aﬁ&ne ’{%or a series of measures
N
is so severe in the light of il%se that i

the Free Trade Agreement Between Canada,an

n

t it canmot asonably viewed as having

&
been adopted and appli 00 nong%riminatory measure of a Party

that is designed an% to protect 9&@% public welfare objectives, such as

health, safety a envirfnm ~does é/constitute indirect” 4%
&
f

Through th WSIS fﬁé{ o Lh%}ticles of the agreements, it is observed that
r

’
ent\ﬁnes, tend to apply the proportionality doctrine in

a few agreem especially t
determini irect expro fation. 'I‘Qese agreements were not based on the effect resulting
. § N
re

from thK atory action only,\h(?r did they exclude all regulatory measures from being

02 Article 4- A, Annex 11-B, Australia-U.S. FTA. 2004; Article 6 (2) China- Uzbekistan BIT 2011; Annex
) Canada-Panama FTA 2013; Annex B.13(1) (b) of Jordan-Canada BIT 2009.

403 Article 6 (3) China- Uzbekistan BIT 2011; Article 4 - B. of Annex 11-B Australia-U. S FTA 2004.

404 Annex 9.11(c) Canada-Panama FTA 2013; Annex B.13(1). (c) Jordan-Canada BIT 2009; Annexure-A (3)
of the Jordan-Indian BIT 2006.
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considered indirect expropriation, but rather they excluded some of regula&%easures

from being considered indirect expropriation, provided that they are notg&aﬂnatory or

illegal as they should be necessary and does not severely surpas'ﬁ.me necessity of

maintaining corresponding reasonable public welfare. \,

Yv

3.4.3. Proportionality Doctrine as the Most patibl Lo ine with the
e
Yq

Sustainable Development Agenda | c}
S
It is generally known that foreign investme a% role\'@%e economic,

pmeng: national and

social and environmental development &5@1 b
‘(—J &

international levels.*®® Foreign direct\q‘e ent is Cohsidefed a great source of

international development capital f opingh\vng

0 -

()
t“sun&ing that all developing and

capacity building and technolo nsfers:

developed countries seek to at reigh invest en@‘to their countries.
>
Foreign direct inveStm i

t activiti a'yqi/ve rise to sustainable development

NG O
challenges.“% Such @hges @ prof in some developing states that do not
N,
have a sophistic@d\qal stem. Ty'man%%tates, how to reconcile the two conflicting
ign

goals, i.e., @g tklgy
Y N
%\;

405 Ch: 018). “Sustainable Development Provisions in Investment Treaties an Empirical Exploration of
S
al

—*

Vi ent and pursuing sustainable development, has

.

the Sustaipable Development Provisions in BITs of Asia-Pacific LDCs and LLDCs”. United Nations
Pu . (ESCAB). p. 1; Newcombe, A., Gehring, M., & Cordonier Segger, M. C. (2010). “Introduction
t ble Development in World Investment Law’. Sustainable Development in World Investment Law”,
M.-Ci*Cordonier Segger, M. Gehring, A. Newcombe, eds., Kluwer Law International. p.465, refers
able development as the “state’s efforts to achieve progress (development), in a way that can be
maintained over the long term (sustainable)”.
406 Hindelang, S., & Krajewski, M. (Eds.). (2016). “Shifting Paradigms in International Investment Law:
More Balanced, Less Isolated, Increasingly Diversified”. Oxford University Press. p. 545.
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become a pressing and outstanding issue.*?” International investment agreemg@xs) are
considered a major source of the legal rules that regulate foreign inves@en though
it is widely agreed that 11As are not primarily designed to facilitate a omote sustainable
development, there emerges a growing discussion that sustainable,development should be

integrated in investment policymaking and 11As-making.*% Per legal scholars have

pointed to the unbalanced nature of a large majority of insofar a@aeaﬂes contain
L

binding obligations for host states towards investors, Without reciproca eipore';ET ities for
AN

investors. 4%

P 4
\t'h \/‘T
e ov@gody of 11As has

nd@'@r concerns into their
writing and structure.*!* This has bee%e, for @ @ating clauses stating that
S

u Q
47 Chi, M. (2018). p. 1. % \A
408 vanduzer, J. A. (2016). “S staWDevel pment’ Provi n!% in International Trade Treaties: What
e

in delang, S., & Krajewski, M. (Eds.).
ntfLaw: More Balanced, Less Isolated, Increasingly

Diversified”. Oxford Univegsity Press. s Levashovi (2011). “Role of Sustainable Development in
Bilateral Investment Tr NecentrTre and opments”. Journal of Sustainable Finance &
Investment, 1(3-4). pp. <<.,

e

409 Hirsch, M., 2008, w ions rivest entand Noninvestment Obligations” in Muchlinski, P.

Ortino, F., & Schreuér, s.)./(2008) }Ey Ox and book of International Investment Law”. Oxford

University Press nd. p.155; ReinischyA.,"Knahr, C., (2009). “International Investment Law in

Context”. Eleve ional Rublishing; Utreeht; The Netherlands. p.201.

410 Hyne, J. (2018). ternatio, al Ipvestme reement & Sustainable Development: Safeguarding Policy
%n r a{?reel?ﬁ'conomy”. United Nations Environment Programme, 2018, p.

In response to previous discussions, a ggowin porg\o

Space & Mabi
3. s
41 Org ion for Economic Co-ope:%?bn and Development (OECD), Environment and Regional Trade
Paris: OECD, 2007); Bourgeois, J., Dawar, K., & Evenett, S. J. (2007) “4 Comparative Analysis

011). “Environmental Concerns in International Investment Agreements: A Survey”’; George, C.
. “Environment and Regional Trade Agreements. Endnotes Poicy Note 32 International Investment
Agreemients & Sustainable Development: Emerging Trends and Policy Drivers.”; OECD Trade and

nment Working Papers; UNCTAD, World Investment Report. “Towards a New Generation of
Investment Policies (2012)”, Chapter IV (Investment Policy Framework for Sustainable Development);
UNCTAD, World Investment Report 2014. “Investing in the SDGs (2014)”; UNCTAD, World Investment
Report 2017. “Investment and the Digital Economy (2017)”, Chapter 11I; UNCTAD, World Investment
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countries should not seek to attract foreign investment by lowering their envi@l and
social protection standards or by stating that the powers of countries t (E@ate for the
common good are reserved.**2 This is a positive trend towards rethi -i%lAs, with the
realization that, like commerce, foreign investment is a tool f&;&ing sustainable
development.*t Y'

The United Nations Conference on Trade and ment QC&\D) observed
that, 11As concluded in 2017 have shown a clear sustaipable develop r}t c;r'gaﬁtion, as

these I1As not only include a larger number of provisions explieitly r erringzto sustainable
Y/

\OHS.“‘:&\T

W\@'Astates hope to attract

g@-rantees on the treatment

development issues, but many also incorporate general

Bilateral Investment Treaties are (\% tools t
as many as possible investments fro@Sroad @;«ﬁl

given to investments.*® Howe ent deve pmen

N
Q(:?n the fast-paced field of
&

international investment law s%t paofcountries ﬁoncerned about a lack of policy
hich might (zp{ar ize long-term development objectives.
N &
\Y

0 re ized the importance of sustainable

space in the framework ol%

Some capital-expor}Qg@tes pa

development and hav rec
economic int S in‘their

b 4
f' 1

V
Report “lnvestment and New In ('t?ial Policies (2018)”, Chapter 111, OECD, Harnessing Freedom of
iN_o

Invest r Green Growth, Freedom of Investment Roundtable, 14 April 2011.
42 Arti 4 of NAFTA, see also Article 1133, and Article 1106 (2- 6).
43 enda, “The Sustainable Development Goals (SDGs)”, Targets 2.a, 7.a, and 10.b.
AD, 2018. “Recent Developments in the International Investment Regime”. 1A Issue Note, Issue
1. p.
nasconi-Osterwalder, N., & Johnson, L. (Eds.). (2011). “International Investment Law and Sustainable
Development: Key Cases from 2000-2070”. International Institute for Sustainable Development. p. 12.
416 |_evashova, Y. (2011). pp. 4 -7.
417 Canada Model BIT 2004; U.S. Model BIT 2012.
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make reference to non-economic aspects in their preambles. The CanadiKW BIT

preamble states that: c)
“Recognizing that the promotion and the protection of investm of investors of one
Party in the territory of the other Party will be conduch‘;?; stimulation of
mutually beneficial business activity, to the develo echonomic cooperation

between them and to the promotion of sustainabl opme l 418
The US Model BIT preamble also considers fabor and envir fnt’eg;gbtection

along this line.*** Non-economic interests have been fplicated into the pﬂ/t%e*able of both

models. On the other hand, there is a crit@gﬁh\els f@g ‘infirm’ legal

&

language used in terms of sustainability IVes. O

4

However, the legal standing of ﬁssreamb i ta Ig:because preambles do not

generally create any responsibiliti%gal rfb
Treaties, on the other hand, \ai tr] sue by es@shing broad guidelines for the

interpretation of treaties%w rpret} ‘@ &I’i}&/ must include.??° The investment

tribunals have every md thqn refer%&e’ to the preambles of BITs, but without

N,
ts. Fhe Vchﬁ% Convention on the Law of

=

"} ?"'C’b
)
RN D)@"

18 pre wanadian Model BIT 2004.
419 The E del BIT 1994 refers to labor and the environment. However, the model of 2012 contains more
0

rence. See also the preamble of Jordan - U.S BIT 2003, which provides that the treaty goal is
he protection and encouragement the investment, then mentioning other goals including economic
cooperation; stimulation the economic development; Improve living standards; promotion of respect worker
; and protection health, safety, and environment. While the Preamble does not impose a binding
obligations, it may assist in interpreting the treaty and in defining the scope the party’s consultations.
420 vVienna Convention on the Law of Treaties, 1155 U.N.T.S. 331, 8 I.L.M. 679, entered into force Jan. 27,
1980.
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making any clear reference to any of the non-economic goals mentioned ir@eding
preambles.*? _{’)

In addition to the preamble, specific substantive provisions in the United States
and Canada Mode BIT are worth mentioning. The Canadian MOdW eneric exclusions
clause that do not prevent a party from enacting or impleme ianres that are required
to protect human, animal, plant life or health, and to e atul@?rces, whether

live or non-living. %22 In terms of sustainability goals,

L
ibunals cannot Iith | actions

taken by the host state that affect investment are exprepriatiop. Public wel!@fe objectives
men

\'re envi

t will not be

measures, which are set towards the improve%z he
considered indirect expropriation, and a\ﬁ@ n V@Vot be required.*®

Based on the preceding discuss@j't is cle \hat$e Et-ffects doctrine is clearly
N
unsuitable from the standpoint %inabﬁ‘e de apm@;{? Such a singular focus on

&
investment interference doesg\ppp 0 om@ safeguard the objectives of
ef ﬁnﬁ [

sustainable development,% air Pe(rl‘t/a Although the economic impact on
investments is a key f Nn indlrec\propria , the sole effects test cannot be the one

| N
and only require 0 tes i 0 O
'S
~ .
X 4
421 Siemens AyG. V'The Argentine Repu H%emens v Argentina), ICSID Case No. ARB/02/8, Award, 17
January e tribunal referred to preamble regarding the interpretation of the (fair and equitable

treatm Wsdard.
422 Arti% 1) of the Canada Model BIT 2004; see also, Article 10 of the Jordan- Canada BIT 2009.

)
o
3
S

o

423 13 (1) of the Canada Model BIT 2004; See also Annex B.13(1). (b) of the Jordan-Canada BIT
ex 9.11(B) of the Canada-Panama FTA 2013; Article 12 (2) of the U.S. Model BIT 2012. The

Annex¥of Jordan-U. S BIT 2003 provides the commitments of BITs to the stimulation of economic
pment; higher living standards; promotion of respect for internationally-recognized worker rights; and
maintenance of health, safety, and environmental measures.; See also Belgium-Colombia BIT 2009; Article

VII (5) and the Belgium-Tajikistan BIT 2009; Article 5 & 6 (2) China-Uzbekistan BIT 2011; Annexure-A
(2.1) Jordan-India BIT 2006; Article 15 Jordan-Japan BIT 2018.
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On the contrary to the sole effects doctrine, the police powers dogRRis~ more
favorable to sustainable development due to its consideration of the&%fc)purpose of
regulation as it provides protection for the sovereign right of the sta regulate. Clearly,
this approach is important for achieving sustainable develo&als. Given the
complexity and variety of the disputes related to indirect rWon which requires an
individual fact-based investigation, the police powers e can gnificant role
in this disputes. In such cases, it might be used to sup the legitimat leﬁs)ﬁﬁmatory

regulatory measures which aim to achieving lon ter evelop nt oals

Regardless, a practical |mplementat| e gis 1ght fggg?\any obstacles.
Usually, it is hard to determine the accu@wdarles S a;@(&atlon. Subsequently,
the police powers approach glves ext e discr nﬁn nt tribunals to decide in

3
3
5?
a

each particular case whether t ion Id be removed from the

,p
“e/

oach needs to be prioritized for

expropriation scope. Regardi eth! thls
the specific purposes of r% rather tha b‘a'arﬁg and measuring them against other
C"

interests.*? Q |
When looki M cas rou h ,it appears that the police powers test fails
e

i
to strike the n@ IE?
A

in order t onomic kenv on aI and social issues equally. As a result, while the

e three components of sustainable development

strate m e seen as acceptln ustainable development, it is not the most compatible

Qeverity of effect of a regulatory action on the investment is irrelevant for the analysis, typically taken
into consideration whether the state regulatory action is a bona fide non-discriminatory action adopted to

achieve the public interest, unfortunately this does not reflect the balance between interests which is required
by the sustainable development concept.
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with it. In the indirect expropriation context the proportionality test is con'd&% to be a

convenient method to ensure the balance between the differeE(@erns (i.e.

environmental, social and economic issues).*?®
When restricting or straitening individual rights or justifiable ;blic objectives, a
logical balance between public and individual interests st?s'ﬁuck. As a result, the

l

proportionality test presents a complex analytical fr rk wiWe criteria for

resolving the conflict between the private and publ@st& The mo iTpc’JBgXt' point is
S

that the framework is designed to determine whether the regulatory action 'Ne-question had
Y/

\}ar, iré&of determining

an excessive or disproportional impact on th 'nvegr irkﬁ)a i
rti <ﬁty analysis does not

any competing interest’s hierarchy. In w rds, the

consider which interests, whether it @%the ho \at.eTJr p(]‘sreign investor, must be
0 N
sses th.
&

granted with “higher” status. Ho it asse e regulation adopted is fair

and appropriate in light of th%e impact on the 'g%stor‘s property. The framework
is adaptable to both parti%r sts, w utt%l;e‘kl;tgbéconomic, social, or environmental

in character. As a conseguence, |the ortioéi‘{y test can ensure that the appropriate

balance is maintai % he‘l p qiv?‘)QéuQstainable development. Some recent BITs

appear to ha\$ his appro rfhg.;defining the phases of indirect expropriation

evaluatio &@on the’ pﬂ'po);lotag%/\ framework, whether it is inserted directly in the
D

e orinits interpreﬁﬁve annexes.

t

treaty

425 Kulick, A. (2012). “Global Public Interest in International Investment Law”. (Vol. 90). Cambridge
University Press. p. 193.
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3.4.4. Arbitration Practice of the Proportionality Doctrine'\nQndirect

Expropriation Cases 5 )
Obviously, the function of the proportionality doctrine to a larg t depends upon

how it is used by the arbitral tribunals. First of all, we need to Ioﬁh@ ly at the practices

in Re intliirect expropriation

of investment tribunals using the proportionality doctrin

context. The proportionality doctrine has been extensi plied indiverse fields of law,
e

and by international courts and arbitral tribunals.“@ than relyin s,l@he sole

effect doctrine in regard to investments, tribunal e frequently.co |de@he objectives

and proportionality of government acts ifw determini

ethe&?pensation was

warranted.*?” In addition to that, sevel@wals have err@‘% the proportionality

doctrine, as a refinement of the blar%oliu@\%&o ri\ﬁé\exception, to determine

0

&
whether the actions being Withi@t state's palicé p , Is nevertheless considered
a\

to be an indirect expropriation? e importantilandmark case on this doctrine is Tecmed

V. Mexico.*? % 2 ,-1400.
o

9
For the first t@\propb@hty tiigwas applied clearly referring to indirect
N
expropriation in Nv. e>;ic? E'elcagggwhich was mainly related to a hazardous waste
e

=

disposal facili exicoywhere ant has invested in a hazardous industrial waste
4
landfill, bf&exican g err{ne@éfused to renew the license to operate after two years,
d

S0 it Iﬁ% or its investment Io\ss due to the arbitrary and non-substantiated decision of

b iIcan Government and sued Mexico for expropriation.

426 Tecmed S.A. v. Mexico 2003; Myers v. Canada 2000; Feldman v. Mexico 2002; LG&E v. Argentina 2007.
427 yannaca-Small, C. (2004). pp. 12-13.
428 Tecmed S.A. v. Mexico 2003.
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In this case the adopted the proportionality test based on studies and @f the
approaches taken by the European Court of Human Rights’ (ECHR),*?® Shs from the
decision of the ECHR case of James v United Kingdom.**° In that.case, the court found
that the effect of the action must pursue a legitimate aim and mustdge appropriate to achieve

that aim.*3! The tribunal in provided that: ? ’

“Although the analysis starts at the due deferen gto tne\taawhen defining

the issues that affect its public policy or the intergsts of society a Whélg;Xéwell as
S
ec

the actions that will be implemented to prot h values, such situqt-ion does not
Y/

\ sucrlésg.deference, from

5 4:"@f the Agreement to
O

prevent the Arbitral Tribunal, without thereb qqu\tl

examining the actions of the St@ht of

determine whether such measn@ﬁre rea \ahlgw ty{%spect to their goals, the
N

deprivation of economic ri% the ﬂegiti e@ations of who suffered such
deprivation. There must asonable r atio@ of proportionality between the
charge or weight ir%?jthe }Irei j{\l\/e@ and the aim sought to be realized
by any expropriaidmyneasi > S CQ

S

The tribun lyzed the se ?\the refusal to renew the permit to check
s

whether ther s d reallint
% g D'):
A >

: N
429 Matos'&,Silva, Lda, and Others v. Portugal - 15777/89 [1996] ECHR 37 (16 September 1996). (Matos E
Silva v al 1996) p. 19; Mellacher and Others v Austria - 10522/83 [1989] ECHR 25 (19 December

9 acher v Austria 1989) p.24; James and Others v UK 1986. pp.19-20.
mesrv. U.K 1986 para. 50; See also Biicheler, G. (2015). pp 145-147; Malakotipour, M. (2020). p. 250.
431
J
m

©

that regulatory action, whether the adopted

s v. U.K 1986 pp. 19-20.

ed S.A. v Mexico 2003 para 122; Ibid., para. 149; Gerards, J. (2013). “How to Improve the Necessity
Test of the European Court of Human Rights? . International Journal of Constitutional Law, 11(2). p. 469;
Fietta, S. (2006). “Expropriation and the Fair and Equitable Standard”. Journal of International Arbitration,
23(5). p. 382.
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regulatory action was the only regulatory action available to achieve that obj%:\md the
proportionality between the effect of that refusal and the purposes. It f(@the refusal
was adopted for two main purposes, the first one, was to prevent harms to the environment
and public health, and secondly, to respond to the opposition f$cal community

against the location of the landfill 4% ? ’

Finally, both purposes were not accepted. By analyzing'the fir%e, the tribunal
L

found that there was not an actual environmental necessity behind the d?pte gulatory
I 434

action, and therefore there was no necessity to app Asgfor th secong-purpose, the
Y/

tribunal found that the reason behind the refusal pe;;gn wa@he community

pressure relating to the location, and m\&@eration, la 1.435 This aim could
have been achieved simply by reloca@jhe landfi ?ro g@& by Cytrar and Tecmed.
N

Furthermore, those difficulties Ia%wy d@gree seri ess or urgency that would
So

justify such an intervention, a?}:ml t posgn only drew 400 people out of a
million, while the actua% de of: el ‘qgll(zhis carried out by only 40 people,

implying that the se\&q{the int
he

ce was.not proportionate to the goal pursued.*®

gh }Lﬂ;}ieusmn has been criticized in academia,**’

a strong precedent established in international

i
44/17/%

ra. 144 & 147-148; Vifiuales, J. E. (2016). “Foreign Investment and the Environment in
nal Law”. Cambridge Centre for Environment, Energy and Natural Resource Governance,
University of Cambridge. p 314.

akotipour, M. (2020). p. 250; Biicheler, G. (2015). p. 131; Zhao, S. (2015). p. 305; Henckels, C. (2012).
p. 231, the author addressed Tecmed S.A. v. Mexico as an ‘example of a flawed methodology and an overly
stringent standard of review’; Gerards, J. (2013). p. 469; Kulick, A. (2012). pp. 266—267; Christoffersen, J.
(2009). pp. 1-2; Henckels, C. (2012). p. 230. but indicated that Tecmed remains the most detailed analysis on
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investment law regarding regulatory measures and indirect expropria%% and a

methodologically sound approach to proportionality analysis in the c:g%of indirect
expropriation.**®
The approach adopted in Tecmed v Mexico was endorsed inghreg’subsequent ICSID

cases with Argentina as the respondent state such as Az ingentina,440 LG&E v.

l

L ]
In the Azurix v. Argentina case,**® the foreigridinvestor claime tFat a()g{as been

Argentina,**! and Continental Casualty v. Argentina.*4

prevented from using and advantaging his own investment, which'is t expegted economic
Y/

benefits of the concession, where it must be nsigredﬁs\direc@opriaﬂon. Such

deprivation was the result of a series of N\&E}iopted entindincluding the refusal

to implement the negotiated tariff r@, theﬁu&te @pletion of infrastructural
N

works needed for the performanq% i

and @enial to recover the canon
through tariffs. In return, Arg? Iairr thathits a@was under the police power, to
draw the attention of th% | tribunal Ie“n}bnt and purpose of the regulatory

measures.

N,
0}& |

N
the proportionalit i i r-s atej@rsprudence; Schill, S. W. (2006). “Revisiting a Landmark:
Indirect Expropwiation and Fairland i;uita‘?er reatment in the ICSID Case Tecmed. Transnational Dispute
(TDM), 3(2).

est—the Concept of Proportionality”. International Investment Law and Comparative Public

091-94.
440 AZUrix v. Argentina (1) 2006.
&E v. Argentina 2007.

442 Continental v Argentina. 2008; ADM v. Mexico.2007; Total S.A. v Argentina 2010; Glamis Gold v U.S.
2009.
443 Azurix v. Argentina (1) 2006.
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Similar to Tecmed v Mexico, the tribunal in Azurix v Argentina did n&%ger the
police power exception to be applicable. The tribunal concluded the&‘p}rpose of a
regulatory action is necessary, but it is not the sole criterion to decide whether the host state
has to pay compensation for its regulatory actions.*** The tribunalfiound'that, it is necessary
to take both the effect and the purpose of the action into COW However, before the
court began to analyze proportionality, it found that inter erew the expected
economic benefits of the investment was not suffi y grave so s to Tegarded

=

tantamount to expropriation. In the absence of an e

for a further examination of the purpose of tr%z:re%

In LG&E v. Argentina,*’ Arge 9)1fferen ge Qmeasures adopted to

deprl ati thewas no need

tackle its economic crisis in 2001- 20 S chaII gG E(}"d a shareholding interest
in three Argentine licensed gas d g ccﬂnpa St In% rto encourage investments
by these three licensees, Argenti arantéed to espe e provisions of the licenses and
other legal obligations, % g the Lml gnlua riff adjustment based on the US

Producer Price Inde&@w and| th culati ftarlffs in US dollars. However, as

Argentina’s econ an' esC ds Aai)e)ma enacted and implemented a series of
a’) 4

444 Az Nrgentma (1). 2006 para. 3}

311, citing ECHR'’s case in the case of James and Others, February 21, 1986, paras. 50 and
d also been cited by the Tecmed Tribunal. The ECHR held that, “a measure depriving a person
erty [must] pursue, on the facts as well as in principle, a legitimate aim ‘in the public interest’, and
bear a'reasonable relationship of proportionality between the means employed and the aim sought to be

d... The requisite balance will not be found if the person concerned bears an individual and excessive
burden ... A measure must be both appropriate for achieving its aim and not disproportionate thereto.”
446 1pid, para. 322.
47 LG&E v Argentina 2007.

119



emergency laws.**® LG&E corporations, claimed that Argentina had emgmd its
investment without compensation, which was a breach of the treaty b&@he US and
Argentina.

The tribunal concluded that, in order to establish whether4he regulatory action can
be considered an indirect expropriation, it should take into che context in which it
was adopted and its purposes besides the effect of an actigns e Weferred to the
Tecmed v Mexico award, emphasising that a balance etween the pur si aﬁﬁ;ﬁ(é effects
of an action is one of the main elements to distinguish, from t p@ective of an

international tribunal, between a regulator mea;re,ﬂn\indi@&xpropriaﬁon.“f’o

According to that, it held that states gene@ therig op@éregulatory measures

for general welfare purposes Withou@srring @\m‘rn i@l liability, except in the
N

] bvio?tsly 'spro@?onate to the need being

AN

Se,‘gmnce Argentina’s actions did not

cases “where the State’s acti

D
o

addressed. "*>! Nevertheless, %J\ph
a Is‘,tle d'e}ivation of the value of investments,

lead to an essential depri\% Imo? s

no indirect exproprims fou{n , there there was no need for the tribunal to

&
continue to devel v'ou‘s ti?‘r@n the question of proportionality in order to
’

its pr
see if the deprivation‘amounts to a eﬁpriaﬂon.
& v
N
A $Q
448 The s allowed for contract renegotiation with public service providers, required one-to-one

f private US dollar contracts and deposits into Argentinean pesos (“pesification"), abolished the
@ een the US dollar and the Argentine peso and tariff adjustments based on US inflation indices,
and r

icted money transfers.

para 194.
450 1pid. para 194, citing Tecmed S.A. v. Mexico 2003 para 115.
451 |bid. para 195.
452 Azurix v. Argentina (1) 2006 para 322.
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In the Continental Casualty v. Argentina case,*? the tribunal rﬂg to the

proportionality doctrine in the European Convention on Human Rights a nsidered it as
an appropriate doctrine to distinguish between regulatory mﬁgs and indirect

expropriation. \/

Since the arbitral tribunal had found that the necessit ean was available to the

Argentina under Article (11) of the Argentina-US Bl it concl\aat the actions
@

adopted by Argentina were excluded from the sc ée BIT and ther for d not go
-\

further into the claim of indirect expropriatlon4 also mentioned t ot must be

distinguished between the indirect expropriatio anq)\ \restré& on a foreign

investment which do not entail compen h <€
—\
\T &
3.4.5. The Main CritiC|s he rop mn@ Doctrine
o S\
The proportionality do a ')een ticized>for different reasons. The first
|

argument is the claim tha%:rtlonal has ne international basis.**” The fact that

N 9
the proportionality t(K een al lie by th ropean Court of Human Rights (ECHR)
Eu

in its applicationchhg pean onl/er(_t‘)ﬁn' on Human Rights, and adopted by arbitral

is ed to be “on a legally unsound basis.” **®

tribunals as cmg nalysis
ghret
Proponen t view claim that t\h/?Y:ontext of ECHR is to resolve the disputes between
S
453 Con | v Argentina 2006.
s 160 — 236.
ra 275.

456 1y para 276.

lakotipour, M. (2020). p. 242; Kulick, A. (2012). p.172; Henckels, C. (2012). pp. 237-238;
Leonhardsen, E. M. (2011). “Looking for Legitimacy: Exploring Proportionality Analysis in Investment
Treaty Arbitration”. Journal of International Dispute Settlement, 3(1). p. 119; Christoffersen, J. (2009). p. 1.
458 eonhardsen, E. M. (2011). p. 119.
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the individual rights granted under the ECHR and adopted in the public i@f the
Member States.**® (')

According to this viewpoint, despite the European Union's mgst advanced form of
regional integration process, it is difficult to incorporate into intefgational investment law,
which is built on a dense and complicated network of n -UW bilateral investment
treaties in which arbitrators lack the same legitimacy a ea CWes 460

Any reliable discussion about balance or propo ality testiis p | ‘L) after the
primary norms in international investment agre nts are" uni \/srspemfled 461

However, if such criteria are not explicitly spgecifie mt@i or arelsimply lacking, the

"%

tribunal’s reasoning might be lacking in &aoundat a fcg%valuatlon of indirect

expropriation and legal justification o approa \a'dowe &'\

N
It is submitted that the allﬁ‘/ doctrine &Q&)oe seen as a principle of
international law. It is prowde%nyr Iaw he European, North American,
and Asian continents ore s\p r applied in international dispute

settlements in Europ urt ot Ri nd World Trade Organization (WTO)
&
context. O
In additi y bi ? ves@ént treaties and model BITs have provided for

these s @uch as t Aﬂstrai(a US FTA, Dominican Republic-Central America-

G. (2015). p. 131; Henckels, C. (2012). p. 231; Kingsbury, B., & Schill, S. W. (2009). P. 52; see
u eIer G. (2015). pp 145-147. “While for example the ECtHR in James applied the test only after
estab ing that the measure at stake was expropriatory, the Tribunal in Tecmed implemented the
tionality test to determine the very existence of indirect expropriation.”
460 Nikiéma, S. H. (2012). pp. 16-17.

461 Bonnitcha, J. (2014). “Substantive Protection Under Investment Treaties.” (No. 110). Cambridge
University Press. P. 48; Gerards, J. (2013). p. 469.
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United States FTA (CAFTA-DR), China-Uzbekistan BIT, the FTAs Betwe\¥ada and
the Republic of Panama, The Jordanian- Japan BIT, the Jordan-India 3“@ Jordanian
and Canadian Agreement, the FTAs between United States and Othﬁ countries, the US
Model BIT (2012), and Indian Model BIT (2016).462 \,

This criticism is not directed towards the doctrine pWionality itself and its

criteria, but mostly to the lack in provisions of bilateral i e ttr@sdo prevent this

5 L

risk, as well as the potential of tribunals exercising e discretion, Ii S tted that
_ -
termino

investment treaties must incorporate measures and logy Created exwessly to deal
v

ity a ir consideration

with indirect expropriation within the framework gprog\a i
&

of the state's right to regulate. \C) O
The next critical issue about @rtionapﬂ&_\dogtri ,{é\that it gives too much
N
discretion to arbitrators, and it%{

estrﬁt su tantia@state’s sovereignty.*®® The

arbitrators are free to select thei val stem and.the relevant criteria to explain why

one value is considered importa Mﬁé@er.““ Yet it supplants the role of
democratically elect&s@hew\,'se\imat@puted decision-makers.*®> Some even

&
consider it as a W u jestl qisie‘@aking that is influenced by tribunals’ own
’ 4
m bel&fz and assumptions.”*® In addition to that, the

political, ideol6gica ndm? é\
arbitrator t be fg mr%ith\tre context of a given policy measure. Therefore, the
N

462 3.3.%e¥’roportionality Doctrine in International Investment Agreements.

463 ah, M. (2017). p. 462; Kulick, A. (2012). P.172; Franck, T. M. (2010). “Proportionality in
nal Law”. Law & Ethics of Human Rights, 4(2). p.240; Henckels, C. (2012). pp. 237-238; Harbo,
T. 1. (2010). “The Function of the Proportionality Principle in EU Law”. European Law Journal, 16(2). p.
gChristoffersen, J. (2009). p. 1.
464 Franck, T. M. (2010). p.240.
465 Kulick, A. (2012). p.172.
466 Malakotipour« M. (2020). p. 250; Henckels, C. (2012). pp. 237-238.

123



determination of indirect expropriation should not be left to the arbitral tribu,{Ig because
that will lead to a restriction to the states’ policy space especially in S%anding the
domestic social and economic circumstances in the determination q%_legitimate aims,
and the possible less restrictive means.**’ \,

Basically, it may be argued that, although not rest ing?gu'latory autonomy, the
proportionality principle contributes to ensure that have i{fﬁant regulatory

e
autonomy, which must be subjected to appropriate constraints in order Frevg;g?ﬁbuse of
o _ L A
the states' regulatory authority. It is submitted thatythe ppoporti allty:ztest provides
Y/

\?'r balﬁ&; the competing

interests between the host states and %eign in S. b(ﬁther words, precise

interpretive guidance for the proporti@%y anal \mﬁ% i j@he tribunal’s discretion in
% "?" y N

interpretative methods and strategies that better s&' th

executing the approach to indire priation, whieh V\@ result in a more balanced

&
outcome. \ Q

Y. =
; [ VQ' . .
In order to deepe et the, trea ‘pr&/ ons in the context of sustainable

:

development, it is n Ny

between environ |, so ial‘, a

that t@(;ﬁdjudication process strikes a balance

qno@oncerns. The exclusions, as well as strong

’
ipl@ the treaty's preambles and operative clauses,

affirmations n-economic pri
L. 2 - |
may put t in a pos ondto interpret the treaty in a manner that successfully meets
N
sustair% elopment issues. \('7

this it could be observed that the criticism was not directed to the approach

itself, but mostly to its application in investor-state arbitration. The proportionality test is

467 Malakotipour, M. (2020). P. 251; Sornarajah, M. (2017). p. 462; Christoffersen, J. (2009). p.1.
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the most appropriate criteria for evaluating indirect expropriation and is mast patible
with sustainable development. It is also a reasonable way of approactj&fa) issue that

involves both public and private interests.*® T

3.5. Summary and Conclusion ? ’

This chapter has discussed to a great extent the main % to determine

e
indirect expropriation in international investment law3it.examine$ the c? of@nsensus
S
approach on the subject and how each theory, if implegentedvincor ctIy,Qan potentially
Y/
lead to misuse of the process and an uneyen oltco .\?esse.néa?.to note that in

addressing indirect expropriation, the s@ interes eeéhe economic impacts

suffered by foreign investors (assesse@sugh th \l&-%‘fe t@strine) and the regulatory
N
space (assessed through the poli%er dS‘ctrin must<be’ carefully scrutinized. This

&/
chapter analyses foreign inve \ghtj tecti Aprovided in investment treaties
which results in attractir% n in;‘ stm ssl Q/Qhe cornerstone of the sole effects

doctrine in addressin Mect@ion. gﬂobserved that this line of argument is

evident in the as % aE to @t largely on the actions that deprive the

investor of usifi@ his” inveStmént, |'s' ing of it, and benefits from his ownership are

included we con€e ofofndirgét\expropriation if its economic impact equal to the
AN

N
effect QK g from direct exprb(;?iation. While economic effect cannot be disregarded,

i@r highlights that looking at indirect expropriation only from this viewpoint will

nnecessarily lead to the expansion of the limits of indirect expropriation. The direct impact

468 Fortier, L. Y., & Drymer, S. L. (2004). p. 326.
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of this will restrict the regulatory space and state sovereignty over its territhRtFe host
state will not be able to take some regulatory actions to avoid the obI@ pay huge
compensation fear from claims of indirect expropriation.

While much is the concern to safeguard the interest of host state ir¥facing investment
claims, the application of the police power doctrine can otm equally result to an
absurd consequence of investment law. The police p 0 trin@ely contrasts

L
with the previous sole effect doctrine, which it takeShpto account o ihe eg)?ctive of
: \
a

regulatory action and the public interest that the n seeks ‘to hieverwithout any
Y/

Xn in:/ésg;ent.“sg In other
i estdﬁ-discriminatory,and

,@propriation, regardless of
N

consideration of the economic impact of sugh actiens

words, the regulatory actions that seek t@ a publi

are taken in good faith do not fall within.the scop \HnWr

its economic impact on foreign i nt. %eca wof | utrality and firmality, this

\ &
doctrine gained a great deal of§@ ncj su port@s some considered it a practical
application of one of the%o es in}‘r;:Jf{Ji@ary international law, and some of

bilateral investment M explless\tipulat is doctrine,*™* and it was adopted in

many arbitration sin isP pte&)@he indirect expropriation.*”? The excessive
’

application of d trinmr? lead toibad faith exploitation by the host state, as it can
invoke an w interest duggmsq-l s desires to seize foreign investment. The narrow
N
\e)

application of this doctrine, suchas limiting its application to a certain set of regulatory

<~

469 Priglan, V. (2021). p. 175.
ahimpooradel Asanjan, A., & Soleymani, M. (2021). p. 835.
471 Article 1114, of the NAFTA; Annexure-A (3) Jordan- India BIT 2006; Article 10 Jordan-Canada BIT
2009; Article 12, 2012 US Model BIT.
472 Methanex v. United States 2005; Saluka v. Czech Republic 2006; Chemtura v. Canada 2010.
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actions, environmental protection and public health and safety, may lead to@g the
country from performing its right to regulate and implement the n@ regulatory
actions that may not covered by this doctrine. An overuse of the docttine places the foreign
investor alone in the burden of achieving the public interest, wh&nfair situation,
where everyone must participate in the social responsibilit anmhe investor alone.

A harmonized approach through the probability, S fantA\evt appropriate

L
method to balance the straddling interests, but as canibe seen in the ¢ p’er ;g)ﬂrdpens to
AN
u d

room of uncertainty due its wide discretionary nat thespowe givethﬂ the arbitral
Y/
tribunals. Since the application of the proportionali tesg{s

\gua@ggin international
arbitrations, this chapter proposes that@ernatio est@‘a agreements should

include this test explicitly in its tesl@ﬁs to &lg d j@‘ation by the investment
N
tribunals. Not only this providesa% oq %‘Q

ee to its applicati the investment arbitrations,

it also provides to a certain ?\g’l gitimate pec@s to both host state as to the
irect e

coverage of protection 1%1 ec opri chgnN}e proportionality doctrine can be

&
y.per ing its @reignty over its territory and achieving for
t

he @m of the investor at the same time by studying

L)
defined as the balanc&j@r or *ch , a doctkine that countervails between protecting

the rights of the c

&/

the public int d pruteyv
each case individually aJr'ld roﬁgh wral stages, begins with an analysis of the negative

NV
effectsq latory actions, an&ggds with an analysis of the proportionality between the

un% the action and the negative effects.

his chapter argues that a more definitive direction of doctrinal development should

be seen within the doctrine of proportionality and this can in the long run be seen from the
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concerted increasing interest and acceptance among academics,*”® incorportgmicitly
in international investment agreements*’* and applied holistically in arﬂéﬁaawards.475

This would result in a more durable system of international_investment law that
provides a balance between the state's ability to pursue its public im@flreign investors'
investment protection, and all parties' legitimate expectati s.wgens the impact of the
sole effect doctrine and broadens the scope of indirect riation r!the art of the host

state. It also lessens the impact of the police powers daetrine and the re rlitlogéﬁmdlrect

expropriation on the part of the foreign investor \r
It is also probably time for cross- % io

international economic law, in order to@m the

\een n@q?mnal law and

eanéurt of Human Rights

and other jurisprudence on the use of pr ortl ona Wzi e ‘ﬂ\should be encouraged as
long as it improves the reasonab retat no nwest agreements in accordance
with the text, context, prea d as ed by the Vienna Convention
(VCLT). It should also t% ghted Z[at e [I’I m on proportionality test does not

refer to the doctrine ;{hb’ut prl'na e to t ack of provisions for the mechanism of

implementation i bila era ojle th nvestment treaties, which can be improved
.’
? b)»' é\
L_VY- ) )
473 Alwkel? 21); De Brabandere, L\('& da Cruz, P. B. M. (2020); Malakotipour, M. (2020); Yamaguchi,
S. (20 hu, Y. (2019); Hailemariam.F. (2019).; Wang, Y. (2017); Muir, A. T. (2015); Henckels, C.
(2012); mendijk, J., & Morijn, J. (2009); Kingsbury, B., & Schill, S. W. (2009); Reinisch, A. (Ed.).

hlinski, P., Ortino, F., & Schreuer, C. (Eds.). (2008); Yoshifumi, T. (2001). See 3.3. The

rtionality Doctrine.

474 Anfex |1 of Australia-Hong Kong BIT 2020; Article 6 of Belarus-Hungary BIT 2019; China- Uzbekistan.
11; Canada-Panama FTA 2013; Jordan-India BIT 2006; Jordan-Canada BIT 2009; Jordan- Japan BIT

2018; See 3.3.2 The Proportionality Doctrine in International Investment Agreements.

475 Tecmed S.A. v. Mexico 2003; Myers v. Canada 2000; Feldman v. Mexico 2002; LG&E v. Argentina 2007.

See 3.3.4 Arbitration Practice of the Proportionality Doctrine in Indirect Expropriation Cases.
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over time by increasing the inclusion of this doctrine in new internatiorkwestment

treaties. : c’)

This chapter primarily identified numerous noteworthy ings that might

potentially strengthen Jordan's position in international investm ifically the extent
and protection included in its foreign investment agree nthh will be examined

further in Chapter 6. There are also important features ofui at ond@aion, host state

regulatory space, and foreign investment protectiowy be :lther f"or‘r‘bf;&' chapter
A
from an Islamic perspective, which will be discusse ther i Chapter 5. X
Yv Y
NV S X

—=
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