CHAPTER 3 Y~
N

TEMPORARY WAQF IMPLEMENTATION AND PERCEPTI ”<l , HE
SELECTED STATES IN MALAYSIA

Morary waqf are

tive]s. Analysis was

ine tw and few
Yv

L ]
modern Islamic scholars such as Ab Rahman and nullah /(20 ),'A_li%iman

In the second chapter of this research, the concept of waqgf

explained from the traditional and modern Islamic schola

conducted on the views of Islamic scholars from four

(2009), Al-Rifaci (2006), and Qahf (2000), regarei ei p'fe ion &mporary

ools @VR; the wagqf to
or’s @ﬁ’- In this chapter,

wagf, which could conclude that the absolut&g@ f

be practised either temporarily or per llysas per the

the researcher discusses the implerr%on of te\'raw qq}the selected states in
;E y N
Malaysia: Terengganu, Penang%

ak. ﬂ1e di ssioziée?udes (1) the overview of
%

the fatwas relating to t% Waqf'i‘ ple ‘rgt'atfeb‘n the selected states, (3) the waqf

issues in the selews, (4)f \emew d{éAnalysis, (5) challenges to implement

the temporary f inthese
\Aw\ b

the develop ofwagfiin

5
3:§ verview of Waqf Estamhment and Management in the Selected States in
h

the wagf establishment and a mjt aysia the statutory provisions and

a

O dvent of Islam in Tanah Melayu (Malaysia) was recorded when few artefacts were

ound, which include Batu Bersurat Terengganu, the text of Hukum Kanun Melaka, and

the book of <Aqa'id Al-Nafasi. These three artefacts were considered when the Islamic
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law was implemented in the community in the era of the advent of Islam in Tanah
Melayu (Abdul Rahim et al.,, 2010). The Islamic teaching was believedY'!e
disseminated by the Arab Muslim traders in the 10" century. It is one of t@rs of
the application of the trial of waqgf in Tanah Melayu. One of t jest wagf
implemented in the 19" century is the wagf by Sultan Umar in TeWnu with the

purpose to spread knowledge and nourish education to the societé and public (Yaacob,

In the early implementation of wagf in Tanah Melayu, all Mﬁct' ities

’ N

practised by the Muslims were not recorded a are in t en tmc& The
Musli ho wish t f f will ha&é ill \‘5; I
uslims who wish to perform waqf wi approw e i ag,%_ o is also

known as Penghulu. This situation indic Mthe B&ng in{tié\era is the sole

trustee of the waqgf property. Provided M anagementby the@lghulu of the waqf

\3 9
properties is not well documented pro in ma gﬁg the waqf would occur
}, 0 e,

during the Penghulu’s passik this paint, t ‘(‘jes@aants of the heirs of the

2013).

Penghulu are not informed me of the ert@der the supervision of the late
[

Penghulu is the wagf %y. In trge SC r'to<t<hl descendants and the heirs of the

Penghulu will co MII of [he perty %y the Penghulu private property or

inheritance pr N% .Ho vi(rfthere is proof in any written documents
(o Vs

on the wai tablishment befo

Nasuti W; hig i@lﬁ?}hat té\mosques had been built on the waqf land before
the\

. = S . .
tury in Penang. Th&&?rst mosque established in 1801 on a sizeable portion
In George Town is known as Kapitan Keling Mosque and was managed by the

dcendant of Cauder Mohudeen Maicar, Captain of Chulia. The second mosque is

Lebuh Acheh Malay Mosque, which was built in 1808 and established by Tengku Syed

the{QB‘ century, as previously mentioned. However
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Hussain Al-Idid. Both of these mosques are recorded as among the earliest wagf in

Malaysia. T
Between 1957 and 1963, Tuanku Abdul Rahman Putra, the first Ei%@inister
S

of Tanah Melayu, advocated the need to combine the colonised s in Peninsular

(o\styon is the
i ietbuntil
ppl C§m
currently. Although most of the regulations th ern the Mal

4

sian Citizen are
regulated in the Federal Constitution, all the isSués abo \Ma\ law a@dnder state

jurisdiction. Based on the List II-State@th mnt hedEle f the Federal
Constitution, the following statement Mnte : O

P
rritories uala Lumpur,

Labuan and Putrajaya, i andperso nd family law of
persons professing t& i , inckﬁiing the Islamic law
relating to succesSiom intesta \betrothal, marriage,
divorce, dower, malqtenanc ian imacy, guardianship,

gifts, partitio pusts; Wakafs and the definition

and regulation of

trustees % incd ion of.éarsons in respect of Islamic
religiou& i ow , Institutions, trusts, charities
and itable institutiens gperating wholly within the State; Malay
customsiZakat Fitr Imal or similar Islamic religious

r% 0sq public places of worship, creation
n nishr?e
C

y persons professing the religion of
against efts o t religion, except in regard to matters

-\.in ded in the Fede ist; the constitution, organization and
ocedure of Syariah‘gkts, which shall have jurisdiction only over
\ persons professing the religion of Islam and in respect only of any of
the matters included in this paragraph, but shall not have jurisdiction
in respect of offences except in so far as conferred by federal law; the
control of propagating doctrines and beliefs among persons
professing the religion of Islam; the determination of matters of

Islamic law and doctrine and Malay custom” (Federal Constitution,
2019).
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Based on the provision above, all Islamic law matters including the law of succession,

family law, the status of the legitimacy of the child, and charitable activities ar?&r
eral

the state’s jurisdiction. This condition indicates that each state and @d

Territories have their respective provision that governs all Islamic s, which

include the management and the regulation of waqf in each state, as per the following

table:

X

Table 1: The waqf provision of each state and Fed riedi.l\?aysia.
rovision

Num States ® ?0..
I. Council of Religio Islam and I m,
1 Kelantan Kelantan Enactme ectio 61& W-@?t
|. Wakaf (Terengganu actmgh(gpg X
2 Terengganu Il. Administrat&'m Istamic eligi%s' Affairs
(Terengganu),Enactment,20 ction 63:69)
3 Pahang I. Adminis i Enactment (Pahang)
£\
015, \J
4 Perak @bﬂ of Islam (Perak)
84).
5 Kedah mic "égv (Kedah Darul Aman)
6 Perlis of theZReligion of Islam Enactment
N Iis)['OG (Qeliorl 3=05).
Administration ot.gte Religion of Islam (State of
! Penang Penang) Enaétniént 2004 (Section 89-95).
\ I, Wakaf.(Selangdr)/Enactment 2015.
8 Selangor Il. Ad inistﬁ of the Religion of Islam (State of
Qr) Epactment 2003 (Section 89-95).
\ . Wakaf ( of Malacca) Enactment 2005.
9 g@lka l 11 ministration of the Religion of Islam (State of
% M Iacqggénactment 2002 (Section 77-83).
F 2 |. Kaedah-Kaedah Wakaf (Johor) 1983.
10 Johor ’II. Administration of the Religion of Islam (State of
Jokipt) Enactment 2003 (Section 89-95).
\ 1"Wakaf (Negeri Sembilan) Enactment 2005.
Negeri Sembilan | Il. Administration of the Religion of Islam (Negeri

Sembilan) Enactment 2003 (Section 89-85).

I. Wakaf (State of Sabah) Enactment 2018.

12 Sabah I1. Majlis Ugama Islam Negeri Sabah Enactment 2004
(Section 51-57).
I. Majlis Islam Sarawak Ordinance 2001 (Section 51-
13 Sarawak 54)
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Federal I. Administration of Islamic Law (Federal Territories)
Territories Act 1993 (Section 60-71).
Sources:http://www.esyariah.gov.my/portal/page/portal/Porta
Syariah%20BM/Portal%20E-Syariah%20Carian%20Bahan%20Rujukan/P
Syariah%20Undang-Undang , retrived M

14

It could be seen from Table 1 that seven states emplo Nlar wagqf
enactment to manage the waqf practice, namely Johor, Melaka, Selan mrak Negeri
Sembilan, Sabah, and Terengganu. The other seven states stlll regulate all the waqgf
matters through the State Administration of Islamic L ctm(int/Act, namely
Kelantan, Pahang, Kedah, Perlis, Penang, Sarawak, an eral T rr‘hqki#ection 74

f the State has '1;_~\®Yc:rity
ent by Ninth’Schedule:
N

(1) of the Federal Constitution states that the Legisla

to implement any laws as shown in the foIIoangt.

: e
“Without prejudice to any power, W laws con d on itby any

other Article, the Legislatur e may e laws @l respect
e State Li say, the

to any of the matters enumerat
Second List set out in the Ninth Sche rT ’éurrent List.”
(Federal Constitution, 2 gl’) N\

L} 0 e,

Given that wagf is under sta sdiction, all t mat related to the regulation,
administration, manageme elop t of @aqf properties are under the
authority of the State % |glgu%cjr;|% C), or known as Majlis Agama
Islam Negeri ( A nd| Ran : 10) stated in their study that the State

Islamic Rehg@ ci |st ]rus&cgbf all types of waqf properties, which could
be either speeific<or ge aqgf as the statement by the State Administration of
Islam nactm{n .Exarré,\lt is highlighted in Section 20 of the Council of

@;f Islam and Malay{@stom Kelantan Enactment 1994 and Section 89 of

@lstratlon of the Religion of Islam (State of Penang) Enactment 2004 that:

0 “Notwithstanding any provision to the contrary contained in any
instrument or declaration creating, governing or affecting the same,
the Majlis shall be the sole trustee of all wakaf, whether wakaf ‘am or

wakaf khas, of all nazar 'am, and of all trusts of every description
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creating any charitable trust for the support and promotion of the
Islamic religion or for the benefit of Muslims in accordance with
Hukum Shara"”.

This clause establishes the SIRC as the exclusive trustee of all wagf in eachcta ohd
Afendi and Asmah (2010) defended the provision, stating that appointin% as the
sole trustee of the waqf property secures its administration and efficie d generates

wagf to distribute its benefits to the beneficiaries specified by twors in the wagf

contract. i
!

In Malaysia, all the matters related to Islamic lawsincludi gWgach state

follow the Islamic jurisprudence of Shaficiy schools pt for Perli T‘e@wing

statement is extracted from Section 54 (1) of the?’wstr% Religﬁ?of Islam

T
Enactment (Perlis) 2006: \, 0\ é
- )
“The fatwa Committee shall fo theA\I- a&d@ Sunnah
Rasulullah Sallallahualai salam”. A

s notfoll any o@four prominent Islamic

It was argued that the state of Perlis

schools in regulating Islamic la tt ast,\t-&other states highlighted that
lla

the fatwas or any issue elateZo Islam ust@erred to as the absolute opinion

'3
of the Shaficiy schogls. Fof'ins ectit{h%ﬂ (1) of the Administration of the

Religion of Islam&@ of
C\ 5 Dl £
”TQFa a Committee shall(o_pdinarily follow gaul muktamad (the

vieJW of the a@Syafie”.

nact@ 2003 shows the following statement:

C
It was &My the res rché'rs 't@;most Islamic law matters applied in Selangor were

sulg'%:\t the qaul mu%amad}f the Shaficly schools. This view also includes all the

%related to the waqf. As discussed in the previous chapter, the majority of the

Omic scholars, Hanaft schools, Shaficiy schools, and Hanbali schools, stated that the

wagf shall be valid only if the donor declares it as perpetual. Thus, most of the states in
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Malaysia applied wagf in perpetuity as it refers to the absolute opinion of Shaficiy
schools. However, certain states allow the application of temporary waqf, such a?'u,

Terengganu, Sarawak, and federal Territories based on their respective e@lt/act

as follows: -\

Table 2: Temporary waqf provision in Johor, Sarawak, Teren ganuc, nd Federal
Territories. K}

Num Enactment/Act Pr,
“Wakaf masjid” and
mosque shall be

or the purpose of
al and aqf er than

mosque or for the p se amd %@qf
Section 17 of Kaedah- | other than “wakaf ahli” sh ll b D
1 Kaedah Wakaf (Johor) | temporary, a the waqffunhi 7 | be
1983. perpetual or “ ahli "’.s 1l be tem ry and
not excee years from”the date of the
waqu s _deathyor tw atio;Q@T including

edlcaﬁqn in perpetuity,
of th pltal of property

Section 2 of Majlis Islam

ou h e purposes recognized by
Sarawak Ordinance 2001 'C L2 ty s dedicated, the
inco e oft roperty being given to
\
ma %eate a wakaf irsod, wakaf
uaqqat, wakaf musya’or wakaf

persons’ or purposes prescribed in
Section 18 (1)ef af | “
3 | (Terengganu) nt ,
2016. u l?;ﬁ‘cmy or all of his property.”

< < 'wakaf "' means a dedication in perpetuity
SN ;for ited period of the capital of property
Ad stration o Er religipus or charitable purposes recognized by
IsI (Fedéra 'd Ia#n'-g Law, and the property so dedicated, the

I‘qlto s) A 1 3 m@e of the property being paid to persons or

urposes prescribed in the wakaf.”

Soufcagstp//wyiwesyariah.gov.my/portal/page/portal/Portal %20E-

Syari %M/Portal%ZOE Syar{ah%20Carian%_20Bahan%20Rujukan/Portal %20E-
\('Svarlah%ZOUndanq Undang , retrived May 27, 2022.

? ased on Table 2, it was analysed that only Johor specified the property that
db

e endowed temporarily and the permissible duration to declare the waqf
emporarily, while Sarawak and Federal Territories only allowed temporary waqf
application on the al-wagqf al-khas. Discussion is made on the application of temporary
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wagf in Terengganu as it has been highlighted in the respective waqf enactment as well

as Perak and Penang although temporaray wagf is not applied in their resw

enactments. @
Yv

An overview of wagf management and administration in ; as'presented in the

3.2. Statutory Provision Relating to Wagf in the Selected Stat

previous section. Based on the previous discussion n that the
management of waqf in Malaysia is under state | n as pres d‘n Ninth
Schedule of the Federal Constitution. All aqf i€s ar\‘g]der the

Y‘

this , the focus is

administration of the State Islamic ReI|g|%WC|I (§1‘RC .

placed on the discussion on the implem of existingWaqf @emporary wagf in
the three states, namely Terenggan k, and Pe ? /<\
S

In Terengganu, all the op egejjmmx\éw by the authority of Majlis
Agama Islam Dan A at u Tereng : WEP\cn is known as MAIDAM.
Historically, MAIDAM wa sta I| 1@1&{9 manage all the matters related to
Islamic law and dgvelopment o“ Mushim co |t|es in Terengganu and to assist and
advise Sultan Nga u ;ega |n I c law matters (Nadiah, Hairunnizam, &

Sanep, 20 ensur tha PM ID manages the waqgf properties systematically,
a

r€appF§ed namely (1) Administration of Islamic Religious

two re enactme
A Arenggamu) Enactm&'rctaom and (2) Wakaf (Terengganu) Enactment 2016.

0& In Perak, all the matters related to the wagf administration and management are

der the authority of the Majlis Agama Islam dan Adat Melayu Perak, which is known

as MAIPk. Based on the official portal of MAIPk, Majlis Agama Islam dan Adat Melayu
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Perak was formally established on 23 October 1946 during the reign of Shah Sultan
Yussuf 1zz. On the 1% of May 1952, the establishment of the law related

administration of Islamic religious affairs and Malay custom in Perak was lally
approved. In 1965, the law was revised and replaced with the IslHkReligious
Administration Law in 1965. The replacement of the law was madefagain with the
Administration of the Religion of Islam Enactment 1992 in Following
that, the enacted law was replaced with the Administrati Jy. |g|on of Islam
Enactment (Perak) 2004 to form a uniformity throughout, Mal 'Z\{dxe matters
in the enac §nt @015

S II the-issués re@to wagf,
tablls@dmlakaf Perak

associated with Islamic law including wagf were in

the MAIPK established a specific enactment th

which is Wakaf Enactment (Perak) 2015. B%

Ar-Ridzuan in the conference held on ecember 201 o@d the authority to
Wakaf Perak Ar-Ridzuan to manag@sdminis!_?ia_t! %\d 'd%velopment of wagf in
the state of Perak based on the proﬂd dint W@(Perak) Enactment 2015

N
(Fidlizan et al., 2019). N Q
<

o
In the state of I% the authority/that manages and administers all the waqf

matters is undert ' 's A ma m Pu inang, which is known as MAINPP.

4

According to f|c1a ort Al @ Majlis Agama Islam Pulau Pinang was

'
establlshe% pril /1959, a ap@ed by Penang State Assembly. All the wagf

matter ern bf oﬁ89 5 of the Administration of the Religion of Islam
(S Penang) Enactmen'k@bm There is no specific enactment provided in
ing all the waqgf matters as presented in Terengganu and Perak. However, the

est wagf in Malaysia was recorded in Penang as mentioned by the researcher in the
previous topic of this chapter. Besides, many notable wagf issues are present, such as

the waqf of Masjid Shaikh Eusoff and the waqf of Seetee Aisah, which could be
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discussed by researchers to gain firm information regarding the existing wagf

implementation in Penang and relate it to the application of temporary wagf. Yv

N\

In this topic, the discussion is made on the implementation of wa a%co’jing to

the respective enactment applied in the selected states. Focus is place the discussion

of the four sub-topics: (1) the madzhab to be followed in fatwas and Islamic law matters;
(2) the definition of wagf; (3) the types of wagf, and; (4) w. qf?ﬂlon: perpetual and

temporary. The discussion of the following madzhab i fatwa as

A
&

3.2.1. The Madzhab to be Foll\ Fatwas and Isla aw Matters
N
The Fatwas andgall Wters @ Law in each state in Malaysia

late tol Is
except for Perlis follow the soIL% i dfaﬁqﬁciy schools. In Terengganu, Perak,
and Penang, the @n a sl)cia With@e matters can be referred to in their

respective sti Mas llo

N
W ? (JC—)
Table :%provi‘oi b_s‘p7fo Iom@madzhab in issuing the fatwas in the selected
£ states.
S
Enactment N Provision

“In issuing any fatwa under section 50, or
certifying an opinion under section 53, the
Fatwa Committee shall ordinarily follow the

Section 54 (1) of the
Administration of Islamic

1. | Religious Affairs .
accepted views (qaul muktamad) of the Mazhab
glc')%rlengganu) Enactment Shafie.”
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Section 43 (1) of the
Administration of the

“In issuing any fatwa under section 37, or
certifying an opinion under section 42, the

Syariah%20BM/Portal%20E-Syariah%20Carian%20Bah

2. Religion of Islam (Perak) Fatwa Committee shall ordinarily foII
Enagtment 2004 gaul muktamad (follow the accepted WS), of
the Mazhab Shafie.’ %
. “In issuing any fatwa under sedtion 48, or
Sectlca 54. (1) of the certifying an opinion under Se 53, the
Administration of the
3. . Fatwa Committee shall ord| ollow the
Religion of Islam (State of
gaul muktamad (accepted view ft e Mazhab
Penang) Enactment 2004 ”
Shafie. N
Sources:http://www.esyariah.gov.my/portal/ tal/Portal%20E-

% ujukan/Portal%20E-

in the ummahat al-kutub of Shaficiy schools. Thi

life of Muslim practice in Malaysia, especi in

Syariah%20Undang-Und

retrive May 27, 2022.

see ﬁrthe dail
EK, y

ch as the rule

of performing salah, fasting during R an nd the pr ice ofé\mg wagf.

Certain provisions are off

which indicate the permlssmn

are as follows:

Table 4: The prov%

m‘"".

in the re ac of the selected states,

0
W 0 a

I | S
D%v’?ﬁtnmlttee to decide the fatwa based

ted views. The provisions

£

(Terengganu) Enactment
2001

\V
Num. tm¢1t¢ I c,.,(-’ Provision
>
I f the Fatwa Committee is of the opinion that
F 4 f ~following the gqaul muktamad of the Mazhab
Y"Syafii will lead to a situation which is repugnant
to public interest, the Fatwa Committee may;
ction 54 (2) and (gbf follow theqgaul muktamad of the Mazhab
the  Administration of . L .
Hanafi, Maliki or Hambali.
1 Islamic Religious Affairs

(3) If the Fatwa Committee is of the opinion that
none of the gaul muktamad of the four Mazhabs
may be followed without leading to a situation
which is repugnant to public interest, the Fatwa

Committee may make the fatwa according to
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ijtihad without being bound by the gaul
muktamad of any of the four Mazhabs.

(2) If the Fatwa Committee is of the opini nZat
ab
ep

following the qaul muktamad of t
Shafie will lead to a situation whichfis r nant
to public interest, the Fatwa C e follow

the gaul muktamad of the hab Hanafi,
Section 43 (2) and (3) of Maliki or Hambali.
the Administration of the

2 o (3) If the fatwa Committee is e opinion that
Eﬁgg';gnﬁfzgéim (Perak) none of  theqaul tamad of  the
four Mazhabs may b lowed vlithout leading
to a situation which is “fepugnant public
interest, the Fa Co make
the fatwa accorgding ithout” _bein
nion that
amad e Mazhab
on which is repugnant
Fa %Committee may
Mazhab Hanafi,
Section 54 (1) of th Hanbali.
3 Administration of the e is of the opinion that

Religion of Islam (St m ad of the four Mazhabs
Penang) Enactment . Lo

out leading to a situation

nant to public interest,

ittee may make

ording to ijtihad without being

\ l\ﬂaq nd Eghg gaul muktamad of any of the four

.esyaridf¥/gov.my/portal/page/portal/Portal%20E-
iall%20€drian%20Bahan%20Rujukan/Portal%20E-
riah%20Undang-Undang , retrived May 27, 2022.

Svyariah%20BM al%R0E-S

>,
Based o '&l:it yab(ﬂ;‘lu

to and decide the fatwa based oa%g.opinion of another prominent madzhab. However,

N
the enactment emphasize that the State Fatwa Committee are allow to choose the view
0

\J
Y Lo
ged@t the State Fatwa Committee is allowed to refer

e other madzhab in the fatwa if the opinion of the Shaficiy schools could not realise

0& public interest and needs, such as the method that was applied in Malaysia to pay

zakah al-firrah. According to the opinion of Shaficiy schools, zakah al-fisrah must be
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paid through the staple food (qgt) for the majority of the citizen in the country. However,
it would invalid if it is paid in value or cash. However, the fatwa has allo

Muslims in Malaysia to pay zakah al-fizrah through the value of the stapl@qﬁt),
which is in the cash form due to the interest and acknowledgmen e current

situation. The Fatwa Committee decided on this fatwa based on the ion of Hanafi

schools. V

The Fatwa Committee has the authority to @ f V\li through their

independent reasoning (ijtihad) if there is no opinion from the four promin nt‘ma‘trhab
| &

that could realise the public interest and current . For instance;, ccord'i}tg to the

4 b
}ﬂa{ the N@ﬂnal Fatwa

ned thatthe investment

official website of JAKIM, the 80™ conferencm
Committee, which was held from 1 to 3 F%\n/zo

in Amanah Saham Berhad (ASB) and Mh Saham

the dividends or bonus earned fr :Boa ofﬂ t%r st,
o
indicated that the Fatwa Commk%’ a Io&%ide @twa based on independent
reasoning if there is no ier trf fou : n5\madzhab that is suitable to be
applied. E , b o 4 &
S G¢
N
N . c,)b
3.2.2. The Pefinition of @)
S
4

Consiﬁsi at each state p'r'ese@rlts stipulation as described by the researcher, it is

nal (,Q\I), which includes
A

é)qsrlowed. Therefore, it is

cho analyse the waqgf de%tion in Terengganu, Perak, and Penang based on their

Q ive enactment. The definitions of waqf in these three states are as follows:
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Table 5: Waqgf definitions in Terengganu, Perak, and Penang in their respective

enactment.
\ w 4

Num Enactment Wagf Definition e ?“

wakaf” means—

(a) to surrender the title of a erty from
which its benefit, usufruct or Interest may be
enjoyed;

Section 2 of the Wakaf (b) to surrender theden R usufruct or interest

1 (Terengganu) Enactment | which may be enjo an;@property,

2016.
i e expert services
from which benefit or interest maX'be

or (c) to contribu

enjoyed, I _{')
whether m or kh%‘ﬁrsuant
to Hukum & R

AT x N LAY

“wakaf” means any property from which its
Section 2 of the Wakaf  [fusufruct or benefit or both may be enjoyed for

2 Enactment (Perak) 2015. | any charitable purpose whether as wakaf am
or wakaf khas accordlng to Hukum Syarak,
Y
Section 2 of the “wa}@f” a operty from which its
Administration of i, or nter ay be enjoyed for any
3 se  whether as wakaf

Penang) Enagtment@004 kaf @s in accordance with Hukum

Religion of Islam l

Sources: :
Svarlah%ZOBM/Po 19620 -s\m Caridn%20Bahan%20Rujukan/Portal%20E-
| Syar h%ZQ'sﬁdanq Undang , retrived May 27, 2022.

Based on Ie |t |thzg_§t.be Wakaf Enactment (Perak) 2015 and
igio

Admlnlstr 0 IsIa@tate of Penang) Enactment 2004 had a similar

wagf : . The Wa eﬂnltl rom both of the enactments indicates that wagf is
charity through tmedlcatlon of any property that could benefit the

|ary in line with Islamic law. The phrase “any property from which its benefit or

OQrest” shows that all types of property are either movable or immovable. Besides, as

long as they are valuable and beneficial, the property is valid to be declared as wagf.
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Besides, the phrase “any charitable purpose whether as wakaf am or wakaf khas in
accordance with Hukum Syarak™ shows that the endowed property must not be?@t
the parameters determined by the Islamic law, which is either for al-waqf al-< aqgf
for general beneficiaries and purposes) or al-wagf al-khas such as Wﬁ% schools,
Islamic institutions, and hospital. Based on the researcher’s view, the waqgf
definition presented in the Wakaf Enactment (Perak) 2015 and A istration of the

Religion of Islam (State of Penang) Enactment 2004 imilar te the definition

presented by the Shaficiy schools, which is as follows: \d
23

“The detention on the property which z@'
terminating the ownership of the foundﬁi an i

Y

for the good purpose as well as to wors
1997).

This definition was presented by Imar\wywi asecorded %QI-ShirbIni (1997)
«ani Alfa

in Mughniy Al-Mu#taj ila Macrifah

the wagf definition in the both ena s did not mention fh}phrase “by terminating

q %
the ownership of the founder ‘ n s, th er Qm"r%d that the wagf definition
N
presented in both enacfntsz not pre ysipte@mhe Islamic scholars of Shaficiy
schools. \" "C}/

In Tereng@he 'tion Etée’d in section 2 of the Wakaf (Terengganu)
¢
Enactment g@jiﬁ‘e nt fr tH’e c@(}é? two states, as shown in Table 5. According

NN
to the a% ioned"defi "lpn, itﬂ& concluded that the waqf definition in section 2
X
f wkaf (Terengganu) @étment 2016 includes an additional criterion for

e ent, namely the validity of the property advantages to be regarded as wagf. This

o

rgument indicates that the waqf in Terengganu is not only limited to the physical
roperty, which comprises immovable and movable assets. Besides, the benefits and

the usufruct of the asset that can benefit humans are also considered the waqgf property,
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while the expertise and services from any experts and volunteers shall be valid to be
considered as waqf. From the researcher’s point of view, this definition is similawnve

wagf definition of Maliki schools by Ibn ¢<Abd Al-Salam, which is as follo(%

the needy although by tenancy or lease based on the period

"Contributing the benefits from the property owned by the founder
Z?Med
al-waqif (Al-Dardir, 2007)"

Based on this definition, it was argued that the wagf in the ools is not only

or is also allowed to

itis Mygh lease

N
or tenancy contract and any types of benefits suc e expertise a r\'ic@

’ b &
M aqf da@ftion stated
in Wakaf Enactment (Perak) 2015 and AWM o‘ﬁh igio o%lslam (State of

limited to the full ownership and its physical endowment.

endow the benefits and the usufruct of the property altho

Based on the discussion above, it was cWed

choo@lt is indicated that

the wagf in both states is only p :lss'i’le ao%tged etually as the Shaficiy
o
schools only allow wagf in per{tx%. Meanwdhile jthe a&&% wagf definition in Wakaf
NN
mil

(Terengganu) Enactment ZWpear to bes 0 the wagf definition from the
2 : [
Maliki schools, as previously discussé rﬁa(}@ it is indicated that the types of the

property accepte@hf are 'nore tensi@
N
O
ff} ¢ 27 6

@,
3.2.3. T@; of Wagt./, é\\
A\ N

Penang) Enactment 2004 is near the definition of Shafje

e

-

In ter two, a discussiohswas made on the matters related to the types of waqf

‘%on the previous Islamic scholars’ perspectives. In the traditional Islamic

oisprudence books, most of the previous Islamic scholars have categorised waqf into

two categories, namely philanthropy wagf (al-waqf al-khairiy) and family waqgf (al-
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wagf al-dzurriy) (Al-Dardir, 2007; Al-Kashnawi, 1986; Al-Nawawi, 2008; Al-Shirbini,
2019). Various types of waqf have been implemented in the selected states’ sw
enactments. In Penang, two types of waqf are stated in their respectiv@tion.
According to Section 2 of the Administration of the Religion of Islam ( Penang)
Enactment 2004, the types of waqf that have been recognised in the ean;nt are wakaf

am and wakaf khas, as shown in the following statement: \)

“Wakaf am” means any wakaf th re teli f
general charitable purpose accor t kuuﬁ:
Syarak; “wakaf khas” means a wakaf is ed

at
for specific charitable purpose a ing fo ul'n&(.}‘r
Syarak™

Based on this provision, the researcher opine?mhe tgg jes of \A@mtated in
Administration of the Religion of Islam (w’enan menl'$4 are general.

In the stipulation, the interpretation OMI am indicates that onor endows his
S
Jés.the donor endows his

Qgicia i@\sv a R

alsin need. In ni‘rasz@akaf khas in the stipulation

A

onor for icularpurposes and beneficiaries. The

|
clude tge do r gndowing his house to his children, his

land to build a mo N many b\mgs to@ﬂ schools for the orphanage. Besides,

the researcher @ at al- ]dzurq} categorised under wakaf khas according
’

property for general purposes a

>
=

garden to be utilised by any indi
denotes any wagqf declared

examples of this conditi

SR

to the Administration of the Religion @Iam (State of Penang) Enactment 2004.

toty -
n K, “wakaf am a%?’wakaf khas” are stated in Section 2 of the Wakaf
e

En%e (Perak) 2015. The &ﬂmtion in the enactment is identical to the definition in

ministration of the Religion of Islam (State of Penang) Enactment 2004, as

oicussed previously. However, the state of Perak has also included additional types of
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wagf in the Wakaf Enactment (Perak) 2015. Section 10 (1) of the Wakaf Enactment

(Perak) 2015 presents the following statement: Yv
“A wagqif may create wakaf ahli, irsad, musyak, musytarak, K&')

shares or wakaf takliq to his property.”

According to this provision, it was found that the state of Perak has ed “wakaf

ahli”, which indicates its respective definition compared to w According to

li’%uid be defined as “a

erson Qr persens for the

purpose of charity”. Based on this definition, itwﬁdt at famil arf ar{mkaf

Section 10 (2) of Wakaf Enactment (Perak) 2015, “wakaf

wakaf dedicated by the wagqif to his family or a sp

e,

ahli” is a waqf declared for the donor’s family members or}el tives, or aQ)Lspecific
JGiitio e
nition providéd by Ibn Al-

cond CQapter of the topic

individuals. This definition appears to be paralle% the
Humam (2003) in Shar/ Fath Al-Qada a@)ed i
%w

i am Z(m) stated that the waqf

of Family Waqf. However, the definE:on b u
&
declared for the donor himself is alsoxconSidesed fami wa@ previously mentioned,

4]
the family wagqf factor is not iﬁ&* no@!’;:jn A@%fistration of the Religion of
N

Islam (State of Penang nac%ent 200’ i §

'3 ’ &
“Wakaf irsawﬂ be| S “a é erty endowed by the State Authority,
& 10)/40)

rot. odies according to Hukum Syarak”. Al-

corporation, institutiony org.
o !
Zuhaili (15@d in Al-Fiq IJsI@%?wa Adillatuh that wagf al-irsad is a type of
N
wagf es% by }nbgj rnme@or the sake of public interest, which includes
endowing a land to build schootsf’efv.hospitals. In the second chapter, the researcher has
N

c ised wagf al-irsad under the types of waqf based on the donors. Given that waqf
alfissad is considered a type of wagf, Al-Shirbint Al-Khatib (1997) stated in Mughniy

I-Mu/taj ila Macrifah Ma<ani Alfaz Al-Minhgj that the government is a representative

of the Muslims and al-waqif. Thus, it is valid for the government to endow the property
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from Baitulmal to realise the public interest either for general or particular purposes as

long as it complies to the Islamic law. Yv

The other type of waqf mentioned in Wakaf Enactment (Perak) %‘wakaf
musyak”. Based on the Perak wagqf stipulation, this waqf is defined as “to éndow any
rights of any property which is jointly owned and cannot be divided”. example, this
type of waqf commonly occurs upon an individual’s desire tov a land owned by
two parties or more. In this case, Islamic scholars showed t op'nions on stating
the validity to practise this waqf. As discussed in the first chapter tM@f ak%uaqf

! N
al-mushae, the researcher adhered to the opinion ajority Islamic Schalars and

4
the Shaficiy schools. Based on the researcherYﬂ'Mt ofswiewydthis ty, 'ejg;waqf is

categorised under the types of wagf from te\Mectiv‘}e\of f proﬁ/.

\m )
“Wakaf musytarak” is stated in k T\% (@) 2015, which is
A

defined as the “consolidation of several w. ncluding aia\)waqf created by way of

9 Q—
istibdal and wagqf shares” . &Evious C sc@l‘a‘rs stated that al-waqf al-
N
mushtarak is a waqf e bli%d by the donor Fn@ifies the benefits of the wagf
s of Dne iGi

property into two type fIGL@ r J@mle, half of the benefits of the wagf
property contribu@ca@@l-kh irty, such as the poor and the needy, while
N

the other half@\\/aq ba%\yduld.t%'ﬁhannelled to the al-ahliy categories, such
as family %S and jany ?ar cu.léél{dividuals (Al-Dusuqi, 1934; Al-Ramli, 2002;

n
Ibn CASdl 03). This ype{)f %W has been practised since the early advent of Islam

<
t:%t e practice of the Corﬁnions of Prophet Muhammad S.A.W, such as the waqgf

idina <Umar R.A (Al-Zuhaili, 1984; Qahf, 2000).

0 In Wakaf Enactment (Perak) 2015, “wakaf shares” and “wakaf takliq” are

considered the types of waqf applied in Perak. According to the enactment, “wakaf
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shares” is Known as “to endow paid-up share held in any company or business or trust
shares or other financial instruments”. This definition indicates that cash WNS
allowed to be applied in Perak. An interview was conducted on 10 Janua@with
Dr Lugman Abdul Mutalib, a member of the Fatwa Committee of the sﬂ&Perak. As
a representative from Perak Mufti Department, he stated that cash wagf is permissible
to be practised. However, the collected cash wagf should be orw into a tangible
property or a matter that benefits the community. Mean ‘V

k«,f taklig” in the

stipulation is “a wakaf which only comes into effect upo ditions ned by the

"X
forced wh Illtrl@nor’s
asz\E«ﬁa t (Pe@ii 2015, it

fter r@;h, the waqf
rde{ﬁ?will (wasiyyah).

However, Section 15 of the Waka%ctment \ak 2 @aborates that “wakaf

N,
takliqg” shall be void and reva%(a) tﬂ'e condition <zé?rmined by the donor is

contradicting with syarac arq an\z rittT ) the ﬁition stipulated by the donor
does not occur, or (c) % e condition

4
other beneficiaries. \ l \

In Tere%l/\u,t typ "qqf 8)@

appears toQ imflar tg Perak ‘and éuang. Section 14 of the Wakaf (Terengganu)
Enactfw menﬁowzﬂ;at: 4\

wagqif are fulfilled”, which indicates that waqf will

conditions have been fulfilled. In section 9 (2)

is stated that if the donor determines that t

shall be valid only for one-third of roperty as it Is

:n{ad@r self-benefit and will harm the
&

O
&

in Wakaf (Terengganu) Enactment 2016

cg'

\ “The types of wakaf vmch may be created under this Enactment are;
(a) wakaf am, and (b) wakaf khas.”

§ on the researcher’s point of view, these types of waqgf have been highlighted in

e Wakaf Enactment (Perak) 2015 and Administration of the Religion of Islam (State

of Penang) Enactment 2004, as previously discussed in the research. However,
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additional types of waqgf have been highlighted in the Terengganu wagf enactment. In
Section 2 of the Wakaf (Terengganu) Enactment 2016, cash waqf is defined w
cash contribution, gold value or those similar thereto from any person for@pose
of wakaf”, which indicates that the state of Terengganu has allowed t ication of

cash waqf. Based on the researcher’s point of view, cash wagf is cate%ised under the

types of waqf from the perspective of property (al-mauqqf). Segtion (1) of the Wakaf

l

(Terengganu) Enactment 2016 stated that:

The description regarding “wakaf'irsod”, “wakaf misya’”, apd_*“wakaf musptarak” in

Y
the Wakaf (Terengganu) Enactment 2016 is similagto t aqgf %fggﬁtion.Thus,

the researcher opined that it is ur@ to m rthetgbﬁcussion on the
ver, |

aforementioned types of waqf. Ho \‘BLJ,QTh '&Wakaf (Terengganu)

) Vﬁy
Enactment 2016 mentioned “w@abblﬂ” and “wak \uaqqat”. Subsequently,

o
the types of waqf will be extemy diic he n‘e\g%pic.

~
-
€Y

N
o Dol O
Analysis W&S%J tedfon th dttmérﬁ) related to the waqgf matters of the selected
O
a

states. T %rar*

TerengEnu ased on their respective waqgf enactment. Although the application of wagf
\

gfswa: n@mlemented in these selected states except for

(2]

i lected states is mostly allowed in perpetuity, there is no specific provision that
ly states the requirement to implement wagf solely in perpetuity. Following is the

Qtement in Section 4 (2) of the Wakaf Enactment (Perak) 2015:
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“A wakaf which has come into operation shall not be sold, transfered,
given by way of hibah or inherited by any person.”

Based on the above statement, wagf property is not allowed to be sold, transfegdilven
away to others as hibah, or inherited. This phrase also indicates that thS ws only
permissible to be implemented in perpetuity. Furthermore, it was argued that this phrase

is based on the prophetic traditions regarding the wagf of Sayyl ina Umar R.A, which

is followed by most Islamic scholars in the statement that w nIy allowed to be
practised in perpetuity (Al-Nawawi, 2008; Al-Zuhaili, 1 er there is no
specific phrase or provision in the Wakaf Enactment (P pecm%ally
mentions that wagf is mandatory to be implemen p tuaIIy

Y‘

The application of wagf based on Wakaf actm ) 20 5\'§rrmlar to the
wagf application in Penang based on the wratl olf elngn of Islam (State
of Penang) Enactment 2004. Although the exi lw Iequation in Penang is
only allowed in perpetuity, therel‘é%cn‘hc ovision or d%bse stated clearly on the
requirement to solely practiSe,the perpet aqgf. &%’prewously stated by the
researcher, the interpretation'@t “wakaf am’ nfi 51\.%/’ khas” based on Section 2 of

the Administration of the |g|on\ §tc4},of Penang) Enactment 2004 solely

highlights the pu \he at|o fwaqg}vhlch could be for general or particular

pUrposes. In te |tﬂ?gﬂgh at there is a type of waqf that could be
declared UI wclﬂ\p arily~based on the donor’s desire. Moreover, there is
a type‘ef that is only a{o%?'to be implemented perpetually. For example, the
pr % “wakaf khas” in S}Nak is allowed to be implemented either in temporary

%etmty, as stated in Section 2 of Majlis Islam Sarawak Ordinance 2001:

0 “"wakaf khas" means a dedication in perpetuity, or for a limited

period, of the capital of property for religious or charitable purposes
recognized by Islamic Law and the property so dedicated, the benefit
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and income of the property being given to specified persons or for
purposes prescribed in the wakaf; ”

The provision above indicates that the donor could decide to declare the wakm
perpetuity or for a specific period if the waqf is categorised under “wak ", This
provision is in line with the Federal Territories based on Section 2 of the Administration
of Islamic Law (Federal Territories) Act 1993, as described in the@zopic. Based
on this provision, it was argued that Penang only defines waqf i al without clearly

stating whether the wagf is only allowed in perpetuity or te ily. '

In Terengganu, the waqf could be applied er in per et:lt\(')gtem@’dry
Section 18 (1) of the Wakaf (Terengganu) Enac t 2016 ;ta S t tthe‘éjg or can
declare the waqf either as “wakaf muabbad” or * kaf \Tag InS a(un 18 (2) (b)

(c) of the Wakaf (Terengganu) Enactr@( Swak muabi){z 7 and “wakaf

muagqat” is defined as follows:

(') %T S
“(b) “wakaf muabbad% gfvzﬁg as m@petuzly

“(c) “wakaf muaqqati méans givingas wakaf g@ certain period;”
akaf V@bad " can be known as a waqf
that is not bound to ar%lflc erio equael, If the donor declares the waqgf as

“wakaf muabbad Nt a@ e bzz)@ to any particular time. The waqf will

N
be perpetual @plle wjth akjsole_tg.aplnlon of Shaficiy schools as stated by Al-
'
Shirbinl n M E@)/ At ila Matifah Masni Alfaz Al-Minhaj.

Mean: Wwakaf mu qat' can;?e perceived as a type of wagf that is bound with a

Based on this provision, it ued ’wat !

riod of time as spebl%?ed by the donor in the wagf contract. However, the

spK
‘%/ muaqqat” stated in Wakaf (Terengganu) Enactment 2016 is excessively

Geral For instance, the application of temporary wagf in Johor based on the respective

stipulation is precise, as stated in Section 17 of Kaedah-Kaedah Wakaf (Johor) 1983:
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““Wakaf masjid” and wagqf for the purpose of mosque shall be
perpetual and waqf other than mosque or for the purpose of mosque

and waqf other than “wakaf ahli” shall be perpetual or temporary,
and if the waqf unbind it shall be perpetual or “wakaf ahli” shall

temporary and not exceeding 60 years from the date of the wagif’.
death or two generations not including wagqif.” 5

Based on the provision stated, the wagf could be declared temporary if.it is other purpose

of wagf than mosque. The researcher also opined that aI-waw iriy could be
expressed either in perpetuity or temporarily, while al- aq?—'ﬂurri can only be
declared temporary. The provision also highlights tha%qf hlit is declared as
temporary must not exceed 60 years or two generations withou ing the Qonor
| &
himself. From the researcher’s point of view, t plication of t porarQNNaqf is
4

r,“the pre@ﬁs Islamic

y W q'f{

This research

parallel to the absolute opinion of Maliki scheols. H
scholars did not specify the time Iimit%wth
highlighted the importance of revisinmdstiw

wagf to be implemented syste:call a&d% ing

o
temporary wagf enforcement. \ AQS*—
N
Z 'S
'3 ¢ &
3.3. Interview D@ysi@ @)
N
In conductin%\se chq?n}aiitzﬁge/ research method was adopted due to its
f thi

n r&g@ing the temporary

isk of managing the

%

compatib'lQm thi’n ure) 'sq}e(éch, as mentioned by the researcher in the first
chapt: %article. S daré (@ stated that qualitative research is a term that can
b w’l ed as a way to stu&' natural social life with various approaches. Taylor,

n, and DeVault (2016) claimed that this method is commonly applied to research

Ot aims to produce descriptive data. The data could be obtained through people’s

thoughts either in the form of written, spoken, and observable behaviour. Creswell and
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Creswell (2018) stated that one of the characteristics of qualitative research includes
multiple sources of data, such as interviews, observations, documents, and aud?uul
information. In this research, interviews were conducted to gain data r@ the
temporary waqf implementation for the selected states. In the intervie ion, a few
respondents were approached as the representatives from the StateWc Religious

Council and State Mufti Department, which are as follows:

Table 6: The respondents for the int@;on.ki
Symbol Respondent ’ ;\zﬂmg'

iy . O
Tuan Haji Yaacob bin Abdullah. P
- - V- Noyéniber 2021
V1 Senior Assistant Secretary (Wakaf Sum NQ

Mal Management, %8'50 am
Majlis Agama Islam dan Adat yu Teren u & '
\

(MAIDAM). {
7
Haji Talib bin Abdul Ra@s _>\Y ,Q\ 9 November 2021
N
V2 Pegawai Penyelidik 6 v,

4 .
Jabatan Mufti Negeri Terengganu, i &43' 10:00 am

Tuan Munawir b amed No i \L
| ? f S
Pegawai Tadbir, 2 e 4 January 2022
IvV3 | Division , of kaf hn( al !@égement and

Develo \ | 2:30 pm
Majli ma m gdan A\ Melayu Perak
(M%% Sy O

b "‘ S
Lu

ociate Pries rﬁ. @an Abdul Mutalib. 10 January 2022
V4 atWa Commi JofP?'l\:

.\. atan Mufti Negeri.Pérak. 2:30 pm
%‘v

Tuan Haji Fakhrudah bin Abd Rahman.

Division of Property Development and Wakaf

Property,

Majlis Agama Islam Pulau Pinang (MAINPP).
Sources: Author’s declaration.

V5
8:30 am
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To arrange the interview session with the targeted respondent, the targeted SIRC and
the State Mufti Department were targeted to make inquiries regarding the proce

organise the interview sessions. As directed by the SIRC and the e%«/lufti
Department, the application letter was distributed to the targeted resp to notify

and ask for their consent to organise the interview session and negotiate the date and
The interview session was conducted in the a agKLo?ering that
all the respondents were Malay native speakers. T searcher asserte its \c‘@'ﬁcal

her,
to separate the language barrier between the inter s to obtain acCurate l‘_c mation
4

and a thorough comprehension of the research %tr'al ahe\ swell Creswell

(2018) mentioned that the qualitative c teE S r;\v id” to be ‘tonducted with

time with the interviewees.

participants face-to-face, through phmm, W{fi gr&Qnterviews. As the
f

interview session was conducted :rlna th% %’( ﬁS-Cov-Z, or known as
erehe

4
Id t

honsﬁs and online platforms to

replace face-to-face intervi ch as ZOQM; Mij \oft Teams, and Google Meet.
N
S Wi

All the interview sessio e condyt dhi%rucial information and data for this

O

\
research. /&\ O §

Accorﬁ%\Da iel"an gvr'1e(r§25)06), the qualitative interview design could

be applie %@foyn s:@)i o@conversational interview; (2) general interview
b4
r

guide

>

COVID-19, all the interview

h, and; (3 standa«dﬁgd open-ended interview. The standardised open-

e interview was performed to gain the respondents’ data. According to Saldana

11), the open-ended interview holds the potential to generate more than one-word
onnses from the participants, who are allowed to fully express their opinions, ideas,

and experiences (Daniel & Turner, 2006). In this case, analysis was conducted on the
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data from the interview session held by the researcher from 12 October 2021 until 10
January 2022. The interview data were separated into three main themes, which )
the types of wagf and the applied madzhab as islamic legal sources in the s@%?t:e
application of temporary waqf, and (3) the principle of temporary waqf %entation.

All of these themes will be discussed thoroughly in the next subtopic.q

N

3.3.1. Part One: The Types of Waqgf and The Appli adzha a! Islamic Legal
Sources in the Selected States

L ]
The researcher focused on the first theme of the inte session, spe fi’a@ ious

types of question waqgf that were applied in the selectee statesf’Base ntr&‘ﬂ?eviously

p

discussed enactment, the types of waqgf wergdivided in es: a kaf am” and

b) “wakaf khas”. In the interview ses'\% researc use question on the

application of “wakaf khairi khas” &diwaka \hKT r}'@uhe respondents gave
o S

the following answers: ‘% “ Q
- Int nﬁi&m IS.
\ G
Res. “Wak gvKhas” U J | SO “Wakaf Dzurri”
-'b-/ “There is a problem in practising the
\ l >. akaf dzurri”. The problem occurs
& Q;.when it comes to the management and
O enforcement stages. Thus, it is
\ ¢ J C—) difficult for MAIDAM to endure and
: (X3 * )
manage “wakaf dzurri”.
“%re no fssues on th yakaf
(v khds'’. ty IS &lready “If there is any person came to us to
V1 nd b 4

practised in | waaf their property as “wakaf
rengganu.”’ C.}’ dzurri”, we will recommend for them

N to establish and declare the waqgf as
“wakaf khairi khas” or “wakaf
khairi” for the mosque, or ‘“‘wakaf
khairi” which the benefits of the
property can be contributed to the
public.
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“If we observe, there are many other
countries that have not apphi

“The term that we used in MAIDAM
is “wakaf'khas”. Thus, “wakaf khas”
is existed and applied in
Terengganu.”

“If the wagf has been specified and
declared for a mosque, then the

“wakaf dzurri” because it iSshard, to
manage and has a lot of prob -
“The establishment ofy thes waqf

depends on the desire nditions

determined by t donor. For
instance, sometimeg?'practice of
“wakaf dzurri”

“wakaf khas”,

o can be known as

V2 maugqf is only allowed for a mosque. lared by the donor
This is because it is subject to the 1”7, the benefits of
well-known Islamic legal maxim Mﬁ;d to the
which is "shar¢ al-waqif ka al-nass res eqi-fic
al-shari<".” benefi the

Channelled to
“Basically, the waqf assets in Perak
have been classified into; firs
ﬁemetery, secondly is the worghi W b0i” i6oxisted and has
ouse §uch_as MOSQUES andey < been recarded @the enactment.
Th; tlhlrdolt; theﬂ:SIamt'ﬁ re!lg h ev in_M IPk are incapable

IV 3 zcrp(r)lgr?ége w:I:‘are ir;ntr a%(5olk§ %ﬂx dpractising it. We have

X tre. All of th afa 0P atteﬁgt)n to manage ab(_)ut

OuSe centre. 4500 Yot ofagf land in Perak which
considered “wakaf k “hisfor thé,Cémetery, mosque, schools,
“There is about 45 f waqgf lan nds@v :
were preseged r squel | | Q-
cemetery, schools, and so onf’. L L,
““Wakaf khairi khas” \quL can | O
be knowngas general l/vaq I-wa RE'
al-<am) wit peci e.” M

’ I (_/ ““Wakaf dzurri” can be categorised
“In V% ion} basic yﬂvaﬁm"&n as “wakaf khas”. Basically, when the
be%' into] two)types \K IS | waqf is declared as “wakaf dzurri”,

IV 4 | gwakafam” and “wakaf khaS*. If the | the property as well as the benefits of
%decla edmd;;'cate%;ed as | the property will be contributed to the
‘wakaf khairi khaS”,g/ aqf also | donor’s children, family members,

ill be considered as™wakaf khas”, | and heirs.
which means the wagf benefits will be
contributed to  the  specific
beneficiaries.”
“Basically, there are two types of | “In the matter of ‘“wakaf dzurri”,
V5 wagf that has been practised in|there is a case where the donor

Penang, which are “wakaf am” and
“wakaf khas”.

clearly stated that his heirs are the
beneficiaries of the waqf.”

159



“We in MAINPP will categorise the | “In 1896, there was a trust of waqf
waqf as “wakaf khas” when the waqf | specified for the donor’s hei

is declared for any specific purposes | family members to further thd% y.
by the donor.” This waqgf can be con(djs as

“wakaf dzurri”.”
“For an example, the establishment
of wagf Seete Aishah in Penang. The | “In the matter of “wakaf dzurri”, 1
Fatwa Committee of Penang has | want to refer to the c%\/vaqf Seete
concluded that the waqgf of Seete | Aishah. The contract Stated that the

Aishah is considered “wakaf khas” | waqf is for the maiptenance of the
because the donor has mentioned the | mosque, the of the mosque,
desire and the purpose of wagqf | and so on. extra of the benefits of

willfbe contributed
or’s ow family
i
urces: Authar’sideglaration.
BAS
Based on Table 7, the researcher could conclud e pre&(ce aqf in.;% selected

states can be divided into two types, whic Mzkaf
in their respective stipulation. All N ondents s

application of “wakaf khairi khas%“wakai\%’slt {{%een permissible and

- 0 &
practised in the selected states ently. Based o the‘taple above, the respondents

X

agreed that “wakaf khairi kY\p ty a thatgpreserved for specific purposes
and beneficiaries, as s;% y the bnj‘,th& f contract. Although it has been
applied in the sele Mtes, i'

difficulties in %ﬂg the

¢ z (.)

khas”. For ﬁm , IV 3 mentioned @MAIPK IS not able to enforce and practise the
“wakaf% at the'l nvam?;l due?l'g"st\heir obligation to manage the existing waqf land
thathhbe considered “wa@haim’ khas”, such as the wagf for land to build the

m , schools, and cemetery. Given that the “wakaf khairi khas” is limited to specific
Qr oses and beneficiaries as desired by the donor, it will narrow the opportunities for
e SIRC to expand the potential of the waqf property for more significant advantages
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specifically. the wagf
to the
members”.

(WY”an “wakaf'khas” as stated

nd th (Gl'ate Islamic Religious Council faced

perti ?ﬁttﬁat are categorised under “wakaf khairi
PP



in the future. To illustrate, the SIRC is unable to develop and maintain some wagf lands

in the manner anticipated by the donor due to the current situation and demandsz

“Wakaf dzurri” was classified by some respondents as “wakaf A sho
in the table above, IV 2 and IV 4 stated that “wakaf dzurri” could be considered
“wakaf khas” as the benefits of the waqf property could only be utilised?by the donor’s

family members, children, and heirs. However, the app icat d the practice of

“wakaf dzurri” are different in the selected states. In P ak jzurrl " has been

applied and practised, as stated by IV 5 in Table 7. The respondent cle aid thgt-the

application of “wakaf dzurri” in Penang has be orded since 6. 'Beg'rdes the

4 b ¥
respondent mentioned that the practice “wakafy' M be referred to in the

case of wagf Seete Aishah when some f bengfi e W@ property were
allocated to the donor’s low-income fmn ver @researcher opined

Ky

that the establishment of wagf Seete,Aishah ca rlsqggj}al-waqf al-mushtarak,

given that the benefits of the opertl re Ioczﬁ&r general welfare such as

the maintenance of the mo%nd ju e S@w income family members as

mentioned by IV 5 in

2016, a&% din Jih pr |ous t@ However, IV 1 and IV 3 stated that the “wakaf

t to be practised d];g.rak and Terengganu. As seen in Table 7, IV 1

E\ed the difficulty faced by MAIDAM to manage the “wakaf dzurri” at the
e

dzur, z

nt. It was also stated that if any individuals wish to perform “wakaf dzurri”,

QAIDAM would suggest that the donor declares the waqf as “wakaf khairi” or “wakaf

khairi khas”. In the state of Perak, IV 3 mentioned that MAIPk is unable and not ready
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to practice “wakaf dzurri” yet. As mentioned in Table 7, IV 3 highlighted the focus of
MAIPKk on developing “wakaf khas” land. Based on these statements, it was cow
that although the provision of “wakaf dzurri” has been mentioned in the res@j aqgf
enactment of both states, “wakaf dzurri” is yet to be establishe practised
systematically. Currently, there is no comprehensive guideline that tate Islamic
Religious Council can refer to develop “wakaf dzurri” s stWally. Thus, the

researcher argued that it is crucial to employ a guidelin f eW’)rk to draw the

potential of wagf through the temporary wagf concept. \d

|
As previously mentioned, the selected highlighted the"_(éspective
4

enactments that fatwas on Islamic law matters We w ased o@'fe accepted
views of Shaficiy schools. The research{N!i ues i(;\ed res (ﬁnts regarding

whether all the fatwas agreed upon byNtat fatw

aT mi_{g)dre compulsory to
follow the accepted opinions of ‘%})sch’(\)%e fat&/\}ould be decided based
|§

u
on the other madzhab accepte& : Thﬁjentsﬁers to these questions are
as follows: Y' ’ N

'S

N

Res. .y A ment

NS T, &’ o |
n the Addiinistration’ of Islamic Religious Affairs
erenggany) nag&eht 2001, generally, all the fatwas

musk be deCided rding to the madzhab Shafi<y views.
However, in somuzmtuations and cases, maybe the views of
madzhab Shafity are not suitable to be followed and
implemented. Thus, the State Fatwa Committee are allowed
to decide the fatwa according to the views of another
prominent madzhab. For instance, based on the opinion of
madzhab Shafi<y, the zakat figrah must be paid through the
staple food (qat) for the majority of the citizen in that
country. But we pay the zakat fisrah in cash based on the
views of madzhab Hanafi because of interest (maslahah). ”
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V4

"This matter has been written and stated in the enactment.
According to the Administration of the Religion of Islam

(Perak) Enactment 2004, the State Fatwa Committee shal i
declare the fatwa by following the absolute opinion

madzhab Shafidy. It means, the State Fatwa Commi tg‘)
must decide on any fatwa parallel to the opinion of ma%
Shaficy as mentioned in the enactment. Practically, the
State Fatwa Committee of Perak certainly refers
absolute opinion of madzhab Shafidy in
fatwas."

"However, based on section 43 (2) of th amienactment,
it is stated that the decision of the fatwa

another prominent madzhab if the o
Shafi<y contradicts with the public i
shows that the Fatwa Committee i is
of madzhab Shafi-y. In certain
changed to the opinion of anot
necessary. However, there is a

constructing the fatwa if the a

Shaficiy does not realis M

refer to the qaul r%r gau e@;ah of

madzhab Shafidy. If’N elevant to be impl ed, we
nothex_prominent

will refer to the jaccepte o
madzhab. If no rel plnl% e%ed the Fatwa
Committee Counc g th 0 decide the

Usu , we

IV5

"4
or t ﬁ/lufti Department.
Although t rﬁ that the fatwa must
be de% ording‘to t ?om of madzhab Shafi-y, it
does not mean that the restricted to the opinion

zhab B’\} Thlslgy be referred to as the
Lﬁm efa hat have been decided based
nt

oplrﬁbn\ othe{ minent madzhab."

Based o

decide ba

S%

that the State Fatwa Committee would refer to the absolute opinion of madzhab in

i Sources: Author’s declaration
, |t could e on@ed that the fatwas in the selected states were

on the absolute inion of madzhab Shaficty. As described by the
her in the previous toplc it is highlighted in the Administration of Islamic Law
tment of each state that any issued fatwa should be decided based on the accepted

ews of Shaficiy schools. Based on the presented data, IV 2, IV 4, and IV 5 highlighted
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deciding any fatwas. In the case when the absolute view of the madzhab Shaficiy
contradicts the public interest and needs, the Fatwa Committee will refer to T!s

preferred opinion of madzhab Shaficiy, as mentioned by IV 4 in the Table \

The Fatwa Committee of the selected states is allowed to decide the fatwa based
on the opinions of the other madzhab if there is no opinion statingdhat madzhab Shaficiy

could realise the public interest and needs, as mentioned by th ndents. Based on

ts@:iaof Hanaft
situation néedsuFhis
j o7

Table 8, IV 2 stated that the rule for paying zakat al-fizr

schools due to the existence of maslakah based on the curre

e op!irﬁ};)of the
b4

N

statement indicates that the fatwa could be deci d changed to

other madzhab whenever necessary to realise tmic i M

Accordingly, the researcher op@re i issue in %application of the
of Is

temporary waqf from the perspectivc m%?si e/ri.an that it is allowed by
the absolute opinion of the Maliki ols#Based 4 the é&ement presented by the
respondents and the provisionM e it

N
it is suggested that St% Mufti | Departmen %ises the fatwa regarding the

application of temporary wagf, gi {h is p(rfélrrel to the opinion of Maliki schools.

istra.ﬂ'gﬁ' of Islamic Law Enactment,

¥,

%

Besides, there is &rest insthe d Iopn{@ f wagf in Malaysia, especially in these
O

\ '
selected state ¢ )
ne

Qv NN
& ! v): >
Y-v
~ x
3.\ Two: The Applicat&l?n of Temporary Wagqf

&his section, emphasis is placed on the questions regarding the consequences of
S

porary wagf implementation in the selected states. Following are the opinions of the

respondents on this matter:
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Table 9: Interview data analysis.

Res.

Statement

A\ w o~ 4

IV 2

“Based on the opinion of the majority Islamic scholat,\

preserved for wagf, the ownership of the propert
belong to Allah SW.T permanently. If I am not mistaken,
there is a madzhab that allows the donor to take e
wagf property into his possession if it is neces ary.
opinion of madzhab Shafi<y, this action is not p
Thus, in my opinion, it depends on a certain
example, if the beneficiaries cannot utilise the benefits of
the property, the waqf property may
returned to the donor’s possessio.
information, we in Terengganu do not p

tice and
waqf muagqat.” ?

there is no tauqit in waqf. When the property has
&'II

\}

“In my personal opinion, | haveﬁltlve Vi
muaqgqat application. This is
scholars allowed wagf muagqgatito h

arguments ” ,V -<

i
|
“In Malaysia, ther ny seminags” to @ ss the
application of tempora al f\K he interest
(maslakah).” %
\
“However, | ¢ that th por,
and cons. A e adv gesof te
ing their property

itwiII give the ort
eds
r examp Q@V endows his beloved
r house will be returned
, \9‘l essionl_Applying temporary waqf
gshges the do r to @d his wealth for righteous
e atl yea ONS

% disadva QES oﬁenporary wagf can be discovered
e

n it is applied t\f e agencies or any institution. For
ndows land for three years to a

spend their wealth

institution, and the agency determines

exa p e don
% qgenc
to develop o) ing on the land, such as a factory or

something elsg€.’In this situation, the temporary wagf will
stunt the effort to develop the land and maybe will cause a
great loss to the agency.”

“In the matter of waqf, | assume that either it is perpetual
or temporary, we must focus and consider the interest and
the needs of the beneficiaries in the first place.”
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“There is a madzhab that allows the application of
temporary waqf based on the masla/zah. For example, some
people can endow their property for now and maybe the i
can take back their property if they need it one day in ey\

urgent situation. ” :
“However, in terms of implementing the temporary wagf;

the problem will occur when it comes to the registra d

management of the waqf property. ”
Sourcestr’s declaration.

The data in Table 9 demonstrate the respondents’ agreeme 'tKhe statement that the

IV5

application of temporary waqf is allowed if it is bas n in ré\qﬁneeds. As

ied in Tlerengganu, @Y;Iear
ar situati a Ig—could be
K )

enefi‘é{}:he property

es, @%Naqf property is

mentioned by IV 2, although temporary wagf is not

that the temporary wagf has the upper hand in
the cases when the waqf property cannot ev

can no longer be utilised by the benefi mri&. In thes

allowed to be returned to the donc(’;.s)ssessioﬁ&gxa u@\presented by IV 2 is
similar to the issue that OCCUI‘I’%WOT. ?he represent, \of Majlis Agama Islam
Negeri Johor stated that w XOno (ﬂ#\:v a mosque, it would become
perpetual. However, t% e can“ lo I %& ba‘tilised and be benefited by any

individual d't'NjE’ It] é:g? d develop th ty. In thi
individuals, and i icult fo manage and develop the property. In this
situation, the re@

Al e:pjéfed that the temporary wagf could solve
this proble hm

4 tioned that many seminars were held in Malaysia to introduce the temporary

’
iwd IV 4 stated fﬁat 't\e,‘l'i'fporary wagf comprises its role and advantages. IV
w

Qoncept due to the current interest and need for waqgf development. Based on the

Ole above, IV 4 emphasised that temporary wagf could allow the donor to practise the

wagf without terminating the ownership of the property. Other than that, temporary
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wagf also encourages the Muslims to waqgf their wealth and property for good deeds,

albeit for a certain period. However, IV 4 and IV 5 stated the disadvant?vr

o

temporary wagf, in which it could restrict the growth of wagf for a long- ter@ an
cause problems related to the registration of the waqf property and tmagement

Based on this statement, the researcher opined that it is necessary t@ systematically

construct a guideline to implement the temporary wagqf for the ielec states.

The researcher also enquired about the responden iews o the temporary

wagf implementation based on Kaedah-Kaedah Wakaf ( r QMT\E
\
l _@

Wagqf Egypt 1946. The responses from the respo are as foI w
\j(“
Table 10: Interview d an
Res.

“We in Terengganu n ave an i reg |ng this
matter and we never bri ng it now This
is because each as |t I served that
maybe tempor f cdll lise th c|‘I’)terest of their

states, it is ight ide. Th or the state of
Terengganu, uss aﬁuhmg related to
IV 2 temporary lhey I wed@temporary wagf in
Egyptand I read out it.”’| 0.

th u&c\; elaf' <t’e’the management. This is
&If We|ob the |§€st and necessity, it can be
&| against-the fundamental law. It is
egal n@ms “sarf al-imam manztun bi
%‘If the purpo c@%waqf does not involve the public
% needs s wagf for the orphanage. For example, we
endowlan trﬁ'orphanage for 50 years, and they can
utilise the | \as they want for 50 years. The yield or
usufruct from™*the wagf land can be utilised for the
I expenditure and the management of the orphanage. For this
type of wagf, it can be declared in tabid, or tagit. It depends
on whether we want to determine the period, as mentioned
in this question which is 60 years for waqgf dzurri. All of
these matters depend on the needs and interests. No nay that
determine specifically the relevant period of temporary
wagf. ”
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“Okay, even before this I am not inclined to discuss

temporary waqf’s issue. This is because we are not ready to
apply it, especially the instrument. In this issue, we canno

narrow the discussion only to the field of figh. We also m

e consider the implementation and its practicality. Oka ii

we are ready to implement it one day, we will adhere
opinion of Islamic scholars that allow the tempor
But we must ensure that we are truly ready. The in %
and the mechanism must be clear.”
Sources r's declaration.

Based on the data presented in Table 10, the respondents a ;at t’e permission to
apply for temporary wagf in the state of Johor and Egypt sed on r.ent needs
and the public interest. IV 2 stated that the application, oftemporary f‘n_‘k&ﬁbr and

Egypt is permissible as it could realise the |nte m,t tatesxg‘gsldes v

2 also argued that temporary wagf is aIIowENq\b, appl d as leng as@é is maslakah

and it does not contradict the basis of N W. O
\T Y
IV 4 opined that tempo a% |s’{ vantito be Q@slled to certain types of

wagf. For instance, the purposth aqfl or ptibife'usage such as in mosques
and cemeteries. It was also adde that here Is o\p@smn from the Quran, Sunnah,

and consensus of the Islami chol@ s{(gw duration to declare the temporary

wagf. The tempor, @ du@(aed “%aedah Wakaf (Johor) 1983 and the Law

of Wagqf Egycﬁﬁgf IS fdeterml ?'bf&gljon interests. IV 5 emphasised that it is

necessary clear nstriment ﬁechanism to apply temporary wagf in Penang.

Theresw research arﬁﬁed\‘ij" t the selected states are able to apply temporary

due to their interest m% waqgf development. However, it is also crucial to

ct a guideline to systematically implement the temporary wagf.

0 The researcher referred to a fatwa issued by the National Fatwa Committee on

13 October 2004, which addressed the permission to waqf the leasehold land in the final
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question of this theme. Based on this fatwa, the researcher enquired the respondents

regarding the sign of the permission to practise the temporary wagf or not thevﬂo

practice temporary waqgf. The responses from the interviewees are as follox@}

Table 11: Interview data analysis.

A v -

Res

V3

Statement ‘

“The National Land Code 1964 can be co 'Ms the
primary reference for all the matters rel tir’;&% law of
the land in Malaysia. Although it has tioned in
section 4 of the National Land C
matters relating to wagf are not inclu
Code, we (MAIPK) have to deal wi
regarding land management such
Galian. In matters related to th
the National Land Code 1964?93
land in the form of wagf irsad i

to make an application to

n
property into perpetual Wem

IV 4

of the lease. ” \

“In my opinion, it iS not waqgf maﬁlti \@t muabbad.

The buyers and the owners sti n “E}Q et although
en

it is a lease f: ars. Bv gh t@, aw has stated

that the assen%a e leas years¢based on the urf,

the land still beléngs we ha e full rights of the

ownershi Wpro% ince We%ave the ownership of
Il

p
the p ,We are the assets even if it is
waqf muaqqat. Thisg:

use éne of the waqf’s conditions
is that the pror efigible to be endowed, and it must be

y owned. ” ,%

IV5

&

\%sio of t Wational Fatwa Committee, it is not a
oblem foryme to énsider it as temporary wagf. This is
e

L

N
the matte 9y (s}of leasehold land, based on the

rstand the basis of the ownership of
depends on the status of the land itself.
If the owners tatus on the land is leasehold, and the
owner of theMand desires to wagf the land, then it is up to
the owner himself. This is because the ownership itself is
temporary and not determined by the donor. It is a different
case if someone intends to wagf a freehold land but with the
muaggat contract. ”

cause we'must
theaja rapert

Sources: Author’s declaration.
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Based on the response shown in Table 11, the respondents expressed different views
regarding the fatwa of waqf leasehold land. IV 3 and IV 4 stated that the valw
wagf leasehold land, as decided in the fatwa by the National Fatwa Comm@not a
sign that temporary waqf is permissible to be practised. 1V 4 emphasism&( the waqgf
of leasehold land is also considered waqf in perpetuity (al-wagf ambad) as the
donor fully owns the land even for 99 years of the lease. In this case, the land is allowed
for waqf as stated by 1V 4. Meanwhile, IV 5 opined that the ms'zhold land could
be considered temporary waqf, considering that the lan ershi ary and is

bound to 99 years of the lease. IV 5 also stated tha@varlo could dffe_&é%‘lf the

status of endowed land is freehold.

Y‘

t th gf of leasehold

0S Q beneficiaries are

M&akarah of the National

Fatwa Committee judgement ctob 04 the ﬁ& of the waqf on leasehold

relevant to be applied as temp ra A c

l
4 (2) (e) of the National Land Code (A ( . 56 f1965, which is as follows:

\ e

land would change to fr ehowﬂ!to the expliei ex on for waqf property in section

S

Excep s e. ress vided to the contrary, nothing
in thi ffec rpvisions of- any law for the time being in
forc gt wak bait-ul-mal;’
Thus, th |II o ne@p of the waqf property for perpetuity as all the
Waq WI|| be reglstered q@.r SIRC.

\

A
N
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3.3.3. Part Three: The Parameters of Temporary Waqgf Implementation in the

Selected States

Provided that the State Islamic Religious Council of the selected state

t to

implement and practise temporary waqf, it was found that determining ts %nﬁ’iple of

temporary wagf is important to enforce it in the future. In this theme%tj.s was placed
aqgf

on the question and discussion of the main principle of temporar%

hich includes

(1) the sighah of temporary waqf, (2) the types of waqf that ar ed to be declared

temporarily, and (3) the property that permissible to be f err%
3

Table 12: Interview data afalysis. \T
| ©

Res. Statenpent,,, ¥
(3). “For the waqgf proper: thxon \l‘early %Vx.if
he wants to declare itf"fo aggat. all thewaqgf
property can be declared as muagqgath whéu have
mentioned before MS osqu eteries.
However, | leave this_issue to r%e.c I wa for the

V1 types of proper %re pcrrméyb declared in
temporary w. on’t Qant nd the fatwa
decision. This,is begcause i is no fatwa yet
regarding th:}mert i i to be endowed as
temporary i , \ 4 l ‘é‘

2). - ! ushtara ﬁquushtarak has been

es [ éﬂt{ count@hd it does not seem to be

r : i ause i waqif declares the waqgf as

mf kh is p ual. The donor declares the
\@éa "wa urri’. and suddenly the heirs, which are
%e eneficiari dre n%f)continuous. Thus, the benefits of

e wagf property Will not be utilised and benefits by
%ny Sof'as’a ntive measure to this issue, the wagf
musht Was blished, which means a combination

IV 2 between “wa zurri” and “wakaf am”. By applying

the donor’s heirs can utilise the benefits
while they are still alive and exist. After the donor’s heirs
are not continuous, the benefits of the waqf property
automatically will be channelled to the public as desired by
the donor.”

(3). “Pardon me. It is hard for me to comment on this issue
because it does not exist in the law (zukm) for now. Maybe
it is only written in the enactment. If we want to discuss it,
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we will discuss it when we want to establish it. For now, |
don’t think that the wagqf property can be endowed for
muaqgqat because the ownership of all the waqf property

will belong to Allah # “la yizbacwa la yizhab wa la yﬁrath"\
The waqgf property cannot be sold, given away to other
people, and inherited. Thus, how come it can be endowe
temporarily? So, | cannot answer this question beca

V3

have not established temporary wagf yet for now. ”
ntsc be

(1). “In my view, I am not a law expert. But if itywa
mentioned in the enactment, it is sufficient if

clause that provides about temporary waq
enactment. The explanation of what has
the enactment should be described
guideline. The enforcement of the t
be tagged along with a comprehensive \ ¢
starts from the beginning of t agf process t'1e (.,}
background of the wagf, and th flow chart, et€.™ =\

is a

is for
ntioned in
hrough th

IV 4

Wr e th i

the/same;

Bat isfoll b€t

%nd others.
4

(1). “In Perak, if they want tWove %@éﬁo@v
temporary wagf, they have to“%amend actment \by
stating clearly that waq awdeclgl”‘?di rpet(fity and
temporary. If the exi rC?

the waqf must be donM

the fatwa decision gif the stat

is general, mea
term, the enactm

mended. It is
sufficient wi fatwa decision. §up the enactment
t’?e ust be, declared only in

I e perpetual

clearly states

perpetuity: t case, thegnactmentheeds to be amended
to implement, the temporary w. Perak. This is my
Opinion: 2 7 &

(2)."4n my o in\fhe te;g&dnd conditions of the wagf
r

perp mporary-are similar. If we accept and
ion mporary wagf, the condition is
operty must be valuable and beneficial.

@ndition of waqif, the beneficiaries,

(3). “IFwe &antﬁ?’establish the temporary wagf, I opined
that not all ;t of the property are permissible to be
endowed for @nporary. As we discussed before, some of the
property has high value and it is necessary to the public. So,
if this type of property is allowed to be endowed
temporarily, it will retard the waqf programme and the
development for the public interest. Thus, the legislative
body must observe and decide the types of property that are
mandatory to be endowed in perpetuity, especially the
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mosque. The mosque is mandatory to be endowed in
perpetuity. ”

(1). “In Penang, we are now working to legislate the Waq\z

enactment. In the draft of our wagf enactment,
remembered that we honour the opinion and the imports

of temporary wagf. But, how do we want to prot

temporary wagf for the duration of the waqf? This is
important because if we do not have a clear instrumwﬂfm
the law perspective, the temporary waqfg.system is
vulnerable, still can be argued, deviated, and ot So, if

we want to approve and practice temporary mwe have

to ensure that the instrument of the f ‘gegistration
through the National Land Code has be . S0/ make

sure the contract and the declarationsare cle rw
instrument and the enforcement are,clear. 4 \ &

IV5 J (_}

(2). “For me, there is no proble pply wagfimushtarak.-_
This means the donor begins the Waqgf by appointing hisz—
family members as the benefi , anththen benefits

of the wagf will be given to the public, no proeblem
applying it as long as the-principle anmpr s are*tlear.”

and wear off. The its of rty not depleted
and finished. There, is"no gdsstie w mm@able property

such as house d. However, We n@be careful when
it comes to M e prope he property must not be
depreciategs F N
g I S‘Sources: Author’s declaration.
sp| pre

4 2 é‘/
As seen in Table ]&he ssed,different views in determining the
temporary Waqf@es i T
of temporary %t es te'of rak aaé:ﬁenang emphasises that it is crucial to have a
specific Iaikor pre Dsyin the@'&qf enactment that clarifies the permission to
ey Zreh
e tem

praci@ porary wagf. Ag‘%@.rding to IV 4, if the enactment does not clarify that
N

(3). “For me, the fum | princip thporary
wagf is that the endowe r% t be diminished
the

osecd@.be implemented. In terms of the sighah

N,ust be declared in perpetuity, the fatwa decision would be sufficient as
pengission to practise temporary wagf. If the enactment clearly states that waqf must be
clared in perpetuity, the enactment should be amended to preserve a specific

provision for temporary waqgf. IV 3 and 1V 5 also stated the necessity to have a clear
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instrument and guideline to systematically establish and manage the temporary waqf by

SIRC. Y-

The respondents also expressed different views regarding the typ qf that
could be applied as temporary waqf. As described in the previous_topic, the waqf
stipulation of the selected states has divided the waqgf into tw@ categories, namely

“wakaf am” and “wakaf khas”. The wagf enactment of Per Terengganu also

highlights other types of waqf, such as “wakaf ahli”, khwd “wakaf
musytarak”. To illustrate, the researcher presented ap example of th Shm?rt of
al-wagqf al-dzurriy in Lebanon, which could onl rformed tem rarlf)g_ﬁased on

4
this illustration, the respondents from the state enang,a T eng Qt}hamely v

5and IV 2, indicated that al-waqf al- dzuwso aa

the character of the beneficiaries of aI -wagfal-dz r|y i con_& us. Thus, IV 5and

appliedrtemporarily as

IV 2 stated that the benefits f ertx -waqf a&%ﬂrrly could be utilised
continuously by other benef| hrou l%;pllc%p of “wakaf musytarak” as
the beneficiaries of al- f rriy ’re n cl n@ and do not perpetually exist.
In Perak, 1V 4 stated tt%em or. ftb Id be applied to any type of waqf if it

does not contradi he inc ofw f, the dltlon of the donor, and the interest of

&
beneficiaries Mf property. I (')O
) (./

the'ow gf opert)@?temporary wagf, the respondents from all of the

sele@ agreed that not Q[t;types of property are allowed and permissible to be

temporarily. As seen in the table 12, IV 1 mentioned that temporary waqf is
=

itable for all types of property, such as mosques and cemeteries, while IV 4

Qphasised that the mosque must be endowed in perpetuity. Based on these statements,

it was argued that Terengganu and Perak specified that mosques and cemeteries are not
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permissible to be endowed temporarily. For the state of Penang, IV 5 opined that
temporary wagf could be applied to property that does not depreciate, such as Iw

house. Thus, it was concluded that not all types of property are allowed to@wed

temporary. A

The interview session was conducted by asking the @; about the

duration of temporary wagf. As previously discussed, the previnic scholars who

allowed the application of temporary wagf did not mention'an et@?e specific

duration. However, the Law of Wagf Egypt 1942 highlights ithat the du'ra{qn' of

temporary wagf is only valid in a particular p

Meanwhile, Kaedah-Kaedah Wakaf (Johor) mat

application of family waqf where the ay%' n

which do not include the donor. Thus, thi searw

the relevant duration of tempora W:aa’to ba%?e %') measures to end the
@
o
t I

temporary waqgf and the possibili eturn roperty e donor’s possession after

the waqf is expired, and W res’icti n g%e\mporary waqgf practice. The
dr : [
following responses were pr entw sﬁoqg;nt:
@
3

cee& 0 generations,

d d&@the question to (1)

[72]

13gdntervi ata analysis.

N
K

4 tatement

J

N

(

ora@aqf will be ended when the period of
xWed as specified by the donor. If the wagf
is declared or%ﬁ)r 20 years, then the wagf will end after
20 years. Secon ly, the wagf will be ended when the waqf
property is perished, damaged, and cannot be benefited.
The third is when the beneficiaries are discontinued. This is
for “wakaf khas”. The wagqf will be ended if the
beneficiaries are not continued. For example, the donor’s
heirs.”

Res.

“In the situation where the beneficiaries are not continued,
there are two opinions in the madzhab Shafi<y. The first
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opinion stated that the waqf property will be given to the
other beneficiaries who are close to the appointed
beneficiaries as determined by the donor. The second
opinion expressed that the waqf property will be given t

the donor’s family members and relatives.” %

(1). “For the reasonable duration in declarin

temporary wagf, firstly, we must determine the minimum
period. Based on the previous issue, we have mana e
matters relating to the tenancy, in which the minimum
period of the tenancy is three years. If it exceed;Nears,
then the contract will become a lease ct for
immovable property. | think the State mig Religious

Council never prepares the instrumen

IV 5 property, then it is necessary to have a“good syst
_ Sigroe ¥

enactment for the maximum period.
conflict will occur.” %
(3). “The donor is no M
property before the c%od
contract. It must be\m
mandatory. ”

N 20) A
boﬂr@s: Author’s declaration.

nﬁc—)

P
Based on Table 13, Penang ha&sg that it cessary termine the minimum and

: : NS . :
maximum period for temporagy waqf. Furthe Ireg%tated that the minimum period

relevant for practising the mpo% is &@e years and does not mention the

maximum perioddﬂq\eeer, IV|5 emphasise ‘l%t it is vital to standardise the maximum

N
period to pra 's}wnp ary wagf ih th,egeﬁactment and prepare the comprehensive

instrumen rm temporary'wa the movable property. The researcher opined
’
it S<Q,é idef

jal to co tf&‘%’ﬂggestion proposed by IV 5 to ensure that the

that
A 2 -
application of temporary wagf iS'stable and systematic.

E In ending the contract of temporary wagf, the state of Perak presents three ways
end the temporary waqf. As mentioned by IV 4 in the table above, a temporary wagf

may be terminated through (1) the life expectancy of the waqf property, (2) the physical
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condition of the waqf property, and (3) the availability of the beneficiaries. Based on
this statement, it was argued that there is no issue if the temporary waqf is ended

the first and second methods, considering that the property cannot be uUhse@neflt
the beneficiaries. If the temporary waqf ends through the third metho ue would
be present in the status of the waqgf property. In this case, 1V 4 state two opinions

are present in the Shaficiy schools. The first opinion highlights ;Q property would
h

be given to other beneficiaries who need the benefits fr wa f property. For

example, the donor endows a van for the usage of the Ki arte mWJIar place.

After five years, the kindergarten at that specific pl

is closed due oth_e@rldren

population. Thus, the van will be given to otheri

ar ensfor Is m\,ﬁﬁd while

that\the agf p@t} would be

the second opinion of the Shaficiy schoow
returned to the donor’s possession, fa members and ves@Qnelrs

Besides, the state of Pena :opi’ed rltlo@lould be placed on the

practice of the temporary w rewm &gsure that temporary wagf
nfl

could be applied and pract |tho't é\r problems for the involved
!
parties. As shown in ti%le lt that it is vital to have a specific

provision that pr e do or fr retr% the wagqf property before the expiry

date. The rese;c gregd wit " @)&fnmendatlon to safeguard the management

and establ of the temporary . Itis also critical to protect the beneficiaries’
4
mterei%l C’srole‘as tﬂe sotg'trustee of the waqf property in each state.

R

wased on the |nterV|eW session and the gained data, it can be summerised that
states have their own view on the implementation of temporary waqf. The
searcher concludes all the views from the respondents as follow:
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Table 14: Summary of the interview data on the implementation of temporary waqf of
the selected states.

Themes Terengganu Perak PeE\z

Special Waqf Yes. Yes.

Enactment. Yv

Legal Provision

Yes. No. No.
for  Temporary
Wadf.
Legal Provision Yes. Y '
for Types of Waqf |
Applied  “wakaf | Applied wakaf | A d' _\‘e‘}akaf
Types of Wagf. | am” and “wakaf 7 wal:gf am/, wakaf
khas”. s”, and “wakaf
mushtarak”.
Followed Madzhab Shaficiy. I\@?ﬁx\mb Shaficiy.
madzhab. ')
Permission to | Yes ith ~Yes with
follow other | conditions. conditions
madzhab ‘%
View on P(m. Positive with
Temporary Wagf. , restriction.
l
Guideline of plusory. Complusory.
Temporary Wagf. N

\ { 5 % Source: Author’s declaration.
N,
N\ S

5 '?" *
3.4. Th%%'ssuefi §EIGC§" \tates

N
In dhe ious topic, analysis 'was conducted on the data from the interview session

%ﬁe representative of the State Islamic Religious Council and State Mufti

Opartment of the selected states. In this topic, the focus was placed on the waqf issues

that occur in the selected states. According to the researcher, it is crucial to determine

178



the problem with the existing waqgf concept in the selected states. To illustrate, all of the
selected states are yet to implement the temporary waqgf, although the &?vr
Terengganu has endorsed it in their respective waqf enactment. Ab @k and
Amanullah (2017c) and Qahf (2000) agreed that temporary wagf co ilise and
enhance its potential of wagf. In this research, the discussion was divided into three sub-
topics: (1) the undeveloped wagf land, (2) insufficient fundﬁn~ ) limitations in

practising and developing the waqf.

! _\"}
3.4.1. The Undeveloped Wagf Land 2 X
Y' \ N
Based on the interview data analys herese
by the SIRC of the selected states is arge number
v

developed, which the donors decl r% “waka ! QMunaww bin Mohamed
0 -,
Noh, the representative of Majl%i Islam danAdat @yu Perak (MAIPK), stated

during the interview sessiorveAlPl IS upable to @se “wakaf dzurri” due to the

obligation for developi% e amo'g t of yé@qf land, while the majority of the

land has been decl N“wakff \inclu@he cemetery and mosque. Generally,
>

the developmenﬁk
the donor i ievat am{cozf)e n{to\@g developed, as determined and desired by the

donor. % : theﬁ occ@hen the land cannot be developed, as stated by

the in the contract. For iq\gaﬁce, the donor performs wagf on the land and wishes

f lan lissu ’f%h/e location of the waqf land endowed by
¢

to a mosque on it for the use among the Muslim community in a particular village.

& ertheless, two mosques have been constructed in the village, which is sufficient for
he Muslim community use. MAIPK is unable to build the mosque on the land as desired
by the donor, given that it is essential for the village and contradicts Islamic law.
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Based on the situation above, the researcher opined that this issue could be
solved by implementing the temporary wagf. Considering the existing waqf CW
application in the selected states are in perpetuity, the SIRC as the sole t
wagf property should manage and develop the wagf land based on the on stated
by the donor perpetually. As previously mentioned, the representati WAIPk stated
that most of the waqf lands cannot be developed due to the donor claratlon of the
waqf as “wakaf khas” and it is perpetual. By applying the X;m‘aqf concept, the
land could be developed based on the situation and th and ngying the

Y-v
C as the e'tr@ For

e mosque in the

wagqf contract. Provided the MAIPK is notw uild\the sque@e land in 10

donor’s interest, the beneficiaries, the property, an

example, the donor could declare that the land+i

status will be converted to “wakaf AIPk a @‘ty to develop the land

according to the situation and eresp

An emphasis was pwﬁn thi caseire ag piece of wagf land in Johor.
i : {
d

Ab Rahman (2017) studied fthe applit al‘ fJohor with the representative of

Majlis Agama IsI N ri Jo‘or( 1J). I research the representative of MAIJ

%/

stated that a pi e aqf land i edge@)‘g/Johor was endowed by the donor to build

a mosque tuity. p} e&bsque can no longer be utilised nor benefit the
str

uaglestzto manage the land. Hence, the representative of

benefigia nd MAI
M %ed that the temporaﬁaqf is a solution for this matter. If the endowed land

‘éjorary, the land could be returned to the donor’s family members and relatives or

Overted to “wakaf am” perpetually after the temporary waqf contract expires (Ab

Rahman, 2017). Therefore, the researcher opined that the temporary wagf concept could
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prevent the interest of the waqf land or property from being abandoned and enhance

wagf land productivity. The primary purpose of wagf, which is to worship and &?ﬂe

blessings from Allah S.W.T, can be achieved as the waqgf land and prop@d be

utilised permanently and realise the interest of the needy. A
3.4.2. Insufficient Fund i '

The fund is an essential element for the SIRC in developin aMgininq.the

: N
waqf property. Several designated governmen Ve encounter, d*flg@'ﬂes in
developing the waqf property due to the insuffic?»nd. % wir bi.q‘j\-/lohamed

X

Noh stated that approximately 4,500 lots o i PeraY(\nee be oped. Among

the issues faced by the MAIPK in devw Il of this land is t@sufficiency of the

fund. Accordingly, modern Islancﬁcholars \?) @' many methods of

@
developing the wagf property. e mechanisms’e ed by MAIPK to generate
n

C‘% i m
and maintain the wagf pr tofrent J a @ividuals, organisations, and
institutions to conduct c operation ‘Q{?Z gf property. The income gained

from the rental wa proPer uld b@éd to develop and maintain the other
ex

&

wagf property. \ le, i Fivid@performs wagf on 10 acres of land for a
G Rt

ould pr f\jvo\@_gres of the land and offer any organisations or

cemetery, & r
instituti h pporﬁj iti rer@? wagf land and any activities that could generate

the y. MAIPk will ah&}filise the rental payment to maintain and improve

GS?I facilities for the cemetery, such as the gate, guard-house, and others.

0 According to Qahf (1999), the waqgf fund could be generated through the

application of temporary wagf. To illustrate, the concept and the temporary wagf system
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are flexible and comply with the public interest and current needs. Nowadays, the SIRC
of the selected states has allowed cash waqf applications. Based on the intervieww
with the representative of the SIRC of the selected states, it could be conc that
cash wagf is an essential element in funding most of the waqf activitié*he cash is
flexible. Tuan Munawir bin Mohamed Noh stated that the establishmf cash waqgf

in Perak is used to fund a few waqf projects for community_wel and other waqf

activities. According to Ab Rahman (2017), cash cou@Cnsifered one of the

temporary waqgf products as it is not tangible property®and co Id%&dshed. The

@

| | S
given that jt r’ot‘@etual

g estéd IR &blore the
$

Shaficiy schools do not allow the wagf in the form of

as immovable property (Al-Zarga, 1997). Thu

3.4.3. Limitation in Practicirw Di

The researcher asked%x onde;g abo ‘;rllgyakaf dzurri” application in the
selected states in ;stiew Fes\_lt Wa%ﬂysed that most of the selected states
“w

did not practise kaf dz

S *
mentioned q e Wakaf (Teren anu@actment 2016 and Wakaf Enactment (Perak)
2015, th% entatiﬂeauz;SIR@m both of these states stated that “wakaf dzurri”
IS Ae applied. Tuan Haji~Yaacob bin Abdullah specified that it is difficult for

% M to manage ‘“wakaf dzurri”’. Besides, the respondent mentioned that
D

tit. AI@%’gh the provision for “wakaf dzurri” was

q AM would suggest that the donor declare the waqf as “wakaf khairi” or “wakaf
hairi khas”. In Perak, Tuan Munawir bin Mohamed Nobh stated that MAIPk was yet to
apply and practise “wakaf dzurri” due to MAIPk obligation to manage and focus on
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developing “wakaf khas” land. Based on these statements, the researcher opined that
the SIRC could not systematically manage “wakaf dzurri” due to the absence ow

guideline to manage it. (’}

In Penang, Tuan Haji Fakhruddin bin Abd Rahman stated that the Bractice of
“wakaf dzurri” has been recorded by MAINPP. In 1896, a wagf wasvestablished, in
which the donor specified that a portion of the waqf prop rtyw be preserved for

the donor’s offspring, while the rest of the wagf would vaiwhe public.
ledo be

Based on this situation, the researcher opined that this waqf's suitab

wagf al-muahtarak as the benefits of the waqgf pr

tarak, ‘which indicates

O

Based on the aforement%enarb, it

which is in perpetuity, places ahﬂ'era imi

of other types of waqgf. The s;rch r opined att@c needs to develop a guideline
' 2
to practise and manwn us|
suggested that @mpl
3‘ ‘

\es“l aqf with'low risk and systematic. Thus, it is
Amanullah (2

pora&/waqf. According to Ab Rahman and
flexible%%d brgndbr_lﬂ;‘
states .@E not apply “wakaf dzu(_)" due to the difficulty faced by the SIRC to manage
N
i Nently. To illustrate, SIRC does not have any suitable and effective mechanism

!
0), t&e‘e}'&aracter and concept of temporary wagf are

Ny i
aqf.@hctlon. As previously stated, some of the selected

tovaddress the “wakaf dzurri”. Moreover, it was argued that SIRC could manage the
wakaf dzurri” through temporary waqgf. For example, in Kaedah-Kaedah Wakaf

(Johor) 1983, “wakaf dzurri” is allowed to be applied temporarily, which is specifically
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for 60 years without exceeding two generations. From the researcher’s point of view,

the application of “wakaf dzurri” is preferable despite being temporary rather tw

being applied. At a minimum, the benefits of the “wakaf dzurri” could b@uted

to the appointed beneficiaries as per the donor’s wish. Provided the dﬂkswishes to

declare the “wakaf dzurri” for perpetuity, it is suggested that the C advises the

donor to declare it as “wakaf musytarak’ as practised by MA Nbe specific, the
\#

advantages could be distributed to the less fortunate indivi tt'e general public

without jeopardising the donor’s children, family members,and r Iaw
L ]
| S
Applying temporary wagf with a proper ine could off oppo‘znimlties to
4

\Okm wagf s@ﬁmatically.
the w;gim community

the donor and SIRC as a sole trustee to plan thtu

The flexibility of the temporary waqf con Id

to practise wagqf albeit for a specific per%s stw

Department of Perak in the previ c@t. Rh%i i
o
able to enhance the potential @%Esyste . lally N\&%hé selected states.
’ N

3.5. The Challenﬁ*mpler]le i Temp%&‘{y Wagf in the Selected States
In the previo».@b th1Wqu -

a solutio the proble
& rels
wagf ifisolwing some of the wa ffsues and its advantages in improving the existing

Waw Ication. However, th&’émporary wadf is yet to be implemented in the selected
. The SIRC in the selected states is faced with a few challenges to implement the
anorary wagf. In this topic, the discussion is divided into four sub-topics: (1) the

existing wagf legislation, (2) the followed madzhab in the fatwa decision, (3)

Qtative of the Mufti

D
k=]
=
D

‘e!/va(.éﬁ:ussed in the selected states and proposed

hiqkssearch also addressed the potential of temporary
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comprehensive guidelines and precise instruments to practice temporary waqgf, and (4)

the donor’s perception towards wagf. YV
3.5.1. The Existing Wagf Legislation Y'

In Malaysia, all the matters related to Islamic law, including waqf,%s under the state

;edu of the Federal
on, e chw Malaysia
"y

comprises its respective version of enactment and a t govern a ells@ law

jurisdiction as mentioned in the List 11-State List of the N

Constitution. Considering that waqf is under state juris

matters including wagqf, as described in the prewi piK‘t e OKF selected

states, it was found that only Perak and TW u emi)lo spemtéénactment that

governs all the wagf matters. There is %Jlar waq tm@ﬁ Penang. Section
89 until 95 of the Administration o eI| ion $ ( '\M Penang) Enactment
2004 addresses all the waqf pr Prevﬂ)usly he wa ovmons of the selected
states were examined, leadi to er atithe st arled significantly in terms
of wagf definition, the % of w‘jf thath {/e recognlsed, and the application
of wagf in perpetui d temptir ever as also emphasised that it is vital for
the state of Pen t ovi lec nactment to manage and govern all the
wagf matter s e atlc ly. "

djon the grevdgﬁopl was found that the wagf definition of the selected
sta{;cesmvely general. F{cé?n the researcher’s point of view, the waqgf definition
@ in the respective legislation of the selected states is extremely broad. It is not
Oarly stated that either the wagf is only allowed to be practised in perpetual or it is
allowed to be declared as perpetual or temporary. The researcher opined that this

ambiguity could affect the wagf management and the understanding of the involved
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parties, especially the donors. In Terengganu, it was found that Section 18 of Wakaf
(Terengganu) Enactment 2016 has presented the definition of “wakaf muabbm
“wakaf muagqat”. However, the description of “wakaf muaqqat” is@%&ively
general and ambiguous, leading to the suggestion that the legislative b&the SIRC
of the selected states should precisely revise the wagf definitionjfgiven that the

definition of the wagf will portray the entire identity of the %NE the method of

It was also found that only Terengganu has made ovi ioMtemR?zary

practising it.

N
wagf in the Wakaf (Terengganu) Enactment 2016 scussed unde ett i C?Waqf
4

Provision in this chapter. In Perak, the tem agfsis_n ated_invthe Wakaf
p pw qfis.no &
Enactment (Perak) 2015. Similarly, Perc doe ve afé\provision that

id not ap
temporary waqgf has been stated in af (

\xi) ment 2016, it does not
A i

A
state the minimum and maxi&waque pg%g?y permissible to be wagf
temporarily, and the types T that'are allowed @ practised temporarily. Based

W
on the researcher’s poi iew, it i'ovita o,ha&e/ explicit provision that specifies

the rule to be obe Nthe i*v\ e

practising the temporary wagf. This
action could a w I C‘ln
being inter, edRIthe
’

< > pm)
%Jctise the t p(f:ar)@ﬁqf, a clear property ownership status is important
hﬁ@

mentions the temporary waqgf as these s

“

w It remains in the dono\rs possession or the ownership of the property would

‘@ to SIRC as per usual. In this matter, the SIRC focuses on the status of the

Onership of the immovable property, such as land, buildings, and houses, if the donor

desires to apply the temporary wagf. All matters related to immovable property,
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especially land, are subject to the National Land Code 1965, as stated by Tuan Munawir
bin Mohamed Noh during the interview session. The Yayasan Wakaf M?!a
organised an online waqf seminar that was titled “Perundangan W akaf
Bertempoh dan Kemelut Wakaf Tidak Berdaftar” in 26 November 2021‘!% seminar,
one of the respective panels, Associate Professor Dr Siti Mashltomd that it is

crucial to construct specific legislation that governs all |mmovqble f property. This

action could help SIRC manage all the waqf lands or r 'mml)vable property
systematically and adequately. \d
23
N4
| S
4
% 4

3.5.2. The Followed Madzhab in the Fatwa Deg on \

In the previous topic, an analysis wa hd on the

Law Enactment of the selected sta bseque , 't

N
fatwa, the Fatwa Committee ol%es must follew the lute opinion of Shaficiy

schools, which is one of t Mngr y th C of the selected states in
lustr

implementing tempor% .
according to Shawols, if
binds the waqgf pecific_ti

%\‘T
mm@":ron of the Islamic

a E}ed that in issuing any

lth1éomt the application of wagf,
&
gbe declared in perpetuity. If the donor

he w@‘&vould be invalid and revoked. Thus, the

| S

application a in the sel tedr St@s is perpetual although Wakaf (Terengganu)
NN
Enactm t has & n reg&mng the temporary wagf. Based on the interview
dat epresentatlve of the WI Department of Terengganu, Haji Talib bin Abdul
N

‘% , highlighted that Terengganu applies wagf in perpetuity and does not apply the
0

Q rary wagf. To explain this situation, the absolute opinion of Shaficiy schools does
ot allow the waqf bound to any specific period, which is the same case in the state of

Perak and Penang. However, it was not argued that there is a view among the Islamic
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scholars that permits the waqgf to be practised temporarily or perpetually. Nevertheless,

the Mufti Department of the Penang, Perak and Terengganu still adhere to the

of Shaficiy schools and never discuss temporary wagf in detail. (’}

Based on the provision in the Administration of Islamic Law Enactment of the
selected states, the State Fatwa Committee is allowed to decid anyatwa based on
another prominent madzhab if the view of the Shaficiy schngainst the public

interest. For instance, all of the selected states have allowed Iicat‘on of cash waqf

although it is not allowed in the opinion of Shaficiy schools: Fu hMHaji%alib
N
bin Abdul Rahman stated that the permission to %akdt al-fiz iJ th&iﬂrm of

4
cash is based on the opinion of Hanafi schook??to the.nee real%_exr;e public

interest and comply with the current ntw the r??gtt f tegiﬁé}ry wagf, the

representative of the selected states em

\(l 9
hand in some situations and the a of reali Uﬁs interest. According to
6 ¥,

Dr Lugman Abdul Mutalib,\orary gf ula&:@fde opportunities for the

Muslims to practise wagf Tor afpeci i eric@f wagf. Haji Talib bin Abdul
(

Rahman stated that te%y Waq} ffegs an @gntage in cases where the wagf

property is no Ion@@icial o thesheneficiaries. Thus, the property could be returned

&

to the donor, N&Ile es th of il) to manage the other wagf holdings.
¢
'
B %he stateme o&&fe researcher opined that there is an interest to
’
impleS&'nporary gf ﬁ I\@/E\'ysia, especially in the selected states. Thus, it is
re@wended that the selecteokf‘ates’ Mufti Department alters the fatwa authorising the

%ary wagqf activity. Additionally, the researcher discussed Islamic scholars’

sition on temporary wagqf, particularly in the second chapter. Provided that the

es that temporary @f gains the upper

authority to practise and apply temporary waqf is a definite opinion of Maliki schools,
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it was concluded that temporary waqf does not contradict the Sharia and is consistent

g
3

3.5.3. A Guideline and Parameter to Practice Temporary Wagf Y.

with the public interest and current needs in the selected states.

All of the selected states does not implement temporary waqi althedgh they had the
u

possibility to draw the true potential of waqf. Although Te he's mentioned the
temporary wagf in the Wakaf (Terengganu) Enactment itis yet actlsed In
the interview session with the representative of M, Tuan JrlY&k}b bin
Abdullah declared that temporary wagf is yet t ga%‘rlajl Talib

bin Abdul Rahman, the representative of ti

T
ngE&nu expressed
that the temporary wagf is solely men@ and %t being practised

in Terengganu in the current tlmes

@
In Perak and Penang, e rary f is flot . ap , which has been clearly

noted as it is not mentlonederr respecti act . However, Perak and Penang
expressed their readiness™to accept and i e'pnl t temporary wagqf if a guideline and
precise instrumen ha n be refe to |s structed. To illustrate, the temporary
wagf could re e pu I|c i n&ﬂ)ir\ﬁge the Muslims to practice waqf even for
aspeC|f|c d d keep the i te‘r'e the wagf property, the beneficiaries, and the
donor. the |r{er .@essr?. ith the representative of MAINPP, Tuan Haji
bin Abd Rahman\&r?iphaswed that MAINPP is ready to implement and
temporary wagf as it could improve the productivity of wagf. However, the

Opondent highlighted that it is crucial to have a precise instrument and comprehensive

guideline before implementing the temporary waqf as a precaution against the
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interference and challenge by irresponsible parties. Tuan Munawir bin Mohamed Noh

also expressed the same opinion as Tuan Haji Fakhruddin. Yv

The researcher opined that it is vital to building a guideline ‘@retlcal
framework for the SIRC as a reference in implementing and managing the emporary

wagf systematically without being interfered with by other partl

3.5.4. The Donor’s Perception Towards Waqf

OQ}Y-
In managing the practice of the current wagf, the the select sta! s-has face

a few cases that challenge the status of the wa er |s uatlor@icurs when
ave ﬁ

the donors or the donors’ heirs lack kn@%ut wagf a ng perception

of the current waqgf concept. It was also n that once t onorQIareS the property

as a wadf, it is prohibited for he r 0 re Jopea)&‘seld inherit, and give
o

away the property as a gift to rtles r, so@ the donors still challenge

the SIRC to perform this act?ﬁr the donord eed@enang Tuan Haji Fakhruddin
[
bin Abd Rahman highma case W. he d&gor’s heirs claim that they have the

NUiie

right to retract the aq oper‘y AS result%hls situation, the SIRC of the selected

N

states is not r |mp ement-the tpmecgaly wagf. In Perak, the Muslim community
is used to qf in erp?m : A gtdted by Tuan Munawir bin Mohamed Noh, the
wagf :wn Pera ifentl rpetual and commonly practised by the Muslim

coq\ Thus, if the MATRk c'7de3|res to apply temporary waqf, misunderstanding

the donor and damage to the waqf system will occur.

Q According to the researcher’s assessment of the circumstances, the SIRC should

consult with the donor before sealing the wagf contract. This action is vital for educating

-ﬂ-.
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the donors on the waqgf concept, its principle, and its limitations. Additionally, the

researcher wishes to underline the importance for the SIRC to accurately recort?ﬂe

declared wagf paperwork for future reference. (ﬁ\

Conclusion \,

It can be concluded that the existing wagf in the selected s i pplifd in perpetuity.
The researcher began the discussion by addressing th tory p. OWt governs
all the wagf matters in the selected states. In thistj{\the focus wa p'ac;\ the
debate on four issues: (1) the madzhab to be followed T fatwag’and | mig{/ﬁWmatters,
(2) the definition of waqf, (3) the types of aq;Y; ppli%»’q‘gs: perpetual

and temporary. Based on the discussio\&)searche thb%ch of the selected

states comprises two main provisigns_in gov aw th ers related to wagf,
) N

namely (1) the Administration @uc Law E enkgﬁd (2) Wakaf Enactment.

uﬁzm the Wakaf Enactment. It is

However, only the states of Penagg
n\]esho d has@. pecific enactment that governs
'3

recommended that the Sl ZPena
‘o _ .

all the waqgf matter%u tel Vvhm\ IS egu 1al action for sustaining the wagf

management in @. In ‘r@he e(nJ@;sement of the waqf application, it was

analysed that%he S te'o

r#lgga-l}%a mentioned “wakaf muabbad” and “wakaf

!
f
muaqgqatf a gh it'aisb.y"erl \tion.
T

%er the researcher (&?c/ribed the practice of waqgf from the legislation

@ive, the representative of SIRC and the Mufti Department of the selected states
q interviewed. According to the interviewees, the SIRCs of the selected states do not
ractise all of the waqf categories listed in the statute. For example, although the Wakaf
(Terengganu) Enactment 2016 and Wakaf Enactment (Perak) 2015 have stated “wakaf
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dzurri”, the representative of the SIRC of both states prefer to not practise “wakaf

dzurri” as of now. In the Wakaf (Terengganu) Enactment 2016, a provision gw

—

addresses “wakaf muaqqat”. However, the representative of MAIDA@ tha
“wakaf muaqgqgat’ is not being practised in Terengganu. As a result, the er found
that not all types of wagf authorised in the wagf enactment are appliem'practised by
the SIRC. As a result of this situation, it was argued that the S\§o~ e selected states

lacked a proper guideline for managing the waqf systemati d pr')perly.

The researcher highlighted the current wagf issues #rthe Select ates %Le to

N
the management, followed by a solution. Some o roblems ¢an so’veé:fﬂrough

4
the temporary waqf concept and system, SUChW undvUQ waqglggg and the
limitation in practising various types of w developingthe wag,in the selected
;r

states. Besides, it was also stated thatm

y wagf co

N

imp@ and diversify the
A
ways to generate the fund. Thus, t cou 0 z@qf rapidly in the future.
6 e,

However, to implement the te r W:ﬂ}%ﬁh‘éll&@ are faced by the SIRC of
the selected states. The re r emphasi thz@mong the challenges include
R
existing wagf legislatior; olloweﬁ a gbz’rb ciding the fatwa, a guideline and
parameter to im[@\tem@@qf, aéﬁe donor’s perception toward wagf.
Based on th Mﬂe ges, rese r@ opined that the biggest obstacle in
AP

implementin@temporary wagf inithe Qetted states is the guideline that suitable for the

refere c‘(} RC. Hr: néxt c@er, a theoretical framework that covers all the
N
m ted to temporary Wacd?ls discussed.
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