CHAPTERII :

‘ " g
2.1 Introduction é | .\q
Y-v

There are large volume of literatures pew t Ttm.l{ subs@ées such as

wine, porcine, alcohol, blood, urine in see@#dlcal tlngl ame of hifz al-

nafs. Most of the figh books have dISCNn ﬂ’%ﬂ sz and intoxication

substances along with the princip r%ra;yn m}%ﬁngagement with Aajah
forb

q
figh principals in situationsyk

n used. This is because,

regardless of any interna rs 171 usll@hat may be permissible in
consumption of unlaw%stance qlhl%xternal factors such as the patient
genetic makeup Nyond control WhIC Ilged the patient to use such treatment
as the only eff rea

T |aSSI catigns ft eme within this research have been stratified

into f§ ich mcfrd vﬁrahyhajah istizalah and preventative medicine from

sharia spective. Various ﬂ'@atures were looked upon to highlight the gap of this

% research.
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2.2 The Application of Darsgrah in Islamic Ruling

The theory of darirah can be presumed as a fundamental theory for thi@,
following the rise of obstetric VTE cases which had been declared as the nC'-)i er of

pregnant mothers in Malaysia in recent years (DOSM, 2017). Obstetric VTE%ncidences
and complications affects two lives; the mothers and the unborn babies.%;s, justifying
the definition of daruirah and it acquires a definite and distingui erstanding of the
disease itself to prevent obstetric VTE occurrences beforeh wever, does darirah
connotation applied to the patient whom is not yet ing| any etric_VTE

Yw

N
complication and act as prophylaxis treatment. D iIS'unlawful t mlnr_ﬁz@/e any
role as preventive medicine where it helps to t frecé e threaX;]ing and

T
debilitating disease? How does the Ieve%@mra are_defined=between at-risk

mothers, high-risk or moderate risk mM developin E a@its complications?

Confusing issues arises with pati r%sent@h% E Xf&}t which leads to near
(..)

6
death experience and later us alal option Jof ‘anti ulant yet predisposes to
| o R
further bleeding complicati eath. E\

a
g ) o
Based on dar molo‘g , th questions above may help to solve the

el &
puzzling issues in&%‘qwg ob*tet 6. VTE patiefits. Hence, at-risk mothers are required
i

to receive pro Ws reatm 'cucIng‘upon those who are at high risk in VTE
¢
EQ— ' .

event. In & Al-Qur ed @everal chapters regarding dararah term as
fo||owin§<, ’ D);' $

Nt AT oy BT ol o5 5305 &2 e 252 )

Wy ;.:?jj)i/g ;i)ff)\ﬁ;;l& ‘;.::\&% ?\é g}

“Herhas only forbidden you what dies of itself, and blood, and flesh of swine, and that

r which any other (name) than (that of) Allah has been invoked; but whoever is

riven to necessity, not desiring, nor exceeding the limit, no sin shall be upon him;
surely Allah is Forgiving, Merciful.”

(Al-Quran. Al-Bagarah 2: 173)
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Meaning: “Forbidden to you is that which dies of itself, a , and flesh of swine,
and that on which any other name than that of Allah has beefiinveked, and the strangled
(animal) and that beaten to death, and that killed by a fa that k'IIWg smitten
with the horn, and that which wild beasts have eaten, except what you,slaughtery-and
what is sacrificed on stones set up (for idols) and tha d|V|de y the ar, ovve;that IS
a transgression. This day have those who disbeli rellgloﬂso fear
them not, and fear Me. This day have | perfect ion and'¢ompleted
My favor on you and chosen for you Islam as a N ver is \hpelled by
hunger, not inclining willfully to sin, then 'Vmg, %@ ful.”
I-Ma’idah 5:3)

O

A
A .., T/ ‘&Lin\ 55 1 -
e 4 )Lbbﬁ\rsduj

e &mﬁso\ )15

Meaning: “And what reaso

ou at you houl eat of that on WhICh Allah’s

name has been mentio has readyim n to you what He has forbidden

to you-- excepting w e co peII de most surely many would lead
rlo

S|re

(people) astray by thel

those who exceecK

; surely your Lord-- He best knows

(Al-Quran. Al-An‘am 6: 119)

\ o G2 [ 52t
%\g: “Say: I do not find in that which has been revealed to me anything forbidden
n eater to eat of except that it be what has died of itself, or blood poured forth, or

h of swine-- for that surely is unclean-- or that which is a transgression, other than

he name of) Allah having been invoked on it; but whoever is driven to necessity, not

desiring nor exceeding the limit, then surely your Lord is Forgiving, Merciful.”
(Al-Quran. Al-An’am 6: 145)
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Meaning: “Allah’s commandment has come, therefore do not deS|re to ha it;glory

be to Him, and highly exalted be He above what they associate (with Hia‘.”

(Al-Quran.
N

Based on foregoing Quranic verses, the term dararah tran atechrtain compelled

16: 115)

times when Muslims have been excused to consume hibite nlaterl s to save

their lives or to skip the mandatory obligation. cial Situations 1 §e\\"/§rses
clarified by the Lawgiver that there are difficult nd pres‘ged sit |ons‘%~ hIS life
t?\efnng yet it

where Muslims are allowable to commit things that are |
is still considered as lifesaving in such m@(ces 0\

Introspection among Hadith tex the heorT g;gh also had been

enunciated in an inevitable extre (ﬁtlo‘q d

d

with unlawful source in comp&K uatlon f owﬁv

ou@ starving and treatment

755 550 Q "Jé«\t.m etk Wl cosmaled e 1
uﬁdj...y(\ Ji. &@g&h.@;\@@—ﬂ\me.w
\ £ s
! C—)(J Sl Dol e seally Sledl

4
Meanin g came ot SS r of Allah (PBUH) and asked: Is not dead meat
Iawful e sauf you 0d? We said: Some food in the evening and some
in th AbuNu ym sal qbah explained it to me saying: a cup (of milk) in
the g and a cup in the.éve mg, this does not satisfy the hunger. So made the

c lawful for them in this Condition. Abu Dawud said: Ghabug is a drink in the
e and Sabuh is a drink in the morning.

0 . Abt Daud. Sunan Ab1 Daud. Kitab al-At‘imah. Bab fi al-Mudtar ila al-Maytah:
3817)
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Meaning: “From Anas (May Allah be pleased with him), ‘the climate of Medina did not

suit some people, so the Prophet ordered them to follow his shepherd, i.e. his camels,
and drink their milk and urine (as a medicine). So, they followed the shepherd that is
the camels and drank their milk and urine till their bodies became healthy. Then they
killed the shepherd and drove away the camels. When the news reached the Prophet, he
sent some people in their pursuit. When they were brought, he cut their hands and feet

and their eyes were branded with heated pieces of iron. \ \a .
(Hadith. Al-Bukhariyy. Sunan al-Bukhariyy. Kitab ib. Bab i)i Ae;&ﬁal-
Ibil: #5686)

' 4
&
The interpretation from both primarQl? sin \,Quran o Hadith texts

pertaining to daruarah principle Wer\ rly jukists including al-
Shafi‘iyy, al-Jassas, al-Juwayniyy, al-Sarakhshi

al-Din Ibn ‘Abd al-Salam, aI-Qa

o
(e

:g&l n al-<Arabiyy, ‘1zz

dan 4{_%! Nujaym al- Hanafiyy

S
Q\‘

Al-Imam Al-S tfl |R (2001) 'vrot m, h@ssmal book of figh, al-"Umm
ry 0

whom bound the theo uk &Jdarurah only applicable when the

dararah condltlo&occur A other@j Al-Ghazaliyy (n.d.) used the theory

of dararah t(%e\/e asali rese Qe;crlptlons from both prominent scholars in

Shafi’ lt% ICt}dyh s@th of darirah concept and its limitation in

application depending on certam\g-atlons and within specific times only. Gradually,

(Hapiz, 2016).

t r Jurlsts and scholars clarified upon darirah definition and it had extended the

0 notation with additional elements to accommodate the Muslims requirements.

Ibnu Nujaym (1999) in his book Al-Ashbdh wa al-Naza'ir ‘ala mazhab Abi

Hanifah (1999) elaborated seven causes of getting rukhsah in worships such as travel
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(safar), illness (marad), force (ikrah), forget (nisyan), ignorance (jahl), hardship (‘usr)

and widespread of difficulties (umzm al-balwa) and shortcoming (nags). Anoth -

known example was by Al-Suyitiyy (1983), which include seeking medi@)}ment

with unlawful sources (al-tadawi bi al-mukarramat) either impurﬂl&_ibstances

(najasat) or alcohol (khamr) or illness (marad) that may cause to allom concession

(rukhsah). These extension of clarifications upon darzirah d@ can be applied
l

Hapiz (2016) proposed in his doctorate dissertatiomwwith re arWdrah used

towards contemporary issues in this modern era.

as yardstick of determining Islamic ruling in thi

tter. He c}nﬁ@vgd a

c% ng \@Dnlawful
days:Tith ood, r@&i.nes or daily

used product and substances. Pharmaceutical aoducts su he@and LMWH was

comprehensive guideline in defining dararah s

sources which majority infused with producw

mentioned at a glance, yet it was f(@ﬁj on eac\em& 12@& pharmaceutical and
N

cosmetic and the application fi%. In %othe and,(gr. tudy elaborates in depth
the usage LMWH as preve '%obs : $

There is a gap he rese‘[;‘rjalg/s- d the clinical practice where the

literature only me;\k:n specr
LMWH is usedanore often i ive @cine. Mohd Hapiz proposed a hierarchy

of using muéi&aﬂ in gonte

N
LMW from?ﬁqh perspective since most of the obstetricians

r&y @‘;?umerism while this research aims to find out
the experts has hig @\‘eference in using LMWH upon mothers who are at
r%& VTE due to the scientific and safety profile (Mardiana et al., 2016).
rtunately, it was less favored by most Muslims due to presence of halal alternative,

%ndaparinux.
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Hapiz in his research at that time found that LMWH is impermissible from
istizalah concept as it was not fully tested nor certified of its purity from any sc i
laboratory for its presence of residual porcine DNA. Nevertheless, this @ had
proposed that LMWH purity can be verified and considered as permissi ere is no
residual porcine DNA proven by a certified laboratory. Y'

In another hand, Farhani (2017) in her doctorate iMon designed a
guideline of using suture which made out of unlawful subs %c.h porcine. It was
explicitly stated that, in addition to darurah, hdjah can cogni ewiminators

to impose Islamic law, istizalah and istihlak also sha eemed as Ilngﬁaj rs of
’ 2)

purification. Mubarak (2003), Abt Taha (2007 diah Ra e@éined the

definitions, types, limitation of daruirah arethe re onsv{hy re areékzz;ah in Islam.
They analyzed various contemporary% },cording ur @ﬁ‘iqh by using the
comparison methodology. Q) \T

In that study, it was m%

in dararah situation are allowe

recommendation from%’e e

must be proven th ﬂ@e are ‘1
source of medicéhou ' merEéﬂv’ere very informative, the authors did not
include the sﬁals of slggjfng@“l%rm of preventive mendicine using unlawful
source @y porcin ‘J'his ié\onsidered as theoretical gap specifically in the

Ieve“ﬁardrah definition a d%’e'rspective. This research proposed the definition of

% X itself equivalent to minimum dararah, maximum darsgrah, dread to be

& oyed as prevention from the occurrence and destruction state itself. The definite
n

d distinguish connotation of dararah will be further clarified and elaborated.
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Hanani (2010) in her doctorate dissertation discussed about the usage of
Methadone as treatment among drug addicted patients in Malaysia. Methad
synthetically produced and has almost similar compound as compared heroin“drug,
however, is has better safety profile and lesser side effect and compli . It is use
as mode of treatment among drug addicted patients with AID@Ve'ase to help
combating their addiction, in order to preserve and prevent further harm and
complication, like a familiar saying, a lesser evil is bet me‘ evil itself. She
analyzed the status of Methadone according to the “fule of deing figh
comparison as the methodology. The study focused ing of unlawful 10[@Ythe
name of dararah to contribute to the harm reduction pr grd' n @sia. Our

study focuses on porcine base as unlawful % hida\ha derw@‘xg process of

complete transformation (istizalah ta E) B be use eve@‘é medicine. Most

Arabic countries, unlike Malaysia ore inc %e p{‘g\mducts from unlawful
ﬁz N
sources which had undergon%h process b d in daily life without
X

attributing to dararah or ha§|u~ 'ficali S. %\
The main gap z% in this résear "ié th&isconception of dararah context
&
particularly amo ical do<it deal éﬁectly with the mothers who are at risk

ng
of VTE. Asitis @y ac t, un@ml substance in medicine may be allowed

!

¢

to be use as Ei%nt at/the stage GE de_rj‘g?ah from figh perspective. However, there is
M%Ldy] nce

s

N
etermine the level of dararah especially related

no paramieter or ma
to QC VTE complicati(@ﬂ'hus, among the medical doctors including non-
imrunable to justify and informed that in cases of moderate risk or almost darirah

revalso known as tenacious need which is actually ranked as darzirah (Irwan et al,

019, Irwan et al., 2019).
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The misconception between patient as receiving end and the medical
practitioner in using porcine base treatment has cause a conflict between the IWT!M
further showed an alarming rise of maternal mortality due to the VTE in¢id and
complications after the verdict of decision by MCMKI in 2009. A

Darurah is a point of reference to allow flexibility betweeww? prohibition
among Islamic ruling so that the objective of shariah (Al-Ghazaliyy, w.d.) attained with
guarded principles. This situation insists consistently am % cholars all over

the places to widen their ijtihad especially when new ari matt rs‘bsa.gdy develop
L

nlives. T arﬁe@;ing

in% i rlsl%&finance.

unazfam, cordi@:gfatwa, was
prohibited by the OIC in 2009 but I@)een app n V\@sia based on the

argument of dararah. O)
Different fatwd applie%laysig indicates t

consistent with technology advancement and threaten

fact mentioned is explained in other sectors for

Abdul Aziz et al., (2018) elaborated that tavmw

Y

exibility of MCMKI in

&
evaluating the issue and thﬁ}?bn Ja IS pertine Malaysia depending on the
current need, locality i d cul} #gl‘ a@gnancy and puerperium mothers
&
\ho S regm, it is a worrying to see the rise of

who are at risk of concerrl

maternal death wm\IQer in i ' ith %’as the principal cause. As a result, a new
¢
perspective | cgq)red den éd @(F%e the meaning and scope of darurah. The

"
terminolog dari ?j oniish perspective requires appropriate clarification

fro%ic authority for examd?'MCMKl or JAKIM with regard the usage of LMWH
~N

‘@regnamy and puerperium. It will help for public as reference in general, to

d iIfy the dilemma amongst medical doctors and pharmacists in using it as prevention.

Mahaiyadin et al (2017) expressed their view that unlawful sources can be used

during dararah or mashaqgabh situation, either food or non-food, based on the Islamic
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legal maxims called al-dararat tubik al-mahzirat and al-daruarah tugaddar bigadariha.

~t

Even though in extreme situation of dararah situation which probably WOUIT
upon al-darariyyat al-khamsah, the consumption of prohibited sources sh@aken
within limitation as guided by Quranic text. In a similar manner, Fa al (2016)
found in their research of dararah tugaddar bigadariha in flood victigs, a systematic
and effective way in delivering zakat in Malaysia upon flood vi timNevaluating their
mashaqqat are highly recommended by zakat institution mg‘on the locality,
severity of the effected family during that time rather thamgenera izW&uaﬁon of
i @\T
L@ a m@ﬁity pant
e femg;tients. As a

dari <‘but executed with
©

mashaqqat to each person or family at all times.

Siti Khatijah et al (2016) in their revi

product which was designed to be worn duw

result, the maternity pant can be asser%ga'
shariah boundary. Thus, allowing aﬁaSof fema '%ts im'{}ed to the necessity for
N
mfact

procedures to male doctors duri eqpro had indeed met with the

shariah standard and comp@h q 1

“whatever can't be gai% entiri‘t sho lg ho‘@'discarded entirely” or in Arabic

ma la yudrak al-ku NQutra@L n arge‘r hand; this research relates directly
the

#Qrity endures in the highest maqgasid al-

with hifz al-nafs, of SO

e

shari‘ah bu % ith_li 'taﬁ‘or@J to the unlawful medicinal substance which
N

' amo@\/luslims.

spite the concern in cribing LMWH for high risk mothers adhere to the
i3S

calkguidelines as recommended dose of LMWH either for treatment or preventive

Qﬁ py. Hence, a research gap has emerged and to identify the level of extent for
arurah either maximum darzirah or minimum dararah (Irwan et al., 2019).
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The concept of daruarah and its limitation had been precisely put forward by
jurists since the previous time under Islamic legal maxims (gawa ‘id fighiyya
gawa ‘id are very useful in medical specializations because it recognize@ovel,
foreign and complex issues which does not have any concrete legal teforify with.

Qawa ‘id fighiyyah usually came in few words, expressed in epitheticahstatement of the

goals and objectives of shariah. Ramlah (2021) described anN:dical cases for
ac

example reproductive technology (assisted reproduction, ptic.n, abortion, sex

life thhanasia),

oy
reconstructi sﬁrg@post-
ps% pli%‘mth using

five main principles of gawa ‘id fighiyyah whi pilla@xglamic legal
maxims. \ > é
In conclusion, decision in@s by TJ @2015) regarding the
el
i .

selection, and genetic testing), end of life issues (arti

transplantation (stem cells and solid organs), cosmeti

mortem issues (embalming, cryopreservation,

matter of LMWH had been iss ed due #o it cine ground preparation

with exemption for thos%h\gin [ ra Theé@ision has been treated as
unquestionable issue b%l s at]ikl lic ‘)J'orb@issue’ endures as taboo towards
Muslims’ culture w si
legal rule in ISIK( hafi%
¢

The researgher views

N
Shaﬁ’it% regadi ?specﬂ@n of halal and haram in dietary intake as public

reference,in Malaysia. Relevan at position would guide them to not exaggerate the
f Mal Relevantly;that posit Id guide them to not te th

N
b \f halal and haram especially driven by their lust or desire for profit purposes.

Q ever, the void concerned, following the troubling figures of maternal mortality
cently has created disharmony between related parties such as MCMKI, JAKIM and

MOH related to usage of porcine base LMWH. Consequently, the definition of darirah

&
\fﬁ-ng intOé&Lere filth (al-najasah al-mughallazah)

céi:o% of MCMKI retains the position held by
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require further explanations; for example, when is it the situation considered as

darurah? Before or after the VTE had been diagnosed? The answer for this wHY'm

outcome of this research. \

2.3 The Position of Hajah and its Application in Determining Islamic Rullng
Basically, the definitions of darirah was not debated as &x;al as hajah
owing to its clear interpretation. In contrast, the interpretation ajah usually lead to

a dubious state when it is not well defined and distingui afl ) Among

of the books which shaped the foundation of idjah n this re a uQGn fi
Usul Al-Figh written by Al-Juwayniyy (1979). HisWgitings V}er co |der a huge

srah a \'{E\/el of texts

contribution to Muslims community, not only inidefini
justification (tadlil), the definition of h@ it
}H he&e discussed under an

determining Islamic rulings were el o p
?—2 N
important qq ‘idah fighiyyah name jaiytunazz manz al-dararah, which was

|I|ty<Qs a parameter in

first introduced by AI-Juwayn I hIS writ Sub <ﬁhtly, giving a new ijtihad
perspective shariah schelars.

Al-hajah tunahnzﬂ zﬁoj’eéjardmg to Al-Juwayniyy, (n.d.) in
another book AI th Al-~ IItlyattb -Zalam means if a situation in which a

need in peopl 1 ho fbr?x 'terﬁa-yntll burdens over people’ life has occurred.

In that ajah P(lq)m g @ for certain necessity has been set out as the

dard Inthatb ok AI J,@ﬁynlyy emphasized on the medicines (dawa ) either

f tment or prevention had been categorized as darar in another hand, the medicine
ugh has been used for prevention purposes (‘agaqir), it can also be consumed.

Q Ahmad Kafiyy (2004) discussed in his book, al-Hajah al-Shar ‘iyyah, Hudiaduha

wagawd ‘iduha which elaborates the controversial issue under the principle of hdjah
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shar‘iyyah. The book explained about gawd‘id usaliyyah al-hajiyyah, gawd id
magasidiyyah hajiyyah and dawabit hajiyyat which exemplified an influential r

hajah perspective in determining Islamic rulings. It is a very useful r@ for

researchers to discuss regarding contemporary issues related with unI ources of

product usage either in peak of darizrah time or when the situation nem;lrurah’) The

researcher utilizes definition of dararah to apply in this researc xtent of LMWH
o

needed as early prevention as Ahmad Kafiyy in his writing r]tion specifically

about LMWH in Malaysia setting. ‘\d
L

falls in the category were requirements and ne K gsah @E)ermit to

tionsgag food that
I s@es substitute for

example najasah. While Al- Suyuﬂ@S)SS) co \segt g@ept of hajah khassah
s
fe

and hajah ‘ammah in a ga‘idah d-al ajahéil}a zal manzilah al-darzirah

khassatan kanat aw ammati ax bei[ y con\&%porary shariah scholars.

Wahbah al- Zuhayh’/ (1985) +i aEa((Jw/ah Al-Darariyyah Al-Shar ‘iyyah

Mugaranah Ma“ I un a‘-Wa jwas a@gst of contemporary shariah scholars
A
who compile ~Nlnl that 'QL)‘(‘# determination in Islamic rulings can be
verified ah princi i of darurah. The author distinguished the
' 1

differ een dar ah‘fand H@ah in the sub-topic of ga‘idah fighiyyah “al-hdjah
m%

aw al-khassah tuna};"l manzilah al-darsirah in depth. Wahbah al-Zuhayliyy

al-\
%ned about moderate need (al-kgjah al-mutawassitah), normal need (al-ajahal-

leyyah) and tenacious need (al-idjah al-shadid).
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It also described details on kajah principle and its provisions by contemporary
Figh scholars to support Aajah principle and applications in certain extent to be
valid parameter as Islamic rulings determinator. However, their objectiv@\bwlting
differ from this research as this research intended to recommend an i from figh
perspective following the increasing cases of maternal mortality. Y'

In mu‘amalah area, Al-Zarga’(1989) described mu‘d% ues under hajah

with some criteria and contradict with qiyas is classified a ajah tunazzal manzilah

darurah such as ‘agad ijarah, ‘agad salam, compensati n,\enﬁ(isti’jdr),

@

Oni [Sah il(z_&@?'m-
. al% stit@-i'on of al-

)

d on al-hajah tunazzal

manufacturing (istisna“), entering toilet with pay

Nashmiyy (2012)had evaluated certain cases i
hajah tunazzal manzilah al-dararah. The

manzilah al-darirah may be applied Tgtoda

say, many mu‘amalat cases were @%d with \da? fi
N
need. ‘% % “ Q(:)
\m &
Abi Al-Ward (201% E OT atiom in Sﬁh towards the need or hajah
among people who Iiv%

n

ived f‘résji‘gﬁ Ie@ccessibility and quality of life in
&

: clotgind education, affecting them socio-

various sectors eithemin food, .r

economically causing*enha ence @fng towards committing crimes.

!

¢

However, ih medical p’ham?eutical fields most necessities seem to be
N

interlin% ediatély._toshifz almgﬂs. Do both fields can be justified by al-kajah

tqg&w 'Ihld'h@‘é:hf'ld indeed related closely to darirah
un anzilah al-darira ields are, indeed related closely to darira
N

c Yet, rigorous explorations from figh perspective are further deemed. Some

iah scholars such as Al-Matradiyy (2008), Al-Shamrukh (2008), Al-Jahniyy (2008)
re

sented the solutions using qawd ‘id fighiyyah such as la darar wa la dirar, al-darirah

tubiz al-mahzirah, al-dararah tugaddar bigadariha when confronting with new legal
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medical issues. Although the gawa‘id fighiyyah does not stand as justifications for
specific issue, the arguments towards certain issues which applicable in timely T
There are some medical cases involved with the principal of h@n
according to jurists under the concept of al-kajah tunazzal manzilah alﬂkah Other
medical treatment in situations which categorized under that ga ‘idah 1yyah such as
patients with protruded teeth and required braces as treatment ow proper teeth
alignment which helps in proper eating and digestion. Ot hzlt.io's with hajah in
surgery, where affected body part that following accidentsytreated, wgicines or
drugs (takhdir) in surgery and derived from porcin urgical pr u[e @ving
dead bodies for educational purpose. Isa (2016) r posiﬂo ose.@aitions in

dararah which translated into pressing nee% esea\: serve@hat the term of

pressing need is viewed as tenauo% which initially u@?’ hajah but later
transformed into darsirah dependln e S|tuat| &

A doctorate thesis rega Jah aﬂd itseftect &é?e Islamic law written by
Al-Rashid (2008) elaborated.in depth t nc tm@g definition, legal texts from
Al-Quran, hadith, ijmd% ah, t 'ﬁj of ha@r effects upon its implementation
toward shariah, t:&ssuremer gjah | éfst\h/a]ah s relation toward maqasid al-

1l

shari‘ah with q ighi |ce @i‘d He also discussed on the contemporary

¢

issues WhICEa I ble nd pr tlédb e hajah principle. His writings enlightened
e eli

that ha j igiblg'ta e jge asu?mportant topic in figh and usal figh and deemed
to b red amongst Musl{t}éholar nowadays. Though it was thorough, topic of
medicinal substances as preventive medicine from shariah perspective was not

| in the context covered, nor specifically preventive treatment using unlawful

bstance among mothers whom are at risk of VTE.

41



In non-Muslim countries, the theory of kajah is deemed as a pivotal principle
for Muslims who live there. It is known there are limited accessibility and Vuus
constrains to obtain Aalalan rayyiban products either foods, clothes or med@}r hus,
this create everlasting dilemma amongst Muslims leading to long tﬁNﬁiculties,
especially if there are no solution given in tandem with figh justification in order to
eliminate their difficulties. Al-Sa‘diyy (n.d.) discussed the diffi uMcurred amongst
Muslims whereby if they do not apply the theory of al-/ mz al manzilah al-
dararah in various aspects of life such as worships, mu lah, oWgthes and
decorations, consequence, they will be bogged do@ straight j tﬂo@e‘g;nd

4 \/Y‘

\ed re@dg;g al-hajah

may test their faith.

While in Malaysia, there were S% ap

tunazzal manzilah al-dararah. Kamis @1 (2016) ir p@entitled Analysis
of the al-Hajah Tunazzal Manzila@hgararah \cm ei @kmetics Fatwa which
N

analyzed the ga‘idah used in %fatWaS. T prop@fﬂabled could be a useful

guideline upon stakeholders and ucT 0 us@ommunity. They figured out

that cosmetic issues w% the U}l éﬁ!‘g 'cos@’nporary issues which qa ‘idah al-
&
hajah tunazzal mj@al-da A Were appl
In another handy Subri
; ¥
Rohani De Q@) discusse b€ut® ifications of vaccination towards healthy
ior

N
to pil Page @prevention which are categorized as allowed
( h@md I-d -|au§~§|~h-'ht | manzilah al-dararah
mu nder al-darar yuza -hajah tunazzal manzilah al-dararah.
N

\n a nutshell, the concept of al-ajah tunazzal manzilah al-darirah require more

and ééﬂi et al (2016), Pauzi & Man (2017),and

childrenda

laborations as people from other than shariah’s background such as medical doctors

ay be confused with that ga ‘idah between the need or necessity.
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2.4 The Concept of Istikalah as Legal Indicator in Imposing Fatwa

Istizalah is not an extraterrestrial subject and has being debated over cengtries
among shariah scholars. Istizdlah is considered to be one of indicators @v this
research although it is dissected as secondary principle. A paper Writter%ﬁahaiyadin
& Osman, (2017) which aimed to examine the view of Islarrmthorities in

pronouncing fatwa legally regarding the status of istizalah am ic Figh Council

(IFC) under the Muslim World League, al-Lajnah al-Da 'im -Buf'ith al-‘llmiyyah

wa al-‘Ifta’, Saudi Arabia and local institutions such aSsMCMKI a ate @.twa

N
Committee Meeting. This is because the st@osed y se’ a.\(fFR)rities

immediately affected Muslims’ minds in any ien m e.’ aidim;:i Osman

e

in deriving any fatwad,

concluded that if only istizalah had been ted by
D co

all dilemmas surrounding pharmacetticals, cosmeti and@ods issues may

=\
%ce m@&e @d that istizalah can be
6 = . .
defined as a valid indicator in al treatment uging un@Tul sources in Malaysia in
_ AN
ay!

order to ease the concern a

the decision of MCM% fute i§; hal 9\/\/12/ 0 the virtue of extra precaution
(ihtiyar) basis. \ l \ %
Hamma@ state F ha@vocated both terms namely istikalah and

¢

istihlak eitgin De areds ofyfo d€r non-food shall be accepted as verifying tools in

N
i i witheﬂ wenc@rding their provisions as both were approved in

immediately have solved. Their

imposi

sig ariah. Mohd IzharA@’(ZOl?), Mohd Izhar Ariff et al., (2018) supported

@d’ opinions with regard istizalah concept by stating international fatwa and
QA| nal fatwa regarding istizalah in products which majority have been accepted.
owever, in order to achieve istikalah approval, it should be preceded by laboratory

proofs as evidence of purification for a true istizalah tammabh.
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Based on those foregoing authors, Hanafite and Malikite sects stated that the
detection of physically changes over istizalah and istihlak products through hum
are deemed adequate to determine either istikalah sakihah (complete transt tion)
or fasidah (imperfect transformation) in their times. However, those paﬂéwere prone
to allow flexibility within the permissibility spectrum of unlawful prmderivaﬂves.
However, their researchs were majorly performed on food pro uMch are different
as compare to this research. Our scope was more on medic WNFceutical issues.

There are some papers published recently by Ir t al., (20 r Zaireena

“aX
et al., (2018), Zizi Azlinda et al., (2019) which esta d a resear 0|j I@VH as

preventive medicine upon pregnant and puerp?g nd_itserelatiofl to U@Wheory of
I

f isti@'sl;mongst the
the @‘chemical changes

istizalah. The objectives of their papers ww aly.

scholars. Their studies put forward so vidences regardi
and properties of LMWH foIIowin(%nplete |s§|-agp
N
upon pregnant women. The porei e anﬁcoag ant L@?—I was proven recently to
be completely pure and negﬁ'?}mn I Ine hase @(Sanoﬁ-Aventis, 2017), with
its superiority in clinic% es of‘s‘ ety (‘)J‘lle'ibpensanew perspective in clinical
&
practice especiall%thew ctiticﬁm’. However, despite the proven purity,
the porcine baS\L H a 'ant \&%ﬁ underwent istizalah and istihlak has
¢

insufficient G@e in figh epb(z;r%ong the of Shafite shariah scholars and
Q N

relation to this, Saa@(zoog) presented that istizalah theory is acceptable

O

g{s\and its safety profile

<

researcners

4 7

anehreasonable nowadays in Malaysia but in merely certain issues such as porcine based

icine for insulin treatment. In another hand, the issues of derived gelatin in

(4

edicines had been imposed as permissible under dararah yardstick. It is useful to state

that dararah is a situation when mankind forced to surrender his or her live or any al-
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darariyyat al-khamsah. The researcher concluded that Saadan’s standpoint included

darurah principle over istizdlah principle which indirectly explained his
towards istizalah. Q}
Azri et al., (2017) also came out with the fatwas issued by M egarding
several products which is allowed for dararah situation such as boneiChina products,
biothrax vaccine and rotate vaccine. This paper has properl Mthe differences
between few names of of porcine base such as swine, pork, Y;]e' sow, hog, boar,
lard, bacon, ham andbristle. The author stressed that IStizalah hwot widely

L
accepted in Malaysia. Stemming from istikalah theor less enthusi n
ed to un e the_controversy
issues in Malaysia. \, 0\ \ Q\T
Othman Jaludin et al.,(2018) I\%e and sup d t@me situation that

current practice in Malaysia refusir@spply is,\lwwthe r,y:hrderiving the Islamic
N

ruling while principle of dardr%ken &ace bly izz,per to support some novel
mm T S With pre&t infused with intoxicated

issues especially in phar% %
ingredients. %

BN
4
Saadan (2 attemp‘t i

this is the reason why, the principle of darsirah

£

aIy@Jthe ijtihad in his paper entitled
Contemporary ljtihaden Is 'Ihdl ~A Comparative Study Between Fatwas by
Middle East &gand aI; nﬁat@ Fatwa Council as comparison on this issue.

=)

NN
da ?ison the methodologies and other factors that were

v

take% fatwa organizati%\ﬁn middle east and Malaysia’ consideration in

@Ming the ruling with using the istizalah principle.

This paper 4

Q Throughout his study, Saadan also described that although istizalah theory were
sable by jurists in their ijtihad and would benefit Muslim society especially in choosing

their halal food, drinks, medicine etc. The paper concluded that the fatwa has been
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justified on the basis of lenience or strict sense, the jurists in every locality had

meticulously evaluated in all aspects according to the level of need of the state.Yv

Based on those foregoing literatures regarding istizalah, the auth@ome

to an agreement that istizalah has been accepted as Islamic legal ruling'kgator, next
to darurah and kajah. It is to eliminate the Muslim’ burdens and hardships in their daily

chores and interactions particularly for Muslim consumers in Mah\”}z. In this research,

istizalah considered as a supporting theory, while, dari n hdjrh are the main

theories in the usage of LMWH during pregnancy a uerp rih’r\yf:d on the
L

C}‘T

argumentation in Malaysia. I Ky
Theory of istikalah is not unfamiliar ar h p@ icAyet S@Tmited in

its implementation in Malaysia. Porcine based edidves finitel@xr.nbled upon

tremendous difficulties attributed to%ﬁas in the g-r@“d Malay-Muslim

community in Malaysia. However, of fig ;Q indeed, a substantial

N
contribution which able to solvaé.les in'bioethics as((/ erous products made out

of lawful, unlawful and cor@te T in arm@ical issues.

(,3 N
2.5 LMWH as Preventive edi(‘m Hhén-i,jap Perspective

LMWH i@com@m h@n proven to be able to inhibit blood

clotting and @ it espe?*huﬁig'/pregnancy and puerperium. LMWH is
O

prescribe;j%%e \‘/‘vo en
(2014)%u ed first edition of Q/Xfraining Manual for the Prevention and Treatment

=

0 &st hromboembolism ih’regnancy and the Puerperium was published in 2014.

are.having risk factors of developing VTE. MOH

ore recent guideline has since been published by MOH (2018) which mentioned
Ot “besides recommending a standardized approach for documented VTE risk
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stratification, the prevention of VTE through lifestyle measures, mechanical and

medical thromboprophylaxis will be discussed”. T
According to MOH, the percentage of women requiring thrombop@is as
they we medically indicated is expected to increase further in near future: ever, the

data of research regarding LMWH from shariah is still insufficient ‘and the decision

issued on the matter of LMWH supposedly viewed with the_inten to remove the

difficulties among Muslim patients especially during pr ganc' puerperium by

applying darurah and Aajah yardsticks in medical or medigines ¢ se‘s\d
L

MCMKI officially issued a decision regar the prohibiti n‘ol‘\ WH
(Enoxaparin Sodium) as following: \f \Y
“The usage of Clexane and Fraxipafige a neceisar neede%%;drah) upon

patients to prevent blood clot formul Wah could S in@‘diately in chronic

condition, the committee decided %\pose t g t gS f the medicines are

N
prohibited due to its unlawfuI% in the sight of Iz(la;g?as currently there is an

alternative medicine called %/hiT' a Iso@xtraction and it effectiveness

as similar to Clexane arine” (JA M,' 28@}.
’ 4 $ &
Based on th cision,t' \nds stanﬁ.le that apart from unlawful sources in

ibition, another reason was due to the

¢
existence aes%bilit of halgl Jte@e which potentially to pose same functions
e

3
ffecti ‘J_MV@such as Clexane and Fraxiparine. Arixtra is

s

@tjlant grouped under Fondaporinux Sodium. It was

wn
D
Q
D

recogni as a synthetic antic

N
‘@y GlaxoSmithKline (GSK) as the Fondaparinux that it is excreted in breast milk
G actating rats’ experiments. However its presence in human milk were
nknown,(GlaxoSmithKline (GSK), n.d.).It also reported that Fondaparinux can cross

placenta barriers in vivo (De Carolis et al., 2015, Dempfle, 2004) although Lagrange et
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al., (2002) showed the report that Fondaparinux sodium does not cross the placenta
barrier in their study, they were using in-vitro human and perfused cotyledon

In fact, Fondaparinux is an anticoagulant of choice for the mot@
hyperallergic towards heparin group of anticoagulant or had hﬂ%@ induced-
thrombocytopenia (HIT) complications (De Carolis et al., 2015). \However, those

Wpregnancy and

as 'first choice of

risk ftWike UFH.
@

ible in the ey nt’of\bg(;ing

e ﬁ\eﬁt pa@F LMWH.

literatures still unable to certain Fondaparinux safety profile

puerperium. Hence, medical experts preferred to use

anticoagulant upon those mothers as fondaparinux end p

As a synthetic anticoagulant, fondaparinux are irre

complication as protamine sulfate unable to rev

Nevertheless its safety profile are very muc$ :
A paper proposed for the partl@thormes e h@ﬁssue seriously in

order to safeguard the welfare and i st of the /A icines are discussed

N
and analyzed by Asmak et al. ,%or in Qtanc am im ch? base medicines; firstly,
insulin to treat diabetes typ@ﬁx de
e

and ‘J;:j "éc , LMWH, an anticoagulant used
pogae Third, trypsin which is made out of

ent|f| cessor and medical industry. The paper

|naIIy dog pancreas but nowdays

there are alternatives

to avoid blood clot which are di
pork and are us widely in

proposed th t me |cme wlﬂch(j?racted from intoxicated ground should be

observe ly frwlgql_J es suc&xs consumers, authorities, halal certification and
mecﬁgﬁactmoners to ensur h},ﬁdl property of the medicines.

owever, according to Mahaiyadin & Osman (2015) in Figh Consumerism
& ework, a guideline has been formed for shariah scholars in deducing fatwa in
calities. The center point that had been proposed in that paper is to assistthe public to
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provide an opinion with less burden in Muslim societies, while emphasizing more on
ihtiyar concept due to socio-culture introduced from all over the globe.

While Hammad, (2004) supported the treatment using damra@ ijah
premises in medical cases because medication process is all encompa; revention
and treatment. Hence, medical cases can be treated with Agjah, ingtead of merely
darurah measurement. However, the measurement shall b in systematic,

X-

thoughtful and under supervision of Muslim medical doct atients’ consents.

There was a paper discussed about LMWH as ul e‘aisl[wdase which
“AY

published by Muhammad Mustagim et al., (2013). Th y has stipul eqt@ixtra

(Fondaporinux Sodium) is preferred due to -dubious i‘g ients a@?ad been

verified as halal. Because of that, LMWH 4s,dis owelz\ fo event@‘bzlzod clot for
VTE condition unless in darirah sﬂuW paper, h er, Eé:‘ussed on LMWH

issue upon all types of VTE dise owever,\mr |n ‘\MOH pregnancy is a

crucial period which there is cu% derr?and f MV\@pply The paper did not
take into account the justi }?of aﬂ}?’lc}r; issviewed different from medical
perspective particularl ?:ﬂ'yszjthe ré of maternal mortality statistic in
Malaysia recently 0VTE l \ (J

Med|C| Qnt cts, hence the opportunity for Muslim

users in Mal obt n tho p somated with different ratio of availability
and fea n Mal fonte varlety of foods and various kind of permissible
asy to access, in fa@écause of less cautions in choosing nutritious foods,
superseded obesity in South East Asia. Bouzenita (2011) disagreed to the

ion that porcine inserted to produce genetic modified food (GMF) due to the

rinciple of dararah, jallalah, istikalah and istihlak are not transferable to the GMF
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products, as it was against the principle of dararah. it is a big argument for the
consumerism under prohibition result in between a need and necessity. T
However, medical case like VTE during pregnancy and pue@
categorized as catastrophic and lethal cases yet preventable. the pregna If already
a risk itself to develop into VTE, other risk factors of VTE duntnancy and
puerperium particularly following caesarean mode of delive esity has been
ol

identified as escalators for the VTE event. Hence, follow amination in these

situations, thromboprophylaxis using LMWH among prégnant WOposed as

permissible under figh theories such as dararah and (Zizi Azli 10@n her
paper, LMWH has been preferred compared to I evw has.Q/‘%~ derived

from porcine mucosa cell, but the risk andwpre posm\g rs of@g;egnant and
puerperium women which escalates tomaobablllty veI@T E complications
is considered as a pressed need to u@,s\w as &)p p@m

In international contex jma“ Figh Iamlyytéa? 13-17 Dec 2003 which
convened in Mecca had in }helr jtifia following; first, the Majma“ allowes
LMWH in prevention %rowi;}t;e'l@equwalent alternative available
whether in term f tions an offe Q.meared to LMWH. Second, the use
of LMWH mus e i sureraj‘b’whlch is consumed within its limitation

(Is m[:%

without ext e 4 2((‘:)) Those issued decisions have their own

reasona% whigh ted bﬁaWa ‘id shar’iyyah to remove difficulties, wipe

out rm with limitation, t@'the lighter harm instead of the heavier between both

h s in in Arabic phrase as al-dararah tubzz al-makzarat and irtikab akhaff al-

3 rayn li dar’i ‘alaihima.
As a conclusion, the researcher viewed that medical issues have different

perspective compared to selection in food industry. Porcine based medicine such as
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LMWH is preferable to be applied in the time of dararah and /ajah as that preventive
medicine supported with theory of istizalah. Consequently, the eligibility of?&s
with regard LMWH during pregnancy and puerperium from shariah perspectiyvershall

be verified as rigorous research on the reality of obstetric VTE demanﬂ%cessarily

needed particularly over figh view. ?
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