CHAPTER 1
INTRODUCTION

1.1  BACKGROUND T

On 13 February 2017, a North Korean citizen initially identified as Ki% was
assassinated at the Kuala Lumpur International Airport, Sepang (KLIA).! T%a ed was
later identified as 46 years old Kim Jong Nam; the estranged half-bro the North
Korean Supreme Leader Kim Jong Un.2 The post mortem report confir edme deceased
was murdered when VX Nerve Agent was smeared on the deceas M by one of his
assailants.® The VX Nerve Agent is classified as a Weapon of M &Ection (WMD)* by
the United Nations Security Council Resolution 687 and has utlaw Ly virtue of the
Chemical Weapons Convention 1993 of which Malaysia is a StateWPart .5M4 I\Qa.rch
2017, Malaysian government had to expel Kang Chol, t@r North K nlaqﬁa}éador
and he was declared as Persona non Grata after a series ofupwarranted statements-made by

him against the government relating to the murder.®‘His st \n{s Were! pqrtraylng the

Malaysian law enforcement authorities as ine Mreft rity insconducting the
investigation and the prosecution at Court. carast to hi

authorities had been careful in conductinggthe high-p rer
S

pre-emptive statements.®
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Moreover, the former ambassador had also accused Malaysia of conspiring with
hostile forces to damage his country’s reputation whilst publicly denounced the outcome of
the post-mortem, insisting that it was a violation of human rights.° Malaysia th
declared the former ambassador as Persona non Grata under Article 9, Vienna C
Diplomatic Relations 1961 (VCDR 1961) as his baseless allegations Wer% as an
abuse of his diplomatic immunity and a clear violation of Article 41 (1).° Sincé”then, the
diplomatic relations between Malaysia and North Korea was temporW?uspended 1
However, as of November 2019, Malaysia planned to rekindle her d|p relations with

dw nations.!3

ietn e sed Doan
Thi Huong; both are believed to be the assailants of the {deceased zilf fo nn\‘imed

North Korea,'? befitting her status as a peaceful country that is fri

Je C’ﬁs 302

widgly believed
that the masterminds behind the murder plot had esc i

(;i)n mve%on and the
chances of bringing them to face prosecutloa\gs blyslim.’2§The outcome of the trial

suspects who are still at large were charged at Sepang

and 34 Penal Code for the offence of murder and Co te%
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shall have far-reaching diplomatic and socio-economic consequences to Malaysia’s
neighbours, namely Indonesia and Vietnam.'® Notwithstanding the existence of the Criminal
Procedure Code (CPC) which prescribes the procedural aspects on criminal investigati

prosecution in Malaysia and the VCDR 1961 that regulates the affairs of th m
mission in the Receiving States, the antics of recalcitrant diplomatic agents Seemed to be

beyond the reach of the law itself; often under the guise of diplomatic immunity.*

The outcome of the diplomatic rift between Putrajaya and Pyon@yang,shall serve as a
guideline to chart the future of Malaysia’s foreign policy with otthable recalcitrant

diplomats and countries.’® Sustaining a harmonious dipIomai@ ns if of paramount

importance for Malaysia and such aspiration can only be fu should Rutrajaya traverse

the ever-changing tide of international relations with caregand caution/ (i.e.

Hedging).*® Furthermore, the diplomatic crisis provide&portun y
tr

cdu

0 eigﬁn\F’@Ticy
n!lys{%n the

effective ways to protect and preserve Malaysia’s rolew Southeast Asia.
la

The neutral and cautious stand that is the hallmark of ysi
better demonstrated by Putrajaya’s continuou%&s t 3 witlhy Pyongyang in a
conciliatory manner.2° Putrajaya has Wiselym n her speci rela@s with China — a
neutral party — and to entrust China in exe%ever@yﬂo?th g@\a It was reported that
China played its part as the mediator to bro he release.o qnine \/Ialaysian citizens who
were stranded in Pyongyang in exch the remaini susﬁét«s implicated in the murder
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of Kim Jong Nam and the body of the deceased.?! This tactful decision should have been
emulated by the Western countries especially the United States that was so obsessed in

sanctions and other offensive measures against the reclusive State.?? Y~

Since the time it was revived during the Renaissance until the advent of ation,
the doctrine of diplomatic immunity has its own fair share of success in I’U&gg lasting

diplomatic relations and causing controversies which lead to prolonged regi?&nflicts??’

It has always been Malaysia’s ambition to be the front-runn N\omic diversity
.24 As amongst the
task of

while maintaining its designation as a Neutral State in diplomati

founding members of the Association of Southeast Asian

affairs and ethics of diplomatic mission in the Receiving{State M e VCDR-1961 needs

to be enforced objectively.?® N u\ g

1.2 OBJECTIVES OF THE RESEARCN
h

Democratic People’s Republic o rea Dw%yo
country in the world that still pra&M Isolatienism. Bgi@nomically and socially
isolated, North Korea chooses to maintain diplomaticyrelati ith only selected countries

and Malaysia is one of tho cou?iies. D’ven ylhﬁonalistic vigour of absolute
independence, North Korea ofte ake\& i\écijgproach in defending her national

S other.@pes of Weapons of Mass Destruction

S,

ith Murder in Malaysia, This Week in Asia, Geopolitics,
d 31.03.2017. Source:
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security. The threats of
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(WMD) are consistently used as leverages and such threats are increasing under the 3rd
generation of Kim’s dynasty — Kim Jong Un. Diplomatic relations between Malaysia and
North Korea, although obscured from public scrutiny, is strategic. Nevertheless, the

diplomatic disputes between these countries that emanated from the murder o m
Nam had drawn global attention. Hence, the primary objective of this study isi@&e the
historical background and the evolution of diplomatic relations between Malaysia@nd North
Korea within the context of the Vienna Convention on Diplomatic Rela?rg 1961. The
research showed that the reason behind the prolonged and recurrinMation between

North Korea and the rest of the world is the failure to understand thesaistorical backdrop of

North Korea, especially after the conclusion of World War 11. The, study alsd showed that in

spite of the difference of ideology, in reality, Malaysia and No ored ha y'agendas

in common. These similarities are the elements that forg}@gng bond of bi te[al ions

for both countries for the past 48 years. The researc s to contextualise t@ilateral
relations between both nation vis-a-vis relevant provis the\Q 61 @ually with

regards to the events leading up to the suspension 0 andﬂTe eventual ance of their

diplomatic relations in 2021. \c') 6«
Not only the diplomatic rift betwe@jlaysia a\\loh_ggh qreahas a serious impact

on national security but it has also affe% conbmic qainaggb in the Southeast Asian
region as well. The expulsion of tN r ean ﬁrbassador from Malaysia as
Persona non Grata has underlined we n the VEDR 1961 that are prone to be
abused by rogue diplomats th@: révfsh‘ Hence, the second objective of
this research is to show in gpite of‘the exi

Domestic Law [i.e. Dig@ Pr'v'leges Vlen@onvention) Act 1966 (Act 636)] to
govern the affairs of mati m.is ten, I,es%'j@slations seem powerless to prevent any

abuse of diplomati ity ers'of@e diplomatic mission. For instance, the act of
interfering in a %rinv'gs gation - y@police which was a clear sign of challenging
Malaysia’s so¥er y that is rictf; %‘Kl'bited by the VCDR 1961.%” With the lacunea in
tic immunity, the %‘@1gth of the VCDR 1961 suffers from indecisiveness

regulating
which re x its lacklusture enforcement and ultimately, lack of respect. As such, certain

icle41 (1) Vienna Convention on Diplomatic Relations 1961: - “Without prejudice to their privileges and
immunities, it is the duty of all persons enjoying such privileges and immunities to respect the laws and
regulations of the Receiving State. They also have a duty not to interfere in the internal affairs of that State.”



provisions in the VCDR 1961 desperately require a review to better suit the modern style of

diplomatic relations.

A further objective of this research is to provide suggestions on effectiv%; in
mending the suspended diplomatic relations between Malaysia and North Korga: study

explained on the wisdom of sustaining the bilateral relations with Pyongyang.“®his can be
achieved by exploring and manipulating several Tracks of Diplomacy GST Track 1.5
Diplomacy (Track One and A Half Diplomacy) in the form of Q{t} i
ies. The study also

iplomacy to

accomodate the unique characters and indigenous needs of both ¢

showed the successful rate of Track 1.5 Diplomacy in addressi reso’ving domestic,

regional and international conflicts. Evidently, engaging Nor ea in a egncillatory mode

instead of imposing sanctions is the best way forward for the future of dipl tic'rﬂ\&ibns

between Malaysia and North Korea. Another option 4 rhaps, to; aménd lhe.\[ evant
provisions in the VCDR 1961 to provide more authori Sm&?ﬁH to sq‘ﬁinise the
idate (@i no criminal

background of each diplomats in order to ensure that on thegi
S

records, disciplinary records) is chosen to r th n St@. This research
underlines that despite the gravity of diplom sputes with'a rec@rant country like
North Korea, Malaysia is a peaceful count t will ne\reg)rt o4pr ocation or violence
in addressing any diplomatic disputes, es [ly€again the o ing State. Diplomacy,
Neutrality and Non-Aligment are th\ ulae sus ble diplomatic relations.
Furthermore, Malaysia remains st in crmpi ing re@ﬂal peace and fully committed
in defending justice for all ind%Y:;ar(il s of, r}elr na.\ubnality.

&
1.3  RESEARCH MKﬁbQOLdGY\ %%("

Ns on lib tudy, (._e;\document analysis. The library study
PG

lew of ? \Ryrit@s, case law, official government reports and
re

other related docu S, i?e ationa c@ntions, case studies and conference papers.
References %} made evqn\f}?l'nternet sources. Figures, data and any related

gathered from rele\re.cﬂ? government bodies such as the Malaysian Ministry

The research

involved Literature

informatio
of Forei
Re

irs (Wisma Putra) and the Malaysian Institute of Diplomacy and Foreign
DFR) during the course of the research.

he approach applied in this research involved an analysis of the existing domestic

laws and international laws, international conventions and regulations on diplomatic relations



between Malaysia and North Korea. It included an examination of, inter alia, the relevant
provisions in the VCDR 1961, case study from prominent cases involving Persona non Grata
and the reported abuses of diplomatic immunity involving North Koreans diplomats w

countries. -\(ﬁ\

1.4  SIGNIFICANCE OF THE THESIS

The assassination of Kim Jong Nam at the KLIA drew shock and%spicions. The
public were shocked by the devious execution of the murder. They WMO suspicious of

ation occurred — an
corr'mitted in broad

day light — raised more questions than answers. Malaysia is kno s amon ioneering

@
country in a full-scale campaign against transboundary uﬁ\&lnd terrorism: 'n ZQ%X’*the

Eastern Sabah Security Command (ESSCOM) was fo with t‘h'e oal jof strengthening

the motive behind the murder. The place and time when the

airport; an open public space where it was unlikely for any crime

pirates~on several

ive S@notorious for
S. @«(act that a high-
urii\é stem is disturbing

ways but to maintain

the maritime security. This was done following cont atta
tourist hotspots in Sabah. North Korea on the otw , IS’
human rights violations and illegal develop nCODluclear
profile murder took place in Malaysian soil despiterthe RO\der
and yet, intriguing. Malaysia and North %e Wo%rgn
an enduring diplomatic relations in t of endl tgeoif;ﬂcs tribulation demands
complete understanding and dedicatiM 0 ies.{be bilateral relations between

Malaysia and North Korea artyn%ic'but throu l a@ome along disagreement and

inevitable disputes. The unbe behavp r fgurrgg orth Korean ambassador, Kang

Chol, prior to his expul 'Or\was @\g of a ‘(aécredited diplomat. The Malaysian
Jghql th

authorities which are den VCD.&, 961 remained objective until the
pronouncement of P, mno Grata, Iﬂe w§~€nt legal structure of which governs the
diplomatic mission™is seen as; we co,@al foreign interference of ongoing criminal

investigation and te thwart ‘pf a rag&a diplomat.

R 3
Wi ear and firm Iaws‘t%?regulate the diplomatic mission, it is probable that
w

similar o orse diplomatic crisis will recur. Therefore, there is a compelling need to

conguc tudy on this particular issue. This thesis is significant as it seeks to contribute

28 Banlof, R.C. (2010) Philippine Security in the Age of Terror: National, Regional & Global Challenges in the
Post 9/11 World, CRC Press, Taylor & Francis Group, Boca Raton, Florida, United States of America (USA) at
page 314



towards the future of Malaysia’s foreign policy on diplomatic relations. The study is crucial
as it provides an insight into the weaknesses that affect the effectiveness of the VCDR 1961.
It also analyses on the possiblity of exploring other diplomatic avenues such as Tr :
Diplomacy in the form of Sports Diplomacy to address and resolve the diplomatice%bug :

In addition, the study aims to supplement the current research and IﬂAVe on the
subject of diplomatic relations, diplomatic immunity and Tracks of Dipl by sharing
new ideas and providing practical solutions in diplomatic issues. Ultimately, this thesis is
significant in accomplishing Malaysia’s ambitions of becoming a tru rate country (i.e.
Neutrality and Non-Aligned) by protecting regional economi m, and defending

justice and equality.

X
1.5  THESIS STRUCTURE § __\‘-—}
This Thesis is organised into four (4) Cha art%’ haptqiz-l as the
ely.backgrou ‘G‘the study,

Introduction. It introduces the main features of th% nagi
of the

research questions, research objectives, signi%
research methodology. Chapter 2 outlines

thesis, thgiis structure and

elop@t of Malaysia’s
diplomatic relations starting from the inceptien of t@%%n ayu Tua in the Malay
Peninsula to the foundation of the Mala akahSult e un i \e independence of the
Federation of Malaya in 1957. After\w hapter 2.di sseﬂfo’ingenuity (Kebitaraan) of

the Malay people especially the MTItan’tes iythe art iplomacy on sustaining their
thriving diplomatic relations supi‘r owe ;l!lch%‘the Chinese Empire. The source

wer_ifl the @ﬁy World (Alam Nusantara) was

attributed to their domiq‘gl int r'1atio | mar@ commerce. Thus, Chapter 2 proves

that the flair in maism ypam
1CS.

Sultanates for cen hapter 2_also {apelﬁes the lifeblood of Malay’s diplomacy — a

istorical

of the Malays’ wealth and political

fusion of Neut and l?l icAVir ue§_\\§ which are still relevant today despite the
advancement %0

litics, s ncérarld\')?e'chnology. Further, Chapter 2 explains the stand

taken by in diplomatic rela'sl.cé'r’ls as a newly independent nation after the Colonial
rary measure in international relations, Chapter 2 clarifies the reason why
initially chose to ally herself with her former Colonial Master — the British — before

ifting Iher foreign policy towards Neutralisation and Non-Alignment. Finally, Chapter 2
recounts the evolution of diplomacy, diplomatic relations and diplomatic immunity from the

ancient times until the dawn of globalisation.



Chapter 2.5.1 discusses in detail on the historical background of diplomatic relations
between Malaysia and North Korea, especially the moments and efforts leading up to the
formation of their official relations (i.e. Sports Diplomacy). The nature of strategic re
between Pyongyang and Putrajaya is further examined in Chaper 2.5.2 that inelu int
ventures in agriculture, education, high-skilled labours and in arts and cu T@t also

r
illustrates the benefits for both countries of sustaining a harmonious bilateral relations into

the future. ? .

Before delving on the issue of the abuse of diplomatic iﬂgﬂky, Chapter 2.5.3
narrates on the murder plot of Kim Jong Nam, the suspects, the p fthf murder trial in

Shah Alam High Court and its conclusion. \d

A
Chapter 2.5.4 further examines on the core issues tha ered the di rdati ﬁ‘t and
severence of bilateral relations between Malaysia and North¥Korea #the abtise of‘Qi'pIomatic
immunity and Persona non Grata. Thus, it underscoreS on t M nt provisions in the

VCDR 1961 vis-a-vis diplomatic immunity and%da nor A c&yxp\le of identical

cases overseas involving the aforementioned % highligh arti@ y the one which
involved a Malaysia diplomat in New Zealand.” A a iﬁd,educed on how the
Malaysian government via Wisma Pu@ed&ﬁ%j W@)R a Malaysian diplomat
was involved. In order to prove thatyr North.Kore é’ipl ts are a global issue, the
incidents involving the abuse of di \ak im Nh @uing Persona non Grata are

r tipn@apter 2.5 and 2.6 show that

Malaysia is not alone in facing t issuKﬁ e &dj,plomatic immunity committed by

North Korean diplomatsh&hhgtic mission: 40%

Ny
Chapter 3 un Mth e dntro u‘gﬁor{_ag-’fracks of Diplomacy and its variants (i.e.
Track One Diplefacy;# Trac 0 Dip@acy, Track 1.5. Diplomacy, Multi Track
Diplomacy). Thé viabitity offt legakand diplomatic disputes beyond the conventional

legal framew% is“elucidated via the ~s§-cept of Tracks of Diplomacy. Chapter 3 further
explains t%rl nts in Tracks of Dﬁomacy as the options/alternative to compliment the

illustrated in several case studies other jurisi

establi‘% es of international law in addressing and resolving conflicts in diplomatic
rela . Ijustifies the need for Malaysia and North Korea to explore and pursue Tracks of

y as a wholesome approach for sustainable solutions in diplomatic issues. Chapter 4
also pays special attention to Sports Diplomacy as the alternative to address the diplomatic

rift between Malaysia and North Korea. Historical records showed that Sports Diplomacy



was employed during the initial stage of bilateral relations between both countries. Finally,

the promising future of diplomatic relations between Malaysia and North Korea is further

discussed in Chapter 3.6. Y*
Chapter 4 concludes the Thesis by eliciting on the magnitude of an in :hdy on

the Law of Diplomacy, diplomatic relations, diplomatic immunity and Trac iplomacy
towards the progression of harmonious bilateral relations between V\Vyﬁa and the
Diplomatic People’s Republic of Korea (DPRK/North Korea).

1.6 RESEARCH QUESTIONS 2 '
On matters relating to the diplomatic relations n Malaysi d North
cte

Korea, it was proposed that the research would be condu based ongthe ﬁ)UQ'Qan
question:- ' -\C’)

4 i
What is the historical development of diplomatic relations | Malaysia~and North

v
Korea? c\) W
\o )
This question would be answered by regounti t}‘g istorical” development and
e .Qstorical analysis would

evolution of bilateral relations between % and
al @ and North Korea have

reveal that dispite the differences in ideologie

and-\ehonomically independent that

prompted both countries to form diplematic re l §
- E' k S d &in bi . . .
On matters pertaiping to"Vi h&Q ventl@/ n Diplomatic Relations 1961, it

ng
was proposed that the r’{hwm@nduc@%ed on the following question:-

\ § L
How effective is V(%l 61‘n ‘pr nq‘m abuse of diplomatic_immunity amongst

diplomats in the R%na S:iiti?) ,§J
b

This qSti would be answer analysing relevant legal provisions in the VCDR
1961 suc A

several similarities such as the inspirati b it
;ition

rticles 9 and 41. By e%mining how these legal provisions are interpreted and

enforced.i | life situations via case studies in other countries, the study would show that
the oferespect amongst diplomats and the impotent enforcement of the aforementioned
prowisions are the primary reasons leading to the abuse of diplomatic immunity by

irresponsible diplomats.



On matters pertaining to the efforts to rejuvanate the severed diplomatic

relations between Malaysia and North Korea, it was proposed that the research would

be conducted based on the following question:- Y~

Why is the alternative to mend the diplomatic relations between Malaysia and N&)evond
the legal framework of VCDR 1961? *

Research would be conducted on the conception of Tracks of Di Iomx especially in
the form of Sports Diplomacy. The study would reveal that the_first “step towards the

establishment of formal diplomatic relations between Putrajaya gyang was initiated

via Sports Diplomacy i.e. Ping Pong Diplomacy between the

1.7 CONCLUSION \(,) Q\

While there is no perfect legal systm exists i \/\)Tld thesregime of diplomatic
immunity has been going through severak.c ges; “the u mate of which is to assist

diplomats in performing their offici tions with n es‘%a&lﬁgedom without hindrance
from irrelevant laws of the Receiyi ate. ertheless,. s ulterior motives are always
hidden by geopolitical clout, in%lity lf the inlo@mission is often abused. With
the reported cases of abuse recusring de\sﬁ' eaf provisions in the VCDR 1961, the

effectiveness of its enfo@ss quelstio . Admlé‘ry, the dearth of strict supervision on
IS

how diplomatic immunK ctis lIife E&}S’esulted in the abuse of such privilege.
¢ ? (.-)

The best v%)_ olvelany-int nat@al discord is still through an engagement in a
peaceful and re% manger. ?eh t‘?he:%}fected countries. Constructive engagement will
eventually prouide fooms for both parties'to reconcile and mend their impaired diplomatic
relations. refore, it is critical for P}trajaya to assemble all of its sources and rally all of its
vigour, amicable reconciliation. Peaceful consultation is the perfect way to reflect

1\% stance of moderation, Neutrality and Non-Alignment in geopolitics. With the
f

Vi bilateral trade between Malaysia and North Korea steadily increasing annually and
the prospect of never-ending embargoes/sanctions looming over the North Korea’s economy,

peace talks with the objective of repairing the damaged diplomatic relations is the only



sustainable options for both countries. After all, both countries are still members of the Non-
Aligned Movement (NAM).

The following Chapter 2 discusses on the essence of Malaysia’s philw on

diplomatic relations, namely Neutrality and Non-Alignment. Chapter 2 also;rggts th

historical development of diplomatic relations in Malaysia post-Colonial ring the

D

period of Cold War (1947-1991) and up until present time. The evolut diplomatic
inviolability — which is amongst the focus of this Thesis — is also ussed with further
attention is afforded to the formation and the effects of the Vienna C ion of Diplomatic
Relations 1961 (VCDR 1961) on the realms of diplomatic relatio T '

4.
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