CHAPTER 4: Y-
N

JUXTAPOSITION OF THE RIGHT TO SELF-DETERMINATION D\ID

TERRORISM: AN ANALYSIS ON SELECTED CA?IUDIES

4.1 INTRODUCTION : \,
Despite having numerous issues to exercise th%elf{e:?aﬁon, the
struggle for self-determination by the people has r ceased tQ sto O\Afebvg?'due

” :
to the absence of legal provision under internattenal law and th cruciQ~ osition

played by the UN Security Council, the legitimateé meth N ractiie‘q}t’he right to
S bP@Q stablished that

e_o\u Ide the exception

provisions under article 39 of %9 mw%a prmé% by the UN Security

“« Q-
Council and article 51 of self % .Ana nfliéﬁa'the exercise of the right to
N
self-determination has omounclto have lar@national character in order for
the law of international ar COT\% ap’;@gble.

Howeve@d i Iigh@é&f)efore, although the use of force is
¢
permitted i struggle for.s -ogte@nation, it does not constitute a legal right. It

@D

self-determination has always been a co \gd

the right to self-determination permits “the

e

S

NN
also di erase the” i yity @proper use of force by the National Liberation

Mo ts. There are variou@és where the use of force was used improperly, and

w \rhwes were committed by the people as opposed to the state force. Nonetheless, a

J'Erime will not illegalise the whole struggle itself.
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On the other hand, with the insertion of the possibility of being designated as a
terrorist, the plight of the people for self-determination has extended beyond th -
cut international humanitarian law into the stage of ambiguousness. A@e for
self-determination, despite having legal reasons and effective goverﬂﬂ& does not
necessarily succeed. Throughout the history, there have been se\R”nstances of
improper use of force and war crimes, in which, each had a different’outcome. While

Nl

some succeed in achieving independence and taking res ')r their actions,

some struggles failed. .\d‘
I _{;}T
c% f self-

\SS*LLL nd u sug\eéssful self-

honh designation of

In this chapter, a brief case study ome 01} t cti

determination movement to provide a gener ers

the freedom fighters and the acquie% of%
designation impacted the result‘ée';rugg . e ecti@j;%f the cases was based
on several factors, includingﬁK itimac r(:gx{o self-determination claim,
N

the existence of intimi tiWics x#ed lati n&‘liberation movements against
em

civilian populations, th rity of £h al“detelopment of the case, the volume of

tio_rermmunity of the

scholarly and ju@mial o‘scus n on@ matter, the existence of international
N

legal authoritcg'wns r jud }t& ou,&e! conflict, and the involvement of the UN,

any state, % ermanent b the UN Security Council. By analysing the

’
selected cases, a compa on%fth

ks

<

ractice will be used to construct a legal pattern of

4

ex% If-determination movements.
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42  THE PRACTICE OF THE RIGHT TO SELF-DETERMINATION

Historically, there are many recorded attempts to exercise the r@ elf-

determination. Some are successful while some are not. In order 30 study the
practicability of exercising the right to self-determination to dissua?g attempt of
determining the use of force under this right as an act of terrm t is crucial to

scrutinise some of the practices by part of the international co ity, their response

Wpter, two
prominent case studies of both successful and uns pts 'exérci\SFthe
? ey
right to self-determination will be analysed. =
4 b

to it and how it played out under international law.

In this part, the succes determinatiensmo nt is determined by the

&

a \state -S%gnised by the international

community and is not itted to ali i r oppression. Not only that, but
4 F &

the state must aIs@e to tle \blis ed i&.!ecognised as a State Member of the

UN, which prow ain

by the Ge hsem y. (a‘}ﬂity to enter into treaties, international or
S
transnationally¥as a stat ‘,not besdeemed as a successful movement.

S hdimgons

struggle that ended with Mati]
n

2
3-
&

>
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4211 East Timor

Timor is an island approximately 430 kilometres off Australia'sﬁ{ est
coast and 2,200 kilometres from Jakarta. It is located on the Sunda ‘Archipelago's
eastern end. Portugal and the Netherlands both colonised it. Portu k control of
East Timor and fully colonised it in 1701, while the Netherlandstincludéd West Timor

as a part of the Dutch East Indies in 1893. During the peri decolonisation, in

Wgs\'iar became
r remained colBnised” by
S

{r
Portugal until 1975 when Portugal withdrew fr e island. Befare th@n 1960,

4
M ith E gal as the

1949, after Indonesia gained its independence from

part of the independent state. On the other hand, t Ti

East Timor has been declared a non-self-governing t

ein

Ne

relinquished its physical control over Mtor Elli :
Cf) A

¢ S
Before relinquishing i r, in 197 ort intends to establish a

provisional government an optlar t to d@ine the status of East Timor.

There were conflicting,vi mong the p o;'e@tably FRETILIN who favoured
’ &

independence an@ET@dvocatﬁtﬂr integration with Indonesia. Both

were rivalling polit facti inkir&ﬁégg). The FRETILIN later, backed by

iti
g0,
China, decl inclependence 01{ Pe_r} gal (Yeh, 2020). The conflicting views by
;:r

administering power. Portugal however, ept , Just before it

N

both partie ongb t a civil war which unable to be controlled by Portugal,

Y-v
becmﬁ the decisive fact@ér its withdrawal from the territory. With the

@Nal of Portugal’s physical presence on the territory, Indonesia intervened in
s Timor militarily and integrated it as its 27" province in 1976 (Kadir, 2015).



The occupation, condemned by the international community to be an illegal
occupation, was marked with brutality, terror, and systematic degradation ?m
Timorese cultural life (Simpson, 1994). Thousands of East Timor’s pe@fered
from the occupation, claiming the lives of at least around 200,000, abdu&wird of its
original population, during the 24 years of Indonesian occupation®(Turack, 2000).
From 1976 to 1982, several resolutions have been passed b me UN Security
Council and the General Assembly condemning Indone ’Yt?on' calling for its

withdrawal, while reaffirming East Timor’s right to -Clete mWIndonesia

"X
maintained that as the territory was integrated as%‘ Indonesia t]|e @rs of
East Timor had become part of Indonesia’?m sti{ ith\tig intense
lobbying by Indonesia, the resolutions by the G eralu?sse ly w Yge?:oming less

damning and by 1982 removed entir %oath

@
C

focus and interest of the internationWmunity,

/

tragedy of the Santa Cruz mas Nov&nber 1w influenced them to deal

\.I &
with the escalating human?a' 'SSL:[ ich @bruary 1997, the then UN
a ted

Secretary-General Ko% y: 's

&

personal representa Wr Eas‘ \1&( adir,.2015).
& N

Ona ﬁe\&e itmust b I;u'éhl' d that in January 1978, Australia became

one of the%ﬁuntrie that formall ognised the integration of East Timor as part
S oet

n December 15852,\‘§q'§ven years after its recognition, Australia entered

ppoi Am@sador Jamsheed Marker as his

of IndSe
intéythe Timor Gap Treaty wi?ﬁ* ndonesia for the apportioned of resources of oil and

Qd minerals between the two states. These included resources that belonged to

0 people of East Timor under international law (Anghie, 2018). On February 1991,

Portugal filed an application against Australia in ICJ for infringing the right of East



Timorese to self-determination, territorial integrity, and permanent sovereignty over
their wealth and natural resources by entering the Timor Gap Treaty!. Among

the Court also is to find that Australia has also infringed on Portugal’s_gights as
administering power of East Timor and by failing to negotiate with P egarding

Timor Gap, Australia has breached its international obligations and¢responsibilities

(Turack, 2000). \,
As Indonesia was not a party to the brought @t, t%termined
that the jurisdictional issue precluded them from deeiding on merits aspth Iég@racy
(,)

i
of Indonesia’s occupation of East Timor was th ry subji.ct Ry of &ﬁédispute
(Turack, 2000). The court decided that the peﬁes of N or h \)Q}tﬁe right to

acte ilpold, 2017).

self-determination and this right had @n 0
However, as Indonesia was not a ahthe c@ ogSEQviolation of erga
ea

uw) she (Ahr@]')rlsx, 2004). Although the

omnes right to self-determinati
q %
decision of this case does notﬁ{ direct on m&p ight of the people of East

: . NS :
Timor then, it helped staw%d the fact of tig%ntltlement to the right to the
In ;

!
territory, undermining Ind. esia% ydorfhe territory which later, in a way

helped to create t@ to @nce old, 2017).
N
\ P ' C?(J
Reg§£®of the siﬂ'or*(_c}) the international community afterwards,

NN
PreSi 'uharto@)od firm with its position on East Timor. It was

*

Indonesia,

[o})

fte tepped down in I\@1998, Indonesia, later led by President Habibie,

p Xd a grant of special autonomy to East Timor in June 1998. In May of the
G wing year, after much negotiation, Indonesia, Portugal, and the UN signed an
greement to allow the UN to help East Timorese choose the fate of their nation (Fan,

! See Case Concerning East Timor, Portugal v. Australia [1995] ICJ Rep. 91.
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2007). On August 1999, 98% of registered voters went to poll for a referendum held
by the United Nations Mission for East Timor (UNAMET) with the result of 7?!(
them voted against the idea of autonomy, favouring an independent state«ﬁ}om,
Kadir, 2015). Despite some violence due to the result in September, t tinational
force of the UN managed to restore peace. The final Indonesian pekgonnel left East
Timor in late October 1999. On 20" May 2002, with the h@ UN during its

transitional process, East Timor became an independent st

the UN Transitional Administration in East Tim TAET) 2002 to ‘%estlgate

A formal investigation was done by the Serss Crime Unit ( '), %e];\w by

and prosecute the human rights violation co |tted
1999 (Strating, 2014). However, the pro@x wa

with almost 75% of the people |nd|cted r a|n| at

Apr|I 4-October

n Io eI defendants
D s;?e the investigation

en rsonnel, the Timorese
leadership objected to the arr ant %ﬁi ot;ﬁfwarded to the International
Criminal Police OrganizationyIn erpoli I 4,@f Timor-Leste and Indonesian
governments agreed to%sh Cor

than pursuing a } hpr ce!ss Indits re@ both parties acknowledged that the

N
Indonesian m@nd obc? \'/yéll q;%lﬂ'e civilian government and militia groups

bore resp fo r cfimesag mé‘l\&'rﬁamty committed in 1999.

implicating the highest Ievels 0 d esna oV

i |oﬁ 6f JTruth and Friendship (CTF), rather

.

case of East Tn@dlsplayed the complexity of the practice of self-
ation in international law. Although it was a form of colonial application in
ising the right, the matter where a former colony, now independent, tried to

pede the exercise of the right to self-determination of other colonies. It also
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emphasizes the important elements of the term ‘peoples’ in exercising the right

(Bennett, 2005). Y-

Another point to be pointed out was the fact that despite the military aocities
committed by both sides in the civil war as well as by the occupatio , there was
never a concern raised over terrorism. The establishment of the4€ommission of Truth

and Friendship (CTF) by both parties for the sake of bi ateWations despite the

investigations shows the reluctance of the parties to p n udWess of the

violation committed by the other. As can be seen in this Case, lthe di pfe‘a@'ﬂgh
(.)
revolving around the right to self-determinatio the pec‘)‘pl of JEast @wor, the

M g pr ceg?aside from

isptgza the main self-

people themselves are not directly involved in thedecisi

the referendum. Despite the involvement@!‘ IL
determination movement, there is nom

organis

m _@e active role they

play in the establishment of Ea iar sta ?hi ‘Ils.%urther proven by the
(] 3

9 Q—

continuous presence of the U form of,th Unitﬁﬂbdations Mission of Support

in East Timor (UNMIS T)Wer United alloS‘iénce in Timor Leste (UNOTIL)
d pe , zb&p

to assist their nation an building

%
/Y

S

Asovo originally w@ autonomous province in Serbia, one of the six
re%\s that made up the former Socialist Federal Republic Yugoslavia (SFRY),

& a population consisting of ninety per cent ethnic Albanians. In 1989, Kosovo’s
utonomy was revoked by Serbia which led to the declaration of independence of
Kosovo. The declaration was followed by various armed group attacks by Kosovar
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Albanians under the banner of the Kosovo Liberation Army (KLA). The Serbian
government retaliated with repressive actions and policies, for example,w
cleansing, which resulted in a massive refugee crisis (Harvard Law Re@}on).
The conflicts continued which resulted in civilian casualties. Howevﬂ%ough the
massacres and extrajudicial executions by both sides were wid ocumented,

Serbian military and paramilitary units were noted to be_‘“on the massive and
systematic scale” against the Kosovar Albanians. s z '
One of the questions arising during this conflict was Whet e:it\'gz!te\Q'War
(,)
established as none of the parties involved @ it,‘.e' he

government or the KLA. The Serbian authoritiegonsta rted thqt\-(he conflict
was an act of terrorism and the repercu%y matt har i§ resolving “an

internal Yugoslav affair” (Obradovfc,%). VW

KLA and the population to declE aamtarr%j confict, they did not do so,
ckvef

o
which is most likely due to ﬂ& lega edgeﬁn e situation as they never
. . . N
demanded that internat aIWmtar n la l@d.

)

y 'tQ%\Serbian

'gh&@beneﬁcial for the

b

F &

This situat'where [1 the es declared war made the initial

investigation ov@h cri 'e Int f"%(ional Criminal Tribunal for the former
¢

Yugoslavia E% rejected eéer@;\? government, who believe the Tribunal was

N

“anti-Sefb”’; ofrthe gf t the<Iribunal was illegitimate as there was no armed
conmd what happened W@'{ internal Yugoslav affair. They believe that the UN

\b Council has exceeded its mandate by adopting Security Council resolution

sgin 19932, This was expressed when the visa of the Chief Prosecutor of the

2 See Establishment of the International Tribunal for Prosecution of Persons Responsible for Serious
Violations of International Humanitarian Law Committed in the Territory of the Former Yugoslavia
since 1991, 1993. UN Doc. S/RES/827.
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Tribunal and the Tribunal’s investigating bodies were denied, stopping any

investigation into the alleged violations of humanitarian law. T

In January 1999, the Racak massacre became the turning point thg)onﬂict
where forty-five Albanian civilians were killed and mutilated?he Serbian
paramilitaries. The massacre was graphically revealed by IW rn press and

ceasefire monitors from the Organization for the Security, anWeration in Europe

(OSCE) to the world. The massacre became the turni

int"as '\as?hat led to

NATO’s decision to intervene with a high-altitude air, strikeS campaig aiﬁs\&?bia
| S

the@ge-scale

military intervention (Anderson, 2015). This att% esta \sned\ state,0 \fernational

armed conflict, as defined by commo@g 2 enev; gonventions, as

reaffirmed by Additional Protocol I'mle l\g ?;_\(;Rhough this attack

clearly violated the prohibition %@ea&oﬂ%
)
sSified

of the UN Charter and can b

%}%‘&f aggfés'sion, this point of law was
N
not discussed further b heWation I co n@ainly due to the severity of the

I

on March 1999, as it believed that the conflict c y be r(?ol ed

a@)% force under Article 2

circumstances that led to it. \o' ' g

&

N
manage% the Vi ‘Jn Juné\of the same year. One of the main factors aside

fro:&ealization of NATO@%olve was the unwillingness of Russia to intervene.

to the Serbian government agreeing to the military presence of NATO in

d vo under the UN headship. The adoption of resolution 1244 by the UN Security



Council after that established a new status for Kosovo®. The resolution established that
despite still remaining within Yugoslavia, Kosovo would be under conw

separate administrative, political and security arrangements. (’}

On 17 February 2008, the Kosovo Assembly adopted a un declaration

of independence, severing its links with Yugoslavia. Despite obwious opposition from

the Serbian government, various states recognized Kosoyo’s ‘iadependence over the

Gwon a side
clartion c&d@hed

| &
by Russia as illegal whilst China voiced concern“over the de‘gla tion. Due\z'fg\hat, on

following days including the United States, Britain, F

note, the establishment of Kosovo as a state by unilateral

October 2008, the UN General Assembly requegd an opini an}’om the I1CJ

on the legality of the unilateral decla% fi :&)e ce b{ e Provisional

Institution of Self-Government of Kosovo.Fhe f t-fir? by _Q CJ concluded by a
e

ten-to-four vote that the unilatergearatpn%' enq%\/%e by Kosovo "did not
“« Q-
violate any applicable rule of hgr ional o A%
g. 1 ﬁ%j N
ted, a

A point to befhighli stat lﬁy@sident Owada of Japan in the
4 Y
Advisory Opinion wehalflo court, question asked was “narrow and
'&h

specific”, nam& her i atiotajk‘}'aw prohibited the declaration, and not
¢
about the | %sequ nce.o th;d@?ation. Thus, the matters involving whether
\
a%’

ieved” d or*é? validity of other states' recognition of Kosovo

v

wer ddressed as it was @éd unnecessary in the court’s conclusion. Instead of

Kosovo

on affirming Kosovo’s right to secede based on its former status as an

(0] 1
Gaomous federal unit that had suffered severe repression and extreme denial of

3 See The Situation Relating to Kosovo, 1999. UN Doc. S/ Res/1244.
4 See Accordance with International Law of the Unilateral Declaration of Independence in Respect of
Kosovo (Request for Advisory Opinion) (2010) ICJ Rep. 403.
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fundamental human rights, the court instead focused on the technical question of the

legality of the declaration. Y-

However, in a separate opinion, one of the judges, Judge Cangaﬁ Tripdade of
Brazil departed from the narrow approach and defined self-determivxpansively
b

by permitting unilateral secession in cases where a population fas

Wthe existing state.

ies a eoW\srigt to self-

the ability to Te(m'rial
Q)

integrity, which is consistent with the jus cogen us of th‘g concept of @I rights

\a(,\b\e ause h?\ﬂf]ht to self-

ver a state's rights with

subjected to

human rights violations and is unable to safeguard their ri

Judge Cancado Trindade argued that when a state

determination inside its borders, it effectively forfei

—

and non-discrimination. Judge Cancado Trindadeg@rgues

determination is a universal human rimt\@gpr
te ca

respect to other states, and that no sta

of people under its authority (Breg(@

determination movw in \1:}
achieved unilatﬂ&he e 'I

of the right_to self+dete
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4.2.2 The Ongoing and Unsuccessful Self-Determination Claims

As opposed to the successful Self-determination movements, um ful
self-determination claims are the opposite of it. Different from an on &Qruggle
that is yet to reach a result, an unsuccessful claim is when a struggl to exist or
there are no known organised efforts made by the people to attain self*determination.

It also constitutes the situation where a new state was able, to Wblished but failed
to receive any notable recognition or support from mber ‘ne international
community and thus cease to exist. On the other hand, ongoi go‘se\ag'ni\mion
claims may be in the form where the people are struggli‘gg ;;ﬂzth'e@}?te and
also where they managed to form a new%e.d \lN op oq'\%n of the
i us )@l trying to get

recognition while still subject to alienmmn\ O

A
&
<P S
&
X
N
4221 hechnyf <
(,)z N
4 ¢ &
Chechnya &terri\tﬁm ed %tbre northern slope of the Caucasus
Mountains' south-eastern s ' whie‘ﬁfrhe Chechens appear to have lived for
¢
centuries wi g@hnic Ilyg:?ﬂgticep and religiously distinct character (Ahrens,
NN
2004). % t
Iow&

er g0 by imperial Russia in 1864 after a hundred years of
uggle. Despite thak(%é Chechens, the people of Chechnya, have never

—

international community and persevered tai

a Russian rule, harbouring dreams of independence throughout the late
ineteenth and early twentieth century. After the collapse of imperial Russia, during
e 1917 Bolshevik Revolution, Chechnya, and the other Russian mini-mountain-

states of Kabarinoo-Balkaria, Karatchay-Cherkess, Ingushetia, and Ossetia attempted
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to secede and form a federation together in the Caucus region. Despite gaining
recognition from many governments, the attempt failed, and Chechn

reconquered by the Soviets in 1921. Thousands of Chechens were I@clbly
deported to concentration camps and relocated to Central Asia, ﬂ*d with a
groundless allegation of Nazi-Chechen cooperation (Anderson, 201mout 22-23%

of the entire population died due to this repercussion (Ahre w This series of
c r

infringements of human rights further embittered Russian- elrtlons

In 1991, with the collapse of the Soviet, Union, Chechnya, S%P,KI’@" an
opportunity, manage to secede, de facto, and uml&roclal edthe in éxendence
\Rug aw vqa\ﬂdergomg a

den wever proved

of the Chechen Republic, without major use of force

period of political instability. The peno@“fact

Chechnya’s newly elected President’s ina ty rn&e (Ahrens, 2004). It

was recorded that Chechnya beE ae %%vr mlr@)sa’sctlwty of exceptional
r

proportions during this peri

ney, ow& after the stabilisation of

Moscow, the new Russian g rnment ega 0 Ia@ full-scale invasion in 1994 to
retake the territory w%v Rﬁzi@m defeat, eighteen months later
(Anderson, 2015@, Z@eace Qgement, that postponed the question of
Chechen |nd e tid the gd of \l was signed by a new Chechen leader,
Aslan M M@scow Qr%asavyurt in August 1996. The Kasavyurt

Agree dged the artlé's to %tam from the use or threat of force and to accept
th Ao self- determlnatlon\((;? the people of Chechnya. A Joint Declaration later
%ﬂed the principles and a Joint Commission with a mandate was established to

0“86 the principles. Maskhadov, later on, wins the Chechen presidential election

with 59.3% of the votes.
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This period of peace however did not last. In 1999, a series of bombs went off
in Moscow. These attacks, which were alleged to be terrorist act involving C ?ﬂu
has provided Russia with enough reason to launch another invasion (A \004,
Anderson, 2015). This overwhelming military campaign ended with R&’s victory
in 2000. In March 2003, Chechnya was reiterated as part of Ruw an alleged
‘rigged’ referendum, and later in October, in an alleged ection, Akhmad
Kadyrov was elected as president of Chechnya (Ahrens, me Chechenisation
policy was later introduced by Russia where law enfo ent pw including
counterterrorism, became the responsibility of C forces | Ilto A@scow
(Sakwa, 2010). Thousands of Chechens “disa f(ll\.&/i c im@;entation
of the policy (Human Rights Watch, 2007) %\

(q &

The unsuccessful struggle for sel ter c? ya highlighted the
issue of how political influence; h h Mot pargyo th \r.equwement to achieve
statehood, may affect even a t stru 0 peop@lor self-determination. The

international communi hWemn’d theid sp |onate use of force by Russia
ny

on the people of Chech th&/ y-'v te |nternat|onal humanitarian law.

There were a nu&\ ca@ﬂted aﬁnst Russia in the European Court of
N

Human nghtc violation ‘g0 mla%"during the Chechen Wars of which the

European und that u .Aééovernment had failed to properly investigate
the ab &Jpetrate db itsf'orceﬁ'
)
S

owever aside from that, there is no further effort or support given to the

3 le of Chechnya from the international community. In fact, in the period of de

5> See Khashiyev and Akayeva v Russia [2005]; Isayeva, Yusupova and Bazayeva v Russia [2005];
Isayeva v Russia [2005]; Estamirov and Others v Russia [2006]; Imakayeva v Russia [2006]; Luluyev
and Others v Russia [2006]; and Chitayev and Chitayev v Russia [2006].
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facto independence of Chechnya as the Chechen Republic, none of the states, with the
exception of Taliban-led Afghanistan, have recognised the declaratwvf
independence. This was alleged to be out of concern for offending Mos@ also
citing Russia's right to preserve its sovereignty and territorial inteqﬂNnderson,
2015). The lack of international support for Chechnya’s self-deteérmination was
tha

viewed as a sign that the international community acquiescen hechnya should

remain a part of Russia. Furthermore, the issue of Chec orlt'/ rights has not

e ot rWrminaﬁon
X

movement (Charney, 2001). Today, the Chechen@k still remai ds @f the

Russian territory. Y_ 4 \T

Y, ‘1\ &

S HS

4222 Palesﬁa) >\ ,<\
b% o S

te

9 Q—
Palestine was a region\ n A ern ‘t&%e Mediterranean region. In
. . N . :

1922, the population of aIe%e-maln con Sled6 abs, comprising both Muslims
and Christians, and Jews, ngt to b:{ d ﬁ/&ﬁj}he Jewish religion, with the Arabs

as the majority & ritary. Theshistorical aspect of the Palestinian struggle for

N
self-determin }Qn be t }ﬂt establishment of the Palestine Mandate in
1923. Dur irst Worl
il
July 1 anuary 1916, he%ﬁﬁsh and Arabs came under an agreement for the
S

re ition of Arabs indepen&nce in the vast area of today’s Syria, Israel, Jordan,

even been raised nor discussed as an international issue

=P

=

r, igs\cMahon-Hussein correspondence dating from

‘%d the Arabian Peninsula in exchange for the Arabs to launch the Arab Revolt

Oinst the Ottoman Empire. Thus, at the conclusion of the war, the Palestinian

territory came under the United Kingdom’s governance according to the division of
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the Mandates of League of Nations in 1923 on the former empire’s colonial and
imperial possessions. Aside from Palestine, the Palestine Mandate also inclw
territory of Transjordan (modern-day Jordan) and indirectly, Iraq. It wa@ed to
be short-lived as the aim of the Mandates is to implement the then- inciple of
self-determination of peoples (Akzin, 1939; Smith, 2019). For¥~sake of this

discussion, it will not be further discussed how Jordan End q gained their

According to the practices of the mandates i, the other tlrrito\,‘g‘P@ine

independence or how the agreement affected them.

| S
Mandate should have ended with the establish of Palf'sti e as an i%i_épendent

state. However, when the Balfour Declaration came int }SQ ion, tfy\s'lltuation on
the Palestinian territory became a m@lre situati ; The Balfour
Declaration was a public statement, n%y the@i Foiqg? Secretary, Arthur

Balfour on behalf of the British,écam'ﬁe%yt li nt of a national home

o

x
for Jewish people in Pale 1917. declﬁimon was made to garner

Ny

economical support fro tthh ir’the iled §Qs and Russia for their military
6). ae

campaign (Loevy, 201 wardih dn'rtihp Balfour Declaration was pointed

out, to establish @h @jority@eople on their own merits, while the

N
existing Arabm}umt emtion ‘rl'edw,;gd’to be a mere community and minority on
the territo@s declaratian, p@ by the 1922 Churchill White Paper Policy,

even !’t strictive terﬁ'ret,a\ﬁ;ﬁﬁ, did not preclude the development of Palestine
intQQa sh State. Furthermo\re, the later interpretation by the British government, as

in the 1937 Report of Royal Commission, there was a contemplation for the

Q—Hs Majesty's Government view with favour the establishment in Palestine of a national home for the
ewish people and will use their best endeavours to facilitate the achievement of this object, it being

clearly understood that nothing shall be done which may prejudice the civil and religious rights of

existing non-Jewish communities in Palestine, or the rights and political status enjoyed by Jews in any
other country.” See Balfour Declaration, 1917.
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Jews had it “become a definite majority of the inhabitants, then Palestine would thus

become a Jewish Commonwealth” (Akzin, 1939). YV

Thus, the Zionists, using the White Paper interpretation, have maintaiped that
the Balfour Declaration, despite having little legal importance, has ?.incorporated
into the Palestine Mandate and was a formal form of recognitiw Jewish as the

peoples, defined under international law, of the whole territ der the Palestine

Mandate (Akzin, 1939). Gaining sympathy over the ution Qw\'v?t through
during the Hitler regime, Jewish immigrants were determined to; mak Ieﬁi@heir

e
% ). This

? 4
White Paper Policy, despite being declared unmsl M ermanen Mandates

Commission to be inconsistent with ther@\s% interpretation of the*Mandate itself,

was used to justify the influx of Jewish™i mig,@

establishing a Jewish state. E ) o >y
o

Despite illegally ca \ut tl)eﬁgti(@ed on the White Paper and

Palestine Administration’ mpts inferfer wthe British government and the
4 ¢ &

Permanent Mandat ommiss!ioﬁbm to aéﬁésce the “illegal” immigration to be

justified under QQ mst 'zin, &?jq‘é; Taha, 2022). British did try to restrict

¢
Jewish im '%@ in 1939 t 75{)06:8 five years but with the pressure from the

haven and immigrate there with the support of th Ited States (Leonard

NN
United States for thi§' '.y'on to& lax, allowing 100,000 admissions’, it did not

¥
ma control the flow of Wgratlon (Leonard, 1949).

Q“I am very happy that the request which I made for the immediate admission of 100,000 Jews into

Palestine has been unanimously endorsed by the Anglo-American Committee of Inquiry. The
transference of these unfortunate people should now be accomplished with the greatest dispatch”. See
Harry Truman Administration: Statement on the Anglo-American Committee of Inquiry, 1946.
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The Palestinians, however, have been consistent in their argument on

emphasizing the principle of justice whilst viewing the Israeli’s argument (Vur

right to the Palestinian land was based on imperial interests, war efforts @g}g

The Palestinians refused the Zionist interpretation of the Balfour D on as an

ion.

expression of justice. They are of the view that it was merely an exgrcise of power

(Israel Law Review, 2016). . \)

In essence, the complexity of the situation es en@ists, who
believe in the idea of Jews returning to Zion, interpreted the decl allorf @zb'e a
recognition that Palestine is the home for all th S arour.d e

(.;)
rid @wiu be
established as a Jewish state despite the opposition of th

M nt oftk@tﬁmd (Israel
Law Review, 2016; Taha, 2022). FoIIWe unr t,Ewith both the
Palestinian and Jewish immigrants claimingsthe rng err_'{@ the British trying
to solve the problem, together t Umte%ys, squ)e. joint Anglo-American
9 %
Committee of Inquiry to P& to investigate argfmd a possible solution in
N
resolving the conflict i QWIing ’) gain’a pmS.%of the recommendations given

by both conflicting parti the{' gﬁl ent turned to the UN General

Assembly for as@n r $Ivin the c@:t. This led to the 1947 UN Partition
N
Plan for Pale%e\'bich ecom rl;iled arate independent Arab and Jewish states

while the @Jerus em re oly Places, sacred to three world religions,
’
Islamfmnity, and wsf'willﬁe' protected by a Special International Regime®.

his unfavourable situation led to violent conflicts up to the time the Mandate

& lifted. The violence escalated to the 1947-1949 Palestine War between the Israeli
n

d Palestinian which end up with the Israeli victory. During the duration of the war,

8 See Resolution Adopted on the Report of the Ad Hoc Committee on the Palestinian Question (UN
Partition Plan), 1947. UN Doc. A/RES/181 (XVII).
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15,000 Palestinians were killed, almost 800,000 Palestinian Arabs had to seek refuge

in neighbouring countries, and almost 500 Arab Palestinian villages were desw!u,

as admitted by Israeli General, Moshe Dayan (Said, 1989; Avgustin, 20 war

was later recorded as the War of Independence by Israel and Nakba isaster) by

the Palestinian. In the duration of the war, in conjunction with thethsh release of

the Mandate, Israel declared their statehood in April 1948, Wmention of the
g

actual borders of the state, with the recognition of r g?vernments and

admitted to membership in the United Nations (Leona 949; )Sal ). In fact,
‘X
after the 1967 War, Israel occupied West Bank, Gaz and othe rab & ries,

"i

Using the State status it gained, | Itercg{ s to justify its

status as the legitimate people of the land. ne s was by denying
the historical existence of the Pa S w Tefq_,) e Jewish came to the
land (Said, 1989). It was re e hat an pr| |n|ster Golda Meir, once

tence o, Pale I 1%1969 after being questioned on

blatantly question the very e
the Israeli heavy response Dthe nt e' prising self-determination movement,

it

by the Palestml It as @vat Is@has been consistently designing any

military reS|s ad b%‘?}l&tu&? as an act of terrorism and using heavy
h

repercu53| espon eto in name of counterterrorism. For example, the

desi 93 Palestln |bé'rat@'0rgan|zatlon (PLO) as a terrorist organisation in
1 for

Q The UNGA has been affirming the right to self-determination of the people of
alestine since 1969. Various resolutions have been passed affirming the inalienable

right of the people of Palestinian and condemning members that did not acknowledge

e military action it% against Israel (Avgustin, 2020).
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this right®. In 1975, the General Assembly established the Committee on the Exercise
of the Inalienable Rights of the Palestinian People with a mandate designed to?ﬂe
the Palestinian people to exercise their rights to self-determination wﬂ@ernal
interference and to national independence and sovereignty. The commm;agesented a
draft resolution to the Security Council that affirmed the rights Wpalestinian
people. However, this resolution failed due to the veto by the UnitediStates, one of the
few state members besides Israel, that did not recognise ?Jn

i "an right to self-

determination. In 1988, an independent Palestinian Statéawas d IWowing the
3

Palestinian Declaration of Independence with the nition’ of 'nt&ﬁa}ional
community despite opposition by Israel and the?_ 4 V("

The construction of the wall in t :}es an T, ﬁy, separating
the Palestinian land and Jews, brought ba he ht peop of Palestine to the
eyes of the international comm ry |orb) CJ on the construction
of the wall almost unanimo S|des consiste &‘&ﬁgamst vote by the Judge

Buergenthal of the Uni SWIH #at Israe h@ated international law and has

the obligation to cease and [ edy& &E},

A point\b&ghll \U}ougtﬁfe(UN has consistently acknowledged the

!
right of the e of Palestipe e&er@ heir rights without external interference, as

NN
mentio d e inh on, 1&? UN and the Quartet Membersi® did not

K\ e

Md Nations Relief and s Agency for Palestine Refugees in the Near East, 1969. UN
S/2535 (XXIV) [B]; 1970. A/RES/2672 (XXV) [C]; Invitation to the Palestine Liberation
MOrganization, 1974. UN Doc. A/RES/3210 (XXIX); Observer status for the Palestine Liberation
Organization, 1974. UN Doc. A/RES/3237 (XXIX); Question of Palestine, 1975. UN Doc. A/RES/3376

8 (XXX); Effective Guarantee and Observance Of Human Rights, 1977. UN Doc. A/RES/32/14.

=

W The Quartet is a diplomatic grouping comprised of The United States, the United Nations, the

uropean Union and Russia. They were responsible for developing the text of the Middle East peace
proposal which was formally presented to the Government of Israel and the Palestinian Authority on 30
April 2003. See Letter dated 7 May 2003 from the Secretary-General addressed to the President of the
Security Council, 2003. UN Doc. S/2003/529.
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acknowledge the democratic result of an election where the Palestinian has elected
Hamas as the representative government of the people of Palestine in 200 is,
however, is in line with the straight mention of UNGA’s recognition of tce,\S&)) as
"the sole legitimate representative of the Palestinian people” in jon 3210

(XXIX) in 1974. Disagreeing with Hamas’s military approach as?pposed to the

PLO’s peaceful approach. UN’s failure to recognise Ham e representative
Ktate

elected by the people of Palestine has created a justificati ' to legitimately

lesti ’Wndence as
23
N4
they are not deemed as a combatant in the eyes of int ional law. ' _\‘-')

s b 3
Y' N
The transgression of Israel has been “¢onti m ny-records of
violations against the precepts of human@“as t

biological weapon, white phosphorusha m%

expansion beyond the 1947 UN 31 (%eﬂ%y
in

have been brought up time aﬁ% int C nﬁfmg and various resolutions

design Hamas as a terrorist group in their struggle fo

ersial, uSe of the illegal
an:@ illegal settlement

/\010) These violations

N
drafted condemning thtm 0 Isra’l. Ho el ebai?h of these resolutions has been

ight &3 2 permanent member of the UNSC

(J

on the escalatlon VIO ce a'1d te ions i aza and the high number of casualties

vetoed by the Unlted States, Jexer u‘ i

N
among Palest |I| S# (,)(J
(J

nt 0 e struggle of the Palestinian people for self-
det tion was, in 2012, @!ﬂlne managed to upgrade their status from a non-

observer entity of the UN to a non-member observer state, despite strong

& sition from Israel. This status, despite not being a full-fledged member of the UN,
a formal acknowledgement of Palestine’s status as an independent state. It allows
Palestine to be a signatory to treaties, where the UN secretary-general is the
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depositary, a privilege that was previously unable to be enjoyed by the Palestinians
due to their status. As of now, there are 11 UN treaties regarding human rigw
been ratified by the State of Palestine!!. Palestine also ratified the F@Qneva
Conventions including all the Additional Protocols and Convention Rights of
the Child, with its Optional Protocol and almost all the related humanitarian treaties
regarding methods and means of warfare, cultural property, nminal repression.
In fact, with the ratification of the Rome Statute, Palestin kn.agfd to bring up a

case in the International Criminal Court which current derg intation by
X

he]e@aﬁon

ial Q)/‘ﬁical and

the Office of the Prosecutor of the International Cri Court.fWi

that the General Assembly will also adopt t ti%
Decolonization Committee, the UN Genew blykf Foucth Co@ﬁthee passed a
resolution at the end of 2022 that addwae Israeli vi ion@\he human rights

of the Palestinians in the occupied t@gieslz. \T ,<\
é S

% 9 %
The fight for self-det&{ ion 0 opIe;éMDaIestine includes various
o : NI
elements in its compl ltywe'pres ce Ilsr@a third party, brought to the
Palestinian land by British:}ue f% ﬁr@jng power, was the sole reason of
the complication@]ou rl British wa ﬁer obligation to govern and help the
N
Palestinian toe%BESh inde ‘gént(}%één, and had indeed initially promised the
territory tc@ﬂa estinian as'the origiqal occupants of the land, the situation became
’
worse Mey at the me{im,e\,ﬁ'd also promised the said land to the third party.
& S

0 name a few: Convention against Torture and Other Cruel Inhuman or Degrading Treatment or

nishment (CAT), on 2 April 2014; both of International Human Rights Covenants: International

ovenant on Civil and Political Rights (ICCPR) and International Covenant on Economic, Social and
Cultural Rights (ICESCR) on 2 April 2014 and others.

125ee Israeli Practices Affecting Human Rights of the Palestinian People in the Occupied Palestinian
Territories, Including East Jerusalem- GA Draft Resolution, 2022. UN Doc A/C.4/77/L.12/Rev.1.

-
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The situation was further intricated by the presence of a fourth party, the US,
who has considerable influence, acknowledging the third party, State of Israel,?ﬂe
indigenous of the territory based on the third party’s claim. Even with a c%\ case
of self-determination against colonialism, the dispute over the Pale land was

made inconclusive without an amicable solution due to the complexityyStated above.

Y

Based on the aforementioned case studies, sev, raw patterns can be

observed, including the need for historical ties to the te question, recognition

of the National Liberation Movement as the people's, representative, 'thé @hat
C.)
the struggle for self-determination will be succe If it res'ei s the sup B»t of any

member of the UN Security Council and faces Rdirect itton frg y of them.
@{ e as

The following table will further iIIustrate\ rvati T}s in Q\f e studies:

110



0Tt

X
Dy

Case People Alien Use | Extreme UNSC Representa- | Unilateral Existence of | Formal NLM
Studies Domina- | of Oppression | Permanent | tive of Declaration War Crime Investigation | Designed
tion/ Force | (Threatof | Members National of Elements by UN/ICC as Terrorist
Occupier Death) Support/ Liberation Independence by
Opposition | Movement Opposition
Party

East Timor | East Indonesia/ | Both | Yes Supported FRETILIN No y g)&ﬁ Yes No
(1976- Timorese Portugal by China \Refer n’l)' A
2002) —— F \';?"
Kosovo Kosovar Serbia Both | Yes Supported Kosovo Both Yes Yes
(1989- by United leeraﬁQ,Y- 0\ {\T
2008) States, A mﬁ.) - &

United \ O

Kingdom, (‘) \‘ 'é

France 4 _ >y A
Chechnya | Chechen Soviet Both | Yes Oppositionﬂéech u \Cq? Both No Yes
(1917- Union/ by Russia \:Re w i" Undetermined
2003) Russia & D
Palestine Palestinian | Israel Both | Yes Opp@tﬁz H%\%l 6 Yes Both Ongoing Yes
(1923- by th 1N 'y & Undetermined
Now) UHQKd | gnis flas

&s presgz%ative

N | Sy
[N uértet)
AL
Tabl é@lSum ry' of\/ Analysis of the Case Studies
2
S




43  DISSECTING REALITY BETWEEN THE RIGHT AND TERROR
43.1 A General Comparison of the Practices of Exercising the F?RO

Self-Determination and Acts of Terrorism ('}

As has been discussed in the previous chapter, there is no sp international
law to govern terrorism. As of now, the law on terrorism W stic in nature

allowing wide interpretation by the states on what constit es?{of terrorism, who

can be designated as a terrorist and the appropriate
to counter it, according to domestic criminal law. |
interpretation of the act of terror in some state ers, the‘.int rnational Qg}hmunity

N

ror among

has been of the same view that an act of terrorism is an ?PSQ stillin

the general public in pursuance of their @%}Fhi

ithezé) made to cause

harm to the general public directly or 1 'recthq' terpretation of the act of
terrorism itself has no obvious di nabe@ r@%&s
9 Q
&

In comparison to s}nar a Ohe iné@rcising the right to self-
determination, as has i;ussed revi slﬂl, *sbarmed conflict in exercising the
'3 ¢ &
right to self-detewn is in \ﬁonal igbaracter. Thus, it is governed under
international humanitarian | videe:?ir(der the Geneva Conventions. An act of
¢

terrorism hé&@ific rovisi ﬂer(i_‘(;ang it under international humanitarian law.
\
ral nt

The ge%

Co n and Additional P (ﬁ@:bl | did not divert from the interpretation of an act

S

erprétati ‘pf theé}ct of terrorism provided under the Geneva

0 Xism in various state domestic laws. It can be concluded that there is a silent

& ment between the international community on what constitutes an act of
rrorism.
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On the other hand, on the matter involving the identification of a terrorist and
the appropriate action to counter it, it is found that state members hav?ﬂe
disagreement regarding this. Generally, a terrorist group is attributed @state
actors rather than state actors, although historically, the term first re 0 a State-
instigated terror!® (Blocher, 2011). This is reflected in most provism law where
the discussion on state-sponsored terror is rarely discussed. An nsgression by a
state that has a similar nature to an act of terror us %ert wording and
designation, such as genocide and crimes against huma with UW ‘the act to
any connotation of control or influence, as terroris@wes. This might l‘e @Ythe
fact, as stated before, the state is obliged to ot% i peopLe/z'interest,
thus making the crime of terrorism to be a digect ntram{ to thi oblig@on. As of that,

a state could not be designated as a t ISt state as it w gat(ﬁé nature of a state

under international law. Cf) . \>T c;\(\

9 %
As such, the designat\ a teMtifiﬁfan strictly becomes a state
N
right to any non-state orWlls u’der e l|nt ation of a terrorist under state
Ver,

domestic law. Howe has._bee h#%hjg:i before, due to the nature that

different states )@fer tl valu and%%rests, the designation of terrorist is

N
heavily influekﬂyby he sta ";'p@i&eél interest and what it interpreted as
endangerierate’s eacg and s ty. This situation is reflected in the cases of
Sbeprarsi

Palestine; wférei\:l'ﬁ both circumstances, states that are directly

Koso:
COQI g the Kosovar ana\ alestinian armed struggles for self-determination

te them as terrorists. However, the different outcomes for both cases brought

E a
Q\Nard the question of the international support of the course, in particular, the

13 The term "terrorism" was initially used to describe the Jacobins' reign of terror following the French
Revolution. See Siegel, 2005.
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permanent members of the UNSC. This will further be discussed in the latter part of

N\

A point to be pointed out, as the power to design a group as ayterrqrist was

this chapter.

within the interpretation of the state, this in a way being the bigge?glder for the
struggle of peoples for self-determination. This is because, with% gnation of the

group as a terrorist organisation, the domestic criminal | tWerns terrorism in

that particular state will be applicable. States that are alliedito the rllcul state will
tend to similarly design the group as terrorist a the case g‘hKﬁn of
Hamas as a terrorist organisation by Israel, the e UK, Ca ada,and % U also
follow suit in the designation. Although the E urt c ded tosstrike Hamas

out of the EU’s list of terrorist organlsa@m ‘t}'\e latest rukzg y the union’s

highest court has reinstated it back on the
&

This brought forth the of Q/heth ise of the right to self-
determination by the peo Jeche‘g tion of the dominion state.
Following the varlous% ns of internatio ﬁa@'mamtarlan law and the right to

self-determination ussed bf arm ruggle of the people in exercising
their right to s -determinati uId e subjected to domestic criminal law.
Thus, any a rces r S tlrﬁ ople should not be designated as a terrorist
organls b o e

A c-?f
\ wever, as has been\hderstood in the previous discussion, the practicability

national law was relying on whether states allowed themselves to be subjected

O\he law. International law cannot be practised without the consent of the state. This

14 See Council of the European Union v Hamas [2021].
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also stands true to the matter regarding the right to self-determination. The
applicability and practicability of exercising the right to self-determination witw
fear of being designated as a terrorist group for any act contrary to the @ional
humanitarian law were heavily relying on whether the right to self-o!&ination of

the peoples itself was recognised by the dominion state and International

community. \,

Although the right of the people might be er es cwas can be
referred to the case of East Timor, a violation of the right can onl pﬁn,@’able

| &
al caurty in this

Sta ul?})fl the 1% of

when the state violating the right was brought e the interpati

L 4

particular case, the ICC. Today, after the ratificgon of the
July 2002, any violation of international@“ ge uc\de imeng inst humanity,

violations of the Geneva Conventiormcrimw esr will be under the
jurisdiction of the ICC. On the st'au o;. %\, shqg’)}}it be established as a

[7 %
violation of international hum&%’ n law r ddii&ﬁ#&l Protocol I, will fall under
the jurisdiction of the ICC Wosed o th lm@nmmal court. This, however,
ursui t

is impractical in the p fjus% h'eétg.te in question might not be a State

@,

Party to the RomgiStatute. slate that is n@ party to the Statute however can only

N
be brought b@w caurtyif i 'gJ re(egréd to the ICC Prosecutor by the UNSC®.
This part Qbe utmast importan r the people struggling for independence as
’
they a W

tan inde ndé'nt ,sgi'e'and thus unable to ratify the Statute. This can be
5

seﬂ case of Palestine,%ere ICC, with the support of I1CJ, decide that it was

assert its jurisdiction over the crimes alleged committed by Israel against

Oiestine when Palestine acceded to the Rome Statute thus becoming a state party to

15 See Avticle 13 of the Rome Statute of the International Criminal Court (ICC).

115



it’®. This achievement was only possible when Palestine achieved a non-member state

X
g

4.3.2 Legal Criteria of External Self-Determination M(Wnts

observer.

The right to self-determination, as has been 'ghw before, directly

contrasts with the state’s right to territorial integri IS es@so in the

struggle seeking external self-determination. Bﬁ$h observati of'tt‘h;g‘aagal

patterns existed in the cases referred to above,“there are four funda Al'zall legal

criteria, aside from satisfying the criteria of stataood i tevi e@'onvention,

that can determine or influence whether nge th al self;détermination by

AN
A
%% 0 : 0}
43.2.1 c WPeo;’IeH elHi \al Ties or Cultural Claim to

he Area "44/

A e
The firstagne iSvthe historical 1dentity0f the peoples themselves to the territory

¢ | C,)
claimed. T st eStablis tlﬂgt @fy have the access to the right to self-

>
determigation as the fi People%f the territory should the circumstances arise. In

L)

g

the people has the possibility to succemt.

.

this , the people strug@ to exercise their right to self-determination must

es the historical ties they had with the territory as this right is not accessible to

G minorities. Failing to establish the historical claim may cause the struggle to be

16 See Situation in the State of Palestine (Pre-Trial Chamber | Decision) [2021] ICC-01/18.
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dismissed or delegitimised by the international community. This situation can be seen

reflected in the case of Palestine’s struggle for their right to self-determination.

X

From the early days of their struggle till today, the Israelis haveSeen a)nstant

with their claim on the Palestinian territory as their historical hom y claiming
historical culture of the land as theirs (Israel Law Review, 2016 clafming the land,
one of the allegations by the Israclis to dismiss P estw claim for self-

*

i0 waQ?nough to
rebuke the existence of Palestinians themselves (Khalil, 2005). This it ati‘bn\?d to

determination was the inexistence of the State of Palesti

| S
Palestinian being denied their identity and exist In the lgn of alest"e\.Due to
this, all the struggles that they had been throgyﬁ we imis dsia\s’ an act of
terrorism. The passing of UNGA Resoldti 35 vax in was the first

international recognition of the Palestiniai’s rigw)? deﬂQnation that led to

their struggle to be recognised on dQ \&
6 e,
N 5
Z S
an'CEjgg.treme Oppression Due to the

o

4322 he

&\ Special/Character of the People
N
N, O

Ano egal pattern.t ca'n lﬁf en to be recurrent in the successful struggle
NN

LY

for exte self-det is the_existence of the element of fundamental human
righ‘%es in extremis. Thi @(erion can be seen to be recurring in all three cases

e the right of self-determination of the people is acknowledged. In comparison, in

G ase of Quebec and Catalonia, both struggles for external self-determination were
0

t acknowledged as the people failed to establish that their fundamental rights were

abused or oppressed aside from deprivation in cultural and economic aspects.
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In reference to the Advisory Opinion in the case of Kosovo, the court laid the
criterion of the existence of human rights abuses in extremis to be the ultimate?m
that enable the Kosovar Albanians who are struggling for self-determin@seek
the right of secession. This is due to the fact that with the existence IS, criterion,
the peoples seeking for right to secession have managed to prove that the dominion
state is unable to fulfil their obligations as their protector. T Mn itself proved
that the dominion state has gone beyond failing the oblig mt'ct its people by
becoming their own abuser. This criterion has been p to e.hﬂpgdnt enough

L ]
that it can transgress the requirements of an effective, government n‘m;u@’ed in

Article 1 of the Montevideo Convention to establi ate% ect@' the case

e

& N
L

of Kosovo and East Timor.

o
S
=

National ation Movement as a

Another important griteri n <l

established by th@, t ILgaII se fo@n their exercise of their right to self-
determinationchate before

p
representa@togni d byt e.igé%ational humanitarian law. This is a crucial
'
h

stablish an organisation as their legal

aspect4to tinguish e"org@'ﬁation, as people seeking the right to self-

delbqin ion, from a terrorishwho is subject to domestic criminal law. This can be

%y establishing it as a legal combatant, protected by the Geneva Convention.

Q As stated previously, provided under Article 4 of the Third Geneva

Convention, read with Article 2, for a combatant to be entitled to the Convention’s
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protection, they must distinguish themselves from common civilians. This entailed the

need for a clear command structure, a distinctive sign, and clear carrying of

€

and their operations in accordance with the customs of war, as stated befo gto
do so may entitle them to be classified as illegal combatants that are M%tected by
the convention. In other words, if the organisation failed to establish itself as a

combatant, according to international law, it may be subjectgd mestic criminal

l

However, based on the observations of the gove ases| it ¢ d‘on@'ded
(.)

law and is not entitled to combatant immunity.

that, although this element must be fulfilled to e that the peo w a using

force in exercising their right to self- determln on ar c d, t | not a sure

guarantee for them that they will be re o%\é‘, a qr'}'b be seen in the

case of Palestine where although the re emeq,&f le i@the Third Geneva

Convention was satisfied, the g of F%Fs thQ,) sistance armed forces

representing the peoples w g nate rori gﬁarces by the international

community. This is duto a t lHa mocratlcally elected, was not

recognised by the internati % i iﬁaﬁ@e representative of the people of

Palestine, fO||OWI \utl l3210 XIX@QM This fact is further supported by
the event where t ne? Jd thg)chﬂmamtarlan supplies to the Palestinians in
respons e t ectlor[ Igining fear of misuse of the supplies to support
terrori |es17

3
N

17 See Middle East Quartet Statement London, 2006. UN Doc. SG/2104, PAL/2042.

\/
\C-j
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4324 Capacity to Enter into Relations with the Support of

Great Power Nations Y~

Besides that, the legal pattern shows that another criterion for ecmess of
exercising the right to external self-determination is recognition a ort by the
international community. This requirement is in line with the c% statehood on

the ability of the newly formed state to enter relations witYMr states. Without

recognition or support by the international communit a |gthagle under

international law may be unsuccessful as was reflected in the case of¢€h cﬁn;@"l’ he

/

eter T}ation of

case highlights the significance of recognition o plight}or sel
the people. Without the recognition, an armed cRﬂict i M ngt GR}O)ple’s right

to self-determination may be dismissed\% cto msu cy that'is subjected to
\ Y
% &
@ 4

Another point to be i ted is that, «n %nng recognition by the

domestic criminal law.

international community, i Nperlf t thﬁ}ple gained recognition and
support from the per mbers ©f th UNS@ue to their veto power provided

4 ¢ &
\'ek Theéapport or lack of opposition by the

under Article 27 e UNI
0 he Vflw influence the possibility of success of

permanent memgers th

¢
the struggle herna self- enﬁir&t} by the people. This can be referred to in
% N
the cas% ovod’ ’the Ia&of opposition by Russia in a way helped in

cleasi osovo’s path for in@fdence. As opposed to that, in the case of Palestine,
thescontinuous veto by the US in support of Israel has been hindering the Palestinian

triggle for self-determination.
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In addition, if the peoples seek external self-determination, it is inevitable that
they want to build an independent state that is universally recognized. As of twm
recognition or lack of opposition by the permanent members of th@c §
important. This is due to the fact that to be universally recognised, it i ative that
the state has to become a member of the United Nation, and to bec@me a UN state
member, a state must have the recognition of at least two-t 'rMhe existing UN
members after gaining the approval by the UNSC®8, With mwer of the UNSC

permanent members, states that faced any opposition™fkom any ermanent
X

members will have the risk of not being recognis%ate memb B’O\@OZO).
lar

This is reflected in the case of Palestine, althong ml\ﬁs endm&' in 1988
and acknowledged by the General Assembi® in, the saTe , has Y(;receive the

full status of State Members of the UN" é

the Security Council recommends the applicant State for membership, the General Assembly shall
sider whether the applicant is a peace-loving State and is able and willing to carry out the
obligations contained in the Charter and shall decide, by a two-thirds majority of the members present
and voting, upon its application for membership. See Rule 136 of The United Nations Rules of
Procedure. UN Doc. A/520/Rev.20.
19 See “43/177. Question of Palestine”, 1988. UN Doc. A/RES/43/177.

N
=
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T¢T

PROBLEM STATEMENT: THERE IS NO SPECIFIC GOVERNING LAW OVER

THE EXTERNAL RIGHT TO SELF-DETERMINATION

Propose Solution: Legal Criteria Based on Legal Observation

Legal Criteria Elements Source of Law Example in Practice
The People have - The people have a clear identity and - Reportwby SpecialiRapporteur - Palestine
Historical  ties or their own special characteristics; ofi™he Sub-commission on - Kosovo
cultural claims to the - Have common history that implies a “Prevention of Discrimination - East Timor
area relationship with the territory and Protection of ‘Minorities
- YQuestion ~of Ralestine. UN
GA Resr3376 (XXX) (1975)

There Was an Extreme - The people must have fundamental ¢ Refegéhce (Re Secession of - Kosovo
Oppression Due to the human rights that are abused in Quebeg¢ [4998] 2 SCR 217 - East Timor
Special Character of extremis; =~Kpsov@>Advisory Opinion - Palestine
the People - The abuse must be due to theirOWn (2010)4CJ Rep. 403 - Quebec

special characteristic and identitye - Catalonia
Recognition of - The NLM must establishsan armed - . Art 4 (read together with Art. - Palestine (HAMAS)
National ~ Liberation force that can be distinguisiéd from 2) of the Third Geneva - East Timor
Movement as a Legal common civilians. Convention - Kosovo
Combatant - The forces’ objectiyéymust be the

struggle for self-detekmination:
Capacity to enter into - The NLM must be‘réCognised by the - Art. 1 of the Montevideo - Biafra
Relations  with the International Community N Convention - Chechnya
support of any of the - The struggle fmust be supported by - Art. 27 of the UN Charter - East Timor
UNSC Permanent UNSC Permagent Members witHout - Rule 136 of UN Rules of - Kosovo
Members any directQpposition Procedure - Palestine

Table 3+ Summary of Legal Criteria of Right to Self-Determination




44  CONCLUSION

[72]

In the observations of the case studies, although there are no clear ﬁ%zon
of the law on how to exercise the external right to self-determination,Sbased’on the

practises of the successful and unsuccessful struggles for self-det ion, a legal
pattern on how the right can be exercised can be distinguished. ever, as the nature
of international law was based on the ratification of the state rrWs whether to bind

themselves to the law or not, there is a possibility of uggle w

although all the patterns have been satisfied.

uccessful
@ \Y-

| S

An interesting point that emerged in thissgi i the%g.influx of

ry W@th the right

d o@% observations on

to self-determination of the original p\b .
the similar practice of the former 0@3 territ%! %s eU ited States, Australia
and others in comparison to the% Eastol'imo the r@ self-determination will
remain with the peoples, n }Mmil , Inthe eg%where there was an influx of

immigrant that later the n:gur@gltl@?ritory should the right to self-
&

determination was N&soughf My by peoples themselves. However, in

comparison to @ion i ne, \A{S&é the immigrants were brought in by the
¢

colonial for &r@bec e th Jor'@_/j the territory, it believes that the right will

not be tr@n ekd to madu)

this situation was reflecting a @huity of colonisation.

NN
rants&?n if the immigrants are seeking it themselves as

‘é In short, although a legal pattern can be established on how a right to external

-determination can be exercised, due to the nature of international law, the right

can be successfully exercised with the reliance on the recognition of the international
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mmunity. A right will not be right without the acknowledgement or reco

place.

it exists in the first





