CHAPTER 5 Y.
N

THE ISLAMIC PERSPECTIVE ON EXPROPRIATION AND CO SATION
5.1. Introduction \/

Investment is not a new concept in Islamic law. ssic'al jurists described
investments by the term al tathmir (investment, raising it or fruiting), al L%gmiyyah

(development), al istinma’ (developing or increasi nd al numu ro’/vmi?rhejurists
also used other terms such as al intifa (utiIisatiorWﬂal is‘l‘ig‘;l\l Xpl%'taﬁ‘z;n)ﬁ%
Contemporary jurists define invest Wsever I itionSAfIfl. A, defines
investment as “operating wealth to mcrease dua\ crea@he blessings of Allah,
3&1]

(eme

sc') Abu Al- Satd defines

investment as the use of wealth urpo}%,j)wt éﬁd profit for the owner, without
contradicting what is proltlte& y an ex'llcn xlt @lke according to the overall rules
hat t

of Shartah.% It seems t inﬁ@s of investment are close, and if they

rew@
differ in terms, theﬁq‘not @m t@eration of wealth, its exploitation, the
realization of be \nd :

in order to achieve financial, ec anal Cla

v
LV . .
683 Sumi (2019). “Tashji’ Al- I ar fi Al-Figh Al-Islami Dirasat Mugaranah ma'a Al-Qanin Al-

Urdunz wasat Al-Shar’ah wa Al-Qanun. Volume 46. Issue 1. p. 601; Isma’il, A’. (2010). “Damanat Al-

Istlthma -Figh Al-Islamz wa Tagbigatih- Al-Mu'asirah”. Dar Al Nafa’is. Amman. p. 21. Al-Zugqailiy, A’.

km Istithmar Ghayr Al-Muslimin fi Al-duwal Al-Islamiyyah”. Al-Majallat Al-Urduniyah |1 al-
-ISlamlyyah Volume 2. Issue 3. p. 10.

il A , A. (1995). "Ma'ayir Istithmar Al-Amwal fi Al-Islam", Majalat Al-lgtisad Al-Islami, Dubai, Al-Bank

mi. p. 44.

885 Abu Al- Sa'id, M. (1981). “Al-Istithmar Al-Islami fi Al-'Asr Al-Hadir,” Majalat Al Muslim Al Musir,

Kuwait, Volume. 28, p. 96. For more see Al-Hawari, S. (1980). “Baramij Tamwil Al-Istithmar wa Al-
Musharakah Al-Islamiyyah,” [n.p], Jeddah, p.3.
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In terms of foreign investment, Al-Marztiki defined it as, “the formationfof a new
business establishment, or the expansion of an existing one, through res@ particular
country within the borders of another country,”%® or “the wealth coming to a country other
than his, with the intention of earning profit.”®®’ Foreign investment i Muslim countries
has existed since the beginning of the emergence of the Isl i&a'@ during the era of the
Prophet PBUH. Among the clear examples of this is t hat th IJrop PBUH, after

the conquest of Khaibar and expelling the Jews from'it, accepted the ?r t‘@ﬁade for

him to stay in Khaibar and work on its land and cultivate it ineretur or&qeiving half of
the production, where the Prophet PBUH told them, “ \ﬂ‘ allo@&: to stay on the
land, on that condition, as long as we wi@ OQ\

It is imperative that states need @end toﬁ)yl:ic?n @\and it is common in any

N
country that such will take prec ver individual o@rship whether it is foreign

\a &
investment or not. Disputes r al esult of t@/hich requires delicate attention
tes.

as it also involves relat% een f‘t

\e &
provided for under imnal ipve nt tre , and it is possible that Islamic law can
n

g}érﬁa}bnal arbitration is the mechanism

&

directly be the go Ng a (3?0%5 y ifd)@between the nationals of a Muslim country
68
?n I

'

n cases, Islamic law may be referred to, and it is

AQ/ {g-}h

. N .
qi, A. (n.d). “Al-Istithmar Al-'Ajnabi Al-Mubdashir min Manzur Islami”, (n. p). p. 4.

slim #1551f. Chapter: Musaqah and Muamalah in Return for a Share of the Fruit and Crops.
wHadith #6. https://sunnah.com/muslim:1551f (accessed on 14 February 2022)
589 Anfextensive discussion was held by international law scholars about references of Islamic law before the
court and international tribunals. Arguments have been made on the potentials of principles of Islamic
law to be referred to in the case of Maritime Delimitation and Territorial Questions between Qatar and
Bahrain (Qatar v Bahrain) 1994 I.C.J. 112 (July 1). See “Islamic Law & International Law”. (2010).
International Law Association Reports of Conferences, 74, 119-171.

179



https://sunnah.com/muslim:1551f

therefore necessary to understand what it says about expropriation of forei We?tment
and the host states' responsibilities in terms of compensation. Islamic la g?@e referred
to in previous cases before the International Court of Justice and international tribunals,
and it is expected to gain traction as the need grows. 6% %

The subject is an interesting area to explore from an slanal standpoint. It has

'f

been noted that writings on state responsibilities,ag t ent\\o?n treatment,
L

expropriation, and compensation are in the form o ependent stu s' a@)ﬁﬁat more

articulation of the already established principles of Islampic lavyinthe ontexwzﬁf the current

regime of international investment law i req ed.

\ether%eg literatures on
rit@iare done in different

expropriation for public interest and co &@n issues;

contexts and do not correspond direc forelg \es%

which is the focus of this thesis. % 43-
’ -\
C’ ’ ¥ 4‘

69 The concept of trusteeg\slam as h@ned i ion to earth resources in Maritime Delimitation
udg

l

in the Area between Gr dandJ ay Denm Norway) ICJ Reports 1993, 278, para. 243; See
Gab@oovo Nagymaros Project (Hungary v Slovakia 1997),
omplete without a reference also to the principles of

also Separate Opinion
where he indicated

is

Islamic law that i chyas all and b n Iand is never the subject of human ownership, but is
only held in trus the c not W of due care, wise management, and custody for future
generations. The fi r|nC|p ern e mental law - the principle of trusteeship of earth resources
- is thus ca formulat indhis s ": International Law Association Reports of Conferences
(2010) Isla Law & International L%m 4 119 171. See also possible application of Islamic law in
disputes ing Muslim countrles h as in Phelps Dodge Corp. v Iran 1986; Starrett Housing

Corpo Nlran 1987; Sedco, Inc. v. Natlonal Iranian Oil Company 1986; Texaco v Libya 1977; LIAMCO

afi. M. (2015). “Naz' Al-Mulkiyyah Li al-Manfa'ah Al-Khasah wa Qadaya Al-Ta'wid fi Al-Figh
wa Al-Qanin Al-Madanz Al-Libz”. International University of Islamic Sciences. Jordan. p. 30;
Sha .M. (1988). “Naz'ah Al-Mulkiyyah li al-Manfa'ah Al- ‘dmmah . Majallat Majma’ Al-Figh Al-Islami.

. p. 1011; 'Abdullah. A. (1998). “Naz'ah Al-Mulkiyyah li al-Manfa'ah Al-‘Ammah ”. Majalat Majma'
Al-Figh Al-Islami. Issue 4. P. 934; Al-‘Ajami, M & Belyah. M. (2020). “Naza' AlI-Milkyyah li al-Manfa'ah
Al-'Ammah min Wijhat Nazar Al-Figh Al-Islami”. Majallat Kulliyah Al-Shart'ah wa Al-Qanin bi al- Tafhna
Al-'Ashraf — Al-Dagahlya. 22(1). p. 750.
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Highlights in previous literatures have focused on the legality of fore'wn\lw:stment
and the extent to which Islamic law can be applied in arbitral disputes @)m foreign
investment, without addressing the corpus of Islamic law on ex riation of foreign
investment and compensation for it.5%2 \/

As a result, it is important in this chapter to visit the achiples of Islamic law

related to the right of ownership, expropriation, and ¢ ation W investments

@

from the primary and secondary sources of Islamic lawiand attempt an outli etgg&aerstand
A

the established principles of Islamic law in this regardalsla

insights into the most appropriate approach, to izter i

miglaw ¢ poteq'eially provide
Y/
directiexpropriation and
compensation that takes into account all4 t%, includi

e p@% good, morality, and
sustainability. c \T A
N
5.2. The Right of Ownership a egaﬁty 0 xprgg%&tion in Islamic Law to
Achieve Public Interest \ l \A
g?jsjtl@lslamic law on the right to property

qesx'conce f expropriation from the perspective of

This part of the studyawi aIWit‘h

ut t&)@actical practices of expropriation in the era

.M. (2019); Isma'il, A’. (2010); Al-Zugqaili, A’. (2005); ‘Afifi, A. (1995); Abu Ghuddah, A’. (n.d).
il Aklstithmar Al-Islamz”. [n.p]; Al-Kurdi, A. (n.d) “Al-Istithmar fi Al-Duwal Al-Ajnabiyyah”. [n.p];
Mansour, M. (1998). “Hukm al- Sharikat Ma’a Ghayr Al-Muslimin fi Al-Figh Al-Mugaran”, Majallat Al-
i‘ah wa Dirasat Al-Qanan, Al-Jami’ah Al-Urduniyyah, Volume 25, Issue 1; Abu Al-Sa’ud, m. (1981);
Al-Hawari, S. (1980).
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5.2.1. Property Right, State Responsibility in its Protecti&?nd the
restriction of utilization of personal ownership under Islamic& )

The right to property, the state's responsibility to protect it anV&a the restrictions

of the personal property right in Islamic law are elaborated as follows:

i |z Pr?tection

5.2.1.1 Property Right and State Responsibili

Islam presents a clear position on the right of ownership, as it r es the right of
Ay
ownership for people and allows them to own pr , Whether, i ds _ré}estate or

be one of the fundamental rights of hu innate” In the instinct of

movables, provided that it is acquired by legitim nsz onsidg‘{% this right to
1 ; _ \ 9
eings,

ownership.®®* The concept of ownershirN tioned i

Sunnah, one of which is, “Do they &3 tha V @ for them from what Our
& )
d

hands have made, grazing livestockand themsthey are their owners?”.5% In another verse,

. e Prophet PBUH said in his last
'S

“And those within whose wea ak
sermon, “No doubt your éioo’, propert: e e’ukkr)arrator Muhammad thought that Abu

Bakra had also men@nd J:ur hohor (c@ty)), are sacred to one another as is the

N,
sanctity of this d@urs n ﬂ%o'n!h cﬁgdurs. It is incumbent on those who are present
@,
6

to inform tl@ﬂare{a ents”% I@ﬂther hadith, the Prophet PBUH said, “You must

*;.
=
=]

o
3

(€]

' 4

.

A. (2011). “Al-Himayah Al-Dustariyyah wa Al-Qananiyyah Li haq Al-Mulkiyyah Al-Khasah”.
~JAmman. p. 31; Zughdawi, m. (2005). “Nizam Al-Mulkiyyah wa Naz' Mulkiyatiha fi Al-Shari'ah
h”. Majallat Jami'at Al-'Amir 'Abd Al-Qadir li al-‘Ulam Al-Islamiyyah. p. 38.
, H. (2013). “Himayat Al-Mulkiyyah Al-Khasah”. Maktabat Zayn li Al-Muhamah. Beirut. p. 28;
Alsowan, A. (2011) p. 32.

Qur’an. Yasin 36:71 (All Quranic translations in this writing are based on Sahih International).
89 Al-Qur’an. Al-Maarij 70:24; Al-Nisa’ 4:32; Al-Tawbah 9:103; Al-Bagarah 2:188.
897 Sahih al-Bukhari, Vol. 1, Book 3, Hadith #105, Bab Liyuballigh Al-‘Ilm Al-Shahid Al-Gha'ib
https://sunnah.com/bukhari:105 (accessed on 15 February 2022).
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not act oppressively, and a man’s property may not be taken except with hiﬁwl”'ﬁ%
This was adopted in the Global Statement on Human Rights in Islam g@recognizes
individuals’ ownership of property and the legitimacy of state’s éﬂp of certain
economic resources in public interest.5%

The jurists have divided ownership into two types; th fi&’ﬁiﬁate ownership, and
the second is public ownership.”® Private property ref e pec@? (ownership)
of a person of something that legally authorizes him t@huse and digpose, r)le-s'ij)h.‘g?e is any

impediment to do so.”" Al-Zuhailiyy refers it as the rélationship between man and wealth,
Y,

established by the Sharfah, which makes it eciK or, x\he toﬁ%nd governs all

actions in it, unless there is an impedir{@he act. e n@ﬁe of exclusivity here

prevents others from having it and aII%’ts own \dgpo ,{Nt from the start except if

N
there are legal impediments tha!%\t thﬂ, such @s IQ; ity, dementia, foolishness,

infancy, and the like. Others en’i from be ng from or disposing it unless

there is a legitimate ju%i:n thz}tgd}‘@/b’[o do so such as by reasons of
guardianship, trustee Nagen y.\ %(J
\ N
B

N
l ¢ l (agJ
’ 4
6% Mishkat abih 2!46. k \&J Hadith #181. Bab Al-Ghasb wa Al-‘Ariyah
https://sunnah.om 'hkat:§04 (agCessed February 2022).
|

69 Article e Universal Islamic aration of Human Rights, adopted by the Islamic Council of
Europe on 19%€eptember 1981/21 Dhul 3 idah 1401; see also Article 15 Cairo Declaration on Human Rights

in Islam , 1990, U.N. GAOR; rld Conf. on Hum. Rts., 4th Sess., Agenda Item 5, U.N. Doc.
A/CO WPC/GZ/Add.lS (1993) [English translation]
700 Bay .7 (2013). p.28; Al- Suwan, A. (2011) p. 32.
701 di, A. (2000). “Al-"Agarat fi Al-Shari'ah Al-Islamiyyah”. Mu'assasat Al-Risalah 11 al-Tiba'ah wa
shir Beirut. p 150.
02 AlZuhailiyy, W. (2006). “Al-Figh wa Al-Adillatuh . Dar Al-Fikr Al-Mu’asir, Beirut. p 2892/4.

d. p 2893/4; For more see Al-Khatib, F. (2001). “Taswil Al-Mulkiyyah Al-'Ammah ila Mulkiyyah
Khdasah ”. Jami’ah Al-Qahira, Cairo. p. 68: Bayez, H. (2013). p. 26: Al-Qaisi, M. 2005. p. 158: Sheikhoun,
M. (2005). “Mabadi' wa 'Ahkam Al-Nizam Al-Igtisadi fi Al-Hukm Al-Malaki fi Al-Islam Al-Mubakkir”.
Majallat Al-'Ulum Al-Iqgtisadiyyah wa Al-Siyasiyyah wa Al-lhsa'iyyah. pp. 106-107.
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Islam has guaranteed the protection of the right of private property an%zrbidden

aggression against it, as stated in the Qur’an, “And do not consume oni mr's wealth

unjustly or send it [in bribery] to the rulers in order that [they might aid] you [to] consume

a portion of the wealth of the people in sin, while you know [it is 1.”7% The Muslim
jurists did not differ on the sanctity of the right of owner irWhe inadmissibility of

taking the property from its owner without his consent is i ba@e injuction in

e
the Qur’an that forbids transgressing people’s wealt d consuming Tjué‘gx. “O you
|
S I

who have believed, do not consume one another' th upjustlybut owq-y [in lawful]
Y/

business by mutual consent. And do not kill yourselves_Jor-ene*anoth YTndeed, Allah is

to you ever Merciful”.’% In order to pro@erty, Is

evidenced in a hadith, “Whoever is&%d W

hi (?c i
0 =)
martyr”.’%’ “« Q-

Islam also requires wh in ori (Wagto protect the private property of

the subjects and stipul%z cific gJﬁlggb'e of these rights. Among these

punishments is the @Qent by t\mputa@ of the hand of someone who infringes

&

the property of o thro gh‘t “lpt e@r’an, “[As for] the thief, the male and the

female, amp théir hands~in fecompeénse for what they committed as a deterrent

[punishmfw Allar:. d !(llah?'ﬁxalted in Might and Wise”.”% Islam also imposes

&’

704 @ Al Bagarah 2:188.
u Sa’da, a. (2012). “Damanat wa Hawafiz Al-Istithmar Al-Zira'i fi Al-Figh Al-Islami”. Maktabat Al-

Wafa'|Al-Qanuniyyah. Alexandria. pp. 202-203. Al- ‘Abadi, A. (2000). p. 167.
Qur’an. Al-Nisa’ 4:29.

07 Sahih al-Bukhari 2480. Vol. 3, Book 43, Hadith #660. Bab Man Qatala Dun Malih.

https://sunnah.com/bukhari:2480 (accessed on 15 February 2022)

708 Al-Qur’an. Al Ma’idah 5: 38.
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punishments of reprimand (tazir) on whoever usurps the property of Othﬁ!i In such

cases, the state authority may punish him with whatever punishment is de:rg@ppropriate,

such as flogging or imprisonment, and the usurper is required to ?Ia_ce or return the

property taken if it still exists. The same is true for aggre55| t land, which is

prohibited by Islamic law. The Prophet PBUH said, “W VeRsurps unlawfully even a
hand span of land a collar measuring seven times (this) &e aced around his neck

on the Day of Resurrection.””’1

Individuals' property rights are protected equal Islan, rega Iess ut-whetherthey
Z I

;/

are citizens or foreigners, in accordance W h the Is QT 's en agement of the

principle of justice and equality. In cla\ rispru nd ﬁtlce Islam does not

differentiate between a non- Musllm u ct ve ﬁ@by Islam (dhimmzi) and a
N
Muslim in treatment, which expl rea %n fo sp{(} of Islam.™! This is in line

t let the hatred of a people prevent
\erto r@e’ousness And fear Allah; indeed, Allah

ptl(‘é)()he foundation of stability and security, and

with the commandment of justi (lu yc@o have believed, be persistently
in justice, n‘dld

standing firm for Allah, \%
you from being Just’@ that||s

is Acquainted wit at yo d‘o .

4
it is reinforce t Ob“yt uph@the contracts and covenants granted, including
and

S

preserve their property from aggression. In relation to
)

S

to non- S‘@to prote

0 n: Al Ma’idah 5:33.
iyadras-Salihin 206. Introduction, Hadith #206. Bab Tahrim Al-Zulm wa Al-Amr Biradd Al-Mazalim.
https:/fsunnah.com/riyadussalihin:206 (accessed on 15 February 2022)
’ah, A. (2014). “Tanzim Al-Istithmar Al-'Arabi fi Al-‘Aradi Al-Sakrawiyyah fi Al-Figh Al-Islami wa
Al-Qanun Al-Urduni wa 'Aliyat Fad Al-Munaza'at Al-Nashi‘ah ‘anhu”. Dirasat fi Al-‘Ulum Al-Shari'ah wa

Al-Qanun, Volume 41 Supplement 1. p. 490.
"2 Al-Qur’an: Al Ma’idah 5:8.
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sanctity of contracts, the Qur’an states, “O you who have believed, fulfill [all{ge.las.”713
Non-Muslims and foreigners were safe under the Islamic state, and th@otection in
both themselves and their property. Non-Muslims were treated well, which encouraged
them to convert to Islam.”** They are allowed to possess portablespelongings that they use
in their everyday life or instruments that they use at wor htw they must adhere to

specific Islamic law regulations while dealing with certai table %gifs, such as the
@
prohibition on the exhibition of alcohol and pig produgts.’™ I C}Y'
| . . A\
Although Islamic law recognizes the right ownership and grants adequate
protection to it, this right is not absolute. There argo

such as the permissibility of expropriati roperty fr

ions to«this rule in Islam,

0\@* if there is a public

interest and an urgent need that neces S it, oﬂ(e?s at will be caused to the
N

community if the owner does no% proﬁerty nsen y.® The subsequent parts,

&
ion of pri§§ property to achieve the public

will show an effort to explai*;
. . , A
interest and some of its p% n Islamic histary.
LK
N 3
&

V
713 Al Ma’idah 5:1. \"3
14 Iy .(2014). p. 484.
15 Al d., A. (2014). “Ahkam Tanzim Markaz Al-Ajanib”. Maktabat Al-Wafa' Al-Qaniniyyah,

I . p. 464.
-Abadi, A. (2000). p. 167; Bayez, H. (2013). p. 32; Isma’il, h. (1978). “Al-Mulkiyyah Al-Khasah fi Al-
Islam?¥Majallat Al-Shart'ah wa Al-Qanan. p. 109; see also Article 16 of The Universal Islamic Declaration
an Rights, adopted by the Islamic Council of Europe on 19 September 1981/21 Dhul Qaidah 1401,
see also Article 15 of The Cairo Declaration on Human Rights in Islam, Aug. 5, 1990, U.N. GAOR, World
Conf. on Hum. Rts., 4th Sess., Agenda Item 5, U.N. Doc. A/CONF.157/PC/62/Add.18 (1993) [English
translation].
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5.2.1.2 Restrictions on the right of personal property under Islaqu
Although the right to property for individuals is authorized i ic law and this
right has been granted a lot of protection, this right is not absolute™slamic law places some
restrictions on this right, including what is related to th WOn or prohibition of
owning some types of ownership on individuals, her b%f a specific

@
characteristic of the property or the owner person, %ng intd acc T V@E related

to achieving the public interest and repelling harm sociéty as Wf@.‘ This covers
nationalization, limitation of ownership and% riatk‘n ivate%vg[;erty to achieve

the public interest.”*’ CSQ

This study will deal with the re@j’ons pla vsl E\law on personal property
0 S
N

in two parts as follows:

First: Restrictions relat%e prihl ition of E)gate ownership.
|
The prohibition of % ip mal‘y's_sjj«o@ availability of a certain quality in

the property itself th M its dwh‘ip proéfted for individuals in Islamic law, as is

the case with publicfunds, endo ts ag_;{)mmeral wealth inside the ground.
(f) ’ 4
Q- l &
(Q $oty
A 5
17 Al- Sharkawi, Jamil. (1978). Al-Mulkiyyah fi al- Shari’ah Al- Islamiyyah. Law and Shar'ia Journal. Kuwait.

p. 104; Abu Bakr, Sati. (2015). Al-Mulkiyyah wa Dawabiruha fi al-Figh al-Islami. Zaytunah University
Journal. Amman. p. 393.
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The prohibition of ownership may also result from a characteristic q to the

owner himself, whether he is a foreigner or a dhimmi, and it is prohibit S(f)v specific

types of ownership.’®

1- Restrictions related to property attributes. T

Islamic law prohibits individuals from owning cer inwgof property, such as
public property that is owned by the state and is in to acn%ayubllc benefit
necessary for society in the entirety of roads, forts a ' :

It also prohibits individuals from owning crﬁ en‘do ments c{eég\nated, or its
proceeds, to a specific charitable body. The same applie o meral alth found in the
ground, where Islamic law prohibits in &a) from ing or opollzmg them and
made them their property of the St S for ?ur /@d burials that are found,
Islamic law requires whoever find%to &/e th te G@c’}lﬂh of what he finds.

As for the properties th for ids Mu Ilms aI with, such as wine and pork,

Muslims are not allowed % nd pc::. ess Er%] the Islamic law does not grant any

property rights or pr@to |ts|h0\AII a(%gr(s that take place on them are considered

&
null and void. ASwfor n n| $ r@g within the Islamic state, there is a

4
jurisprudenti ute about thgyp miss\(bjdity of their ownership of such properties within

the Islamlfwles Tf:e arvaw%—%at it is not permissible for them to own it because
the Sh&

Sharkawi, Jamil. (1978). p.104; Khalif, Muhammad. (2017). Falsafah al-Mulkiyyah wa Quyiidiha wa
Wasa ‘il Himayatiha fi Dau’ Wathiqat Al-Madinah Al Munawwarah. Journal of Saleh 'Abdullah Kamel Center

for Islamic Economics. Azhar. p. 34.
19 Al- Sharkawi, Jamil. (1978). p.112; Khalif, Muhammad. (2017). p. 53; Abu Bakr, Sati. (2015). p. 401.
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as forbidden it to\!gasllms and the principle is that non-Muslims who are




inside Muslim countries are treated without discrimination inside the countr&%ey have

what Muslims have and they have the rights and duties of Muslims.?° 1(')

2. Restrictions related to the owner's capacity

Islamic law may prohibit some people from owning certai%)g; property, as is
the case with foreigners and dhimmis. The Islamic law pr itWeigners and dhimmis
from owning what gives them power and dominance usl@h as weapons
designated for wars, military equipment, or the maindsources off pro ctiondg&ﬁe state,
which makes them control important and vital secto the state. ertthSS this does

Y,
for @Bood within the

not deprive them to own what is necessary for I| an

Muslim States.”?* \o)

\ Y
A
N

Second: Restrictions relate evm?; the Iic{ig{o?est.

As this study indicate ubI terast of 1% state and society often takes
precedence over the priv% st of indivi %ls erefore, the Islamic law has placed
some restrictions on rsonall hﬂy of{&dlwduals, whether they are citizens or
foreigners, and th stric ons gch e@he general interest of society and to prevent
harm from soci I mlc aw its t@state to limit the personal property of individuals
within cer ts tha{t n(Yexceed 7221t has also allowed the state to nationalize

the maq\ es of production min the state, making them public property of the state,

Qharkawi, Jamil. (1978). p.106; Abu Bakr, Sati. (2015). p. 393; Al Sayyed., A'. (2014). "Akkam Tanzim

Markaz Al-Ajanib"”. Maktabat Al-Wafa' Al-Qantiniyyah, Alexandria. p. 464.
2L Al- Sharkawi, Jamil. (1978). p.106.
722 Sharkawi, Jamil. (1978). p 106.
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and not allowing a certain group of society to monopolize them. Due to the v'\e%g of the

discussion about defining the personal property of individuals and thiﬁ@lization of
the main sources of production, this study will not address the concept of these terms and
the legal problems surrounding them. This study will be limited teystudying the restrictions
on personal property related to personal expropriation to chﬁhe public interest by

clarifying the concept of private expropriation to achiev. ublic Wd the position

@
of Islamic law regarding it, especially in the conte@conditi nsa iorrl,ggxgation in
A

the later part of this chapter. 2 X

\ N

s
A
O "
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5.2.2. The Concept of Expropriation in the Islamic Perspective T
The Islamic classical texts contain very little discussion about expr ;‘l’y\as an
independent subject matter. Expropriation is a contemporary term that™s used in
international law, and developed by legal jurists. However, referencme concept of

expropriation in the Islamic perspective is discussed thro ous other terms

including taking of wealth, taking of property, taking of t S arti acquisition.’?

The scholars did not put a separate and clear definition

it; rather, referred to
some of its rulings on many issues in jurisprudencg. R

Generally, expropriation for public intererferr tf)'a e ex%gr'iation of
private property to achieve a public EW for é}st and legal

compensation.”’® It was also referrcN
~
property from its owner to a h%a publﬁ\%‘n‘f' it exchange for a fair

compensation”. 7% LinguisticNj refers to the t ate property for a public

need with compensation b

723 Kassani Abu B jJal-San ‘%‘artib al-Shara’i”. 2™ Ed. Vol. 4. Dar Al-Kutub
Al-"llmiyyah, B N, AlHamwi _de. @85). “Ghamz Uyiin Al Basa’ir Sharh of Al Ashbah
wa al- Naza ’ir’% ol. utlib Al-"limiyyah, Beirut. p. 435; Al-Qarafi Ahmed. I. (1994).
“Al-Dhakhir, dit / jji. 13 Ed., Vol.10, Dar Al-Gharb Al-Islami, Beirut. p. 28; Ibn
Juzay Mu % (n.d). “Qawa f@qh 7. edited by Muhammad Moulay. (n.p). p. 378; Al-
MawardiAli 994)."’ igdl-Kabix,”. Investigated by Ali Muawad and Adel 'Abdul-Mawjud.
1 Ed. Yol.7; Al-Kutub miygh, Bmt. p. 177; Al-Ghazali, M. (1997). “Al-Wasit fi Al-Madhab”.

Investigated by Ahmad Mahmad. IZ$IOIJ Dar Al-Salam Cairo. p. 413; Ibn Qudamah 'Abdullah. M.
(1997). afi”. investigated by ' lah al-Turki, first edition, part two, Dar Hajar, Cairo. p. 91; Al-

ansour. Y. (2000). “Sharh Muntaha Al-Iradat”, annotated by 'Abdullah Al-Turki, 1% Ed. Vol .4,
Ma Al-Risalah. Beirut. p. 6.
72

Al-Kafiyy. M. (2015). p. 30.

mam. M. (1988). “Naz' Al-Mulkiyyah /i al-Manfa'ah Al-‘4mah”. Majalat Mi'jm Al-Figh Al-
my. Issue 4. p. 1011.
‘Abdullah. A. (1998). P 934.

27 Umar. A. (2008). “Dictionary of the Contemporary Arabic Language”. World of Books. V1. Part 3.
P. (3\2114).

191



it for a public interest which necessitates that, as if the property was exproprl

build a road or to expand it a mosque or to build a school or hospital hmg

else 95728 A

It is possible to state that expropriation consists of a set of basic % ments. Firstly,

expropriation of ownership can only be conducted only by the( rity, or its legal
Y

osés of the nation’s

2/2% Se oMroprlatlon

can only be enforced within specific procedures in vent that @f the

representative. In this context, authority means “the person

affairs, who owns the reins of affairs and leads the natio

property refuses to sell it by consent. Here, th cw e O\A&IS given

emphasis, and only if he refuses, can thew

Thirdly, expropriation must achieve a he public I st. @ﬁc interest can be

defined as "bringing benefit and rep@jharm \f‘he?sl "\Irists emphasized that
public interest should only be % fhgi

«ben r repelling a harm. The

determination of public i S mL ctlve operates within the

framework imbued in % ives 0} es ?éh@qaszd al- shari'ah). The maqasid

al- shari'ah stargkﬁve F'I
I

manteinance of% (m
¢

is done withi preservatio of'th@ectlves is an interest, and everything that

o D

728 AL-A'jami, Mohamed. H. & Mﬁlgﬁd@alyyah. H. (2020). p. 750.
ahman. A. (2021). “Hugad Walz Al-'Amr ‘ala Ra'ayah”. Hay'yat Al-'Amr bi Al-Ma'ruf wa
i.'an Al-Munkar (Saudi Arabia). p. 13.
aid. B. (2020). “Muthmanah fi Al-'Agarat Itl Manfa'ah Al-'4mah”. Majallat Majma’ Al-Figh
-Islami. Al-Maktabah Al-Shamilah Al-Hadihah.
s Manzir. (n.d). “Lisan al-’4rab”. Dar al-Ma'arif. Cairo Part IV. p. 2475; Al Muhit Dictionary. p.
; '"Abdul, M. & Al-Razi, H. (1999). “Mukhtar Al-Sahah”. Edited by: Yusuf Al-Sheikh Mohammed,
I-Dar Al-Namudhjiya, Beirut. p. 200.
32 Ibn ‘Ashir. (2006). “Risalah fi Maqgdsid al- Shari‘ah”. trans. Muhammad Al-Tahir Al Mesawi,
(Petaling Jaya: Sundug Al-Kutub Al-Islamiyyah. P. 87.
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deviates these objectives is a spoiler.”®® Imam Al-Ghazali also defined public wst

as “bringing a benefit or repelling a harm”,* and Al-Shatibiyy explai@rests

further as “what is related to the rise of a person’s life and the completims life and

the attainment of what is absolutely required by the characteristicsWsuality and

rationality, so that it may be of them at all.””® Finally, comp Mmust be paid to
'

the owner of the property, or otherwise it will be considere uslurpation.736 The

definition of compensation to be paid and its characteristies will be d‘ in detail
Y-
in the second part of this chapter. l _\0}
Through the foregoing, a legal definitio op% e public interest
T

can be proposed as, the act of the authorité he overv\men genc orized to act

in his place, to forcibly expropriate ownership o mdi@%l or a group of

individuals in accordance with the %dures ﬁi&d yAth sharTah in the event
N
that they refrain from selling i% i

ually, in oteer to achieve a permissible public

&
interest legally, and in rel?fg m:I C per@‘n to be paid to the owner,
determined in accorda%t the p} isi

)
discussions abou@)riati\(in& e putg.«?nterest in the Islamic perspectives
provides no difference'betw izentt-)}%f'oreigners, whether directly or indirectly.
KN N S
This explains the scarcity of wri ggln@; area, especially that in relation to the modern
% Y
internat% tiong’” S res@lsibilities towards foreign investors.

Yv
-
S

% u Zaid. M. (1964). “Al-Ihtimam bi Al-Tashri’ Al-lslami”. Dar Al Fikr Al-"Arabi. V2. P. 47.
mam Al-Ghazali. (n.d). “Al-Mustasfi min 'ilm Al-Usul”. (n.p). Vol.1. p.139.
Ibid; See also Ahmad al-Raisuni. (n.d). “Nazariyyah Al-lmam Al Shatibi fi Magasid al-Shari’ah Al-
Islamiyyah . (n.p).
736 Adam. 1. (2009). p. 87.
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Nationalization is one of the forms of expropriation relating to W
investments that occur in the modern world, a number of it involving Musli ries,
and has received a lot of attention. Nationalization refers to replacemeﬂéwwnership
of individuals (private ownership) with the ownership of states (pubmnership) for
projects of public interest including taking over its managem Nploitation. Itis
based on the idea of preventing individual ownership e&:;s Pasic means of
production, achieving material equality and economiGybalan $v'isb~ids‘ociety.7?’7

Y'
ch as factori s,’co_@'}ércial

Nationalization is often applied to production projects

ak9s\'f i uing\?~decision
ctis rcibl;@gs}erred from
private ownership to state ownership ecanes public perté“

Contemporary jurists have (@sd in its\al?ul
forbade it"*® and some of them%d it.ﬂg H

companies and agricultural sector. The stat

according to which the ownership of the e

here some of them
S
ver,@o trapolating the evidence

'nﬁ apply to the meaning of

of those who permitted %
nationalization that is r%ﬁ f e&ialist doctrine, which decrees by

expropriating priva wertm .
compensation taithe owners, ionali in this sense is a usurpation of funds and

AL & Ahmed. L. (1984). “Wiyyah fi Al-Islam”. Dar al-Maarif, Cairo. p. 79; Muhammad.
B. gtisaduna”. Edition 20%Dar al-Ta'ruf, Beirut. p. 225; 'Abd al-Salam. A. (2000). “Al-

%h fi Al-Shart'ah Al-Islamiyyah”. 1st Ed., Vol. 2, Mu’assasat Al-Risalah, Beirut. p. 394; Daghy.
A. . “Mugaddimah fi Al-lgtisad Al-1slami”. Second Edition, Part IV, Dar Al-Bashair, Beirut. p.

/38" Abdullah. K. (1964). “Al-Mulkiyyah Al-Fardiyyah fi Al-Islam, Bahth Fighi”. Al-Mu'tamar Al-Awal
ajma’ Al-Buhuth Al-Islamiyyah bi Al- Azhar.p.186.

Al-Siba'i. M. (1960). “Ishtirakiyyat Al-Islam”. 2nd Edition, Mu'asasat Al-Matbu’at Al-'Arabiyyah,
Damascus. p. 161; Al-Mawdiidi Abu Al-A'la (1969). “Mulkiyyah Al ‘Ard, fi al-Islam”. 2" Ed. Dar Al-
Qalam, Kuwait and Sheikh Muhammad Al-Ghazali.
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a violation of rights and does not comply with the legal texts and rules that indi?ﬂe

sanctity of private property and the necessity of protecting it.” ‘ \-:

5.2.3. Guidelines and Examples During the Prop%ra PBUH and
beyond é !
1- The Prophetic Era é ' —f)
s X
since

Taking of private property for public inter takw

Prophet PBUH. At the outset, it should%g@d t
u

forcibly expropriate real estate for t

A
agreements were reached betwee oph%l u@him) and the property

@
, , , . 9
owners in all cases in which e& ation ublic mg&ook place. "4
v

a perty for public interest was

The first occurrence opri#ion
! %
on the first day of the a%r the Prophet bl—t@ edina, in the famous story where
N @)
the camel of the m Burli settled at the@te of the Prophet's mosque today. The

N

property was ler ad) Qpaé{?,ge for Sahl and Suhail, two orphan boys, in
& ’ 4
0

the trustee s'adyur a.é\ rophet PBUH, said when his camel stopped
) . a d o

740 Daghy®A. (2013). p. 188; 'Abd Al \m. A. (2000). p. 463.
be noted that during the*era of the Messenger, may God bless him and grant him peace, no
ed to expropriate property in order to achieve the public interest, as most of them accepted it for
f God and did not take compensation, while some of them accepted compensation. Whereas
lim treasury at that time did not exist and the Messenger did not have enough money to buy that
roperty or compensate its owners, so the Messenger used to urge the owners of the property to give it
or the sake of God, or urged the companions, may God be pleased with them, to buy it and grant it to
e Muslims.

42 Al-Mirbad is the place where the camels and sheep are kept; Ibn Athir Al-Jazari. (1979). “Al Nihayah

fi Gharib al Hadiya wa al-Athar”. Al-Maktabah Al-llmiyyah, Beirut, Lebanon. Part 2. p. 182.
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at the house, “This place, Allah willing, will be our abiding place” then the Wt
PBUH called the two boys and consulted them in al-Mirbad (barn) to@as a
mosque, and offered them to buy it. They said, “No, but we will gi a gift, O
Allah's Messenger” The Prophet PBUH refused to accept it as a g&o’n them, and
bought it from them, then built it as a mosque.’? \,

As for the second case, the Prophet PBUH valuated mj'ar on their wall,
and offered to buy it at a price, for the purpose of buildin 0s( e'Wf Prophet

Y-
PBUH came to Medina, he stayed in the neighbo@f a peaple Ie‘j tﬁlk@}eople
thwxeff rteengg%hts. The

, then@g;d, “O Bani

An-Najjar! Suggest to me a price for thi en of you Theé%lied, “By Allah!

We will demand its price from none@jﬂah.” S\P?op e@UH accepted it from
S
bl

them.”#4 % “
\h &
In another hadith, th P came to@na and ordered a mosque to
be built and said, “O % ar! Su ;J ‘I-Ife HQ)rice (of your land).” They said,
&
“We do not want it wex@ lah’ée/wishing for a reward from Allah for
giving up their l{?hl : et P@/then ordered the graves of the pagans to

!

¢

be dug out &aand be | elrgd,ea?the date-palm trees to be cut down. The cut
Y

of 'Amr ibn 'Awf, in which the Prophet PBU

Prophet PBUH then sent to Bani al-Najjar, wh} cal

>

<

date-pa% fixed i }irecti‘%\of the Qibla of the mosque.”’*
A \“},
Ny

743 Sahih al-Bukhari. Hadith #3906. Book 63, Hadith #131. Bab Hijrat Al-Nabi s.a.w wa 'Ashabih ila Al-
Madimah® https://sunnah.com/bukhari:3906 (accessed 14 February 2022).

hih al Bukhari. Hadith # 2771. Bab Iza Awqafa Jama'at 'Ardan Masha'an Fahuwa Ja'iz. Book 55,
ith 34. https://sunnah.com/bukhari:2771; Tbn Hajar al-'Asqalaniyy. (1988). “Fath Al-Bariyy, Sharh
hih Al-Bukhari”. 2" Ed. Vol. 1. Dar Al Rayan. p. 625.
45 Sahih al-Bukhari. Hadith #2771. Book 55, Hadith #34. Bab Idha 'Awqafa Jama'at 'Ardan Masha'an
Fahuwa Ja'iz. https://sunnah.com/bukhari:2771 (accessed 14 February 2022).
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As for the purchase of the well of Rumah, it was reported in a hadith thavm

did not find water in the city that tasted sweet except the water of a we as called

‘Rumah’, and the owner was selling water from it. The Prophet PBUH QFed him, “Will

you sell it for a waterhole in Paradise?” He said, “Oh, Prophet oiNio,e and my family

hase the well of Rumah

in ex awftter than

| %9
e it away e’M_gék’us.”6
pe% tak@perty for
\ o

the participation of all Muslims in the bas of public*needs. é
N &

2- The Era of the Rightly G%Caliphs\)? é

N
The permissibility of ex g private pem%&c‘a%hieve the public interest

can be inferred from the ac'?g the r t uid@liphs, may Allah be pleased
with them. l 0’
’ $ &

\m’e, the het PBUH said, “I enjoin you to fear

have nothing but this well”, then he PBUH, said, “Who wil

and place his bucket alongside the buckets of the Musli

that in Paradise?” Othman bin 'Affan RA bought it a

It can be inferred from these occurrences

>

be a <<{/ssinian slave, for those of you who live
Pe 2P y

after me wi %eat disagree er(t. You must then follow my sunnah and that of the
N
rightly-gui aliphs. toit ag@[ick fast to it.”."*’

Q\ &

Qlami' al-Tirmidhi. Hadith #3703. Bab fi Managib Uthman bin 'Affan r.a Kunniyatan, VVol. 1, Book 46,
47

adith #3703. https://sunnah.com/tirmidhi:3703 (accessed 14 February 2022).
Sunan Abi Dawud 4607. Book 41, Hadith #4590. Bab fi Luzam Al-Sunnah.
https://sunnah.com/abudawud:4607 (accessed 14 February 2022).
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A notable example during the era of the Rightly Guided Caliphs \W’fﬂe
expansion of the Prophet's Mosque and the Masjid al-Haram during the (caliphate of
'Umar bin Al-Khattab, RA when there raised a need to expand it for th& need. In
order to make place for the expansion, the houses surrounding Wosque were
removed, and the owners were compensated.’® This includes Mnt the house of
Al-'Abbas bin 'Abd al-Muttalib RA who refused to pass tsi n, and led to a
dispute between al-'Abbas bin 'Abd al-Muttalib and 'Umatsbin A KhWPe parties

hem ajstor inﬁla_r@vh;irs

,wj{ WT\c?%manded
e |0Tti0 fthis@g(:at the time

was a "Andar" for a boy of Israel's des& ’4)39 rophet Dawad PB@T came to him and

Qe,'éo the young man said
N
to him, “Has God commanded %ke th?s pla
\r i llahﬁf revealed to Prophet Dawiid

rfom ithout my consent?” He
said to him, “No.” He refus?& e 1tL ;
PBUH that he should % a quintal of old a&'replacement, but he refused. He

appointed 'Ubayy bin Ka'b RA as their judge, and he

that happened during the time of Prophet Dawii

'3 ¢ &
then offered him wntawwhic@eclined. He stayed that way until he
was satisfied Wi&{i uin lId. \/@(AI-'Abbas RA heard this story, he said,
@

“I will not Eﬁgltsl)rice and I 'V! it '@}c arity to the group of Muslims.” 'Umar RA
r

N
accepted(it him& }xed i@o the mosque of the prophet PBUH .7°

A\ S

Al-Buhiqi. (n.d). “Shadharat Al Dhahab”. Part I11. (n. p.). p. 304.

Al Andar is the place in which the harvested wheat or the harvested grains are combined. Al-Fairouz
Abadi Qamus Al-Muhit. p. 618.
50 Al-Buhigi. (n.d). p. 304.
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During the reign of 'Uthman bin 'Affan RA in the year 24 AH, thew
complained about the difficulties to pray on Fridays at the two holy mos Xthey
had to pray in the “al-rihab”. The state expanded the mosques b sing the

adjacent houses. A consultation was held with the people, and they collectively agreed

to proceed with the expansion by removing the neighbouring QeMd granted them
(]

with compensation. This stirred the people’s anger. He s m,l“'Umar RA did

his i dwt the state

"AY
may forcibly take possession of the property if therewis a need d‘ire_@ublic
Y-

this to you, so you agreed to him and you were satisfied.

H 751

Interest. T \,

It is also narrated that the Prophet PW e Bi I-Hazi \-{Muzny RA
a piece of land near Medina, but he co ot f)ly develop' i i

the reign of '‘Umar RA, he mention@ut the Nﬂ%
N

the land you can use, | leave it d Wﬂat yowcann C@With it, give it to us, and

we will divide it among th sl initi b@fefused and so 'Umar RA for

ﬂ? 1ms.” é
public interest took fr% hat r‘l‘e@‘r}ét oit from the land and divided it

B a@‘d said, “Whatever of

This indi 'sory Eﬁnﬁ’opriation, in which the taking was not to
build a mos %} {p lic place, but rather to achieve another public

—

QAI—Mawardi. Ali. M. (1973). p. 162.
52 Abu Yusuf. Ya'qoub. A. (n.d). “A/ Kharaj”. Dar Al-Ma'refa, Beirut, Lebanon. p. 62; 'Ali.W. (1972).
“Al- Wafi”. 3" Edition. Dar Al-Ma'rifah, Cairo. p. 90.
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3 - Post Era of the Rightly Guided Caliphs YV

Upon reviewing the Islamic history and the Caliphs’ practices after %\f the
Rightly Guided Caliphs, there are some examples that reflected theﬂ'&of taking
private property for public interest. These practices are historical account that supports
the adherence of the Muslims to the authoritative sources of Nn and prophetic

o

An example that can be noted is the expansion of Ilah iwgyr RA of

the Masjid al-Haram, where he bought people's @d attache ni ain}hv' the
premise of the mosque. According to records, t t% aI-A(zgz;q, which
was adjacent to Masjid al-Haram. He bo@t r 10;000 din&‘,gnd attached
it to Masjid al-Haram.”® \ 6

Similarly, was the expansion@?e Prop \ﬁ&s e,@ing the reign of Al-
N
r big’

Walid bin 'Abd Al-Malik who i d 'Ur%
Medina, the reconstructionﬁ\’ﬂgeropl/’
the houses adjacent t% phet’s Mos

reported to send th&gy to"
rr

prlce, anda wno seq, IS e an glve Im the money. | e refuses
ice. and wh d & his Fiode and give him th f he ref
e&K )

. .r' )

to take it, gi toithe pgor. (_}
\
A%kampfe e e@ion of the Masjid al-Haram during the reign of

Cal@u Ja'far aI-Mansur{hb’ bought from people their homes adjacent to the

N

"SSAN-Azraqi. (1983). “Akhbar Makkah . Dar Al-Andalus. 3" Ed. pp. 69-70; Al-Fassi, Muhammad. A.
0). “Shifa’ Al Gharam bi Akhbar al Balad Al Haram”. Dar al Kutub al 'llmiyyah. 1%t Ed. p. 224.
Al-Samanhouri, Nour Al-ddin. A. (1986). “Wafa' al Wafa' bi Akhbar”. Dar Al Mistafa. Investigated

by Muhammad Muhyiddin 'Abd Al-Hamid. Bayt Ihya' Al-Turath Al-'Arabi. p. 513; Al-Mawardi Ali. M.
(1973). p. 206.

traditions. Illustrated below are selected examples of such

a bd Al-'‘Aziz RA, his governor of

que. Jmar bin 'Abd Al-'Aziz bought

e'anQ'dded them to it. Al-Walid was
$ &

said m: “Whoever sold you, give him his
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mosque.” It is mentioned that some of the people of Mecca refused to sell ]
despite being persuaded. Al-Mansur asked Imam Ja'far Al-Sadiq about th%\, and
Al-Sadiq explained to Al-Mansur quoting a Quranic verse, “...the*'—louse [of
worship] established for mankind was that at Bakkah.”’®® Al-Manur showed his
disagreement and said to him, "Do what you like". \/

There are other cases in which property was exprop m 's the expansion
of the Grand Mosque during the era of Caliph Al-Mahdi,"®4the e pwthe Basra

"ag
mosque in the province of Ubaydah bin Ziyad,”® @s the expansi nb@het’s
P
\,Y'

Mosque by Al-Walid bin 'Abd Al-Hakam."*®

/i

5.2.4. Legality of Expropsiation oﬁ%& @rty for the Public
¢ 3l
Interest
N ¥ g
The following sectiov[ures'\he i ions.@jurists from the four Sunni

I
schools, the Hanafi, \\%Shaﬁ’i} Iwah’dc ools of jurisprudence regarding

\

expropriation for e\MIic irlteres in add-@n to the application of Islamic legal

maxims (AI-%aI- 'qul ;)[1 tfa)@x\propriation for the public interest.
Q- ¢
% ' /s <
Y >
S

-Qur’an. Al Imran 3:96.

& Xaqi. (1983). p. 72; Al-Fasy, Muhammad. A. (2000). p. 224; Al-Mawardi Ali. M. (1973). P. 206.
75%

5
Azraqi. (1983). p. 74.
I-Hamawi, Shihab Al-Din. A. (1995). “Mu'jam al Buldan”. 2" Ed. Dar Sader L1 Al-Nashir, Beirut.
. 1/434.
59 Ibn Kathir, Ismail. K. (1990). p. 152; Al Thahabi. (1992). “Siyar 4 lam al Nubala'”. 8th Ed. Vol.4. Al
Mu’assasah Al- Risalah. p. 347.
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5.2.4.1. Juristic Discussions on Expropriation of Private Property w
Public Interest q

The Muslim jurists discussed the issue of expropriation of prlvﬁ'Awperty for
public interest, in various headings. The jurists generally agree on the‘germissibility of
expropriating private property for the public interest, whether Mpand a mosque
or a road or provide water and food or any necessary p Yr:ﬁl as long as the

conduct of expropriation is lawful. The following sec capt rewmlons by

jurists from the four Sunni schools, the Hanafi, Maliki, Shafi'i and ba‘l @B of

jurisprudence. Y- \ \,‘T

1- The Hanafi School of Jurlsprudea% 13 ‘1

There are texts in the extensive ctions of the afi @f%l of thought that
establish the permissibility of expr ing prlvat\bwrt fér:\’ie public good. In the

6
exegesis of Fath al-Qadir by @l\m m, it i3 mienti &d that “If the mosque is

narrow and there is a plot xt o1t wi g\on it, it is permitted to take it

and enter it, even if |t% oam }p R‘Q alue unwillingly, and if it is a

public road, enters&%‘ it asllo it doeé’nurt others." 7%
urt i

Ibn 'Abidi r sal eﬁ e is narrow, and next to it is a waqf land

or a shop, i per issi et ta {a@nter it, and he added that it must be taken by

the ord judge 2oL rnlarﬁistic opinion appears in “Fatawa al-Khaniyah”
" N
Whl tions, “If the mosq 61; narrowed to people, and a man’s land is next to him,

Ibn al-Hammam, Kamal al-Din Muhammad ibn Abd al-Wahed. 1970. Explanation of Fatah al-Qadir.
rst Edition. Mustafa Al-Babi Al-Halabi Press, Egypt. p. 6/235.
®1 1bn 'Abidin. (1966). “Hashiyat Rad al-Muhtar 'Ala al-Durr al-Mukhtar, Sharh Tanwir al-Absar”. 2nd
Ed. Dar Al Fikr. Beirut. p. 4/379.
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his land will be taken for value by force.”’®? In the context of monopoly of fo?ﬂh
Najm in Al-Ashbah wa Al-Naza'ir permitted the monopolist's food to%\rd by
compulsion upon his refusal to sell in order to prevent public harm:. t is also
mentioned in A/ Ikhtiyar li Ta'lil al Mukhtar that it is legal to exprOpriate what is
required by the mosque or public roadways to enlarge them Nghbouring land

owned by individuals, and if they refuse, it is forcibly e riated at the property's

764

"X
Based on the excerpts, the Hanafi school of@dence IS ge ally @stent
on the permissibility of expropriation in the public,i er% it i\t&gxpand a
mosque or a road, or to prevent monopoly omoth pubﬁ? interests. g
2- The Maliki School of Jurisﬁjﬂce \? é
he i

he I&ti(@of the Maliki school of

R\

jurisprudence. In many cir ces, [expropr tinggoperty in the public interest is

permissible. As record%w book Al-Tg Vgc; /ﬂa’lﬂ, “there is nothing wrong with
ta

selling the house'a@rs, arFI n c@éls its owners to sell it if people need
i

it for their mosq&n hich on i@%ted, and also the way to it.”7®
¢

2 9

(s
&L

¥

value.

The same line of thou S |

762 Nizamal-Shaykh. (2010). “Fatawa al-Hindiyah al-Ma'rifah bi-al-Fatawd al- ‘Alamkiriyah fi
al-Imam al-A'zam Abt Hanifah al-Nu'man”. Vol. 6. Dar al-Kutub al- ‘Ilmiyyah, Beirut. p.
3/2
%I-Din al-Subki. A. (1991). “Al-Ashbah wa al-Naza ‘ir”, researched by 'Adel 'Abd Al Mawjud and
liMu'awad. 1% Ed. Dar al Kutub al 'llmiyyah. Beirut. p. 121.
awsili, 'Abdullah (1969). “Al Ikhtiyar Ii Talil al Mukhtar”. Vol. 4. Beirut, Dar al-Risalah al-
lamiyyah. pp. 383-384; Fakhruddin 'Uthman. A. (1896). “Tabyin al Haqa'iq, Sharh Kanz Al Daqd'iq”.
2nd Ed. Part 1. Al Amiri, Beirut. p. 333.

65 Al-Muwafaq Al-Maliki. (1994). p. 42.
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Another reference on the matter is in Tabsirat al Hukkam which contains r
description, that if the mosque becomes narrow, the owner of the neighbori isto
sell what is needed to expand, and so does the owner of the feddan AQop of the

mountain if the people needed to need to a take shelter in it.mq the book al-

Muwafaqat, it illustrates that if a general harm arises as a result o an’s refusal to
sell his house or land, and if the people is forced to cram osq|'e or elsewhere,
then it is considered a public harm. This is because public thterestsjtaki snce over

was expa ly_@}?nz in

d % ere.@rsatisfied.

prithe Interest a@ggot intended
to harm to private property.’®’ Al-Taj walz'l also stated’that o%.lst as a person is

compelled to sell his property as %t over \,sgth m@’er of the property is
N
compelled to sell it to expand t%/ & he (ﬂi?er of the land adjacent to

private interests. When the mosque of the Prophet P
new properties, there were owners who were sati

This requires putting the public interest ah

D

&
the road that there is no pa pzl except fr& is forced to sell a road from
it to them from the tre slim House of I*u@’ 68 Moreover, Ibn Rushd,’® Al-
’ ¢ &

Hattab,”” and otKliki jurift Med fa$3 of the same regards.

The Malil(uq ha h:;lousltéﬁfeed on the permissibility to compel the

¢
owner to se propert i:’:%af'caeé?mcluding:m
S

s’
) £
766 Bj un, Burhan Al-Din. A. (2998). “Tabsirat Al Hukkam fi Usil Al “Aqdiyah wa Manahij Al
- Al Kutub Al 'llmiyyah™Beirut. p 150.
atibi, Tbrahim. A. (1975). “Al Muwafagat”, 2™ Ed. Vol. 3. Dar Al Fikr. Beirut. pp. 255-257.

n Rashd, Abu al-Walid. R. (n.d). “Shatharat al Dhahab”. (n.p) Part IV. p. 64.
-Hattab, Muhammad. A. (1995). “Mawahib al Jalil li Sharh Mukhtasar Khalil”. 1% Ed., Part IV.
Al Kutub Al ‘limiyyah. Beirut. p. 253.
Al-Tsouli, Ali. A. (1951). “Al-Bahja Sharh al Tuhfa”. 1st Edition. J. Matba'at Al-Halabi. Cairo. p.
74; Al-Qarafi Ahmed. 1. (1994). p. 6/331.
72 Al-Hattab, Muhammad. A. (1995). p. 255.
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e Compelling the owner to sell his water to someone who is thirsty;Y'

e Compelling the owner to sell water to his neighbor Wh@ has

collapsed and fears that his crops will perish. It is refAd that the
neighbor should give water in these circumstances without price.
e Compelling the monopolists to sell his monopoliﬁ%{s.
q

e Compelling the owner of space (e.g land) to ue'if the mosque’s

space is insufficient, what the mosque expansion re i:?\d‘
Y
Compelling the owner to sell the to mountai I-Iar@lf the
people (public) need it for fortificati \" \Y
. — : o
It is apparent from the discussion t heyMali are n agreement
about the permissibility of expropriatim lic intere

a need to expand a mosque or a roa(jj/ard Off\h$ as.thirst or the destruction
of crops, or to prevent monopo%&ifica ion. y “ <853
A5
\ A

A stark simil&hhqc apprPac\n be foundHin the Shafiii school of jurisprudence,

xpr@etlon for the public interest. It is notably

2 5

ssical reference, Qawa'id al Ahkam fi Masalih al Anam to give

mentioned
precedeézts ubli€’ | st wh,gzﬁ contradicts private interest. The legal ruling
app on this matter is thaQ'm public interest is similar to a private need, and if that
ne%uires the taking of a private person’s wealth, it is permissible to do so. In fact,
e permissibility is extended to the situation if a person fears death from hunger, heat,
r cold. It is further added that if it is necessary to revive one soul, then it is even
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necessary to revive souls.””® Al-Mawardiyy acknowledged the permissibw'!‘r
expropriation for the public interest, and inferred from what 'Umar bin AI@ and
'Uthman bin 'Affan RA did during the time of their caliphate.””* Al-Suyttiyyaalso stated
in Al-Ashbah wa Al-Naza'ir that the owner can be forced to sell his¥p~erty in many
cases, including compelling an infidel to sell his Muslim slave. Mn to this matter,
Ibn al-Salah issued a fatwa regarding a woman who bough &;ir‘ and carried her
to corruption, she was later forced to sell her. The farwa itte fow sale, that

ey
whoever costs his servant what is unbearable is @ sell ;ejlrﬂ i&%er to
' 4
\ \/T
. iy X

protect the servant from humiliation.””

meet public goed, Ibn"Tay

selling foo rcia/ for @ price nﬁ'ce(s_gry.776 The Hanbali school allows such takings
% N
it

if it is bylh }authﬁéz?y. Examples given for expropriation of private

RN

uhammad ‘Izz al-Din. A. (1991). “Qawa id Al Ahkam fi Masalih al Anam”. Dar al Kutub al
. Beirut. p. 162.
-Mawardi Ali. M. (1973). pp. 205-206.
- Suyiti, Jalal Al-Din. A. (1959). “4l Ashbah wa al- Naza'ir”. Matba'at Mustafa Al-Halaby. Egypt.
53.
Ibn Taymiyyah, Ahmed. A. (1963). “Majmu at Fatwa Sheikh Al-Isiam . 1 Ed. Matba'at Riyadh. pp.
29/189-190; Ibn Qudamabh, 'Abdullah. M. (1963). “Al Muqni’fi Figh Imam Al- Sunnah Ahmad bin Hanbal
Al-Shaibani”. Matba'at Al-Salafya wa Maktabatha. p. 2/4.
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property for the public interest, is compelling an owner of the house next to a

to expand it when the need calls for it.””’ q

Ibn al-Qayyim emphasised the importance of protecting indi\/ﬂ;@ property

rights, stating that no one can take anything from them without their c&sent. This right

is however not exclusive, as there are exceptions that make it (M to take it. 78 It
K a

was reported from Imam Ahmad bin Hanbal that he appr the action of '‘Umar bin

Ibn al-Qayyim explained the permissibili

giving the scenario of a warring state. He w

the owners must sell them, and they ot Dfrain fro

they want. He further added that Wllah S ?
N
wealth, how would the owners ot sell the apor&é—?he people at its valug?'e°
~
~ S

5.2.42The App%‘;of Isleylic g‘gli\z&fms (Al-Qawa'id al-Fighiyyah)

The Iegality’%oprlal'o
be inferred by “eonsidéring
K @ C.)
Fighiyyah ake prin€iples/tak nﬁ'thé_l)ody of Islamic jurisprudence (figh) which are
tﬁ&;’ ]

e o@d jihad with life and

ivate rty to achieve the public interest can

cipleej%’lslamic jurisprudence. Al-Qawa’id al-

oD
develo y uslim'j sources of the shariah. This section will explain

m
T
the t rules for the disu@ﬁ:

"
S

bn al-Qayyim, Shihab al-Din. S. (n. d.). p. 256.

bid. p. 249.
" Muhammad. F. (2000). “Al Ahkam al Sultaniyyah Li Al-Farra'”. 2. Ed., Dar Al-Fikr. p. 190.
780 1pn al-Qayyim, Shihab al-Din. S. (n. d.). pp. 249- 260.
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T

1- Public interest takes precedence over private interest (aI-Maslaha%\mah
Tigaddam 'ala al-Maslahah al-Khasah)'*
Putting the public interest ahead of private interest is a common{practice among
jurists.”® In order to avoid societal harm, the Islamic jusi MCe permits the
-

infliction of private damage. Consideration of public intere ah) is akey juristic

device to promote public interest. This relates closel the aMgt of the

objectives of the shariah, referred to as the Magasi ari‘ah, \where th j@s will

determine the priority of one interest over the o?. \‘. g

Accordingly, the public interest tEWchieVﬁd in xpropéﬁ'lon must be

assessed, whether it is building a mosN ending it usli@s%r building roads,

ivﬁﬁanopoly, or taking the

or providing basic sources of Water(wyod, pre gt
a S
necessary measures to protect t and society, Horig?/zrg the individual’s interest
in preserving and benefitin is property.’8® $
- . { .
2- Specific harm rnein 'g er (o war public harm (Yuhtamal al-Darar

al-Khas li Daf" a%al-'zfrf) %

This rule WS hat i ed t |<Qpair an individual's interests in order to
@
("D R o .
protect theswide

public's #nterests. @rm in the context of expropriation is the

Y
depriva% e u£ @eﬁ@oreign investors’ property to make way for the
>4
A\ S

-Shatibi, Ibrahim. A. (1975). p. 2/630.
82 Abd Al-Karim. Z. (1982). “Quyud Al-Mulkiyyah Al-Fardiyyah /7 al-Manfa'ah Al-'Amah fi Al-Shari‘ah
slamiyyah”. Maktabat Al Risalah. Oman. p. 28.
Al-Shatibi, Ibrahim. A. (1975). p. 2/630.
84 Tbn Najm, Zinedine. M. (1986). “Al-Ashbah wa al- Naza'ir fi Madhahib Abu Hanifa AI-Nu'man”.
Investigated by 'Abd Al-'Aziz Muhammad Al-Wakil. Matba'at Al-Halabi. Cairo. p. 87.
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public interest. Whereas general harm refers to the damage, danger or hardshlm
community due to the unavailability of the necessary public benefits, whet \road

construction, securing food or protection. This is the case if the propef@;etamed by

the individual and the general public is unable to benefit from it.” i

3- Bearing the lower harm in order to avoid whichever is vere/ The greater
harm shall be removed by the lesser harm (Al-Darar al-A za' bi al-Darar al-
Akhaf)"8

This rule stipulates that if a harm must occu among two or@ héc(r?s and

one of them has less effect than the other, the Ies?ﬂtive F'm t be%\_}; in order
to repel the more effective harm. Harm inelu nd coI‘E‘chence, and as
a general rule, harm must be repelled ’-5 . i

greater than the other, repelling t

In the context of expropK

must be weighed, both the w&war t ty in event of inability the state to

‘ ﬁ
expropriate and the le %‘H WhIC WO jef:a(l/ e owner of the property. In such
@,

situation, the acti t esultls to Iesser m must be taken, to avoid the more

severe harm t ub ic, "8 | O
4- NgCessiti€s permit prohibit | | -Darurat Tubihu al- Mahzirat) "

E to own W&y i ell-established principle in Islam. However, this
r|

In int tlon |ve nt law, the potential harm

>4
absolute and may B!molated in cases of necessity. This includes traditional

Abu Zahra Muhammad. (1996). “Nazariyyat Al-Mukiyyah wa Al- ‘Ugid”. Dar Al Fikr. Egypt. p. 163.
Ibn Najm, Zinedine. M. (1986). p. 89.

87 Ibid. p. 89.

788 Ipid. p. 85.
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examples such as the Muslims' need for mosques for prayer, the fear of dying w
lack of water and food, and the need to defend the country from enemies. | \ases,

only the proper authority has the authority to take things away from‘ﬂ%wners in

exchange for a fair compensation.® q

5- It is an obligation if responsibility cannot be comp% hout it. (Ma La

It is well known that among the duties of the auth or Wlook after

Yatim al-Wajib illa bihi fahuwa Wajib) ™

the affairs of people, achieve their public interests rd off har orﬁ théﬁ such
as building roads and providing them with d % |dingjr~otection

Is, and oth Ings that serve

managing and exploiting state resources, w osp
the interests of the nation.”®*

According to this legal maxinm is dutyw

/

@d except by the states’

expropriation of an |nd|V|duaI up of divid Ié‘, thgg?fﬁe expropriation becomes

a duty on the state.”® Thus, vdy itself beegmes a@jlélgatlon An illustration of this

would be, if some pers%ned (mg\(p‘j;s &;9. nd there is fear that the general

public would per&N;se oﬂlac ood,@g(he owner of the food sell the food at

a much higher% than t i yal&(%g permissible and even obligatory for the
0

ruler to ta@' rom (hinTforgibl y\ﬁ_,a reasonable price and give it to the general
public, % ’ o Y.E
&
e
ah A. (1985). “Nazariyyat AI Darurah”. Mu’assasat Al Risalah. Beirut. 4" Ed. p. 232.
azah Muhammad. A. (1906). “Al-Mustasfa min Ilm al Usil”. Al-Matba'ah Al Malakiah. Egypt.
; Banani, 'Abd Al-Rahman.B. (2018). “Hashyat of Al- ‘Alama Al-Banani fi Tafseer Al Jalal al
lll ‘ala Jami’ al Jawami’. By Imam Ibn Al-Sabki”. Dar Thya’ al-Turath al-  Arabi. Mustafa Al-Babi
alab1 et al. Egypt p. 1/193.
Al-Darini, Muhammad.F. (1966). “Al-Haq wa Taqyidh . 1 Ed. Matba'at Damascus. Syrian Arab

Republic. p. 235.
92 | bid.
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5.2.5. Conditions of Expropriation of Private Property fos@blic

Interest in the Islamic Jurisprudence

The Islamic jurisprudence puts certain conditions in order %zpriation to be

permissible. In Islamic jurisprudence, it is not acceptable to ex

[¢°]

private property

for the public good unless specific requirements are met, whi¢h expropriation

d, hiMhi&d in
P 4
oy
N XN

5.2.5.1 The person who expropri We préﬁer ust

(wali) or his legal representative.’* \ O

\‘ e
The issue of expropriation elpublicsi tis ve)Q%ensitive and delicate.
@
ig

hestauthori y‘i‘n g&'ﬂe or whoever represents

him has the power to exprwz In t'e context of@rnational investment law, the

authority (wali) refers% state qssj;:@thorities attributed to the state.

Allowing just am@scap@(pro% Q-/n will lead to chaos that sweeps and
AN

corrupts the s N’f’ 5 [ @)
2 9

becomes a form of oppression or encroachment over the

Islam.”® The conditions are as follows:

Therefore, only those who ha

6

One 40T\ the“fund QI Ies\gvshari'ah is that the state is responsible for

addres:% confll'gt

constantly be takirfgcqeﬁto account of what brings benefits and what repels

inferests:2 This means that every decision or action by the
>4

bid. para (2/2).
Husni. B. (1999). p. 90; Adam. 1. (2009). p. 101.
® 1bn Najm, Zinedine. M. (1986). p. 123; Al-Sayiiti, Jalal Al-Din. A. (1959). p. 121; See also Majallat
Al-Qawanin Al-Qada’iyyah. Article (58).

staK
6‘; Eamic Figh Council No. 29 (4/4), para 2.
9
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evil. Especially in the question of expropriation of property for the public intere?me

state has to analyse whether the measure is appropriate before enforcen@such

cases, seeking the assistance of experts to ensure the necessity of expropﬂ*g becomes
necessary. T

The state must initially negotiate with the owners and Nm to buy it at a
price. If the owners refuse to sell their property for the kte’e may take the
property forcibly, on the condition that the state pays t a fai cwtion from

oy
the Treasury of the Muslims.” Al-Juwainiyy states ccording t elsh@ law,

if a person abstains from exercising a right im?m n % ht i@fﬁlled by
X

subjugating the guardianship.”® In this caw advi refer.@*matter to the

judiciary to prevent an error in assessi@vlic intere d n@"ﬁg sure that it was
the last resort to achieve public in%withou\s%cu o

LQI of the compensation
amount.”® % 4
N &
’ N
0

5.2.5.2. Expropl%;ust b'g
It is not pe@w to ekpm\ae pra;é')// to achieve a private interest unless

there is a pubEM
people fal@e'

Moreo shit is

S

797 Fusni. B. (1999). p. 90.
Al-Juwainiyy, 'Abd Al-Malik. A. (2007). “Nihayat al Matlab fi Dirayat al Madhhab”. Investigation
‘Abd Al-"Azim Al Dib. 1% Ed. Part 14. Dar Al Manahij. Beirut. p 450.

9 Adam. 1. (2009). p. 102; Husni. B. (1999). p. 91.

800 1slamic Figh Council, para (2/3).
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necessity.8%! Ibn al-Qayyim added that people’s need for food, clothing, and othew
is considered a necessary public interest.8%2 ('}

In determining public interest, there should be a necessity that Ie#ﬂ*akmg the
expropriation. Necessity (al-darurah) is described as a situation wh Wdlwdual or
group afflicts a state of danger or severe hardship that leads to,committing a prohibited

hr ied out must be

or abandoning an obligation.2% This means that the expro

to achieve a public interest, either to avoid causing har ,M‘sment or
urgent) necessity. _{'3\% not

p rpé S no:\r%'uired, or
expr@gi.on is for a

(ﬂ

hie@ necessary public

distress to the community. Expropriation must b

permissible to expropriate property for a suppl

for a repugnant purpose that is not requ

complementary or repugnant purpose@ no

interest, it is regarded as arbltrarlne \T
The expropriation must b nece sary action @zlfy interference with the
property of others. If ther progllon becomes unnecessary.®°

[
Take for example, if th%nother ? %]Jfar&, at the Muslims can go to without

embarrassment arK hip, n‘te e of rty of others for the expansion of the

,Zlndm. M. (1986). p. 9 Sayutl Jalal Al-Din. A. (1959). p. 88; See Majallat Al-Ahkam
. Article (22).

-Darini, Muhammad F. (1966). p. 572; Al-Nabhan, Muhammad. F. (1984). “Al-Ittijah Al-Jama'i fi
Tashrt' Al-lgtisadr Al-Islamz”. | 4. Muassasat Al-Risalah. Beirut. p. 218.
Muhammad, Al-Haj Naser. (1988). “Miisaddarat Al-Mulkiyyah li al-Manfa'ah Al-'Ammah. Bahth
Mugaddam li Majma’ Al-Figh Al-Islami”. 4" Ed. Majallat Al-Majma' Al-Fighi. Jeddah. p. 173.
806 Al Muwafaq, Muhammad. A. (1994). p. 252.
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mosque is not necessary.8 It is also not permissible to expropriate a road if S

another road that can be used. (q\
Another golden rule in the application of necessity is that it muﬁ;wwore than

necessary. The Islamic legal maxim on necessity is determined accordiqto (al-dararah

tiigaddar bi gadariha) that expropriation of private property{gMublic benefit is
80

This means that the harm must be paid only to th ent nece f the state

[
having a housé am@nt to

s% y forcg, and it is

olisll\ all hou jacent to the

originally prohibited, but it is permissible in case of neces

authority wants to expand a mosque and prevents hi
the mosque, it is permissible for him to expro
not permissible for the state to expropriate

mosque if it can expand by demolishirm iya]e house.

in the situation where a public road olishe \\(&er

juri@ﬁso illustrated that

t,@ermissible to take the
N

adjacent land to build the road, hatfljs sufficient 20 tore the road.8%
N A\
N

5.2.5.3 Exproprq; be \l{(d;ﬂoeﬁaﬁon.m
’ &

The Islamic Mordai\r::; aym%—bf compensation in the event of
AN N

bn Najm, Zindin. M. (1986). p. 87; Al-Sayuti, Jalal Al-Din. A. (1959). p. 84; Also see Majallat Al
am Al 'Adliyyah. Article (22).

99 Al Muwafiq, Muhammad. A. (1994). p. 252.

810 Islamic Figh Council, para (1/2).

:BOE 'Abidin. (1966). p. 379.
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The Prophet PBUH paid the price of the place on which the Prophet’s Mosque th
to the two boys.®! The same applies to the expropriation of the well of rur%L
The Muslim jurists emphasized the necessity for compensation:"Al-Zayla iyy

highlighted the payment of compensation of the value of the | expropriated

forcibly .83 Similarly, when describing the expansion of th m Ibn Hammam
urged for compensation to be paid in return to the taking of Z by 'xpropriation.814
Ibn al-Qayyim also said if people need weapons for jih ent eiw‘must sell
| 9
them for the same, and they cannot refrain from sell em excep trie &ﬁge they
4
<

want.81°
\/ o Q \J
A contemporary fatwa issued bwanic Fiq emy@dah, Kingdom of

Saudi Arabia in its 4" session 198(%vided t\ngti s@%xpropriation for the

public interest as follows: % q &Q
“Real estate }obe i ropriated @e public interest unless the
following rule ndition
g F &

property s&e in rw- med'é nd just compensation estimated by
the expw ess rice tf:}iﬁé same. 2. The person who expropriated
¢

!
the rty should be e’gu@i n or his deputy in that field. 3. That the
Y

are obéeha‘. 1. The expropriation of the

N

fationd's f publ'éi\nterest to which it is called by a public necessity

Aa public need su@ mosques, roads and bridges. 4. The property

811 Refer previous discussion of this chapter: The Prophetic Era.
bid.
Al-Zayla'i. (1896). p. 333.
14 1bn al-Hammam, Kamal. A. (1970). p. 6/235.

815 |bn al-Qayyim, Muhammad ibn Abi Bakr. (2007). 249.
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expropriated from its owner should not be used for public or W
investment.”816 %\

By studying the subject of expropriation for the public interest, iﬂE&nd that all
the provisions related to it are general provisions that apply to all forms of private
expropriation for the public benefit. It was not found in the juri Mce anything that

&

indicates the expropriation of the investment, whether it ol local. Nor any

reference was found to indirect expropriation and its provisiens. T rwéat applies
- i . . ANy
to the expropriation for the public interest, in terms legality an orldlt_@';s, will

apply on the indirect expropriation of foreign i ht.. ¢ \,‘T
N S &
5.3. Compensation for Expropriatio@d‘ah é

5.3.1. Definition of Com e&j‘on >7? -~
o S

Compensation is describ ariousforms by the S@I’ars. Ibn ‘Abidin explained
compensation as “damanitile,The Majall a@am al-Adliyyah  defined
compensation as “givi%x:ng ike a i
value if it is on?&value's.”\(‘)

C—)

following: \
e a i penSate others for the harm incurred in property or

[ )
\
w;s of Benefi Jor f@tial or total harm to the person.®%°

( . o ,
g if'it'is one of the similarities and its

by

ther éﬁriptions of compensation is as the

o

=
S
-
L Y
\3‘(/
E
“-

N

gdom of Saudi Arabia from 18-23 Jumada Al-Thani 1408 AH corresponding to February 6-11,
988" AD.
bn ‘Abidin. (1907). “Majmii‘ah min Ras@'il 1on ‘Abidin . Edited by Muhammad Al-'Azzazi. Matba'at
thman. Astana. p. 2/177.
18 Article 416, Majallah al-Ahkam al- ‘Adliyyah.
819 Wahbah. A. (1998). p 15.
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e removing the harm, repairing the defect that befell the aggrlevem,

and returning it to its financial condition to what it was bef@arm
occurred.??° ‘\

e giving consideration the replaced object or the replacem% e

e arestitution of the same of a lost item or its value,??
e a fine of a harmed item.8% z '
e payment for the harm done to the injured.

‘ .9
e the money that is judged against som@h has inflic Jm@thers

in life, wealth or honour.8?°

e obligation to pay financially

820 Adam. I. . 156; [thnl a 999 \&‘./92—93.
821 Mayyarah, A* OOO): rné am fi Sharh Tuhfat Al- Hukkam”. Investigation by 'Abd

n A%t Ed. vol. al ‘limiyyah. Beirut. p. 113.
1iyy Ahmed. M. (1985). 1
ani. Muhammad. M. (IK . “Nayl Al Awtar”. Dar al Kutub al ‘limiyyah. Beirut. p. 6/41.
824 Qalah. K. (1990). p. 6.
8 hfud. S. (1983). “Al- Islam ‘Aqgidah wa Shariah”. Dar Al-Shurug. Cairo. p. 415.

Stafa. A. (2004). “Al Madkhal al Fighi al- 4m . 2" Ed., vol.2. Dar al Qalam. Damascus. p. 1035.
ahbah. A. (1998). p. 87.
8 Husni. B. (1999). p. 93.
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By analysing all these definitions, it becomes clear that the elements
definition of compensation are, money to be paid, whether it is cash or in-kiad,*harm
and two parties i.e the one who caused and the one who is aﬁected'&ed). The
essential element of compensation is restoring the situation to the waWs before the
harm occurred. It is submitted that compensation is the obligation 6f the person who
causes harm to pay money to the harmed person in or qt;ptnsate the harm
suffered by the harmed person and restore the situation t wa itwre the act

@

of harm occurred. Whether the harm is due to a lawf

>

lawfl act,thé @Ythe

usi% .\T
f fo@rinvestment,

occurrence of the harm, not the legitimacy of t

In the context of direct and indirﬁw

compensation refers to the obligation wae (the one ca@ to pay money to

the investment owners (injured) in% t r@rcurred as a result of

0
expropriation of his investmer%er th(é exp priatan;;k/as direct or indirect, to

return the situation to w i eenﬁit not been for the state’s
expropriation, whethe iati

Ll scmlawtul
which c‘(ﬂ, san nt pugpose of the sharTah.®* It is a form of reimbursement

for Am suffered by the ag&}éved person, and the return of his financial position

to \it was before the harm occurred.®3! Compensation prevents the risk of conflict

unst_afa Al-Zarqga. (2004). p. 342; Wahbah, A (1998). p. 88.

831 Wahbah, A. (1998). p. 88; Husni. B. (1999). p. 95; Adam. L. (2009). p. 158.
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and enmity between people, and it generates peace. It helps parties to w
relationships and encourages positive relation between individuals and theﬁa}2 and
enabling the achievement of a greater public cause. Compensation for #&latlon for

the public benefit specifically leads to the provision of blessing in % project to be

established. If the project is based on injustice and cons ople s property
z ita

unlawfully, according the Islamic perspective, there is no rld its blessing is

ility tWQo caused
Y

the harm and avoid situations of usurpation.®* | _\C}

taken away.®3 Moreover, compensation clears the respo

5.3.3. Compensation for exprow;or HYe public i st
€

Compensation for harm is 0b11g t

expropriation of property for the p i tere t e xis @? can be inferred from
the texts of Al-Qur’an, ahadlth e un ?mlty ]Uri .C—)

Al-Qur’an contains i lsage ofl com satlon in its narration about to
Prophets Dawiid and 5% when s}j issue of sheep that ate the crops
at night. Allah S “Welbe d the e favour upon Dawid and Sulaiman.

Recall, when t a 'udg r.egar@ a tillage into which the sheep of some

'
people had t ni e wégwitnesses to their judgement.”8%
D‘$weter{ v@ interpreting this verse, mentioned the story of
‘\/
tWOQA/hO entered upon P et Dawtd PBUH one of them was a farmer, and the

bid
% 1bid.
835 Al-Qur’an. Al-Anbiya’ 21:78.

Qﬂusm B. (1999). p. 95. Adam. 1. (2009). p. 158.
|
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other was a sheep-owner. The owner of the plantation said to Dawtd: O Prowvf
Allah, this sheep has grazed and ate at night in my field, and there was n% ft of
it. So Prophet Dawiid PBUH ruled for the owner of the plantation to tﬂ;@ sheep of
his opponent in return for destroying his plantation. And when they left, they met
Prophet Sulaiman PBUH and told him of his father's ruling. So Prophet’Sulaiman PBUH
entered upon his father and said to him: O Prophet of Go ]ﬁ:e'is not what you
have decided. He said to him: How? He said: Give the s tot ew.the farm
so that he can benefit from it, and give the farm to the r of the sh sb t&&}z‘can
rise on it until it returns to how it was. Then e emre\!ﬁr is cw%vr what is
under his hand, so the owner of the cuItivW es M‘s crops, and.@‘gwner of the
sheep takes his sheep. So Prophet Dau@{ 1S w@ou have decided,
O Sulaiman.8® 0) \?

A hadith on the authority% Sa QAI— udrylgc?'Abbas and 'Ubadah bin
Al-Samit, narrated that the }ePB’l “Th@ould be neither harming nor

reciprocating harm (Z a la dirar).”®’ +heherpretation of this hadith is that
’ $ &
reciprocating harrp@arm ii \ldden in i@m Harm must be compensated, which
is indicated by w e “n iprocati
¢

-@m”ﬁ%
!

In an %ﬁth, amra 'néur@;?narrated: The Prophet PBUH said: "On the
Y
hand is% ou tgok.i ?der té?erform it.”89%  This hadith can be applied to
~\ -4

A
3

N/tlhir. (1997). p 181; The Interpretation of al-Qurtibi, part 11. p. 203; For more see. Ibn al-

i uhammad. A. (2003). “Ahkam Al-Qur'an”. Edited by Muhammad Ata. 3" Ed. Dar al Kutub

ah. Beirut. p. 267; Mustafa. A. (1988). p. 21.
unan Ibn Majah, Bab man Bana fi Haqqth ma Yadur Bijarih, Vol. 3, Book 13, Hadith #2341.

s://sunnah.com/ibnmajah:2341 (accessed on 14 February 2022)

Mustafa. A. (1983). “Sharh al Qawa ‘id Al Fighiyyah”. 1 Ed. Dar Al-Gharb Al-Tslamy. p. 113.
39 Dawiid, Suleiman. A. (1997). “Sinan Abi Dawid”. Investigation by Ezzat Obaid and 'Adel Al-Sayed.
First Edition. “4/-Bay a wa Al-Ijarah Bab Fi Tadmin Al- ‘Ariyah”. Vol. 3. Dar Ibn Hazm. Beirut. p. 526;
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compensation, and that is that whoever takes something is obligated to compen?l'm
it.840 %\
The Prophet PBUH said when one of his wives gave him food in‘ﬂ&l, 'Aishah
RA, hit the bowl with her hand and broke it. The Prophet PBUH, said®‘Food for food,
and vessel for a vessel.”®! This hadith contains clear evide% whoever harms
|

The jurists of the four school of thoughts unani u eWi‘nciple of

| . - 9 Y
compensation for expropriation for the public intere e Hanafi tsl al\%yla iy,
83 Ibn Hammam,*** and 'Abdullah AI-MV; su% img&ance of

compensation that it is permissible to exproptiate, Whatis needed fon@’expansion of

i idu@‘and upon refusal,

something for another, he is obliged to compensate.842

j

mosques or public roads from adjace nd.ewned by

the state can forcibly expropriate t perty p v t,q"\l% compensation value

i 0 845 c'}
must be equivalent to the valu roperty. q

a Al-gﬁhighlights the permissibility

|5ay~t\o(’ property that is expropriated for

[53°¢

Al-Nasa'i . S. (2f0b'pa“Jrn An-Nasa'i”. Investigation by Hassan Shalabi. 1% Ed. Kitab Al-
" A riyahyw, adr ‘ah”. Bab Al-Manilfa: Vol.5. Mi'asasat Al-Resalah. Beirut. p. 333.
840 Muybatakfuri, Muhammad. A. B(ﬂ%") “Tiahfah Al — Ahwadhi bi Sharh Jam’i Al- Tirmidhi”.
Investl by 'Abd Al-Wahab ‘A -Latif, 3rd Ed. vol 4. Bayt al Fikr. Beirut. p. 483; Al-San'ani,
N\ld. 1. (2006). “Subul Al-Salam Sharh Bulugh Al-Maram”’. Comment by Muhammad Al-Albani.
I .Part 3. Maktabat Al Ma‘arif. Riyadh. p 180.
at-Tirmidhy 1359. Bab Ma Ja' fiman Yuksar lahu Al-Shay’ Ma Yuhkam lahu min Mal Al-Kasir,
\/0I%3, Book 13, Hadith #1359. https://sunnah.com/tirmidhi:1359 (accessed on 14 February 2022)
Al-San’ani, Muhammad. I. (2006). p. 190.
Fakhruddin 'Uthman. A. (1896). p. 333.
4 |bn al-Hammam, Kamal. A. (1970). p. 6/235.
85 Al-Mausili, 'Abdullah. A. (1969). Pp. 383-384; See also Al-Shatibi, Ibrahim. A. (1975). pp. 255-257.
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public use.34® Imam Al-Qarafi also highlighted compensation as something that
be given as a return for the taking of the private property for the public usf%

In the Shafi'i school, Al-Jamal claimed that it is not permissible ibly own
the property of a person, whether a Muslim or a non-Muslim%without paying
compensation.®*® Muslims, non-Muslims, foreigners, and citi (M all treated the

.

same. Al-Mawardiyy cited the practice of caliphs '‘Umar bin l{A and 'Uthman

bin 'Affan RA®® on the necessity of paying compens for an for the

"X
public interest. In Al-Ashbah wa Al-Naza'ir, it illustfates circumstances jh @ the

owner is forced to sell his property and with ati% hich\?~ when an

infidel is forced to sell his Muslim slave.®®

It is interesting to note that Ibn@)m the H

forced expropriation without pay@)of com t?)n g:}orruption. Therefore,

compensation must be paid fa%ﬁrm gause

eliminated by harm (la d. \m la Ib@ayyim said, explaining the

obligation to pay comﬁ% for expropri ‘I'Olﬂ @he public interest as follows: “If
G

people need a wea or jiha \hs OWNET:
NTFS
('} ANYNIY
Q- &

SAl-Furig aw Anwar Alburug fi Anwa'i Al- Burig . Investigated
b Nlasan Al Qiyam. 3" Edition. Mu’assasat Al Risalah. Beirut. p. 1/196.
e amal, Suleiman. A. (2013). “Hashyat Al-Jamal 'Ala Sharh Al-Manhaj”. Investigated by 'Abd al-
Ghalib al-Mahdi. Dar al ‘limiyyah. Beirut. p. 2/263.
S -Mawardi ‘Ali. M. (1973). P. 205-206.
I-Suydti, Jalal Al-Din. A. (1959). p. 453.

Ibn Rajab, Zain al-Din. S. (1998). “4!/ Qawd"id ”. Investigated by Abu ‘Ubaydah Mashhiir bin Hassan
Al Salman”, 1st Ed. Dar Ibn Affan. Saudi Arabia. p. 73.
82 |bn al-Qayyim, Muhammad ibn Abi Bakr. (2007). p. 249.
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5.3.4. Estimating compensation for expropriation
The basis on which the idea of compensation in shariah is justice, % cein
compensation requires restoration of the situation to what it was, as near as possible.

The Prophet PBUH said, “Out of amusement and out of earnest. If ggone takes the

staff of his brother, he should return it.”#% V
If the taking is legitimate to achieve a public interest, : it ii not possible to

respond due to harm or loss, or if the response carries a bu e‘r}mi,de‘[missible

to pay fair compensation.®4 which is in the foIIo@: § _\C}
P
\ \I‘T
&
)

5.3.4.1. Forms of Compensation c\/

1- Monetary Compensation

o ) Ve
Compensation in monetary, efer est C:)@n of the value of the
? |
expropriated property and paKt to itv%ne:}r E‘aﬁ&ﬁis is an effective way in
situations where compensat fuld tihe p med, or in the inability to find

thod, as can be seen from the

1yy. 1st Ed. Vol. 3. Maktabat Al Ma'arif. Riyadh. pp. 228-229.
: Al-Munthir, Muhammad. 1. (2004). “Al Ishraf 'Ala Madhahib Al 'Ulama'”. Investigation by Abu
dammad Al-Ansari. 1st Ed. Part 8. Maktabat Makkah Al-Thaqgafiyyah. Ras Al Khaimah. p. 325; Ibn
udamah 'Abdullah. M. (1997). p. 361; 'Abd Al-Kafiyy. M. (2015). p. 95.
%5 Sahih al-Bukhari. Hadith #3906. Book 63, Hadith 131. Bab Hijrat Al-Nabi s.a.w wa 'Ashabih Tla Al-
Madinah. https://sunnah.com/bukhari:3906 . (accessed on 14 February 2022)
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by the caliphs including 'Umar bin Al-Khattab RA for the expansion of the MW—

Haram,®® and 'Uthman bin 'Affan RA during his reign.®’ (\

2- Compensation in kind
Compensation in kind refers to circumstances where ;sati n in the form of
similar subject matter is possible.®%® An illustration of thisis wh nM.gives the

owner a house in exchange for the house that it h ropriated,or gi

the land and shops that have been expropriate pu%

and shops after estimating the value of the 0 ated“?rope ies.

L

stra@by the practise of

The legitimacy of this type of c eation is de

'Umar bin Al-Khattab RA, who e%riated thu?es
Prophet's mosque in order to % a (? gaveythe 0\@5 the option of receiving
g

cash compensation or othe anl nds exgnge. Some chose to accept its
t

price, while others exc% for a‘g

Al-Khattab RA of 1-Abl]as\'Abd al ttalib RA to build him another house

similar to the one,he wante Qriat ”%'
a;\ d'm%" ch;(’J

av\k_&'ands adjacent to the

Y

J;

her r‘grgehbémd it is from this that 'Umar bin

Al-Bayhagi. (n.d). p. 304; Al Azraqi. (1983). pp. 28-69.

Al-Mawardi 'Ali. M. (1973). p.162.
58 'Abd al Kafi. M. (2015). p. 96; Husni. B. (1999). p. 100; Adam. I. (2009). pp. 177-178.
859 See previous discussion in this chapter: Post Era of the Rightly Guided Caliphs.
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3- Compensation in cash and in-kind Y*

Compensation in cash and in kind is an alternative to allow appropr@rn in
exchange to the property expropriated. An example of this is when th@é@gives the
owner whose land was expropriated a land with a lower value than the expropriated

land, in addition to money to cover the difference in value bet\*EWtwo lands.86°

5.3.4.2 Conditions of compensation for expropriation for th ic interest

in the Islamic jurisprudence ' _\"}

Compensation for expropriation for bliﬂ in~tj§~lslamic

jurisprudence must fulfil certain requiremE s follo

Islam emphasises on the adh ‘ﬂ’o the m&)f justice (‘adalah) in granting
@ 0 e,

compensation. The evaluation ount of co pénsagﬁ:r must be based on what is

1- Justice and Fair Assessment

A

| N N X .

just and reasonable. If the T ation Is just,ithe 9@“ may not refuse it, but if the
|

compensation is Iessth%/ lue, it is'con y@ustamd that is forbidden by Allah

SWT 861 Scholars&}sbeen |de ting @ atter, and were of the view that
&
compensation Me

ual ual value of the expropriated property.262
Itoe-dtual valn propriated property

:C‘)

Husni. B. (1999). p. 101; Adam. I. (2009). p. 178.
®1 Ibid.
82 Husni. B. (1999). p. 101; Adam. 1. (2009). p. 178.
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encapsulated in the Islamic practice to allow the owner bargaining and negotiativv!r
the price of his property. q

The Prophetic practice affirmed this, when the Prophet asked the appropriate price
for the price for the land owned by two boys on which he wanted to btild his mosque. &
Likewise, the Prophet PBUH asked Banu Al-Najjar to sp t pri('e of the wall he
wanted to demolish in order to build a mosque.®* Like 'Umar Mauab RA

and 'Uthman bin 'Affan RA followed the exam@v

e Prophet
expansion of the Prophet’s mosque, by offen th% ft wners to
cir(@étances where the

determine the price they wanted.®®®

The second aspect is fair assesﬂ\h)ecially in
price is not agreed upon. In such ca: e sta@o
i ? L

i y{;ﬁnropriate the property

SN
from its owners and pay them @cording to past standard

practice. This was observe and 'Uthman RA when some

g,

arl
of the property own d to sell brb@ties, and it was later forcibly

expropriated the properties Wit“l ymeng.mir compensation according to what

the experts estir% the time: O
(o 4 '

% N
-\f(/ v ¥

N
\ \C-)
Sahih al-Bukhari. Hadith #3906. Book 63, Hadith 131. Bab Hijrat Al-Nabi s.a.w wa 'Ashabih Tla Al-

adinah. https://sunnah.com/bukhari:3906 (accessed on 14 February 2022).
%4 Ibn Hajar al-'Asqalani. (1988). p. 625.

85 Al-Baihagi. (n.d). p. 304; Al Azraqi. (1983). pp. 28-69; Al-Mawardi ‘Ali. M. (1973). p. 162.
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2- Payment of Prompt Compensation T

Postponing the payment of compensation or paying it in instalment@s the
justice of compensation, because justice requires that compensation b in full and
promptly. There is no justification for delaying the payment of comp¥ﬁ~on or paying
it in instalments because this often harms the expropriated_owne®®® unless if the
owner's approval of the delay or instalment is obtained. Thi Ye.nc'd by the actions
of the Prophet PBUH and the Rightly Guided Cali wh pwpensation

immediately after expropriation without delay.®’ In

se of the t mbh&ﬁ‘}land,
the Prophet PBUH estimated the value at ten di % Bak&pay itin

, 'when h%g.molished the

houses that were forcibly expropriate@weir owne d e@d them with the
expansion of the mosque, he put th@jces in a'a_\belv‘a;%n dj({}ot postpone them nor

N
pay them in instalments to the %f theQ:xpr iated i@es.868
&
5.35. The C% ;f Esql

%
ati J,thze;alue of Compensation

The shartah &Qta spelcia\duct f timating the value of compensation,

including whatﬁ\ela ed to L'ator,(tbe estimation procedures, and the date of
nsati

/

Jusni. B. (1999). p. 103.
Sahih al-Bukhari. Hadith #3906. Book 63, Hadith 131. https://sunnah.com/bukhari:3906 (accessed on
14 February 2022)
88 Al-Baihaqi. (n.d). p. 304; Al Azraqi. (1983). pp. 28-69; Al-Mawardi ‘Ali. M. (1973). p. 162.
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1-The Valuator YV

The valuator must be a reference or expert in the field. He should be @rthy
and reputable person,®° and that he does not have an interest related iﬁkstimation
of the value of the compensation, either as the owner of the property whose value is to
be assessed, or a relative to the owner.8© The general characteristics'ef a valuator does
not require a valuator to be of a specific gender or religion: '

If the expropriation is concerning land matters, t luat i.s\exgded to have

“aX
reasonable knowledge about land price, land dea@u the like.8’t iniila_@}lf the
expropriation involves taking of houses or builYJ e vﬂ\ugt th are of the

cost of construction, quality of materials,\wd it‘ii relating t phouses and

commercial projects, the specific knoxfwaereof.87

As for the number of assess@ye jurisﬁl?e%d n@o opinions. The first
N

opinion is that it is sufficient f%rson 0 pe rmt<0 aluation. This view was
AT ardd

n\gﬁome Malikis, and Imam Malik

taken by the jurists from the?&t_ chT
himself in one of the t r ions.i‘7 yo[po'nbts of this view believe that there
e b

is nothing to pre\%evalurt bei rried out by one person of integrity
and good reputaq'{ tormi It ieJ ntioned in Al-Ashbah wa Al-Naza'ir that
¢ 2 G

the saying %e ’ne 01 st‘Ts gepted in eleven places, one of which is the
Q N
& ViR
X

>4
Q2
86 N}d al-Salam, ‘Izz al-Din. (2001). “A! Ahkam fi Islah al Anam”. Investigated by Nazih Hammad.
1 r al Qalam, Damascus. p. 269; Farhun, Burhan Al-Din. A. (1995). pp. 80-81; Al-Qarafi Ahmed.
. p. 82.
bn®Abd al-Salam, ‘lzz al-Din. (2001). p. 269.
arhun, Burhan Al-Din. A. (1995). p. 79.
Ibid. p.80.
3 1bn Najm, Zindin. M. (1986). p. 391.
874 Al-Qarafi, Shihab Al-Din. A. (2014). Pp. 9-10; Ibn 'Abidin. (1966). p. 563.
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evaluation of the damage.” Ibn "Abidin stipulated on the method of measurem?ﬂt
one person is sufficient for evaluation, as in the rights of servants.®”® Therqﬁ\oubt
that estimating the value of the expropriated property is an interventiofl&g rights of
the servants. T

The second opinion requires that the number of valuator Mo or more. This
opinion was taken from the Shafi1s®”’, Hanbalis®’8, some X:n Imam Malik®"®
in one of the two narrations. Those who hold this vie liev twimber of
assessors should be at least two of trustworthy and re le people (j cf r_i@?o'us).
In addition, Imam Al-Suyiiti of the Shafii s Ia% the\eﬁ'luator is

conditioned by number, because evaluatioris a pure t

Shafi'T school also said, “the modiﬁca\%location 1 nsid@‘ by two as in the
evaluation, and it does not work in l%aluation\cepga

evaluators.”®! Al-Furaq by AI%aid

t
in the evaluation is sufficieqt, unléss tI aluation isxelated to theft, then there must

be two, and in another% ,therf‘ ust et(/vo~b'everyplace.882

F &
It is submiﬂe&;the vi[e \H.he paﬁévshould also be taken into account. If

5 A
at a 'mevag(a;(-?on for commodities, one

\
DV/ME
3
. Zinedine. M. (1986). 391,
Abidin (1966). p. 563.
iti, Jalal Al-Din. A. (1959). p. 391.
-Bahiiti, Mansour. Y. (1983). “Kashaf al Qin'a”. A'lam Al Kutub. Beirut. p. 6 / 380.
879A}-Qarafi, Shihab Al-Din. A. (2014). p. 9; Al-Qarafi Ahmed. 1. (1994). p. 188; Al-Hattab, Muhammad.
1995). p. 418.
Al- Suyiti, Jalal Al-Din. A. (1959). p. 391.
81 Al-Mawardi ‘Ali. M. (1973). 2 / 176-177.
882 Al-Qarafi, Shihab Al-Din. A. (2014). pp. 9-10; Husni. B. (1999). pp. 106—107.
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both evaluators did not agree on an opinion, they should choose a third evalm

make the final decision between them. q
2- Valuation procedures i

There are conditions related to the procedures of

tionishould be in the

currency or deliverable that is transferable and use the cMher‘er the

. : : , N
expropriated property is located. Al-Suyati mer@n Al-Ashba J,A;léwzd'ir,
“and among the provisions of the evaluation is Y"nust@ able S@Y’»883

: o
nation of t@operty to be

pre@swe evaluation of

A,

compensation that must be observed. First and foremost, th

, “the appraiser must

its fair value. In this regard, 1bn Abiesrn said ihﬁ A
@
base his assessment on the sig expropriated property and his knowledge of its
full attributes, and it is not issible 'o i evz@ based on others' description
of it.”884 ' 0’
’ $ &
In the situmhere ‘ \m ‘

expropriated property,the s

GQK ;
highest estigaate, while the s

e di@ into two views, the first is to adopt the

(St@Opt the lower estimation.®® Others are of the
NS

opinion the majeri jnion uld be taken, and if the number of valuators is

Al- Suyiti, Jalal Al-Din. A. (1959). p. 253.
Ibn Abi al-Dam, Shihab al-Din. A. (1982). “Adab al Qada’”. Investigation by Muhammad Al-Zuhaili.

1t Ed. Dar Al-Fikr. Damascus. p 458.
885Al-Suyiti, Jalal Al-Din. A. (1959). p. 355.
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equal, an expert is to be appointed to judge between the two proposals.®® This aw

is the most appropriate as it addresses both parties equally. q
3- The time of valuation i

The time for estimating the value of compensation is imp? ecause the value
may vary from time to time, increasing and decreasing. Thi pecially if the period

between taking the decision to expropriate the proper d the Mge of the

N4
expropriation, as well as the date of estimati value | of mﬁe on is
4 Y
prolonged.®’ N
- | Ny
The jurists differed about the time compe as e ed, and they
had three opinions. The first opinion N n the val thepensation on the

=

day the expropriation decision W&S%d. Su@rj\fysg @WB% believe that the
value of compensation should%ma 3 based 6n t rice of the expropriated
property on the date of issui \xpt’p ationidecisi AAmong those who supported
this opinion, is aI-Ma%'?Z Ik:‘ %J‘hé@said that if compensation is not
reciprocated, the &\: the Fo\satioz; timated on the day the decision to
expropriate is % the‘

i I

; sha@ the same view is Al-Mardawi® and Al-
ing the val of'comgensation.892 Applying this view in the context

Hattab ®
S o
of indir% priatfo yaluev he compensation is to be estimated on the day of

&
88 arhun, Burhan Al-Din. A. (1995). p. 74.
887 | Kafi. M. (2015). p. 143.
-Mawsili, ‘Abdullah. A. (1969). p. 59; Al-Hattab, Muhammad. A. (1995). p. 179.

8891 -Mausili, 'Abdullah. A. (1969). p. 59.

Al-Mardawi. (1995). p. 262.

Al-Hattab, Muhammad. A. (1995). p. 179.
92 Al-Dasiiqi, Muhammad. A. (n.d) “Hashiyat Al Dasigiy ‘ald al Sharh al Kabir 'ala Mukhtasar Khalil”.
Ist Ed. Vol.3. Dar Thya’ al-Turath al- ‘Arabiy. Cairo. p. 443.
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the regulation decision that led to the deprivation of the investment owneYGm

benefiting from his investment. ('}

The second view is based on the estimation of value on the daRhe confiscated
property was seized, destroyed or destroyed. This view is uQEeI Al-Zarkashi in
Sharh Al-Khiraqi that the value of compensation for the e ed roperty must be

estimated on the day the property is destroyed, on the o enc ofw\ and not

before.®® Thus, if a house was expropriated to d a mos ﬁe_\ﬁat for
determining the compensation value is the date n‘% eh ?
(\/; L T
The third view is based on an esm the value om@'ﬂon based on the
higher value from the date the exp tion decisi \gas e until the date of the

assessment.8% The value of erty ay ange een the issuance of the

trucg%of the property, whether by

expropriation decision an urj
esti

increase or decrease; t r mus
F &
highest value it re Q\durlng l . Agéng those who supported this view was
me

Al-Nawawi w oned=i ook@dm al-Talibin that the valuator must

estimate thefa e of co pe a n{ t@ammum value reached by the property from
\
the date% suanc ?decm% to expropriate until the date of the harm.®% Al-

? kashi, Shams Al-Din. Z. (1993). “Sharh Al-Zarkashi ‘ala Miikhtasar Al-Khiragi”. Investigated

te't@lue of the property based on the

R%

llah bin 'Abd al Rahman bin 'Abdullah bin Jibreen. 1% Ed. para. 4. Dar 'Ubeikan. Riyadh. p. 181;
huti, Mansour. Y. (1983). p 4/334.
Al-Nawawi, Yahya. S. (2003). “Rawdat Al Talibin”. Investigation by 'Adel 'Abdel Mawjid. Dar al
utub. Saudi Arabia. p. 262; Al-Suydti, Jalal Al-Din. A. (1959). p. 344; Al-Hattab, Muhammad. A.
(1995). p. 179.
8% Al-Nawawi, Yahya. S. (2003). p. 262.
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Suyati in Al-Ashbah wa Al-Naza'ir noted similarly that if the estimated pro@s
harmed, the most important value is the maximum value reached from th(ﬁ}f the

decision of expropriation to the date of the destruction referring to MAdue in the

country in which it was harmed.8% q
5.4. Conclusion \,

The study of the Quran, the Prophetic guidance, anF developed by

practises and opinions of jurists, revealed that Islamic jukisprud nc.e\sqrﬂrls a well-

perty ) Individual _@Ys.are

a g{ onsi@?y to the
boﬁl‘ ims a.%\?;n-Muslims,

citizens and non- citizens. The basis is isthe fulfilm ft <<eater objective of

the shariah, the principle of non-@jwinatiorﬁd%s a@ddlah). The shariah
N

regards all takings similar, %es %
expropriation, whether it w?\@ j al e&@r investment. As the general
notion of Islam in 'a% e Islamic j

takings are in theﬁQ‘ dlm é&dprlatlon. Any taking deserves a just

assessment of acompensati
\ :
assessment t be done snfe gitimacy, all conditions fulfilled and and just
E\

compengation b 4 f

I-Suyti, Jalal Al-Din. A. (1959). p. 253; Al-Hattab, Muhammad. A. (1995). p. 179; see also Shirazi,

rahim.A. (1995). “Al Muhathab fi Figh al Imam al Shafii”. Investigated by Zakaria ‘Amirat.Ist

Edition. part 2. Dar al Kutub al ‘llmiyyah. Beirut. p. 197; Al-Ramli, Ahmed.H. (2003). “Nihayat Al
Muhtdj ‘ald Sharh al Minhaj”. 3rd Ed. Vol.5. Dar al Kutub al ‘llmiyyah. Beirut. p. 164.
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established foundation for the protection of individu
not absolute in Islamic jurisprudence, which

public interest. These principles apply equall

>
—
[eR

mnt@:’netween the forms of

'f‘p'rud&e made no difference whether






