CHAPTER 4
RESEARCH FINDINGS

g
O

4.1 Introduction
This chapter is divided into three main parts of the studyq@Ce findings of

research are reported. From the analysis conducted, this chapter rs all the research

questions in this study. Section 4.2 explains the forms

examination that can be applied in Syariah co d section 4.4 aboral%§ on the

u ent@n Syariah
court cases. Next, section 4.3 describes the principl§ involved In forensic doc\li(nent

application of forensic document examination inwaria

4.2 Forms of document forgery inmz court ca
h@pened in Syariah courts,

In order to identify the form merug\vxa
[} A
this study analysed legal cases ‘feported ftom rious@wces. In this section, the
N ,“%j K
cas

researcher went through seO?qlect hich Weére found throughout the study
!
by using the library o%atabase? rom‘the iuor | Hukum, Current Law Journal,

Syariah Law Repo Mala*a \Joumé‘.{uring the analysis, the researcher has
. N | o
found 14 casetwl represe fprnei()&‘forgery which happen in Syariah courts.
e

The data captur S bjected to analysis according to the research

Q' rom all 1%ca
questi w earlie{i sStudy-and presented in the form of table to make the data

U
pr n meaningful. Thes&fbases were chosen based on their association with

activities or relating to falsified document. From these cases, the researcher has

Uided them into several themes or fields to identify the forms of forgery.

58



Table 4.1: Cases involving forgery in Syariah court

Cases Citation Field
Kholed bin Dinyati Iwn. Ketua Pendakwa Syarie Melaka | Marriage
[2009] JH 29 Bhg. 2 275 (f)
Syarie Prosecutor v Azlan Daniels bin Abdullah [2008] 2 Polyga
ShLR 158
AHMG v AGMG & Ors [2019] 3 ShLR 1 'strib;ion of
pr (hibah)
Mohd Salim bin Said & Ors v Tang Pheng Kee & Anor istribution of
another appeal [2014] 3 MLJ 504 oper'y (faraid)
|
Sulaiman bin Ahmad & Ors (beneficiaries for the esta stri
the deceased, Jemain bin Mohamed % port property ( aralci):("
beneficiaries for the estate of the deceased, Ke b|n I _\
Mohamed % portion held by Zabidah bt b b
administratrix and trustee) v Jemain bin M \j’r
[2020] 11 MLJ 616 \ \\T
Shariffa Zainab bt Syed Wadzid Ali v Is er b|n shak} Distribution of
[2009] 2 ShLR 101 c') propérty (harta
S carian)
Ahmad bin Abd Majeed Iwn. Habi ah bte Abtlu d’\ A-D,istribution of
satu lagi [2007] 3 MLJ 418 q‘property (faraid)
Pendakwa Syarie Kelantan | a Sa an ‘('Jan@ﬁ Marriage
lagi [2004] CLJ (Sya) 2004 5
i in bi ij ij Distribution of
% property (faraid)
Distribution of
property (hibah)
Marriage
Marriage
Marriage
Agama Islam Negeri Pulau Pinang v Abdul Latiff bin | Distribution of
san (as executor of the estate of Hj Mohammad bin Hj | property (wagf)

V bdul Rashid, deceased) & Anor [2018] 2 ShLR 15
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The above table illustrated that the cases involving document forgery can be
divided into certain fields namely marriage, polygamy and distribution of propew
the cases relating to the distribution of property, they consist of sever@ories
including hibah, faraid, harta sepencarian and wagf. -\

In this section, detailed descriptions on the form of forgery that happened in those
cases are provided below followed by several excerpts from article in'mews highlighting
the issue of forged signature in documents related to poly mc tion. In the case
of Kholed bin Dinyati Iwn. Ketua Pendakwa Syarie ka [ OW% BHG. 2

ainingla mar iade&érg\‘fzi::ate

ot% For@' purpose,
imam andsthe do@xg obtain the

marriage certificate and HIV-free conwa. The app th Qten charged under
section 38 of Islamic Family Law Went ( \oa ta y@ez on 16™ July 2007.
N,
The fine of RM1000.00 was retai nd tme im 'sanm(eg%\?vas dismissed since it is
appellant’s first offence and%\e; no [ 10U$, crimi NFtecord.
In the case of Syari ecutoriv A n'D@Is bin Abdullah [2008] 2 ShLR

4 ’ &

158, the accused Wriedﬁt‘:ﬁm bte %ﬁa& on 27 January 1985 in Penang and

the said marriaw lega lte. H&G contracted a second marriage with Che

¢

Zaipah bte (M@Iib oh8M h‘EO(@(J;?the Office of Islamic Religious Department

NN

in Klan% requgs miss'mn\ho contract the second marriage, the accused had

ma@&se declaration that @és still single and was not previously married. This
@on was made in the application form for males who were seeking permission

ﬁ arry. Convicting the accused as charged, the court held that the act of the accused

aking a false declaration, thereby deceiving the Islamic Religious Office, Klang was

275, the appellant has been brought before the court f
through a false declaration using the identity ¢

he had been lying to the future wife, in-I

a serious offence which could not be condoned by the court. The effect of his action had
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not only affected his wives and their families but also the religious officers and further,
has tarnished the good image of the religious departments and had ridiculed t?ﬂs
and hukum syarak. 0}

The next case is AHMG v AGMG & Ors [2019] 3 ShLR 1 whéfégappellant
challenged the validity of Form 14A to question whether or not a gift wtion existed.
The court did not find any evidence showing that the appel nModged a police

k ent and that the

report on the alleged forgery of the deceased’s fingerprints

appellant had not taken any action to challenge the validi For 1wefore, the

"X
court held that the appellant’s claim of the invalidity documen skr &a'less.

In the case of Mohd Salim bin Said &?‘ ar% ee @«'nor and
neerne

d:\he duler@;‘r;sfer of three
pieces of land owned jointly by Sahid,wa Yamtot Spo ‘ﬁs. The appellants

(beneficiaries of the original regist%roprieto %e K‘P'rhe power of attorney
ﬁy N,

(PA) and the memorandums ohé( Wer% for mnd(zé;ﬁed to the High Court to

set aside all the transfers a mte T ames of

another appeal [2014] 3 MLJ 504, where 4o

t% iginal owners in the register.

tot e" F‘A@ passed away in 1964 and 1981

According to the appe%t d

respectively and cowt havie

passed away in 4938/1939

L
the Fém favour of Sahid. In fact, Sahid had
'not Eéﬁ'fe vendor who sold the properties to the
respondents hgh urt di isge(tt_(r}]?appeal holding that the appellants had failed
NN

to prov%kd farg ause&a/ had failed to establish their relationship to the
Y-

oriqﬁ&gistered owners of he%l'(ree lots and failed to prove that the original owners

d when the PA was executed. However, the Court of Appeal allowed the
al

s and set aside the High Court’s verdict holding that the faraid certificates were

d best evidence in proving that the appellants were the rightful beneficiaries of the

61



deceased. Besides, possession of the original deed was strong corroboration of evidence
of Halimah as Mah’s daughter. T

The death certificates showed without doubt that Mah and Yam die@ and
1981 respectively. The PA that was used to transfer the lots was a for ument as
the donors and donee were no longer alive when the PA was created.Wlstrument of
transfer purportedly signed by the deceased was a void instrun%tyg a document of

transfer that bore a forged signature. The title over the properties‘wereset aside.

In the case of Sulaiman bin Ahmad & Ors (benéefigiaries ffor ate of the

"X
deceased, Jemain bin Mohamed %2 portion ano%’;iaries or eist&é%f the
a

deceased, Kechot bin Mohamed ¥%2 portion held ? % as a@ﬁ?listratrix
and trustee) v Jemain bin Mohamed & Orsﬁ%)} 1 Mk[J the p@gn:f sought for

a declaration as to the status of the ;erJf the lan he @3 defendant to be

declared as null and void on accoun@ashe title \he\&wd a{}cquired through fraud
"2 y N,
or forgery by the defendants an%ughg voidi stru@

The court held that the_thir efT s not the*first registered owner of the
land) TH

land but the immediat r of th e H&d defendant had acquired the title
P 4 b &

through fraud and/ rgery o‘

and d defendants and/or by means of a

void instrument.ef transfers

#
owner of th %coul not

sof @éry. The deceased (the original registered

veéxwt d the sale and purchase agreement and the

"
instrquo, ould app'lt& for an order for sale since they were long dead
bef 3. The first defend n@z{d admitted that he was not the real registered owner

@)

%e nd and had unlawfully admitted to the particulars of fraud and forgery in
X

uting the sale and purchase agreement and the instrument of transfer and as
o-vendor. The title acquired and now registered in the third defendant’s name under

the land could be defeated under section 340(2)(b) of the NLC for forgery and/or void
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instrument. The plaintiff had succeeded in proving that the ex parte order was obtained

through fraud and/or forgery by the first and second defendants. The third d

ew
need not be a party or privy to the forgery where forgery existed. ('}

In the case of Shariffa Zainab bt Syed Wadzid Ali v Ismail in Ishak
[2009] 2 ShLR 101, the court stated that forgery of content of ument or any
pleadings brought before the court could be deemed as contempt of'eourt and is liable
for further penalty or action. Based on section 229(1) r&;a jah Court Civil
Procedure (Selangor) Enactment 2003, the Court s havel thewjurisdiction to

@

commence proceedings against any person for cont of Court rﬁa&%such

proceedings, make an order of committal for a pekiod not %' X mqrﬁ.{s or may

ffer d@ment tendered
ion@%ucted by Jabatan

impose a fine not exceeding two thousand I’I‘% ec

by the respondent is found to have bee ge&fter anin

Pentadbiran Bahagian Pengurusan han, De\PB% z}g@\Kuala Lumpur.
N,
Ahmad bin Abd Majee . abibgh bt duldvajid dan satu lagi [2007]

\ &
3 MLJ 418 is a case Wherﬁg 'ntiI ellapt ap@to set aside the order for the
division of land issue%x L

because it was imp w obta"
'e%& [

brother of the d
!
fraud delibe %om tted tI{e c@gadant over the rights of the plaintiff on the
\
decease(e&it F 4 f {\
_ X
ording to hukum sy(df}(lslamlc rulings), when a deceased leaves a son, the

b Xbof the deceased has no rights over the estate of the deceased. In the instance

and Admi istfamb‘Pejabat Tanah Daerah Gombak

d
'

f &
\Fhe courgeJd that since the defendant named the

d no plaintiff (son of the deceased), this was

ase, not only the defendant who has committed fraud but also the brother of the
eceased who has made a declaration that the deceased has no son, that he is the heir

and that he disclaimed his rights as the heir. The Land Administrator has given the order
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based on false documents. Therefore, the order made based on such false documents is
void and invalid. Yw

Pendakwa Syarie Kelantan lwn. Mat Rahim Saman dan satu Iagi@cu
(Sya) 2004 513 is a criminal case where the two accused in this case w&éb;rged with
an offence under section 9(1) and (2) of the Syariah Criminal Code 198%for committing
khalwat. The accused raised a defence that they were legall W at the material
time and they had produced certain nikah documents w ymte'd that they had

solemnized their marriage in Thailand. The prosecution“did not eewlenge the
3

. _ _ M 9
authenticity of the documents, but applied for an ad ent tojen nitc@y out
an investigation over the nikah documents. Hox‘?g e % I faile@g provide
the court with the outcome of its investigatng\Tb pro

the nikah documents as produced by tw d were ta

through forgery or improper means. ikah d

N,
convincing to the court by whi st caccusaiamere lawfully married.

Zainuddin bin Ann }(hatl"

case, the plaintiff appl%w private cav; ats‘en@d over the properties held under

4 ’ &
GM 1848 (previolui:Q/lR 13‘) \rd\ M 1§{formerly EMR 1852) to be retained
S r

i d ar@ﬁally disposed of and until the properties

until the origina%
are divide@the eif’s aﬁgj(')?ding to the faraid certificate. However, the
validity% arai

couQ&ides, there is no v r@étion from the authorities of the Syariah Court that

L

I 'ate |s~c&§)uted due to the absence of seal from Syariah
t \ow submitted is a valid one. The court found that the plaintiff has failed to prove

hathe is the legitimate grandson of the deceased and then, dismissed the application as

e does not have any interest to enter a caveat for the properties.
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In the case of Mst Kulsoom Bibi and Anor. v. Muhammad Arif & Ors [2006]
1 CLJ (Sya) 262, the lower courts ruled that the gift-deed executed by the deca?ﬁn
favour of his brothers (the defendants) was forged and fictitious thus, and
unenforceable as against the plaintiffs. On appeal, the High Court quash!&decisions
of lower court on the grounds that fraud could not be an issue becausefit had not been
alleged in the plaint, and secondly, the gift-deed was valid since maradh al-maut had
not been proved by the plaintiffs. The plaintiffs appeal &st.t e High Court’s
decision. The Supreme Court held that the gift in this caSeywas fr udWci th:z\iery

transaction of gift in original has not been proved b o-called d ej. T_ﬁe}fore,

the gift becomes non-existent and nullified, r s of wh tis @e during
Y.

maradh al-maut. \) .é\
Abd Halim bin Md Hashim vwa%mli il [@%‘] 2 ShLR 57, the

first applicant and the second appli%/ere ma\a\o 2 h;@?rch 2005 in Gopeng,

N,
Perak and were blessed with % . dthe iage, the first applicant
already had a wife and th h T i gfather who lived in Tumpat,
Kelantan, who was al li mujbir for he'se@'d applicant. The applicants later
F 4 $ &
received a letter fr&lﬁsshe Ad"n \[T&II n o&l&m Office, Kampung Gajah, Perak,

ts’ 1 of ncaJ&?age were false and was never issued by

stating that the appli
NS0 3
any deputy rar of the kari Rﬁ t@a ea. The applicants then filed an application
NN
r

to affirr% riagé and ?itimizé}le children resulting from the marriage. One of
k3
the i

ant issues tried in t e%!furt is whether the applicants’ marriage was lawful

r fwkum syarak. The court held that one of the requirements of marriage, which

ﬁ ali, was not fulfilled thus, the marriage was found to be invalid. The court found
at there was no utterance of the representative of the wali (wakalah wali) from the

wali mujbir to the marriage official (jurunikah) because the wali in his evidence clearly
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stated that he did not know about the marriage until he was told by the applicant. The
officer in charge is unaccredited and this statement is supported by a mw
confirmation letter issued by the Kampong Gajah Islamic Religious Off \d 23
October 2012 confirming that the marriage certificate obtained by thﬂ*@;ants was
false and the marriage was conducted by syndicate by submittingfto the court a
certificate of marriage dated 23 October 2012. The marriage qg_g has never been

l

In the case of Rosniza bt Mustaffa v Abu Bakarsin Da aW] 4 ShLR
3

issued by any Assistant Registrar in such area.

and was witnessed by two male witnesses! i tested@ggshe had not

Iica@%covered that her

marriage certificate was fake and th@ﬁ 'r}iage to the respondent

through a search at Federal Ter%\ami@Rel' jous D(eé@ment (JAWI). The court

held that the marriage was xoida ar[ uldinot % istered since one of the five
essential conditions (%c ma‘r'r ge hi'ch\b'wali (guardian) had not been

‘&
established. Durin? wlemnlz \m the g&age, the applicant still had her father

as her guardian.sHo rt nth er made any application for permission
¢
to marry n %icati for af helﬁ /raja from the Federal Territory Islamic
% NN
Religio% tment’( The@re, the solemnization was invalid and could not
Y-

be rmj&ed. >
S
\milarly, in the case of Norazimah bt Man v Mohd Hamdan bin Ismail [2013]

Q LR 45, the court declared that the applicant’s marriage to the respondent as
oidable, it can neither be recognized nor registered since the applicant has failed to

fulfill the fifth pillar of marriage namely, the presence of wali. The applicant stated that



she doubted the status of her marriage and thus made an inquiry with the Federal
Territory Islamic Religious Department in Kuala Lumpur. It was then disclos?ﬂ!n
there were no record of registration of the marriage and further, the existi \iage
certificates was confirmed fake. —\

In another case of Majlis Agama Islam Negeri Pulau Pinang v ul Latiff bin

Hassan (as executor of the estate of Hj Mohammad bin Hj A uwid, deceased) &

Anor [2018] 2 ShLR 15, Hj Driss granted his land to Hj A shee'j by a deed poll
and indenture to hold it on trust for the purpose of usingithe lan quue and a

o | Y
Muslim burial ground. The Penang State Fatwa Com issuedia f c’ec_@g the
land as wagf. The plaintiff is declared under ion"9 % mistKaBan of the

Religion of Islam (State of Penang) to bew tru
State of Penang. The first defendantyhad )ne land
administrator and, after obtaining %ou

defendant. %

The plaintiff contended tha esT on ven@mic law relating to wagf and
dea

later, file the instant s t'aside allideali gs'wﬂ.bhe land by the defendants or any
4 ¢ &
‘e \sa sty %wurt that the deed poll and indenture

other party. The deféndants fai

were not genuiw ents: ?intif{‘gﬁhe other hand had successfully proved
¢
that the said &&nts ere.v 'dlf deunder and executed by the late Hj Driss. The
NN
atany ord rants&\Pne title of the land to the other party other than

court h%

the iff was invalid, null K oid and had to be set aside. The full-text version of

t?\ses can be found in the appendices.
Q Apart from that, in the recent past few months, the news of polygamous scam or
olygamous syndicate has been a real eye-opener for many. As stated by the chief

director of Department of Syariah Judiciary Malaysia (JKSM), Yang Amat Arif Dato’
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Setia Dr. Hj. Mohd Na’im Bin Hj. Mokhtar, it is important that all parties including the
husband, the Syarie lawyer’s and those who are within the Syariah judicial inst

to end the forgery activities or polygamous scam. The statement was releas@wing
the increasing number of cases involving forgery of documents relatirg'&pplication
of polygamy which threaten the Muslims’ family and Syariah judi institution in

Malaysia. Apart from that, the chief director admitted tthN had received
t8d ac

complaints on polygamous scams and investigations are ¢ c'ordingly (Mohd
Khalid, 2021). \d
@

On 2" January 2021, the Minister in the Prime ister’s Dep eﬁt iﬁ}d that

po% e fr@- occurred

yariah cs‘urt itself. It i@gible that the
fraudulent act is committed by forM@documen nde@n court such as

JKSM does not deny the existence of fraud or

dec\aﬁoWof 6Cel t of court documents

falsifying the signature of the first v((gs the
P N
in polygamous marriage (DolahwAdi h(i(} 021).
i hn i ocument forgery identified

From the abovement
from these data are set%zure 2.
b

Marriage and Polygamy il Distribution of Property
« Acquiring forged marriage é « Forged fingerprints
certificate using another person’s - | Forged power of attorney (PA) and
identity ) memorandum of transfers (MOT)
« False declaration as single in * Ex parte order over the title of the
application of polygamy land obtained through fraud/forgery
« Forged marriage certificate due to * Forged document of contract offer
non-fulfillment of pillars in « Fraudulent application for the order
marriage of division of property
* Forged signature in polygamy + Invalid faraid certificate
document « Forged gift-deed transaction

Figure 4.1: Forms of document forgery
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The form of forgery that happened during the process of marriage or polygamy
can be seen in the case of Kholed bin Dinyati lwn. Ketua Pendakwa Syarle
[2009] JH 29 BHG. 2 275 where the appellant obtained a marriage c@e by
making a false declaration using the identity card of another person.Ne case of
Syarie Prosecutor v Azlan Daniels bin Abdullah [2008] 2 ShLRWthe accused

had made a false declaration that he was still single and was nMviously married

when requesting permission to contract the second m Pelrdakwa Syarie
Kelantan lwn. Mat Rahim Saman dan satu lagi [ CLJ ( 04 513 is
23

another case involving questioned documents where t secution fdlgfg\how

that the nikah documents as produced by th \/th wﬂ@%’argery or
obtained through forgery or improper mea %\

The cases of Abd Halim bin N@w v Azila @ Ismail [2017] 2
ShLR 57, Rosniza bt Mustaffa v Bakar @3] 4 ShLR 28 and
Norazimah bt Man v Mohd Ha Ismﬂl [20 Sh@45 showed how the non-

fulfillment of conditions in %@ ar certlflcate fake and invalid.

These cases show that% forgf‘:l;}"lh of document is committed due

to the failure to Wlthpl\rhb> rul§ law during marriage or polygamy

process. &

Other at, rger f‘%l nts can be found in the cases involving
<L—.

distributi visigh.of ?)erty%r instance, in the case of AHMG v AGMG &
Ors@] 3 ShLR 1, the v@:g/.of Form 14A in a gift or hibah transaction was
c \emed due to the alleged forgery of the deceased’s fingerprints in the document.
while, the case of Mohd Salim bin Said & Ors v Tang Pheng Kee & Anor and
nother appeal [2014] 3 MLJ 504 involved the fraudulent transfer of three pieces of

land owned due to the allegation that the power of attorney (PA) and the memorandums
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of transfer were forged. In the case of Sulaiman bin Ahmad & Ors (beneficiaries for
the estate of the deceased, Jemain bin Mohamed %2 portion and beneﬂua?{m
the estate of the deceased, Kechot bin Mohamed %2 portion held by \Mh bt
Sembob as administratrix and trustee) v Jemain bin Mohamed &'&[2020] 11
MLJ 616, the plaintiff applied to the court to declare that the transfeRthe land to the
third defendant is null and void on account that the title of the IQQ'V' cquired through

l

In the case of Shariffa Zainab bt Syed Wadzid Ali.v Is mem Ishak

@

fraud or forgery and/or through a void instrument.

[2009] 2 ShLR 101, the contract offer document tend y the resp elit i nd to

have been forged after inspected by Jabata?w adtlr\ |an gurusan
Perolehan, Dewan Bandaraya Kuala Lum Next, i
Majeed Iwn. Habibah bte Abdul MN satu Iag|

held that since defendant named th her of t se

e heir instead of the
{{

plaintiff, this was fraud deliber mltﬂed byzthe ef nt over the rights of the
plaintiff on the deceased he &Z n case of Pendakwa Syarie

Kelantan lwn. Mat l% man [n S Ia 004] CLJ (Sya) 2004 513, had

applied for an adj ent tole toc out an investigation over the nikah
documents pro ce the showd-} hat they had solemnized their marriage
¢ I (.)
in Thalland 4
T fZ ddin, bin ;%uar v. Khadijah bte A Hijazi [2012] MLJU
101 d how the validity @é faraid certificate is disputed due to the absence of

Syariah courts. In the case of Mst Kulsoom Bibi and Anor. v. Muhammad
& Ors[2006] 1 CLJ (Sya) 262, the Supreme Court held that the gift-deed executed
Y the deceased in favour of his brothers (the defendants) was forged and fictitious and

the very transaction of gift in original has not been proved by the so-called donees.
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Therefore, the gift becomes non-existent and nullified, regardless of whether it is made
during maradh al-maut.

In general, there are two themes emerged which are the cases involv@riage
and polygamy application and those relating to the distribution of property.-"@yerall, the
various forms of forgery found in these cases indicated the importamuthenticate
the documents which are suspected to have been forged or altered. essential for the
justice institution to ensure the impartiality of its syste e&l c'an be achieved
through the optimal use of scientific examination available thecessary.

Ay
Moreover, the rapid growth of technology in this era sulted In t vdil@y and

wider range of forms of document which provv e V\% thoc@g commit
nte

Jn?mi jon is .@gzl:ed to tackle
i istr@of justice.

forgery. Hence, the application of forensic @ecu

the problems of questioned document |mDove the

a
\ ik
A
o : W >
4.3 Principles involved in fo ocuffent m%ﬁ@
In order to understand the pri cip‘e cess <f)'ived in the field of forensic

%

N
document examinatio elevgt data have b n]di@ed and collected from various
E ? 4
sources throughoutw 'I'| N show@ﬁat there many principles relating to
forensic docum&mi ] ich éhi@he fundamentals of the field. The

!
researcher ha@ie this pHi cpleé}%&ording to the types of examination carried

out by t@ d(yu De)?‘ex mi@\&The results of this study also suggested that the

mom n and prevalent(%(&-s of examination conducted by the document
N

e Nrs is handwriting or signature examination and for that, this section provides a
lengthy results on this compared to the other types of examination. Other
Qaminations that are also performed by the forensic document examiners include
identification of printing process, ink analysis, paper analysis, and etc. While each of
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the examination has its own techniques, procedure and equipments, they also have
different principles that must be adhered to in order to obtain the best result ac?ﬂg
to the purpose of the test conducted.

Document examination, similar to the other fields of forenS|Ach, is the
application of scientific methodologies and procedures to problems that are relevant to
the situation. The field of questioned document examination smgnlsed science,
and in order to practice it properly, one needs to have not mlr’; and expertise,
but also precision equipment, proper instruments, app awy‘/, 1953).
Questioned document examination involve a compari f the dacument, I)r lf:p}ts of

the document to a set of known standards i.e., ic g@ am@ﬁd, 2013;

Houck & Siegel, 2015). 0\ é‘?

In this sense, a document |satan@1mumcatl uch 4"\Nriting,drawing,
or stamped impression on paper o her phy ed m:\whereas a questioned
document is one whose Iegltlr%urce%f ori ru or \od of creation is being
investigated. The composi ap : oth terlals can be investigated.
Furthermore, several % istics If t :n‘la reveal evidence regarding the
document's possi bI thor WT omniéfztlon is handwritten (Taylor et al.,
2020). &

The p;; oal f a f nﬁc Ej?ment examiner is to carefully evaluate the
attributes a

aracteristi ?f a do%ent in order to determine how it was created or

may‘& been altered (Bq&t@*’z%O). In other words, the goal of document

e tlon is to determine whether a particular document is genuine or not and if not,
hat methods it has been mistreated or fabricated.

George J. Lacy has grouped six classes of questions that may arise regarding the

authenticity of a document (Lacy, 1953; Osborn, 1910).
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1. Documents where the signature or other handwriting may be questioned.
2. Documents questioned as to the alleged or purported date or age. Y*
3. Documents where fraudulent alterations are suspected. (;
4. Documents questioned as to the material used in their co lon such as
paper, ink, pen, pencil etc. Y.
5. Typewritten documents questioned as to the allege te, source and
fraudulent substitutions or alterations. % '
6. Where genuine or authentic documents are at d. ‘\d
[ \Y.
These are among the questions that may be 0 a qualified n#c-éq ment

4
examiner in cases of suspicious, questioned or Wd dow : Y}/
There are various types of analy 'Mami’atio
e? —

document examination. Among the type
1.

2.

3.%1'iysis o FWJ:
xamination of chancéa document

Yv

Examination of handwri &) >\y
? é

Examination of sig

Examination ofawzn ,
|
Examinatiowewritingb}‘. 4?
N O

Identif@qf printin

DeﬁWent f in
lysiS of i

N

‘%r hese examinations require different tools and techniques to analyse the

cuments in question. Through rigorous visual examination and/or advanced chemical

analysis of inks and paper in a forensic laboratory, forensic experts can examine and

73



verify all sorts of handwriting, signatures, and all printed or typed content involving
counterfeiting, obliterations, erasures, and other issues (Gaensslen et al., 2008).Y'

It has been agreed by forensic document examiners that some proced@\jtduce
better outcomes than others. This issue should be treated with éﬁ% In any
examination, the techniques necessary to achieve the optimum rme likely to
overlap significantly. For instance, if a signature scribbled acr szort photograph
needs to be authenticated. Although handwriting and oth 0Y?\Lati ns can be done
independently, there is a lot to be gained from a thorou ami atwc‘iocument
(Ellen et al., 2018). Following that, forensic expert vide a’co et‘ r‘@‘rthat
ed% , tt@gpections

X

on reﬁults. hey a]@yrovide expert
testimony as needed (Hammond, 2013\) é

The results showed that the prﬁ%es reIan\&%re jc:hocument examination

N,

are varied according to the typ%minﬂion r:ined(lQ the forensic document
uestione

examiner. There are several Mmrr d d@ument examinations namely,
handwriting examinati its prin€iple sibna@'e examination, identification of
'3 f &
is and o

printing process, ;@paper &Vexaminations performed by forensic

document examipers. Fhis d the'-()%'fe most common and prevalent types of
¢

examinatioE %cted by _t

examin% hile ga ‘me e@nation has its own techniques, procedure and
Yv
S eﬁ&uipment, they also t@diﬁerent principles that must be adhered to in order

p
t \n the best result. The figure below presents an overview of the types of

@ inations conducted by the examiners that were found throughout this study.

includes a detailed description of the evidenc

that the evidence has undergone, and the exﬁmi\n?

!
dﬁa@}e t examiners is handwriting or signature
NN
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FORENSIC Handwriting/Signature Examination
DOCUMENT

EXAMINATION

N

Identification of Printing Process

Ink Analysis

Paper Analysis

Other Examinations Performed By Forensic
Document Examiners

@

Figure 4.2: Overview of the Types of Examina Conducted F’or&ﬁsy\;cih
Document Exa
b4

N
Overall, the techniques and tools used,in fo ex@ﬁions utilize
well-established principles of physn@emistr - er ganation of these

examinations is as follows. A
<, S
o =,

9 Q—
4.3.1 Handwrltlng/S|gnature in aAj &

Handwriting is tt ction of lett ’lCh ers, or symbols with a writing
ifia

implement in an |dent at t IS{ ed to communicate with another
person. Handwrl ex on mination or comparison between the
questioned m@%&ed and n‘g rmting and signatures with genuine or
authentlc&m It is the most om orm of examination encountered, accounting

or 80 or more of the cacs%j@'d in many modern forensic laboratories on a daily
b Hammond, 2013). It is}/orth noting that handwriting identification evidence

rom a judicial need rather than an academic subject of study (Bird, Found, &

gers 2010).
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Expert testimony on handwriting is commonly offered in courts of law, and the
giver of such evidence is frequently referred to as a handwriting expert. This?is
appropriate in most cases. It does not, however, do credit to the wi@e of
examinations and comparisons that belong within the ambit of forﬂ&document
examination (Ellen et al., 2018; Hammond, 2013). Y'

A handwriting examination involves human perceptions nd\“rpretation of the
similarities and differences among the questioned writing ma s or exemplars

from unknown individuals. While physical measure S m w in some
'Y

nt examiner def;f-j use

GS%- ly to ome another.

oﬁ‘re ive me@rements. The

elements of handwriting examinations, forensic do

relative measurements which is the assessment

Size, spacing, and tilt of features are mples

comparison and examination of writi aensic do nt iners can lead to

conclusions ranging from ruling o(ajertainwgl j@\author of questioned

writing to positively identifying%ividuﬁl (Taylor et <21'@(@}@\(')20).
Previous studies indi N

level of skill in assessi%

t 1 SiC ocur‘rgexaminers do have a higher
(Bird et al., 201ON$JChini
document exam@ inde

laypeople. TE&DWin table toﬁt t@brgsults of analysis conducted on the principles

N
in handwriting*examinatio (e Yg\

ned 'nb @ignature samples than laypeople

). The techniques used in forensic

Y
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Table 4.2: Findings of Analysis on the Principles in Handwriting Examination

Statement of findings

In the examination (analysis) of handwriting one must be ever
aware of two essential axioms:
i.  That no two writer ever exactly replicates a previous
writing-thus each writing is unique;

Categor
Individuali

ii.  That each writing is produced by one person at one time ,v.

and thus is again unique (Baxter, 1980).

According to Thompson, Vuille, Taroni, and Bidermann (201 Individuality
everyone’s handwriting was presumed to be unique, and hepce a
sample of handwriting from a given individual (if suffici
extensive) was presumed to be distinguished from the ha it '
of any other individual.
Fundamental principles of forensic document examina i gality
included: riation
1. Handwriting is individual 5'\ rit]ng_ég"!‘?~
2. Each person has natural variation in his r handwriting
3. Each person has a skill level that he or er Ilyf \)\T
cannot surpass q ,
4. Itis not possible to determine the w x fr é
handwriting (J. A. Lewis, 2014)(? \Oﬁnb 2L
To prove that two writings were maw person, it O ndividuality
necessary to show that no other explanatiomr is esgrtg Variation
hypothesis that two writings are b%erson % %e ﬁ'\l%?
observation of the writings and f ncg e resemblanees
and variations found within ar‘%en those ofymemb the
relevant population (Ellen etﬁ\ 8). It ady% made
clear that no two writings will be‘exactl me; s S
necessary to decide w th&ﬁ/aria ons are typi those of
one writer or two. % '
A direct comparison is made by Lhe\é:ﬂaﬁ%i?f writing on the | Individuality
questioned docu@d o% one % re samples of Variation
known authorships(control documents). This,ecomparison is based
on set of features present i writi \i‘ﬁat the examiner
believes to b lr?iabc\ntt differe !bém%én individuals. At the
same time %Jres hosen Idmatbe likely to display
variation%casio to Q€c ig‘rﬁrﬁin the writing of any one
e préac e feattlres chosen must also be
idéntified and meéasufed (Ansell, 1979).
ity of questioned do t examiner to identify the Individuality

a&b,%(o the a handwritten document by comparison of unknown
i emplars (known, authentic writing samples) depends upon
actors; first, there must be sufficient individual

racteristics present in the unknown sample and second, there
ust be sufficient samples of the purported writer’s authentic
handwriting. If both of these conditions are met, then questioned

document examiners believe that it is possible to individualize an
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unknown handwriting exhibit to a particular person (Houck &

Siegel, 2015).
The identification of handwriting goes beyond the general Indivi alli
appearance. Identification is based on writings having a sufficient

number of unique, identifying, individual features or
characteristics in the handwriting that are in agreement with no
unexplainable differences. The identity of a person’s handwriting
Is not based on one or two characteristics, but rather on a
sufficient combination of significant characteristics in agreement
between questioned and known writing (Leaver, 2006)

The principles of handwriting identification are based on bas Individuality
scientific truths about handwriting. The first and foremo ariation
these scientific truths is that no two people write exactly aliked l Y

about handwriting is all handwriting contains natural vari ® X~
that no two writing samples by the same writer will xactly the ' (_}
same (Koppenhaver, 2007) A

s V
\m \j’("
Briefly, handwriting identification is% the g th@?nciples i.e.;
1) individuality, 2) variation and 3) witi ill. Thei nciplé.s individuality in
the sense that no two people write hali i _ardextended handwriting sample
given sufficient quantity and quali riting. Th qnex@ciple is that all writing
contains natural variation so M two sampjé%y the same writer will be
? §

exactly the same. The C'rd Nnciple IS writi gpk@ere no writer can immediately

4}3,

o ' g

exceed his or her skil{e W. m(
Writing is Ap@lex a@quire\ igh level of skill. It is a skill that must

O
be practised L@\'jﬂeco eS a j‘t.'Tk(e"pegular writing style of a person is based on

e

mentalizaﬁ!'Cv Iea‘rfp letter designs: It is noteworthy that our handwriting evolves

¢

4

with time. ever, by t etimewgzomplete our formal education, our major qualities

N
a \Qally established (Gaensslen et al., 2008). Many writing habits become

rnalised, and the process of writing becomes unconscious as a result. Even if writing
owzomes an unconscious habit, it is not permanent and will alter over time. However, a
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general statement about overall style is usually not enough to discriminate between the

writing of different people. Y*

A handwriting examination can be conducted using a variety of ap@ and

processes. The steps outlined below are general procedure of handwri mination

for all approaches. In practice, however, the order of processes change, and

numerous procedures or inspections may be carried out simultiEeo :

& ICA?.ON
other fied
ATION en!;c.ﬂq ment
A -Evallfating the Xami onducts
COMPARISON s
-Comparing the . '”2 at
ANALYSIS observed features O v:/?i ership
-Analysing the to d_eite({plne %the questi
features of the (Sj'.rfnf' arities ano\ writing
questioned writing ITTerences.

and known \Y

standards both

macroscopically a

and ¥
jﬁwrit gE

microscopically. \
Figure 4.3: General Pﬁcew Ha

NGy
Handwriting€examination is dene in s%eral steps. Each study starts with a

N

thorough exa M ofythe q t}ohecbﬁ)ad known writings under adequate lighting
and magn@o seg if the ri&&-{s genuine and exhibits the characteristics of
freely ;Wtaneousl mate qumg The forensic document examiner performs a

N
side-by-Stde comparison after’tl&e)analysis is completed and the questioned and known

‘és are found to be eligible for comparison. Then, the forensic document examiner

Oerves the features in the body of the writing to see if there are any noteworthy

similarities or differences.

79



The relevance of the nature and combination of handwriting traits will be assessed
by the forensic document examiners. The writing characteristics are large in n

and they can be classified into class characteristics and individual or near idual

characteristics (Gaensslen et al., 2008). Among the common characteriﬂl;@termined

are as follows. ? y

1. Spacing between letters

2. Spacing between words z '

3. Relative proportions between letters and withimletters

oy
4. Individual letter formations | _\"}
5. Formations of letter combinations 4 J \Y
6. The overall slant of the writing VY'W \ é‘r
)

7. Connecting strokes \)
8. Pen lifts C‘) \>

4)
S
/}P

9. Beginning and end q

/1,(0

(

10. Unusual rourishi\
11. Pen pressur% & Sie
The identifi N a person'sshandwri (Jis based on a sufficient combination

AN %
of major char Mcs i agr ]be@ a questioned and known writing, rather
?m '
than on or% traitg (L€aver, 20 In other words, no single characteristics can
by itse w

B—

I, 2

g
8(//1/

7A

sole &m identification. Instead, a combination of all characteristics
- - N - - - g - - -
in \ ent is required to fo'rf@)asw of identification. There are no guidelines for the

@Jm number of handwriting traits that must be present in known and unknown

ovdwriting samples in order to establish a conclusion of individuality, similar to other

types of comparison evidence such as shoeprints, bullets, fingerprints, and so on. The
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minimum number is determined by the size of the questioned and exemplar samples,

the characteristics' nature, and the examiner's experience (Houck & Siegel, 201?*

Based on the forensic document examiner’s training, knowledge an(@nce
evaluation is conducted by assessing whether the features found fﬂ&elther in
agreement or disagreement between two samples of handwriting. Thew; the examiners
will form an opinion regarding the authorship of the questlon% g (Taylor et al.,

2020). The examiner’s ability to ascertain whether known q stlored writings are

written by the same or different individuals depends on“his_abili yt appremate
the subtle differences in the way writers write (Gaen ., 2008). Id}:n_tf&tlon
‘Probably did write,' ‘Inconclusive,' ‘Probabl t wrl ,' ‘Ehn{l}gtlon are

among the general opinion scales used mW dowi\me exami prof|C|ency

tests (Taylor et al., 2020). During thlﬂano further+ ESII@M is required, the

examiner documents all of the facts roduces gm g@eport.
\

Verification is the final he e a ination p ss. In this step, another

expert or trained forensic document e ner ondgéf/techmcal evaluation of the

d%' EJ;AS at the technical procedures are
followed. The fore lwocumeli\t tion atories also need to adhere to certain
policies and pr du allty roI

A ani ator ma néd@(;(? achieve accreditation in order to verify that
e

examination records a ory re

it satisfl tablish ity stm&irds depending on the state in which it operates.

%a, the laboratories @ the Forensic Science Analysis Centre, Department
‘% istry Malaysia have been accredited to the ASCLD/LAB (American Society of
6 e Laboratory Directors/Laboratory Accreditation Board) since 19" October 2005.
his accreditation demonstrates that the Department's forensic services meet the

ASCLD/LAB's international standards and requirements. Accredited laboratories are
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necessary to develop and maintain appropriate methods and procedures for the
examinations performed.

In 1997, the National Institute of Justice (NIJ) and the FBI bega@ping
forensic document inspection examination guidelines. The Scientific ing Group
for Forensic Document Examination (SWGDOC) was establish&t.o'set quality
guidelines for document examinations. Besides, an additi Wality assurance
measure is carried out through blind verification. This p U&u:olres an expert or
peer reviewing the test data, methodology, and results i er to aWrefute the

ined examine V\'itrl@;z;mal

dg{ |gina@>-<'aminer's

result. It is an independent examination by anothe

knowledge of the case's circumstances and n

decision. All of the examiners either from

similar quality assurance techniques |w:ag forensic me@&amination.
S

T4
4.3.2 ldentification of Printin s @ 4 Qc_'?

In the event the entire d ent i ted eﬁbeing counterfeit, a forensic
it

N
document examiner m det%ine h

slm@. nd what other documents were
s ’ 4

required for its prod@. is|

to prepare documents, T

some underst@ﬂ p'rin'
used to %&ur int
Ko !
e.

micm hen the observa@)é'are appropriately interpreted, the document itself,
N

a mas the expert's scientific assessment of it will provide adequate evidence. In

ce, a printing technologist is the only person who can answer some queries. In the
r

rent study, it has been found that there are several methods of printing which can be

ible toég(ermine the printing method utilised

o

righi{ewdence from the document in question,

O

!
.proé}@is required (Ellen et al., 2018). The method

at@' can be identified by examining it under a

identified through forensic document examination.
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Ellen, Day and Davies in their work has listed several types of printing that can
be identified (Ellen et al., 2018). One of them is letterpress printing or relief pw.
This type of printing relies on raised type transferring ink to the paper. Thi@tates
a significant amount of pressure. The image is raised above the backgrﬂ*nked and
then pressed onto the paper. The paper surface is not smooth, but rather is indented by
the printing, which may be seen with oblique lighting or by uNxt, lithographic
processes rely on the deposition of ink from a flat surface, ma containing the
design to be printed in reverse. There are no indenta fou d"md\ere IS no
different in pressure between the image and non-im%brtions. I _S

In gravure or intaglio printing, an image i as_used the\dgign to be

T m\and@ig(cess ink is
ill @in, and when the

scraped off using a blade. Only the inkyi taadepressio
g@\ﬁthe picture. Gravure

plate is pressed onto paper, the inl%transfer i Tsh
N,
printing is used to print high-quali ateﬁals and «s ca]gt?le of half-tone printing,

which allows for the creation_of ferI r sh@As a result, a change in the
thickness of the ink or%;r indicates t |}$riﬂ®g method. Jagged edges are also

produced via Iaswng jj{ matrié(;?(l)cesses, particularly on diagonals.
Because the doL{t ima : out @‘fgrid pattern, only vertical and horizontal
lines appear mous, h‘ile iag'oneé?re stepped. The appearance of toner or ink
differs @on ’"QP).P‘ in@id ink printing resembles lithographic printing,

but rinting relies on the f@ﬂg of small particles of solid toner by heat, pressure,

printed is beneath the surrounding surface% latew

N
o_\ﬁb-q\ﬁh(Ellen etal., 2018).
: Corzo (2018) in his work stated among the printing processes available include
kjet printing, toner printing and intaglio printing. Droplets or particles are directed in

rapid succession towards the substrate, such as paper, in inkjet printing. Toner printing
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systems generate a latent image that attracts the toner ink using optical or electrical
processes. Afterwards, the ink is transferred to the substrate. Electrophotograpwlm
deposition, electrostatic, magnetographic, and electrographic toner print&\s&hods
have been the most prevalent types of toner printing systems. Intagli ing, which
is commonly used for banknotes, is the process of printing from an eggraved plate or
cylinder. The identification of printing process is possible si CM of the process
applied different principles in each methods of printing. md'image is either
directly or indirectly transferred to the substrate, depen n th mwsd.

Blayo and Pineaux (2005) conducted a study fundame cif &%%; of
printing processes, including offset lithogr ra\% grap@*ink jet,
electrophotography, and screen printing. % thoga\aph IS an a,@;zz:te, fast and

economical process of printing. It is t ting pro bas@‘h the antagonism

(friction) between water and ink. (Huminiu \se p t& covered with a thin
o N
v i Flo

photopolymer layer, the latter aphy is a direct printing

&
method that use a relief flexible Iat] ap qu@k to a substrate. The ink is
r, W

normally dispensed fro% cham‘tz chﬁsﬁh)ntact with metering roller called

$ &
“anilox” and CIOWO dlc:; es. Gguﬂe is an intaglio process in which a
n th av

ectJ&fnder is transferred to the substrate under

liquid ink storedsin theveells

¢ !

extreme pre bcree printi !E aetje?cil process in which ink is transmitted to a
NN

substratg’usinga sten€i Pnga ine fabric mesh of threads.

v

0 and Pineaux (ZOOB}‘in the same study explained ink jet as a digital,

N
@ct printing process where it can print directly from computer data onto virtually
G ubstrate of any size. There are two types of ink jet process; (1) continuous ink jet
nd (2) “drop on demand” (DOD) ink jet. The droplet generator in a continuous ink jet

process is made up of a reservoir filled with ink that is under pressure and undergoing
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vibration. The vibration raises the pressure inside the reservoir, causing a nozzle to
expel a spray of fine droplets. The droplets are deflected in two directions

perpendicular fields after passing through a charged electrode. On the othe@when
the pressure within the reservoir rises, one single ink droplet can b from the
reservoir through the nozzle in the DOD ink jet process. The second most used digital

printing method is electrophotography, often known as xerogrqemf aser printing. In

electrophotography, the toner used as the ink to be pr ust be charged and

transferred electrostatically. Then, the transferred tonerais fus M‘substrate

(Blayo & Pineaux, 2005). Laser printers and photocopiérs that used g'ap Ynot

utilise ink to print characters on the paper. Inst of fi@;/ divided
X

carbon powder and binders, as well as a Iase\a

& Siegel, 2015). \)

(<

at can be the subject
of investigation and Iitigation‘éachi es a Sim”((, the printing machines
mentioned previously in ter. }Mk 0 Mady;hgéible presence of extraneous,
individual markings o%o er. I}J;ry gdc
origins of the senj@chinef N eivirg&nachine of a disputed fax. In addition,
whether the faxw irst ¢

identify. Fa 9@ pos ess‘a
about t?@
msah

tim ate on which the fax \@éent. This header is known as a transmitting terminal

N
i \r or TTI. It will usually be in a special font that is different from the text font.

I
G attempt to forge TTIs is usually detectable by document examiners.
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ax of(a-)%& may be significant for the examiner to

l
eéalé%%er that describes some of the information

NN
nclyudi ?nam elephone number or other material as well as the



4.3.3 Ink Analysis

In an investigation where a document is believed to have been tampered W?-k
analysis or examination can give crucial forensic evidence. An examinati@e ink
on a check, for example, may reveal that the amount of money it is for m;gen altered.
It might even be possible to provide the police with the name of the in&ﬁsible brand.
Ink analysis is used to determine whether writing has been tamp}w'with, whether a
document has been backdated, the relative ages of ledger ies; and the document's

estimated age (Jones & McClelland, 2013). Among t ks of Wdocument

le and the c m'ci‘%gr:ges
v’

structi chniques to

oin@ut that, wherever
q g@ected during forensic
N,

examiner is to understand the composition of an ink

that it undergoes when it dries (Houck & Siege
Document examiner may use both chemical an

establish the similarity or dissimilarity\% It shoul

possible, the integrity of the acqui@%videnc

document inspections (Silva, T i, Za i de,((/ aga, 2014). Thus, under

most circumstances, non-d stm met §are initially performed prior

to chemical analysis t%ac furtheI harfh t6 thbcontested documents, which are
2 s

already exhibited asq@nce ir eo, ﬁ%mad Noor, & Wong, 2017). This is
because chemic@wsis \m:R)uldch the document when the ink sample is

!

¢
removed for a(ﬂ”s. D‘Q? ' (57
%’ N

F% han arcent Vs spot-ehémical (colour or crystal) tests have been used to

Y-
detect bath inorganic and orga@sbmponents in inks and paper. These tests are used to

‘@ush ink formulations, to presumptively identify an ink formula's constituents, or
t0 “sel

ect a solvent suitable for the following extraction of the ink. Spot colour and

lubility tests have been conducted to identify the sequence of crossing strokes of
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various inks, as well as to assess the relative age of inks of the same formula and on the
same paper (Aginsky, 2000). Y-

There are considerable differences between the inks used in printi@hose
employed for writing (Ellen et al., 2018). As the beginning, the resear erves the
manufacture and examination of the inks used in held-hand writifig Instruments.
Generally, there are five basic types of pen available in the wo W Each with their
own specific type of ink. Firstly, there is fountain pen that s a v'ater-based fluid
typing delivered to the paper with the nib. For more than aeentur twl‘n pen has
iting toal fo igi.ir_uf@i‘r;:ial
ad% mpligaﬁ'd mix of

been a favorite writing utensil. It was the preferre

documents in our social lives. Fountain pen in

chemicals, including colourants and other a

asig, Xie, & Han, 2008).

At the end of the World War w& the firs Ipoi@ n was invented.

Ballpoint inks are based on a quick-@ paste Wﬁg\d@ aﬁo the paper viaa small

N,
rolling metal ball at the tip of int [ﬁd}é?s made up of a complex

nts, yresinsp Viscosity adjustors, and ball

combination of colours, 'ﬁs, s[l
lubricants (D. Ismail, Desa, 2008 ( 0’
4 b 4 &
\r&l tro

Later, two WS of pla d%dlnamely porous tip or felt tip pen and

rollerball pen. W ese \h:21in \@f'—based fluid ink. Each of these pens has

one thing in %n; they ;II e é/etb‘g%ive the ink colour. These dyes are powders
S

N
that dis% olvents a fenceé\alled soluble dyes. These inks can be evaluated

usi hromatography techr@ e because of their solubility. Chromatography is the
N

‘@mmon utilized forensic methods for comparing and identifying inks from

oCuments. There is no scientific way to tell the age of ink on a document. Nevertheless,

e examiners may determine the combinations of dyes or pigments contained in each
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ink formulation using the chromatography techniques where a sample of ink can be
separated into its different dye components. Y-

Forensic scientists has developed various tests so that they are able@hose
with different chemical ingredients apart from one another. Thes start by
observing the ink on a document through a microscope to study its colour and general
appearances which may give a clue as to the type of pen used. The eye itself is a
powerful scientific instrument and capable of extracting ma of information
from a simple observation of ink on paper. For exam und Wi‘cation of
ovides| cle v’dgfgo; its
a@ as Lh\ey' are only
partially absorbed into the paper and their ture\is Vi distir;,é\;\-g.~

The next test would be to pla‘& on the mer@ﬁder infrared and
ultraviolet light using a special %of eqﬁ«%k y@\as a video spectral

N,
comparator (VSC). The inks ma%xce o?glo nder(tz;i;@ special lights. Chemical

compounds in inks can cau mo gi] n differen @\/S or show different levels of
brightness. This allow iner to tell/if disﬂ'@[ regions of writing on the same

N
\ o ! (J
i &) i iaﬁor*(?j(r'e)absorbed in the same way as visible light is

Ultrav!§ and infrared r
\
althoug ctediby t e. Simce most blue and black ink absorb ultraviolet light,

meaim its absorption and @éctance yields little information. The presence of
N

@Jhors in the dye molecules determines whether or not an ink absorbs infrared
@ y (Ellen et al., 2018). Such visual and spectrometric methods are only useful for
e

termining whether two or more papers are from the same source, but they are

around 20-50x, the appearance of a ball-point ink li

origin. Ball-point inks have a characteristic

frequently insufficient to identify the inks (Wang et al., 2008). Hence, further chemical
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analysis is necessary to obtain more detailed information on whether the inks being
compared really have the same formula. This is when the destructive techniquw
be used. (’}

Chemical procedures that require the removal of parts of ink o elements
can be used to further investigate the components of writing inks. Ghromatographic
techniques are commonly used to determine the combinations of “dyes or pigments
included in an ink formulation. Chromatography works o mi

;ile of separating

specific components of a mixture so that they may be tifie o.r\qqdred. Thin-
"X

hromatog h)l(l:&ﬁ&) are

a% i chni@; are used

extensively in document analysis for w racteﬁiza : coq@ﬂson, source

determination and dating of ink (Agin\goa). é
TLC is a separation process t@jes ca@%o t@'rove a solvent up to a

N,
plate with a small layer of abso »Nonvolatile anlc%("?norganic compounds are
separated using this metho mnpl &:’ *}he document and dissolved in

0 ;
a chemical solvent b%mtg tran%ﬁ td a@t TLC plate. The different dye
am

layer chromatography (TLC) and high-performance li

the two procedures used to examine inks (HPL

4 ¢ &
components conw dif@ %_ean be sorted out and examined by
placing this plate upright in 'nk W('téﬂ little amount of a specifically designed

¢
solvent mix g@ee ifthe co (ﬁeré:?om different areas of ink on a paper are the
%v NN
same oro{i{e’ t. Ifmeggg)yoneméa'e the same, then the ink maybe from the same
X

pen lf they are not the same, t@t‘he inks must have come from a different pen, hence,

p mg evidence that a document has been written with more than one ink. TLC has

@ the technique most favoured by many for its high sensitivity, short development
m

e and small amount of material required.
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Another option is HPLC, which is a separation method that uses high pressure to
drive a solvent down a tube packed with an absorbent (Gaensslen et al., ZOOW
advantage that HPLC has over TLC is its ability to determine the prop('ys the
major components of the mixture of dyes. Nonetheless, the apparatus reéqd a higher
cost compared to TLC (Ellen et al., 2018). For the past 30 to 40 years, this combination
of testing has proven to be effective in forensic cases. \)

Gel pens are more recent than any other types of pe Yl;t. The ink vehicle
of this pen is a water-based gel. The gel pens utilize a ro ball ec':hnnidto transfer

. oy
at used in bﬁll‘-@tand
k % rreL'@?solid gel

tha\ metal, ball U@Y:he solid gel
into a liquid as soon as the pen is usewahen SmMoo flov® er the metal ball

onto the paper. It is difficult to te(% pensﬁh‘T Q{k’fethod since they use
N,
pigments that do not dissolve ir%&s. 0 u <<<}(?
N@d for ink analysis. RS is an

Alternatively, Raman e}ts
U@ towits non-destructive nature and ease

increasingly popular c% in
: & ,
of sample preparat mﬁell, Sle gb()rne, & Speers, 2013; Braz, Lopez-
Lopez, & Garc@ 201 'nalyélﬁan be performed directly on the paper
E ‘

need to_r 0\!% tb_ej' k through extraction or physical methods
NN

surface witEs
(FIoren{{t, § ZOGS)DB%an sp&froscopy is a scientific technique that uses a
Y-

micmﬁe to direct a laser Ii%‘}‘lt a certain wavelength onto ink on a page. The laser

ink from the ink reservoir to the paper substrate simil

rollerball pen (Florence, Harralson, & Barabe,

when the pen is not in used, however, fri

Q

r xith the ink's various chemical components in such a way that light is scattered
ack at different frequencies that are unique to the chemical structures present. This
aman scattered radiation is collected and sent to a spectrometer, which converts the

various frequencies into a spectrum (Claybourn & Ansell, 2000). Chemicals in different
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brands of ink may differ. As a result, the Raman spectra generated should be unique.
This technique will provide a fingerprint or chemical signature that can be To
compare inks and allow their identification (Braz et al., 2013). ('}
Printing inks differ from those used in pens in the sense that th@&gon based
and have high inorganic content. The first tests to be performed, jUSt ITke other forensic
science methods, are those that do not cause damage. If these V|de an answer,
there is little damage being done to the document to m?dern analytical

The first

é

techniques. There are two purposes of testing the compo

goal is to determine whether the ink on a questioned ment matc tlie n the

e o@ printing

Ygoal of the

genuine document. Often, this is unnecessary

will reveal clear differences through w*d\iy

examination is to compare them to othwa i [ 1SCO % at the suspected

source of their production (Ellen et 18)

<

It is important to note cumsht e nagg}g. akes progress by the
development of new techni \mdl m the m k@s for testing inks described
above, document exan%zlverm S, a dt stitutions conduct research into

.‘
various techniqu s ere ari ther methods and techniques of ink
examlnatlonw ha ot 'lnth dy
'
D) \(J
4.3.4 P e I ysi
gty o
ﬁst ocuments are on paper. Undeniably, electronically stored
\

i tlon plays an increasingly important part in administrative and financial

: ivities. However, the traditional (paper) document has a place, and thousands of

fferent types are used for documentation purpose. Analysis of paper is just as

important as the ink itself. In particular, examinations of papers provides very important
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data in the field of forensic document examination. Not only the physical properties of
the paper and pigments are examined, but also their chemical composition (Mew,
Rajkd, & Galbécs, 2014). ('}

Paper is made up of a raw material called pulp and this comes froﬂ'&ulose and
hemicellulose of the wood, mixed with cotton and other fibers. Physicalfproperties such
as strength, thickness, color, fiber content, fluorescence or mass/areaiCan be measured
to compare different sheets of paper. Comparisons of aY;r

c'ing to physical

properties are inexpensive and easy to perform. Moreovefgphysi I'ths!\agometimes

@

omposition of the &@Yr;ent

ar%' e pa@ﬁ through

ma\nu rer to@gﬁer. For this
purpose, x-ray techniques have been N) é

Energy-dispersive X-ray fluor&gsce (ED \H\s$ec Q(E%try is a technique that
"2 y N,
can be used to determine the%lal cS'mpo ition ()(Té’a)er. Compared to other

elemental detection meth m a -destructive,_Tapid, multi-element, highly
accurate, and environ riendl sid. @’ero et al., 2004; Yao, Wang, &

Zhao, 2015). Furth re, reseil

destructive in nature. Nonetheless, by understandin

papers, the forensic document examiner is capa

—

their trace elements, which can be differen

D

spectrometry (MS) techniqu

!
¢
of paper sige':&aly better (V. Eg laé?oeijer, & Van Der Peijl, 2009). Checks and
\
I

bankno averreceiy ttenﬁ&h Spectrometry techniques such as infrared and

Rarw&:ctroscopy are used @aracterise them (Calcerrada & Garcia-Ruiz, 2015).

her than that, Fourier transform infrared (FTIR) analysis is also a non-

& uctive technique using infrared spectroscopy. The procedure in this technique is

latively simple and quick, allowing the components of mixtures to be identified

without the use of a physical sample (Udristioiu, Tanase, Bunaciu, & Aboul-Enein,
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2012). Raman spectroscopy is a complementary technique used in many types of
document examination including paper analysis (Calcerrada & Garcia-Ruiz,W.
Raman spectroscopy and FTIR analysis often used hand-in-hand to impr@v. tests
(Calcerrada & Garcia-Ruiz, 2015; Udristioiu et al., 2012). A

In the last decade, the examiners have employed the technique” of inductively

coupled plasma mass spectrometry (ICP-MS) for the characterisation of document
sc

paper. Even though this technique is destructive in nature, verrl advantages in

Sis, iw‘ivity and
P-MS proyi es]a&ééiive
t p% ase x@ae a page
niqni 0 an et@:'z\:e method to
show the dissimilarity of the pages co@y (Spenc ker.@%yrne, 2000; Van

Es et al., 2009). (,) \3 A
N,
For examination of the se%zturegof thespaper Q(B:xample; currency notes,

the examiners look for er rk,r itizing, v@e colored fibers, invisible
Watgrma

term of its speed, quantitative and multi-elemental
precision. A study conducted by Spence et al. shows
and robust technique for the discrimination of

in a document may have been substituted,

r@tonsidered as the safest security

4 $ &
feature since a wa G%k cw cremé&.during paper making. Sensitizing is

destructive in nature “wher | icagfded into the paper to give a chemical

fluorescent fibers and ity'threads.

¢
reaction sho ﬁ@)lora on a ofrenc‘é?reversible. The invisible colored fibers are

N
rather s% visit fd fibs&except that these can only be view under ultra-
b 9y

violgt light source. Security th e@s’ can be incorporated into the paper providing a very

h%&ree of protection against counterfeiting.
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4.3.5 Other Examinations Performed By Forensic Document Examiner

Aside from the abovementioned document examinations, forensic do?nt
examiners may use their expertise in many other areas. For instances, 1) the tion
and decipherment of charred documents and indented writing, 2) age m&ination or
dating of documents, and 3) the detection and decipherment of docuwﬂteraﬂons.

There are cases where the perpetrator tries to destroy i |ncr|m| g documentary
evidences by burning them. If the documents are recove re bflng completely
destroyed, chances are that some of the writing can besidentified & Slegel
2015). A charred document is one that has been pa%,burned r he ec’to m}pomt
where it has turned a very dark colour and R‘A burnt
document is extremely fragile and must be $ pioc Wlth me caution.

(Doud, 1952). This problem can be so s eral wa fuI examination

using transmitted light or using no Ie light %p @tend the examiner’s

N,
vision. 0 d Qc_')
&
The writing on a char. d mT reco most easily with a spectral

comparator. The forer% ment exami rsl se@ﬂ the fragile charred paper with

chemicals that can |ghtly sp[ N tto %ﬂga it much easier to handle (Gaensslen
et al., 2008). T e ana urnt ment is preserving the ink or toner, and

¢
providing as ontr tas ssﬁlea}(@een the darker, charred paper and the ink or

S
o

number of S|tuat|on¢§mdented writing can provide valuable information.

toner ( K |egg1,

f&:

ring indented writing is possible because when a person writes on a sheet of
r, particularly if firm pressure is used, the sheet underneath will have an impression

hat was written on the sheet above (Gaensslen et al., 2008). Forensic laboratories
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usually used the low-angle lighting method known as oblique lighting to visualize

indented writing until the development of an electrostatic method (Harris & Leev

The use of an Electrostatic Detection Device (EDD) such as the tatic

Detection Apparatus (ESDA) machine, can visualise documents ttﬂ'&y include

indented impressions that are not visible to the naked eye. (Houck &¥g~el, 2015). An

EDD visualises areas of indented writing using applied charge Nr, making them
\o

visible to the naked eye. The ESDA utilises the principl er‘fed areas of the

document carry lesser negative charge than surrounding s. A a e toner in
the device will be drawn to these locations, disclosin indentatio h‘t ‘r@}emst
In most cases, the indented writing can be clear ree'e information, the

results might be photographed. Using this hn ue,

etlm@ggslble to see

indented writing on a pad Six or mor eet own (Ga en @‘ 2008; Harris &

Lee, 2019). \T &

Forensic document exa e frghuen kg(/ ether a document was
authored at the time it Was |f i ed o {%red afterwards. Context and
technology are two p% t" 1 wil e'lp@forensm document examiner to
estimate the age docum‘e ssle G}al, 2008). Examining the paper's
composition, a ate per the inks used in the document can all

provide sig n mfo atlo of’de{jr%mmg the date of a document. The task of
foren5| % t examin ';s to Icé\ K for any signs that show a document was created

at a nt time other than cI&@éd (Purdy, 2000).
% cument examiners are also asked to determine whether a document is the
ntic original or it has been tampered with. People alter documents in their favor

Q economic and personal gain. One of the ways to identify if a document has been

altered is through a careful examination using good lighting and a stereomicroscope
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(Gaensslen et al., 2008; Harris & Lee, 2019). If this fails to disclose any alterations,
several other examinations are possible. With the current state of technology, tw
many ways to alter documents. For examples, through obliterations and er@
Obliteration is the overwriting of a sample of writing or printi ith another
writing instrument such as pen, pencil and marker. This action may“e accidental or
deliberate. The method for determining what is written beneatﬁ\&bh‘eration depends

on the original writing and the means employed. Infrared [ tion'may be the best

way to examine obliterations made by ink . .\d

“ay
Erasures can occur in number of ways su%asive rasur. almd _\éh}mical
i

erasure. Abrasive erasure involves removing Wit 't?a\ﬂfa Ve eraser material

atit i;@:{;nger visible
era@% and determining

while chemical erasure involves dissolving oxble

(Houck & Siegel, 2015). The typical awaor deciph

the content of the erasure is throug igue ligh \nqin

=

a@*analysis. Visualizing

N,
the deleted text has been mad ier'by usﬂlg c puter(f}%?hre enhancement. When

writing that has been totall as&or 1 onger visihle'to the human eye is scanned

into a computer, it can imes be seen on the Eca@d image (Leaver, 2006). Besides,
4 ’ &

forensic documen'r@ners cla \k\ or enﬁrzs mechanically by using a very fine

powder such as h@ ium rint er (Gaensslen et al., 2008). Even though

¢ =

it may be fa'!j%y to notice“an %rje, determining what was wiped is frequently
\
more c% b g (e 4\
X
:. Nideline for the Submission of Document Examination Cases

Department of Chemistry Malaysia produced a guideline for the submission of
cument examination cases at Forensic Science Analysis Centre. The guideline served

only as a recommendation for the submission of documents for examination. In any
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case where the samples does not meet the recommendation, cases may still be accepted
and examined but, in some ways may affect the final opinion in the final repw
first step is to submit an application letter to Director General of the D@nt of
Chemistry Malaysia in accordance to the guideline. Document exarnﬁ‘;w fees are
being charged to individuals and the private sector. Applicants are regdired to enclose
a cheque or bank draft according to the payment rate. The do Msubmitted must
be original documents. Copies of the documents will be %Zny if the original

documents are not available or attainable.

\.d, T
Guidelines for the submission of document@ion cases rdir@ypes
of cases are as follows: 4 \Y
\
{ X
1.  Examination of Handwriting and@ﬁre W

&
The required documents are: O
a)  Disputed document N
[} A
- Disputed do Sare ibited fro ing disclosed to the writer.

b) Set of handwr gnat're men@br comparison purposes, as

(
follows; % \,’ “éyb

a w dc@raneozi%pecimen

N
Ne

b. Mues ed Spesimen
examples of.Signature/handwriting on a blank piece of paper
’ <

(7]

edwriteryis still alive. The number of signature/handwriting
B

the suitability, size and space for the signature/handwriting. The

estimated number of requested specimens are 20.

A‘" >
\ ona p?@? of paper can be increased or decreased according to
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2. Typewriting Examination

10 examples of typewriting from the suspected typewriters are r ]

Typewriting should be in accordance with the text of the disputed@lting

including punctuation, spacing between letters, lines and paragr

3. Examination of Alteration \,z

Only original disputed documents are required. Yb

4. Authentication of “Official Documents”

N,
Examples of the same type of official docum and contemp r)l doaggnts
Y
4

are required.
\ \,‘T

5.  Analysis of Ink and Paper

"

X

Samples of suitable ink and papwauired. 6
6. Identification of Printing Ecea o
t

sar uirgd.
N
I 7ls

Only original disputed d\
7.  Examination of ind ;ion

Q It could be safely alluded that this part is perhaps the most important part of this
u

dy. The third research question represents the overall aim of this research which is

to examine the application of forensic document examination in Syariah courts. The
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data from various credible sources as mentioned in Chapter 3 are analysed and presented

in this section. Yv
Based on the previous studies, there is no doubt that forensi@vvent

examination is advantageous to the justice system. Problems of identi QN in cases
such as forgery, fraudulent signature and other questioned documents'ean be solved by
conducting the scientific examination. Forensic evidence implies an‘eXpert’s scientific
opinion which assists the court of law in many ways to imp n 'usti'e. Interestingly,
the grounds of admissibility of forensic evidence can be d in the Ws tradition
g
(Sunnah), the companions’ consensus (ijma‘) and retatign o r'stié?)’fihad)

(Baharuddin, 2017; Haneef, 2006). ' 4 T

\ N
en fo@:z;hat forensic

ibleé‘an expert opinion

Being one of the branches in foren cience, i

document examination is significanth\%)le and a
(ra’y al-khabir) in court of trial. E@yjopinionﬁe Yth
%no

N,
decision on matters beyond the j w?edge. dsla&r@w of evidence, evidence
is known as ‘al-bayyinah’, @ehl Ve te w% fers to anything which may
help clarify, elucidate n any right, at[en@interest in a dispute (al-Qayyim,
4 ¢ &
1953) while garin eans @ hic@ be used as proof or evidence to
istenc

establish the ex r no istence of,a{hing. Evidence derived from the forensic
¢

(;z@'t in making the right

expert wou g@fall nder the {ub'e/%t’)of qarinah (Haneef, 2006; Nawi, 2002).
< %@4

NN
Therefo% inat cted% its explanation could serve as corroborative
evi in court of justice. 2V
N N
IS subsection is divided into three parts. In the beginning, the findings on the
G issibility of expert opinion is elaborated. The second part describes legal provision
n

d other rules on expert opinion including decided cases to understand the application
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in courts. Last but not least is the third part which explains the expert opinion from civil

court perspectives. Yv

4.4.1 The Islamic Legal Position of Expert Opinion (ra’y al-khabir)-\

Shariah law recognizes expert opinion as one of the methods of in courts

(Anwarullah, 2004; Othman & Hisam, 1996). As mentioned eWany analysis or

examination conducted by forensic document examinwzport d in order to be

exhibited in court. Such report is admissible in Sya ourts sWt opinion

L ]
provided that all the requirements are fulfilled. ' (,}Y'
=\
Since the time of Khulafa' Ar-Rasyidin, expést opinién ‘ha een\/@opted in
Islamic judiciary (W. A. F. W. Ismail et al., 2015).t is i oftmézggans of proof

accepted in Islamic law of evidence. @me th hentici r genuineness of

document, the court subjects it to the-process o nTcat ,t\u the event where the
authenticity of documentary evi resehted is questi , the court may ask the
%j theQMsen field. Syariah evidential

an expert (Shariff et al., 2019).

opinion of those who are profikhgor are
principles does give gréat impertance J the
Their opinions are r@d iSSi
knowledge (Othré&Hi l
As stat@?&m -Ja
o

ini
'l

(%]

!
imJin (’Eﬂlq al-Hukmiyyah, ra’y al-khabir or expert

a@on skilled in a certain field (al-Qayyim, 1953).

opinion refe the ?s m
§9 i
In Arabic, the word ra’y mean@p nion and al-khabir is derived from the root word

\
k Nd khibar which means experienced, skilled, acquainted with and expert.

efore, expert opinion means the opinion, evidence or testimony given by someone
h

o is skillful in a field or issue (Bahnasi, 1989). According to article 1689 of The
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Mejelle, the reports furnished by skilled persons or experts are admissible in court even

though the word ‘evidence’ is not mentioned (Hooper, 1990). YV

The expert opinions are used to assist the judges in making decision that

the court satisfied with the competency of the expert. Scholars*d on the

admissibility of expert opinion based on the verse of the Qur’an whicR-?ntioned:
a

¥ (i€ of I dal ilabendl) tos Yo, ¥ 25 e Gl g}

:/
e
g C.\
‘g %

“We did not send (messengers) before you (O Pro, exdept
inspired by Us. If you (polytheists) do not kn this already), eg ask\Y'
those who have knowledge (of the Scriptures)” _{')

‘ (Sifrah al#Nahl 16/43)

N

The phrase ‘those who possess the w (Wisdom)’could e interpreted
cipl

as "those who are knowledgeable in theirdi ines."” (A

A
nyree t@ﬁe‘tt (&xpert opinions bind the
6 e,
9 Q—
_io
In accordance with thewijti j the jurists, validity of expert opinion is
|
derived from the story ophet %S.JP% the Sunnah and the practice of

the companions. ;@ory@met Yusuf'struggled to escape from the grip of
the wife of aI-Aw tingh? irt go@?n from the back. In such situation, a wise
k

2019). Some of the Muslim jurists e

courts (Othman & Hisam, 199

¢
(Q il |
man from thegwvoman’s Kins id t@he shirt’s being torn from the back was a sign
of the ulness of gt Y@ claim. The man’s skill is similar to that of a
foreA@ert today. This me@'ant constitutes as an authority to the admissibility of

the\rt opinion in Islamic law of evidence. Based on this story, it can be inferred that

q pinion of a skilled person is highly recognised during that time (Baharuddin, 2017,
aneef, 2007).
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Based on the Qur'an's injunction, genetics plays a vital role in paternity. If there
were multiple claimants to a child's paternity and no clear proof in favour ofw
them, the matter was settled by consulting expert physiognomists, who establi who
the child's father was. They used their abilities to compare the physEAgits of the

child’s physical body to the claimants (Banu az-Zubair, 2007). This Is‘documented in

the narrative of Usamah, in which the Prophet SAW determined mah's paternity
gnly

based on the assessment of a lineage expert who based his a i Fn acomparison

eef, O%!&)\d

once decitled c&%y's

between resembling bodily features (al-Daraqutni, 1988

on thedst Ba@z-Zubair

(2007), one of the four basic principles in | i bics and law b@\;ﬁ:h paternity
may be established is by attribution&anciple 0 buti@ﬁs that "the child
belongs to the bed (where he or sh@jborn),' \k&)w

"the infant belongs to the osten%er." ﬁe is

be flogged after discoveringshe prer ile sti married (al-Daraqutni, 1988;

Haneef, 2007). z '
anee ) % p , 0’

paternity based on his parents' bedding (firash)

@I-walad li'l-firash, or
5. 0
orsai ave ordered a woman to

Other than th ang thf he cﬁpﬂnions of Prophet Muhammad SAW,
there was a situ% ere 'mar ei}%fltted to the clever finding of Caliph ‘Ali
¢

in using ex %al te¢hnigu to&o g? case. In this case, a woman went to ‘Umar
% N
and Iod% plaint.th e had&en raped and there were stains of semen on her

bod, ress. ‘Umar consul@&li to determine whether it was semen as claimed by
t \nan. ‘Ali then soaked the traces of the stains in boiled hot water and they all
ealized that it was egg white rather than semen (Haneef, 2007; Nawi, 2002). Among

e examples listed by Ibn Qayyim where expert opinion is applicable include

determining types of wounds from medical doctor’s opinion and seeking for a
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veterinarian’s view to determine animal’s medicine (al-Qayyim, 1953; Othman &

Hisam, 1996). Yv

Since expert opinion is admissible in Syariah court as garinah, it is @ht to

dive into the discussion of Muslim jurists on the acceptance of garina mic law.

The term al-garinah is an Arabic word originates from the word al- Wanah which

literally means together, connected, related and befriended ;M |b et al., 2018;
m

Mutalib et al., 2020). The word garinah is also said to c t e word garana

.Si |Mmad Fathi

Bahansi describes garinah as together, accompan related: A r‘llf@ZOM)

which means ‘connecting something” (Muhamad et al.,

defined garinah as connection, conjunction; n, u nfo iliati linkage,

association or indication. Qarinah is als o no cedu?s arah Vzramat which

means signs (Mutalib et al., 2018). O
According to Wahbah al- Zuh arma |n 'ﬁl‘ch points to a certain
meaning either in the form of ] C|rcu stariees, ac@r omissions (al-Zuhayli,

“

1997). It can be construed %lg rev WhICh is circumstantial in
nature which may corr% ly glvel de |t|v&b'pre35|on of an occurrence of any
relevant fact or an Wn ISSL'e I\gamad et al., 2015; Othman & Hisam,
1996; Zaydan, &\ ', qaﬂ%f is deemed as a proof by related facts. A

logical infer be d rlved orﬂ'alt/g?ng done or from circumstances by virtue of

WhICh r begome flnlteé\ a sign that makes the matter certain is another

defl of qarinah (Anwar®2004)

% jority of the ulama’ from the four scholars have accepted and recognized al-
ah

& as a means of proof. Most authorities, particularly modern legal scholars, see
xpert opinion and forensic evidence as a form of garinah and express their evidential

value in accordance with the rules that govern garinah (Haneef, 2006; Nasri & Md Noor,
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2020b). The grounds for admitting garinah is based on sources in the Qur’an, hadith of

the Prophet SAW and through the practice of the companion.

Allah SWT says in the holy Qur’an; (0\

’ﬁz}}szcﬁfbfﬁ/a//’» .z - ~ 14 P
s AT (8l (83 EJ5 L 5 JBea S aly - dunsed e 95T &
£ Osasnt B e HLILLT TS Uaan
“And they brought his shirt, stained with false blood. H Mﬁed, “No!

Your souls must have tempted you to do something gevil So I can only
endure with” beautiful patience! It is Allah’s help th ek to bear your

claims”. \\4
urah Yu 2.‘18):(-

| &

Imam al-Qurtubi in his tafsir mentioned that t qaha ’ﬁa ee one?t-his verse

X'- N
as justification to rely on garinah in solvi% relate Mems. ophet Yusuf’s

tori

brothers made a grave mistake when R O

blood, as if a wolf could ravage a person to d W&Tu I’e{king any teeth or claw

marks on his clothes. The jurists a nimeus in t&ir v@hat the Prophet Ya’qub
o

AS has treated the bIoodstainM as evi that .E;ﬁfhet Yusuf AS is still alive

N
(Zaydan, 2007). The i entqf Prophwf’ $ s@as torn from the back resulting
from his struggle to,escapefsho

atyt'is a éjenah leading to the conclusion that
Yusuf AS did no }ole lhe ife of a@z as recorded in the verses 25 to 28 of

N
Surah Yusuf @1 & i%gﬁé). (,)(J
O
M@(Sts %gr ed that e@?&ample evidence from the Sunnah of the Prophet
$

Muw AW to justify t se of garinah as a mean of proof. It has been

e Wed that giyafah is acce\pted by the majority of the ulama’ to prove nasab. One
’ éﬁe

reasons is based on the story where Prophet Muhammad SAW at one time met

Oshah RA with his face beaming (indicating obvious pleasure) and said to the effect,

“Madjaz al-Madlaji have just been observing Zaid and Usamah, after covering their
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heads while examining their feet. After making the observation he said, “Their feet have
similarities with each other.” The Prophet SAW became sure about Usamah’s p

when the expert (Madjaz al-Madlaji) found a resemblance between Zayd @mah
(al-Daraqutni, 1988; Othman & Hisam, 1996). This event indicated th judgment
was made based on garinah since giyafah relies on circumstantial e Wto establish
someone’s paternity. The righteous caliphs have followed the otS s of the Prophet

SAW by applying giyafah as a method of proving nasab. aliky Ahmad, Shafi’i

and others have accepted applying giyafah amounts ply. ngWh as well
23

(Othman & Hisam, 1996; Zaydan, 2007). J _\f-}
The Prophet SAW had once given an ord ostand f rtic@'hould be

given to the person who claims and able to“@élescribe th es of rticles which

he had lost. This method is clearly bas q} ah since arti@‘fost were returned

to the rightful owner on the basis atchmg %tio ,(}*fe companions of the
Prophet SAW had also given th ent 9n thebasis of nah For instance, based
on garinah which is self- e aI| ma ce imposed the Aad of zina

on a lady who became% witho #b nd»b’ns is the opinion of Imam Malik

a
and opinion of | Ahmad r than that, Caliph Umar RA and
Abdullah bin u&A h ted on the basis of the odor of the wine
being emitte hIS uth |sq's adj?ne opinion of Imam Malik and his followers
(Hanee %

thmé! 'sam l@ Zaydan, 2007).

mphasis, the majori the ulama’ have accepted garinah as one of the
& \@“'

‘% proof while there are also other ulama’ who have rejected garinah. Their proof
Q dmitting garinah as a type of evidence is based on the authorities from the Qur’an,
unnah and the practice of the Companions as stated previously. By looking at the

present day forensic evidence, it can be deduced that forensic evidence can be adopted
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by Islamic law on the grounds that expert opinion (ra’y al-khabir) is admissible in

Islamic law of evidence and ultimately serve as evidence in the form of gar r
circumstantial evidence. ('}
4.4.2 Legal Provisions and Other Rules Y'

The legal provision on expert opinion is specifically mentio nder section 33

that when the court has to form an opinion upon a poi law or ef 'science or
L ]

art, or as to identity or genuineness of handwritin@er impressio ?r ggﬁ to
determination of nasab, the opinions upon that point 6f persogs specially §g@'ed in that
foreign law, science or art, or in questions @Qr 'neneé&ﬂandwriting
or finger impressions or relating to d@on of
provides opportunities to the partie(%)reserﬁ\?[?p- on-hased on the result of
scientific examination. In orderf% expétt’s opi fon 20 \relevant and admissible

in court, it must fall within th&a‘ggor opir'Kl-e\n stipulated by this provision.
1 evi

of Syariah Court Evidence (Federal Territories) Act 1997 [Act g]. TFe section stated
oreig

ah. This section

=
D

From the wording, it iS also¢clear th nce\'rg. he form of expert opinion are

‘ 3
admissible in SyariahQrt sai Ym.Q arz‘naé}’
Based on t)(e%ging m ing(o-f}ex%pert opinion may also include various

!
explanation af%a ing, FOr i me,(iil’f)]e case of Mohd Alias bin Ibrahim v RHB

Bank B %nor LzbZ].):S L@, one of the issues before the High Court is

whether,Shariah Advisory Co Y(SAC) was usurping the court's jurisdiction in
&

N
M\ing legal issues that are within the court’s jurisdiction. The High Court further

: d that the SAC’s ruling is an expert opinion in Islamic finance matters and it derives

binding legal effect from the impugned provisions enacted pursuant to the

jurisdiction provided under the Federal Constitution.
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Besides, the application of expert opinion is demonstrated in the case of Sulaiman
bin Takrib v Kerajaan Negeri Terengganu (Kerajaan Malaysia, intervener) an
applications [2010] 2 ShLR. The main issue in this case is whether the Fatw@wittee
was empowered to create offences and whether the term ‘the precepts*m was to
be confined to the five pillars of Islam. The court stated that the fathished in the
Gazette is made on the direction of DYMM Sultan and theref Nade by DYMM
Sultan who is the head of the religion of Islam on the ad O&: Committee. It
cannot be said that it is the Fatwa Committee which creates,the ¢ 'mwrlces.

The court further held that based on the eviden the three e rt'm@ve;, it
would not be correct to conclude that only the five,pillars of i€l m thQBFécepts of
Islam. The expert witnesses include the W r Ge?era f the.é?;{iah Judicial

Department Malaysia, the Rector of ntegnational Istapic U ‘<rsity of Malaysia

and the Dean of the International Institute of Istai Th g( nd Civilisation. The
N

court decided that they are Wor!%rt Wiﬂ‘l n Islacép
\5 &
0

ula Tak@s reaffirmed by the Federal

The decision in the ¢
Court in the case of FMZi Mat Jahy %‘Aﬂb‘v. Majlis Agama Islam Negeri

d &
Sembilan & Ors}$4 (@ oth%ﬁes in this case have also filed their
respective expe&pi nsb ffida@'(‘:' Among the expert witnesses include the
’ (,?}
Syariah Le iser jat the t&rn@lj eneral’s Chambers, the Mufti of Negeri
\
ke

Sembil

d—

Chdir. '9r ‘Agidah (Belief), Islamic Religious Council of Negeri

s

Sembilan, The court agreed t@ﬂ of them are all worthy expert witnesses on Islam.

:Exges believe that the term ‘precepts of Islam’ must be given a broad and liberal
in

: pretation in line with the authorities on the interpretation of the heads or fields of

e legislation.
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In the case of Shahnaz bt Majid v Dato’ Seri Mahmud Abu Bekir Taib [2018] 3
ShLR, the plaintiff in this case claimed for the payment of muta ‘ah from the dew
for the sum of RM 100m. The plaintiff had produced an expert witness bef(%&ourt,
a registered chartered accountant to give statements on the valuation of f*ts owned
by the defendant. The court satisfied that the expert witness in this case’was competent
and the statements given are acceptable and relevant since the witnessfwas expertise on
the related field and experienced in handling the valuation &d.a owed the claim

e
for mut ah. '\d
-3

| . M BNy
Besides, one of the early cases in Syariah court h applied sci t'ne{n) ence

in% Jaquz'007] JH
an oﬂfen under@ggn 80 of the

5_for commiti iII@‘intercourse. The

evi enc\hﬂ%f rpi\f*DNA analysis which
: ) o
pro ngt offenoe{?

&
In the case of Indastti |onl arifalaili @ussm @ Mukhtar [2018] 2

ShLR 70, the plalntlff% acti p Ve% “o court to order the defendant to
Saut to co

commit and in th atlv , ih the defendant as a disobedient wife

is the case of Pendakwa Syarie Negeri Sabah
23/2 237 where the accused has been cha

Syariah Criminal Offences Enactme

4,

court convicted the accused based o

has been tendered by the prose

‘f//i/ﬁ

‘i

(nusyiz) and n nt| to ce Ialntlff submitted that the defendant left
their matrlzs me fthe é |t ut hIS consent and refused to return despite
being to plaifti mmmﬁhout any valid reason under the Hukum Syarak.
Y-
e the defendant must @éclared as a disobedient wife. The defendant argued
t% laintiff failed to satisfy the requirements of the actions that must be taken by a
usSkand before a conviction of nusyiiz could be made on a wife.

6 The defendant submitted that that she had distanced herself from the plaintiff and

left the matrimonial home without the plaintiff’s consent on the ground that the plaintiff
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did not discuss with the defendant, as his wife accordingly, to the extent that the
defendant felt abused emotionally and mentally. The defendant did not call u

witness to support her evidence but adduced some documents which es@i her
case, namely, the note left by her to the plaintiff before she left the mafHNial home,
a letter of attendance of counseling, a police report on why the ndant left the
matrimonial home and a medical report. The court could not cWedical report as
documentary evidence which supported the defendant’s clai kc:u ¢ the defendant

did not call the document maker and/or the expert in the tov iwefore, the

"Ax
defendant failed to prove her claim that she had d@ﬂerself ro ebl@f and

left the house provided by the plaintiff, again AINtFRS Wi s, as,a legitimate
husband, was for reasons recognised by mmt anththe | Vﬁ:erefore, the
plaintiff failed to satisfy the requiremN procedu co Qron of nusyiiz.
The above decided cases imﬁasthe cru%v% g@ert witness in giving
relevant opinions in court Whi%luall)paffe the (Ex}ﬁn given by the judges.
Interestingly, Department }ﬂh Judi€iary Malaysia (JKSM) recently has issued a

practice direction regarding,the acce ;ry O:f{ fo@'sic evidence in Syariah courts’
N
\NQ. 4 Taééa/zozo (Pengemukaan Bukti Forensik

1ah). er this protocol, it has been agreed and

proceeding namely han Anla

Dalam Prosidi /d%hka

confirmed t &B‘lsic idences

N
one of t% ds of’] i gin Sy&h courts’ proceeding.

>
S
.Npert opinion in civil court perspectives
It is important to note that the current Syariah Court Evidence (Federal Territories)
c

t and evidence enactments of the states were adapted from the Evidence Act 1950.

!
C(ran e(:?eard, considered, evaluated and accepted as

In fact, prior to the existence of laws on evidence in Syariah courts, the Evidence Act
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used in civil courts has been referred as guideline to the extent allowed by hukum syarak
(Saifuddin, Markom, & Muhamad, 2019). The reception of expert opinion eV|
the law of Malaysia is regulated by section 45 of the Evidence Act 1950. @!nder
exception to the general rule that a witness may not give his opinion. *

The rule permitting the reception of the opinion of experts is relevant for several

reasons. One of them is because expert opinions are necessa to int out to laymen
Cect

the inferences they cannot themselves draw (Zafrullah, ')n 45(1) of the

in th foWerms
Y-v

of forgig ﬁr &f'splence
iti%' im@ons, the
. o

opinions upon that point of persons W skd‘ed hat mé’ér are relevant
facts”. \) é

Subsection (2) goes on to say “such per Ye cal 'd\experts” The opinion
\

of an expert is relevant under s ofth Evidenee A en the court has to form
an opinion in respect of the MQ -é\
i) Foreign Lav#. r,Dj !
i) Science rt, and I éj
iii) Identi le \égand@(ng or finger impressions.

It was s |n the cas féyee}b‘{)u Bakar Bin Ahmad v PP [1948] 2 MLJ

192% ’TJ') Yg\

e scope of section 4 c%w' be found in the commentary in Sarkar on Evidence

Evidence Act 1950 allows the reception of expert’s opin

“When the court has to form an opinion upon a

or art, or as to identity or genuineness of

1 Eat page 488 (S Augustine Paul, 2010) where, while recognizing that opinion in
r as it may be founded on legal evidence shall be the function of the tribunal whose

rovince alone it is to draw conclusions of law or fact-
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“There are however cases in which the court is not in a position to form a correct
judgment without help of persons who have acquired special skill or exp?ﬂm
on a particular subject, for instance when the question involved i@d the
range of common experience or common knowledge or when s tudy of a

subject or special training or special experience therein is negéssary. In such

P21

'sion... .

Expert opinion assists the court in the matter of Seience, rtWany other

cases, the help of experts is required. In these cases, the rule is relaxed and expert
Zdec

evidence is admitted to enable the court to come to a

'Y
technical field by giving opinion for the matter r assessin t.llt_@St be

Q the @Ect or has
\Ne .
.Such o n however is

d hi <<timony is merely

demonstrated that an expert witness has undert
special experience with it in order to pres

not binding on the court. An expert iwact witness;

advisory in nature. The duty of arc%art witn\% Q@E the judge with the

N,
scientific criteria he or she Willéasse the racity@e conclusions, allowing
the judge to make an impartﬁ' \s:de ior] e thosg*hteria (Parakh, 2011).
jud

It is of interest \% ere that j ;bse@ience in a wide variety of legal
4

contexts, both as p wral a tive gﬁers. Perhaps the correlation between
law and science'Q iall i 'ln thissfﬂentiary context as illustrated in the case
3 ‘

of Daubert enrell Dow P rr‘aceé}?cals, Inc. [1993] U.S. 579. In this case, the
%v NN
court h% e judgy 'gatek%rs who must evaluate the methodological bases

Yv
of g&ed scientific evid@ This mandate requires judges to have some

}hnding of research design and statistics, since they are required to examine the

@Eods and principles underlying the expert opinion (Faigman, 2006; Haneef, 2007).
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The principle duties of an expert witness have been set out by Cresswell J. in
National Justice Compania Naviera SA v Prudential Assurance Company I_Vm
(No.1) [1993] F.S.R. 563, also known as the “lkarian Reefer” case (Suthe@}oog)

The duties and responsibilities of expert witnesses in civil ¢ lude the
following: Y'

1. Expert evidence presented to the court should be, and should be seen to be,

the independent product of the expert uninfluen 3to'm or content by

s
the exigencies of litigation. \d
L 2

2. Anexpert witness should provide indepen

of objective unbiased opinion in reI
3. An expert witness should state f S ovxass ptlon Y; which his
opinion is based. He shoulo\ to consi ate@‘facts which could

detract from his conclud nion.

4. An expert witness s clearswhen tlcular question or issue
falls outside his A]v%‘«é

5. Ifan expert% is no I&}‘l}; @rched because he considers that
insuffici wa is ar ent ust be stated with an indication that
the own\'%us n an a(g%ﬁlsmnal one. In cases where an expert
'ﬁgs)/ho S pre eﬁ aU rt could not assert that the report contained

o

——Q

th, the wh ruths&? nothing but the truth without some qualification,

Athat qualification S@E stated in the report.
%\ If, after exchange of reports, an expert witness changes his view on a material
Q matter having read the other side’s expert’s report or for any other reason,
such change of view should be communicated (through legal representatives)

to the other side without delay and when appropriate to the court.
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7. Where expert evidence refers to photographs, plans, calculations, analyses,
measurements, survey reports, or other similar documents, these
provided to the opposite party at the same time as the exchange@rts.

In this study, references have been made to court cases in ord derstand

further the category of expert evidence on handwriting under section 45/0f the Evidence
Act 1950. The case of State (Delhi Administration) v Pali Ram [1979] SC 14
showed that the judge should not decide in the matter of mg' comparison. A
prudent course is to obtain the opinion and assistance o Xpert. st of Syed

held that while ft i_i%}?that

a judge who sits alone has the authority to wei % 0 ap,@' his own
Y.

formé?s own opinion

ion kmatter that could

Abu Bakar Bin Ahmad v PP [1948] 2 MLJ 19, the

e,@h' this case, since the

document was not examined b)%vvriti g experty it \A@(‘?ncorrect for the judge to
\n &
e receip

come to a conclusion that Lﬁ Wr gln ipt red to come from the same
pen used by the appell ign his name and \M@e receipt number.

4 ’ &
M ce of &.bandwriting expert can be seen in the

The evidenti alue of ‘
ed K é&ﬁ'fbin Yatim [1997] 1 MLJ 64. The court

case of Public Pxosecutor

@
held that it szj law that e

In the cée{, r Sha atha&}/ Periasamy s/o Sithambaram Pillai [1997] 3
Y-
MLQhe court held that th@i‘é no rule of law, nor any rule of prudence which has

c%\ahzed into a rule of law, that the opinion of a handwriting expert must never be
e

!
enge @andwriting expert can never be conclusive.
NN

Q upon, until it is substantially corroborated. In the case of United Asian Bank
hd v Tai Soon Heng Construction Sdn Bhd [1993] 1 MLJ 182, the court held that

in a civil case, and especially in a criminal case, expert testimony on handwriting that
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is not backed up by cogent data showing the process by which he arrived at his
conclusion is not worth the paper it is written on, and that any reliance on such ew
would, in our judgment, constitute a serious misdirection warranting app(l%\urt’s
intervention. -\

To have some insights in regards to the qualifications of an exMe following
decided cases are discussed in this study. In the case of Junaidi biw"Abdullah v PP
[1993] 3 MLJ 217, the scientific nature and complexity y/rde

|'ce sought to be

proven would determine the specialty of the skill require n ex er\l’mgfection 45,

o _ Py
The court will be obliged to investigate more € ively and e[jly_inj the
ascertainment of his qualification or expertisew ar% ' of.@-'trade, or
S o

profession when the subject matter is moresscientific m‘d complica n the case of
PP v Muhamed bin Sulaiman [198 320, it eld@i"while the expert

must be ‘skilled’, he need not be so ecial s‘ah&e%n }nét) by experience. The
3 y N,
court held in this case that a 90\%‘ cheﬁlist quaﬁf?by training and practical

experience to be a ballistics }ﬁh(;l of Dato % tar bin Hashim v PP [1983]
2 MLJ held that even@f; ex ;Jf‘ ba’n@! through experience rather than
kno

d &
gedge in a particular sphere via regular

formal training, o'néﬁ;‘@t aci‘;?pe

contact with it4n t ou 'e's v@“ The court also ruled that an expert's
competency 's%limi ry‘ tio'n % ich considerable laxity prevails in practice.
Thougf%%'m mils illedi&\ﬁrough special study or experience, the fact that
he m& acquired his knoml&@‘g.professionally goes merely to weight and not to
admissibility.
Q In the recent case of PP v Dato’ Sri Mohd Najib Hj Abd Razak [2020] 8 CLJ
1

9, the admissibility of documents tendered by the prosecution has been questioned

by the defence. Since the documents tendered were in the form of secondary evidence,
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there are evidentiary requirements that need to be fulfilled. One of these documents has
not fulfilled the evidentiary requirements to be admitted as secondary evidence. i
due to the fact that there is no evidence of whether an original of the sau}ment
even exists and that there has been no investigation to authenticate the%*ocument.
The court refused to admit the documents since the truth of the contmve not been
proved by way of primary evidence, or acceptable secondary evidences'Generally, these
documents came into the possession of the relevant witness mt e originals. The
witnesses too have no personal knowledge of the conte fm thlcur‘r;nts.
Thus, the court found that the documents were not pr proved under h@lence
Act 1950, 4 &

Initially, the defence brought in the expert d ume\]te inert@;:onstrate the

alleged several disputed documents. w ss, the expertrep s never adduced

before the court. Eventually, the c%cided t\theYa re Of the defence to rebut
N
oot faf':h o

the admissibility with the no port has confirmed the

genuineness of the said doc % l N
The case of Moh rvPP[194 MLS@l concerned a charge of cheating.
4 ’ &
The accused ente;%ﬁirm \hm d C&any and induced the firm to give him
five parker fourﬂ son

urchase form purporting to be on behalf
¢

of agovern gﬁa)art nt. | rd€r ttéave that the purchase form was in fact forged
N
by the a% the prosec ?n sought to put in evidence a report made by the Acting
k.

o

Smcaay

(=} .
—
=
o

Dir f Chemistry, Malay%%is report, the Director stated that in his opinion the
p form was in the handwriting of the accused. The judge ruled that the report
anmot be admitted on the ground that it is incumbent on the prosecution to call the

irector of Chemistry to give evidence. The court conceded that the Director of

Chemistry could be considered a handwriting expert within the meaning of section 45
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of the Evidence Ordinance. This excerpt of the case implied that when the opinion of
an expert is sought under section 45 of the Evidence Act, the expert should giv?!u

oral evidence. Mere submission of a report expressing himself cannot be a@}

45 Summary

This chapter has explained on the findings of all three OWS of this study.
The forms of forgery that happened in Syariah court cases cigified This principles

in forensic document examination have been eluci accor iw types of
examination or analysis conducted by the exa%The applicat n’ of\ nsic
document examination in Syariah court includingthe camparis b.ei’Ween legal
provisions on documentary evidence exi 'ngmuﬁc\vith @Texisting in
Syariah court. \% O<<
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