CHAPTER 1: INTRODUCTION

X
K\

As a general point of view, it is agreed that the message of Islamyultimately provides

1.0 Introduction

guidance and direction in the best interest of the humani

'thdlih al- ‘ibad) as
zalit, Qkaal-smam2

and al-Shatibi ® in their works. The acceptance ofgthe concept that harl aQE’ all

about maslazah and mafsadah could also be in Za}bl

literalist school in Islamic law.* Maslakah itself an |n \i&g ncep i XzMaqasld al-

-

Shari’ah, and many scholars of Usil al- quh Maqasld al- Shar h'used the terms

‘magqasid’ and ‘maslakah’ interchan eabl t e%%

[{

This general yet essential un a ing is 0 ev spects and areas of Islam,

/

r
including familial relations d Issues: Fa yll% IS meant to be an abode of
peace, love, tranqunllty, just’and c H'e alues and objectives of the family

in Islam are derl in t|v I fro he Q |c verses concerning familial relations

and issues, m(ol\ﬂmg! tolprep d related to the familial rulings. One of the

prommen%pora @{ghﬁng ‘familial higher purpose of Shari’ah’

as a 3 pose that S o@' own is Ibn ‘Ashiir in his magnum opus, Magasid

L)
aI-Sh% ‘ah al-Islamiyyah, say}'g

@-Ghazﬁli, al-Mustasfa min ‘Ilm al-Usil. p. 2/482.
Ibn Abd al-Salam, Qawa ‘id al-Ahkam fi Islah al-Anam. p. 1/14.
3 Al-Shatibi, al-Muwdafagat. p. 1/1337.
4 Al-Kilani, Qawa ‘id al-Magqasid ‘ind al-Imam al-Shatibi. p. 129-132.
5 Baza, Masalih al-Insan. p. 35-36.



“The consolidation and proper functioning of the family constitute the foundation of

human civilization and the integrating factor of society’s law. Therefore, it h

one of the objectives of all laws in the world to take special care of t@y by

laying down specific rules for its formation and proper functioning.”® *

T

As a brief statement, it is worth noting that in the Maqasld scou , basically there

are three categories of Magasid, general Magasid, sp Maqc; sid and partial
Magasid. In this part, basic definitions of the terms are w

1. General Magasid : These purposes are d throt e e@g body of

Islamic law, such as the necessme s,o?nd wly p;ége.d magqasid,

<<

such as ‘justice’ and facﬂltatl

2. Specific Magasid : T rpos& ar ser\</§3hroughout a particular
‘chapter’ of the Isl I&iel@ of children in family law,
preventing cn% riminall law, Hd\@\/entlng monopoly in financial

s

transactlons

&

3. Part!i Ma asld The parpe_}(?are the ‘intents’ behind specific scripts or

\{b

witnesses in certa’{};ﬁurt cases, the intent of alleviating difficulty in

47/
/%

uch &s.thedntent o@scovermg the truth in seeking a certain number

llowing an ill and fasting person to break her/his fasting, and the intent of

QE feeding the poor in banning Muslims from storing meat during Eid days.’

8 1bn Ashiir, Maqasid al-Shari‘ah al-Islamiyyah. p. 430.
" Auda, Magasid al-Shari’ah as Philosophy of Islamic Law. p. 19-20.
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Magasid approach has several fundamental features and roles such as interrelating
universals and particulars and supervising the realizing of higher purposes of S ]

~

as elaborated in the next chapter. Moreover, the immense significance of @gaquid
also pertains to its absolute status encompassing the different times ams. At the
same time, the relative challenges, realities and issues are always i@of the new

fatwas as well as the most accurate, practical and more prionecrees of our

contemporary times.® This is the very substance of al-Q ’S aterrent, saying “to

always be stagnant to the scholars’ texts is astray ofWthe re 'giwell as an
]
ignorance of the intents of Muslim scholars and the e eneration of hf#n.”&}
’ b 4
NV

N AN

Accordingly, some Muslim scholars have steeng necb?n ferre eral classical

juridical opinions that once were conSidered Sweak’, but-after b@i‘scmtinized from

Y4

the Islamic point of view by referri@,Sthe M}zq .sid>$e g@\ons are recommended

- y N
to be applied in the diﬁerent%s and’ chal nges.l@qis dialectic relationship

between the Magasid and t mes] aflenges is:}ﬂdispensable for our times in

order to critically exami ZW challeng ahd@ues of the Islamic thought, in
\';p &
n

general, and to th&%lsl@ udeé_’m particular.
&

!
[ ]
The issues s&yleng relating fo the figh of family may be exemplified by several

_g. \ -
famlllal% that fave ?1 exte&vely discussed by researchers and scholars, for
instm&he compatibility of @.%BAW (Convention on Elimination of All Forms of
\

\hination Against Women) with Islamic law,!! marital rape,2 conversion to

Qaza, Masalih al-Insan. p. 401.
Al-Qarafi, al-Furag. p. 1/387.

10 Bin Bayyah, Magqasid al-Mu ‘amalat wa Marasid al-Wagqi ‘at. p. 119-210; Bin Bayyah, Mashdahid min
al-Magasid. p. 191.
2 Ibrahim, Family Law: Non-Muslims in Malaysia. p. 10-22
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Islam and its implications, 13 and custody of children. 14 Moreover, Bin Bayyah
suggests several issues relating to family relations to be revisited, including th?ﬂus
of maintenance, divorce, custody, and many others, in order to @ the
independent reasoning by verification of the basis of rulings.®® A
X~
Thus, due to significant changes reflecting various aspects and society, this
¥

research aims to tackle and address familial issues as on cru<lial areas of life
i

V.
and society, as it is highly concerned in Islam. In ligh Magasid al-%arl"ah, this
[
research is focused on the figh of family issues in the ysian fon by g@ning

the status of nasab (blood relation) of illegitim ildren. ¢ b &
NS é\Y,\»
(_}/ 19 &
O

1.1 Problem Statement c)
% @ S

“« Q-
\ &
There is an approach that u ie aII[ pretations e Islamic Scriptures and the
application of Islamic% ence." ter t'ipbly,&e discourse on the approach of

&
Islamic research a Wy ha' \seasele explored, creatively expanded, and

e e@‘ generation of Muslim scholars to the

o

ccordi Aﬁva@,/one of the problems in Muslim legal thought

contempora
\
IS i % erods <uni grsals Yﬁ purposes of the Quran, and dedicating to

paerivine texts based Qﬁe reductionist approach. Unlike the approach, the
Ibid., p. 120-121.
13 bid., p. 183-223.

14 |bid.. p. 300-337.
15 Bin Bayyah, Tanbih al-Mardji* ‘ala Ta’sil Figh al-Wagi . p. 107.
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prophetic approach focuses on creating a purposive universal mind; thus the verse

3:164 in the Quran identifies the fundamental roles of the Prophet.® T

Gy

Moreover, in describing the problem of some contemporary approacr@&he divine

texts, al-Qaradawi classifies them into three schools of thought, the'¥Neo-Literalist’,

‘Modern Denouncers of Scripture” and ‘Centrism or Moder '(Nn a more detail
3-

explanation of the features of the schools, while appraisi O(r:ration’ school,

he presents the negatives of the former and latter. A erteds by “hi r'nong the
fundamental features of the ‘Centrism or Mod@school are_the tc&@iive
analysis of the purpose of the divine text sul gﬂs i rul'wgTg and to
differentiate between the permanent puﬁ@ of %rarl an Y.changeable
means.19 \(') é

AN

O NS

n \

Furthermore, by using differen%/et contain guveﬁuilar substances, 'Tmarah

describes three general tr khe j ary é{&'ﬂic thought represented by

‘imitators of the past im” intellectual eri'cagQ,' ‘imitators of the western’ and
s

‘revitalization and wal’.@gxtensi udy on the universal principles of

rity t'b&flm jurists' approach that is considered

[ ]
over-conce %)n the parti Iﬁar(i?exts while giving a very small portion of
Ek. S

their fo% e univ Pnciplsé,\and higher objectives of Shari’ah.?

2Alwani, Magasid al-Shari‘ah. p. 41.
Al-Qaradawi, Dirasat fi Figh al-Magasid. p. 39-41.
Ibid., p. 155.

19 |bid., p. 174.
20 °Imarah, Azmat al-Fikr al-Islamr al-Mu ‘asir. p. 58-84.
2L Al-Raysiini, al-Kulliyyat al-Asasiyyah li al-Shari‘at al-Islamiyyah. p. 182.
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Based on the aforementioned highlights by the scholars, in sum, the crucial problem
viewed by this research is manifested by the limited presence of Magasid al-Shari ‘ah
o o | AN
approach in dealing with the Islamic jurisprudence's issues specifically _concerning
nasab of illegitimate child. Therefore, “Islamic thought mu ertake a
methodological study to articulate the Shari’ah aims, purposes and Qecfives so that
these may serve as introductions to Islamic studies in Vari%us ds of life,”% as

clearly stressed by AbuSulayman.

Since the mentioned problem relating to the theoreti e second pro Ie’n@atmg

to the practical as both is interrelated. Regardl ca se'v hola,oﬁnne that

ion and,é‘&;ence to the
madhhab (Islamic jurisprudence’s N and ov kin@% importance of

A
&
% =33
\ &
The same is for the cas%t_ gh y ”l% laysia, specifically on the
determination of the n% us of illegiti ;t!e e@hren There are two positions by

&

Syariah High Cou rﬁq&ernin?z %megltlmate child. The first, which is
also the predo ant positi 'ws |@?\imate children from being attributed to
their b|0|02!5 a er. |s 'ti& 'Q/ resemblance to all fatwa committees from

the approach's problem is also related to t trl int

considering the realities before i |ssu op |n|o

the d| ates Jjh 3y5|a s&apt Perlis.® Meanwhile, the second position

per |Ileg|t|mate child, tosge attributed to his/her biology father with certain
O

C 326

Qbu Sulayman, Crisis In The Muslim Mind. p. 100.
Ibid., p. 4-5.

2 Bin Bayyah Tanbih al-Mardji* ‘ald Ta Sil Figh al-Wagqi‘. p. 9.
% Hasan, “An Analysis On The Illegitimate Child Cases In The Syariah Court.”
2 1bid.




The polemic debate on the nasab of an illegitimate child in Malaysia |Ilustr
difference of opinions among scholars and their approach to mterpre@amlc
scriptures and applying Islamic jurisprudence. The number of case Iso been
increasing as The National Registration Department (NRD) statisticw that a total
of 159,725 children were born out of wedlock to Muslim mo Ne 2013. Of this
number, 53,492 were born in 2013, 54,614 in 2014 and 5 hl‘i.” Given these

i
problems and issues, this study attempts to explore and se a Maqugﬁproach to
[

Y
text. [The tl]aliét\;bn of

iI% d analysed in the

the contemporary figh of family in the Malaysia
Magasid approach in the figh of family will b

case of the status of nasab (blood relation)

\

1.2 Research Questions \% 0

1) What is the M. _qasld al Sha@ﬁﬁr@ on the contemporary figh of
- &
famlly’)

2) How to alls a'qasld al S art‘ah approach on the contemporary
figh Yy, i he a néa@(?the illegitimate child?

3) t theﬂa&@)}or pa&mters of realizing the Magasid al-Shari‘ah on

& contemporary fiqh@fﬂi ly?

hat are possible recommendations to resolve issues on the figh of family, in

05 the case of nasab of an illegitimate child in the Malaysian context?

2" Ahmad, “159,725 Anak Tak Sah Taraf Didaftar Sejak 2013.”
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1.3 Research Objectives

1) Developing Magasid al-Shart ‘ah approach for contemporary figh @y

2) Contextualising the Magasid al-Shari ‘ah approach on the figh ily in the
case of nasab of an illegitimate child.

~

A
3) Formulating parameters of realizing the Magasid al-Shari‘ah in the familial

issues. z

4) Providing relevant recommendations in light the pese ndings to
@

- o N \a
contribute to the contemporary figh of fa n the Case ‘aiﬂ?) f an

illegitimate child in the Malaysian cont&. \4' \Y

4

1.4 Significance of the Study C!) i >\y? §
% Q-

The study explores discour e Mc;quid al-Shari ‘ah pertaining to familial issues.

It also utilizes the the ethod'pui.rJ !3 in ‘Yh; Quran. The interpretation is
critical because all Nfromlthe\mningétﬂe end of the sarah (chapter) are like
a word in te@e co‘n 'vers@, and even the whole Quran, since the
meaning cb? canhot (feriqu unless it is clarified by other verses of a
differe cg br s E 4 Y%\

N

S
@vile, the thematic interpretation of the Quran is also a crucial aspect in
00 oring the Quranic concepts and the purpose of the Shari’ah. For instance, the

28 Al-Shatibi, al-Muwafagat. p. 3/351.
2 Ibid., p. 3/355-356.




concepts of tagwa, family and nasab in light of the Quran is derived from the thematic
interpretation since the ‘interpretation of the Quran by the Quran’ is Considewﬂe
most accurate, followed by the interpretation of the Sunnah.*® This i tion

urges us to employ inductive reasoning that is indispensable in extract'm;bg purposes

of Shari’ah.®* q

The reasoning is the process of using enumeration tha ertaI’en through the

sources of Shari'ah.3? This kind of reasoning is considered, fundame ecially in

Q iely usd it in their
o
exploration of the purposes of Shari‘ah. FW ibi as@s that if from

the induction of all the evidence ONQJ bm@heaning emerges
providing certain knowledge, it bec%the d@% e@d it is similar to what
N
is called mutawatir in meaning% N 4 Q(:)
So
N
Accordingly, al-Shatibi revaon ,’\duc [ eral, and in determining the

purposes of Shari‘ah in partieular.®* ¢, gLé/@ with Ibn 'Ashiir, who stresses that
an inductive exa@] 0 |1ume us i nts in the Qur’an and the authentic

N
Prophetic tradc mno s fort S‘ﬂnpel&ﬂ'g conclusion that the rules of the Shari‘ah

are based Qner reasgns and €au (rﬁat devolve upon the universal goodness and

' 4
benefi w society and irﬁividﬁ@s.35
S’
N =

I-Tayyar, Shark Mugaddimah fi Usil al-Tafsir. p. 271-285.
3t Ibn ‘Ashiir, Magasid al-Shart ‘ah al-Islamiyyah. p. 190.
Al-Shatibi, al-Muwafagat. p. 1/48.
% Ibid., p. 1/50.
3 Al-Raysiini, Nazariyat al-Magasid ‘ind al-Imam al-Shatibi. p. 312.
% Ibn ‘Ashir, Magdsid al-Shari‘ah al-Islamiyyah. p. 180.
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Furthermore, this study provides principles and references to utilize Magasid al-
Shart‘ah in dealing with the current issues and challenges in the figh of W
Among the imperative principles are the purposefulness of Shari’ah and_maslakah
as a principle of legal reasoning.3’ Based on the findings, the s gnulates
guidelines or parameters of realizing Magasid al-Shari‘ah basedWe Magasid
approach. These guidelines may be helpful as a reference %\;ﬁg with family-

related issues and challenges, specifically in the case of b tatut of illegitimate

children. '\d‘ \Y'
>
: \,‘Z‘
NN
1P s
N O
This study mainly concentrates on men@g;f% a‘tt;_}'than the law-related

aspects and discourses. The fo of tfﬂs study s t @pllcatlon of Magasid al-

Shart‘ah in contemporary @amlﬂ n th Ma@n context. The discourse on

Magasid al-Shari‘ah the examin ior{ cﬁ}ethodological issues of Islamic
s &)

jurisprudence in wrtlcula

1.5 Research Scope

ari’a Qvfns purposes and directives.

As a case study, t resear I6rre analyses the related familial issues in light
of Maqasld al-Shari‘ah

‘.specm?reference on the status of nasab of illegitimate

AThe findings of tt@ésearch offer the features and roles of Magasid

@w preference of different positions on the issue of nasab of illegitimate child,

36 Al-Shatibi, al-Muwafagat. p. 2/334.
37 Masud, Shatibi’s Philosophy of Islamic Law. p. 127.
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and guidelines for realizing the principles of Magasid al-Shari‘ah in the Malaysian

context.

1.6 Definition of Terms

Magasid Approach T
.h ll 4

As an extensive discussion on the definiton of Maquidvis presentedTIat’er in the
| I o "X

chapter two, therefore only a brief introductlon to the essential term is mentloned

herein. Accordingly, al-Raysiini's definition is OEJS sté@'by him,

Magasid al- Shari’ah can be simply un djas “t w@ﬂ the law was

an
R
O
N3

established to fulfill for the benefit ofN 38

This can be concluded that Sharz% Dall ﬁb%ﬁwlg b@ieflts to and preventing

harms from humanity. All tN andm proh&‘ﬁbns as well as the simply

permitted acts, have arls of wis m, @ secrets and interests to be
intri I

achieved. Indeed, this c JESJQan ‘ah gives impact to the study of
Islamic issues an@‘@ deq@\ all w@ in the light of Islam.
O

L
Meanwhile,gthe a)r pr I‘és Ueral meanings; one of them is “a way of

o—r

consid doing ?mg *‘e}d this meaning is intended by this research.

Thu&n combining the x@’ Magasid® with the word ‘approach’, it can be

CO\N\d that Magasid approach is the adoption of purposes and intents of Shari‘ah

3 Al-Raysini, op cit., p. 19.
39 «Approach - Definition.”
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as a framework in interpreting the Islamic scriptures, as well as exploring and

X
N
_{"
N~

examining issues and challenges in the Islamic Law.
Figh of Family

Figh of family is constituted of two words, the second is in ﬁeslis nd basically, its
meaning is clear, while the first is in Arabic and S urtt]er explanation.

Notwithstanding the precise meaning of the word ‘familyg, it shouldsbeStressed that

L ]
only the relevant meanings to this research’s purpo accepted nde @‘uz;ing
some other meanings. For instance, in a dictio re % fferentimeanings
of family. Despite the diversity of meaningSythe meani ily @th confines
to a social unit consisting of parents e children th ar n@%y the children of
the same parents; one’s husband (%e) and C\h‘&%a @Of people related by
(¢

ancestry or marriage; relatives.% q Qo—)
N S@

N
Meanwhile, in definir%(ccordi

&
unseen knowledgewmng' \k owleié‘e] hence, it is more specific than

knowledge. Fiq@h
’
Ona broadeE %Watio of th
S

NS
the pur% the Spea ‘5 spes& Technically it is the comprehension of the

practicalyjjudgements derived @'Hheir comprehensive sources. It is said that figh is
t

ra

@hend the hidden meaning, where the judgement depends on. It is a discipline

& inated by reason and requires insight and intellectual contemplation. Therefore, it
p

rohibited to call the Almighty Allah as faqih (one who practices figh) because

D
O
—
o
D
>
C%\
o
3
o
-
D
=0
D
>
\,
(@)
>
o
*
=
<.
=}
D
(S
[
o
(@]
D
3
@D
>
=
w
S
s

)

efrnitojn, al-Jurjani says, figh denotes to comprehend

40 Agnes, Webster’s New World College Dictionary. p. 512.
41 Al-Asfahani, Mufradat Alfaz al-Qur ‘an. p. 487.
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nothing is hidden from Him.*2 Therefore, based on the foregoing definitions, figh of
family may be defined as a deep comprehension of the practical commands pew

to family that is derived from their comprehensive sources. (q\

Illegitimate Child Q

One of the definitions of the illegiti zchili refers to

“the condition before the law, or the social status, of a child who p'?rﬁnldere not
[

Y
“Apparently, t is'dg@ on is
rie&c’n en@'cking the

. o
ersp\:ctl ¢

In the Encyclopedia of Islamiﬂjispruden\gg- W@\at al-Fighiyyah al-
jﬂy N

Kuwaytiyyah), illegitimate chiI%ild b%rn t motgga a result of adultery.** It
is also defined as a chil@ gir irth by i&other through adultery, not

marriage.*® l 0‘
’ ¢ &
&} l S %(J
ised the juri al is n the minimum months for a child to be

In this regard r
a\ @ ! (81
delivered b egnant womal Ju\'istes cur that the earliest month for a child to be
>

born is . This isanc .gd bass?on the interpretation on two interrelating verses,

46:15.&2:233. The verse 4 mentions thirthy months for the period of carrying
oy

t \M to his weaning, while the 2:233 is on the suckling children for two whole

married to each other at the time of his or her birth.’

based on a legal perspective, along with certai

Malaysian context and the Islamic jurisprudence

w for mothers who wish to complete it. When combining these verses, it eventually

Al-Jurjani, Kitab al-Ta ‘Rifat. p. 168.
4 “Tllegitimate Children.”
4 Al-Mawsii ‘at al-Fighiyyah al-Kuwaytiyyah. p. 3/70.
% |bid., p. 45/204.
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results that the earliest month is sixth.%® Obviously, this shapes the definition of

illegitimate child in the Malaysian Islamic Family law as shown shortly. T

Gy

In Act 303 of Islamic Family Law (Federal Territory) Act 1984,‘!‘&imate, in

relation to a child, means born out of wedlock but not as a Wef syubhah

intercourse.*’ . \,

Muzakarah of the National Fatwa Council defines an illégitimat ane who is
AR
born out of marriage either because of adultery or rape™Moreover, he hf iﬁ@ born

from a ‘doubted sexual intercourse’ or slaveryv chi% isdborn.Jess than six
interco \¥

months and two seconds after the sexwv usTe ordinqéb' the Islamic
calendar.® \: , 6‘

NS

Despite the different meanin terrﬂ, thi dy’@ncern is merely on the

nasab status of children bo m WI " Thism that the research’s intended
;(.Ju arri

meaning lies in the ch%
the Muzakarah o@a l\@

studies and researches on the Magasid al-Shari‘ah have reached an advanced

& of development, as claimed by al-Raysitini. Besides the reason of the existence of

\AI-Qurtubi, al-Jami‘ li Ahkam al-Qur’an. p. 16/126.

47 Act 303 Islamic Family Law (Federal Territory) (1984).
4 “Kompilasi Pandangan Hukum Muzakarah Jawatan Kuasa Fatwa Majlis Kebangsaan Bagi Hal
Ehwal Ugama Islam Malaysia.”
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the ‘specific principles’ of Magasid in the current Magasid study, he also stresses that

there are hundreds of studies written in the field of Magdasid by numerous schol?&vd

researchers whether in Arabic or English.* (q\

Seemingly, the claim made by al-Raystini has also been highlighted w Bayyah, in

3.50

his opinion regarding the ‘mature’ of Magasid’s definitions i cMorary studie
Evidently, in his 10 volumes book, Imam has listed nume st from more than a

thousand years ago to current time related to Magdasid stUdies.>*

N | i
a% , as_claimed by
c‘.

Despite the innumerable studies on Magasid
move@fgn this field,

L,
theeslal al-Figh and not

N

on its own. This study does not %the in \% Qn:\between Magasid al-
N\,

@

Shari‘ah and Usal al-Figh,52 %aims to c tiibuteq(r? the existing studies on
\hg &
ISSues

Magasid al-Shari‘ah by e>%inl_ ce’t i‘rgaer to realize the magasid in

our challenging times. l 0‘
4

In this respect, &here Shoul ﬁQ'aim @f’mit the great purposes (al-Magasid al-

[ ]
Kubra) to s G@indi
of Islar% ays ap

new, m behind the divin@r’ses. Accordingly, there is a need to examine many

s onl 53‘Y'htr5e?son is that the Quran, as the primary source

S
crea@ely and critically read and reread in exploring

i x\ current time by utilizing the magasid approach in every aspect of our life,

QAI-Raysﬁni, al-Qawa ‘id al-Asas Ii ‘Ilm Magqasid al-Shari’ah. p. 6-7.
Bin Bayyah, ‘Aldaqat Maqasid al-Shari‘ah bi Usal al-Figh. p. 14-15.
51 Imam, al-Dalil al-Irshadr.

52 Bin Bayyah, op. cit. p. 134.
53 |bid., p. 31.



including familial relation and issue. Among the issues of the familial relation is the

status of nasab of the illegitimate child. Y-'

According to this study, there are pieces of literature that are con with this

topic. They are categorized and discussed into three main themes, n Qy Magasid al-
|
Y

There are numerous studies written in the fie Magasid aI Shart ah ne of the

\'

mr ‘@The Family and

Shart‘ah, figh, and legal perspectives,

1.7.1 Magqasid al-Shart‘ah Perspective

studies is primarily based on the Magasid, a roacr\

Shari‘ah: Qird’at fi Qadaya al- ZaNDal-Talaq

Magasid al-Shari‘ah: Marrlage and rce i slj?rFamily).

In this book, Zainab Alwa of maqasld of family’ as well as the
issues of family in A C|f|cal vj r@ing to marriage and divorce. The
author dedicates a half dy de tratmg the concept of magasid al-
shart‘ah, and de lop pemb maqasld of family among the scholars
throughout istor fro ﬁaIQ}me to the contemporary day.>* She provides
vital i afo 13 ream\l?s of the Muslim families in America and

mn&ﬁ[es the approach of. lbafzatlon of Magasid in America.55 The last subtopic

54> Alwani, al-Usrat fi Magqasid al-Shari’ah: Qird’at fi Qadaya al-Zawaj wa al-Talag fi Amrika. p. 33-
145.
55 |bid., p. 147-302.
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in the dissertation is the parameters for exploration and realization of the family-

related Magdsid.56 T

Notwithstanding the well-written work on the topic, certain consider hould be
taken. First, this dissertation’s focal point is examining the issue @f marriage and
divorce in America. In contrast, the central point of this researghmactuallzatlon of

the Magasid approach in the Malaysian context. On t hal'ud Alwani has

limited her study to the issue of marriage and divorce, as this w mpt ed to
examine the status of nasab of an illegitimate Chlé l _\
\J‘Z‘

Meanwhile, Maher Haswa in Magasid alwzwa

Islamiyyah (The Higher Objectives MD and Fou

The Islamic Perspective) explam notion %lly ;el%ted magqasid and its
foundations from the Islamlc e.57%\s lucidly n "’from the title, this study
is substantially divided int hig e@bjectives of Shari’ah for the
family’s rulings, and oun t10 of bt.mhing a family from the Islamic
perspective. This study reco that @mily in Islam should reflect the
holistic perspe e sla ed t ngs It also emphasizes the urgency of
reform in t aI |s es b Of)llé? and developing efforts in order to achieve
its obje% ‘, Y'
R

the visualized concept, the practical dimension is still lacking in this study,
ially of the contemporary challenges and issues in the figh of family. Moreover,

&
e author himself leaves this study with two important questions to be answered; one

5 Ibid., p. 303-354.
57 Ukasha and Zaytun, al-Usrat al-Muslimah Fi Zill al-Taghayyurat al-Mu ‘Asirah. p. 181-216.
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of them concerns the consequence behind the disregard— totally or partially of
Magasid of the family to the family-related rulings. The other is, “what is the

N
jurisprudence’s process and choices in the legal legislating to realize the‘Masdsid of

the family?” 58 Significantly, both questions form the basis rﬂ* study’s

examination. ? .

iigh'sr objectives of
diffe n't\angdnn. In her

@
research titled Magqgasid al-Usrah fi al-Qur’an: Min san ila al: W&d@igher

In addition to both studies that were explicitly explaini

Shari’ah of family, Jamila Tilwout comes out with q

Purposes of Family in al-Quran: From Hum ivilizati she@ains the

relationship between the preservation of fa civali in Ii&he specific

purposes of family in the Quran. \CO O
S

Tilwout insists that the pres of familyJisuan ntial objective since it

primarily preserves people %ndr' pr rve@an social organization. This
i

study is not only an ion to ithe urén@oncepts that constituted of the
’ $ &
purposes; instead, wntendr z\esa nce ﬁonsidering zeitgeist in understanding
family from theghighew pur ' e C@*f due to many new challenges faced by
[ ]
family insti sinowadays. v&thtls , the very gap in her article to this study is

S
the abs% a speCi y t wer familial issues and challenges except for

specific ‘eritiques to the mode@éoncepts of family that contradicted to the specific

P \s of family in the Quran.

N

% ibid, p. 216.
%9 Tilwout, “Magqasid al-Usrah fi al-Qur’an: Min al-Insan 1ld al- ‘Umran.”
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Besides the abovementioned studies, a study on ‘Gender Issues in Islam: Recovering

the Measure and Restoring the Balance” by Mohammed El-Tahir EI-Mesawi a

to resolve the issues of woman and gender. Since the study is only “a@nary

attempt at opening a new direction and offering a different perspecti e debate

of gender issues in Islam, obviously the central point of this study endeavours to

provide a different Islamic conceptual in dealing with the gender iSSues.®® Despite his
X

analysis of the Magasid-based approach to woman and g " it is found that

i
the study does not provide ample attention to demonstr Ma dsidi@ﬁ approach

.
to woman and gender issue. Moreover, the stu@ilent nt adpl‘i@“on of

Magasid approach in the context of figh of fami ’

b &
\ Y,
N

is an «abovementioned

As a result, obviously the research g%@en this t

studies relating to Magasid aI-Sharzi_ }j)erspec \r&\%Iv ,@md two main issues.
ﬁ y N
Firstly the difference of contex%asize'a as shown i al-Alwani's study that

\ &
applies to the American .context, i totallg%fferent with this research.
;plicat

ian as E\.rﬁon@ted in the studies by al-Haswa,
Tilwout and eI-MK&ast e]h dim ‘:’gn emphasized rather than practical,
whereas the sec%h of thi 'ch isé,%e application of the theory.
[ ]
C—) 2 .9
O

\amad and al-Quibaty re-examined the topic of nasab (lineage) of a child that

@E born out of wedlock in light of higher objectives of Shari’ah. This study is

Secondly, the silence

80 El-Mesawi, “Gender Issues in Islam: Recovering the Measure and Restoring the Balance.”
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primarily and intensively dedicated to examining the issue of nasab as well as the

methods of proving the status of nasab from the Islamic jurisprudence perspectv"

S

Notwithstanding, the objectives of Shari’ah in the research have o given a

small space of explanation and almost limited to the protection of progeny. This is so,

despite its extensive purposeful concepts that can be extractedffom the Islamic
ol

scriptures like care of family, care of children, pres lcivilization by

preserving people who will build and develop civilizatio name a few.
L]

N4

| S

Among other significant studies from Fiq ctive s r aJ-\%ﬁmat al-
Wirdthiyyah fi Qadava al-Ahwal az-Shakgg(i \'cation@sgNA to the
c by@%él al-'Ashi.®? As
obviously understood by its title, tf@*dy ans \e%li tjqaquestions of DNA, its

N

legitimacy to be considered aa% of eQiden in Ie(géjssues, to what extent it

could be considered in the hla others th substantially related to the

Issues of Islamic Family Law), a tho study on the

previous questions. T i vides relati rl-s,ﬁip@th a study case in this research
’ &
about the lineage N{h"d V\‘h orn f marriage, primarily explicated in

. ‘,l

<b >
Nevertr% o fun | elements in the dissertation are not related to this

L

stu irst, this study is b@dlly divided into two crucial categories. Firstly,
o

Magasid approach that is not considered among the main research questions of the

d;rtation. Secondly, even though the issue of nasab has been examined respectively

chapter three ofhe dissertatien: &
C—)

61 Samad and al-Quibaty, “Lineage of Illegal Child: Figh Study in Light of Purpose of Conservation of
The Offspring.”
62 Al-> Ashi, “Athar al-Basmat al-Wirathiyyah fi Qadaya al-Ahwal al-Shakhsiyyah.”
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by Manal al-'Ashi and both previously mentioned authors (Abdou Samad and al-

Quibaty), rather the question still exists, at least that in light of the Malaysian T!

as proved later. cq\

Furthermore, since this study concerns the Malaysian contexty” the issue of
circumstance, surrounding and condition certainly should be_cov too. Athar al-
‘Urf wa al-Tahawwulat al-Ijtima ‘iyyah fi al-Usrat al-Mu xThe' Implications of

Custom and Social Changes To Islamic Family) by Ra i Co trwthis topic
L]

implications of custom and social change

emphasizes that custom is a part of the |

sho@gg considered
before issuing and practising a ruling. more, Rah str@'?that the negative
impacts of the social changes sho e tackleﬁnd?h

S
changing the adverse conditio ositive.5? 5 Q-
RN KN
N

W 7).

Despite the relevance of the study, there is no specific discourse and emphasis on the

2 Inf i,

Magasid-based approach in dealing with the custom and social changes. In contrast,

I .
higher purposes of Shari’ah is very fundamental in examining customs such as the

N e DU Y

differentiation of permanent objectives and changeable ways of realizing them and

Qe | )) &

comparing the benefits and harms in a certain context in order to achieve love, mercy

4 e T

and other specific objectives of\frle family.

\""
Finally, it can be concluded that the main gap between the studies relating to the figh

perspective and this research is the lack of referring to Magasid al-Shari‘ah as an

83 Ukasha and Zaytun, al-Usrat al-Muslimah Fi Zill al-Taghayyurat al-Mu ‘Asirah. p. 356-358.
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approach while examining the case of nasab of illegitimate child, not only looking
into certain aspect of Magasid as have been done by Abdou Samad and al-(w.
Furthermore, there is another significant gap relating to the Malaysian cor@}ause

unlike this research, figh discourse in the studies is not examined in li :

1.7.3 Legal Perspective ‘V

Several studies are deemed to be pertinent to this arc Wl‘e r{%[ned
timate Child. L&ggf}risis?
C% [ ions@ﬁcerning
illegitimate child. The decisions are studleﬂ@ p!!‘nto heth S contrary to

the fatwa of State Fatwa Committee o\ 54) é
\ A
&
(,)
There are four cases presented% % S

h of them Rasvit @ﬁr situation. The situations

R\

are the legitimation of chil?}leslt n si mogs, of the date of marriage, the
legitimation of child% ore th Jn{o@ of the date of marriage, the

Terengganu Shariah High Court Decision On |l

analyzes some of the Terengganu Sharia

(¢]

’

’ &
legitimation of child*harn aﬁ@@rce o@ﬂarents, and the legitimation of child
i
!

t %be simplified that there are only two

born out of watie syubhah.
a& @ ( (,)
at an

situations i e childr orn less than and more than six months.
S
Conseq% e ord lae court, that held the legitimation of the child born less

tham&wonths made the ark\’to finally suggest for revisiting the result as such

o?\eds a clearer provision from the law.

8 Irwan Mohd Subri et al, “Terengganu Shariah High Court Decision On Illegitimate Child: Legal
Crisis?”
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However, as obvious from the title and its main content, the scope of the figh
addressed on the topic is too limited, as it is simply presented without cw
examining the opinion of both the opponents and proponents of the Ieglt@ The
article may achieve its objective, but it also demonstrates the gap betw&t and this

research.

Another study titled Registration Problems of Illegitimat en 1mong Muslims
In Malaysia,® aims at explaining the issues of illegitimate chi Idwng to the

fatwa on nasab in Malaysia, child registration proce at the Nati IR _@aﬂon

4<1

Department, and arising legal issues. The findi the\d clud@ﬁat there

anidy the r@satlon of the
illegitimate child. Consequently, the%& to be amhbi ity@he state of Perlis

h'ah authority should be
referred by Perlis's NRD; whe atloﬂal F aCo or the state fatwa, even
though the informant clai \} as eral age Perllss NRD must comply

with the national fatw s u lstr@ly suggesting the community to

are two fatwas regarding the nasab of i bi

with regard to the unlawful reglst of ch| to

seek the authorized g issues or problems relating to an

Rles ifyt
illegitimate chi '5&0( |ble |ons can be provided.
Neverthel@:gap betwe and this study lies in the main focus of it,
4
which %Iegal pe pect'lve Vvhereas Islamic jurisprudence's perspective is
n& here. Moreover, U:l?ke the article, the Malaysia Islamic Family Law is

‘%ferred to as better. The other existing gap is that the article does not focus on

0 figh perspective; thus, there is no need to utilise Magasid approach in the study.

8 Bakar, “Registration Problems of Illegitimate Children Among Muslims In Malaysia.”
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As a result, the emphasis is different from this study which mainly utilises the

approach. (q\Y-

In addition, another study was done on lllegitimate Child from Th ective of
Shari’ah and Islamic Law in Malaysia.®® The author, Paizah Hj Ismafl, analyses the
different opinions among scholars and the stand of fatwa in the issuewof an illegitimate
child. She also examines the Islamic Family Law in Mala its gmplications for

illegitimate child’s position in the family, particularly eter Inw name and

inheritance problem. é | _\b}
<

ild f@ he Shari’ah

at @%\Id is considered

=2

As her study was dedicated to the issue he Jllegiti

perspective and Islamic Law in Malxghe concl

legitimate, by the current Muslim c nity in ga [ @h as a result of a valid
N
marriage in the eyes of rellglon%e IsI ic Iy I_Q?Pof the States. The study
~ \%

does not emphasize and discuss the Magasid-based approach and figh discourse alike,

- ¥ I ¥ =

in dealing with the issue. Magasid principles and rational arguments are useful to

P AN A AA)

offer an alternative opinion in Ilght of the Malaysian context, at least for some

instances, if not all. ' &
) I S T
Q" 1 1) & N

Therefore, there are also significant gaps between legal perspective studies and this

TV 4 e

earch. As can be clearly seen, the main gap is the absence of Magasid approach in

__- N
t es Another gap is the reduction of figh discourse even in the study claiming

Q emphasizing on both the law and figh as conducted by Paizah, as reviewed
arlier.

% |smail, “Anak Tak Sah Taraf Dari Perspektif Syariah Dan Perundangan Islam Di Malaysia.”
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1.8 Research Methodology

Since this research is theoretical and conceptual, the researcher consider the
qualitative research approach is an appropriate methodology. This resa&mploys a
qualitative methodology, involving library research by primarily utilising research
materials related to this study, including books, journals, fat\“as,minar/conference

papers, cases law and other documents. Moreover, tol obtain further

information about the subject, a semi-structured inter had been~conducted with
L ]
Yang Arif Mr Zulfikri bin Yasoa', High Syariah (%ge of Sela r.pg@ering
the nature of this research, a qualitative metho sed infthi dy v@a be able
X

to meet the research aims, questions and objectiv giveﬁn the™nature research.

o

Regarding the interpretation of Islaﬁ%riptuﬁeww '}rrly employs Magasid
N

oriented approach. The feature S onhis a roachqce)extensively examined in

chapter two. Moreover, induct rI Ingy whi @S intrinsic in the magasid
ic

approach, is utilized i% g spe :Bbseb‘f familial relations. The method
s
is also primarily re WO the |t \mc read@'the Quran. Thus, thematic reading

of the Quran isQ plo ari ’(’Jﬁ‘ﬁvestigation purposes and identification

of certain rg@onc ts rel @ tudy.
g R
40 /s <

Ly
Mewmt for the translatio@'the verses of the Quran cited herein, both English

t tons of the Quran by Yusuf Ali and Marmaduke Picktall are widely referred.

6 erning the translations of the hadiths cited in this study, English translations of
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Sahih al-Bukhari,®” Sahih Muslim,% and Abu Dawud®® used. Moreover, since this
research is related to the Islamic Law, the using of certain terminologies ori

from Arabic language is indispensable. Therefore, for the meani%\’ the
terminologies, English translations of several Islamic Law books are a enefitted
from, specifically the translations of the Shafi'i's al-Risalah,™ first half'of Shatibi's al-

Muwafagat,”* and Ibn 'Ashiir's Magasid al-Shart ‘ah.” V

1.9 Organisation of Chapters

This research is divided into four chapter

objectives, significance, scope of tN’

chapter also discusses literature rev%

figh of family, and legal perSp@ Aj
The next chapter explc%;oncepttll fr e\l/vm&f the Magasid approach, as well

4 ¢ &
as its features anWal roi?&mic L;&—’Fhe chapter demonstrates the reason

for examining Magasid app arat om Usiz/ al-Figh, despite the significant
N 1.
relationship oth disciplings: (}

S
Wl S

hree attempts to .@‘éxtualise Magasid al-Shari‘ah approach in the

C% orary figh of family in the case of nasab of illegitimate child. In this chapter,

I-Bukhari, Sahih al-Bukhari, 2007.
58 Hajjaj, Sahih Muslim, 2007.
Dawud, Sunan Abii Dawud, 2008.

0 Al-Shafi’i, al-Risalah, n.d.
"L Al-Shatibi, al-Muwafagat (The Reconciliation of The Fundamentals of Islamic Law).
72 Ibn *Ashir, Magasid al-Shari ‘ah al-Islamiyyah (Treatise on Magasid Al-Shari’ah).
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the study discusses contemporary figh of family issues by referring Islamic Family
law, court cases and fatwas from States and Federal Territories regarding n?ﬂn
illegitimate child. This chapter then examines and analyses the position@b of

illegitimate child from the perspective of Islamic jurisprudence in i Magasid

approach. T
NV

Finally, the last chapter concludes and offers several rec ecati s of the study.

This chapter summarizes the overall findings and di ion f.he\réarch. The
T

study also offers several recommendations in the fo f paramete rlD@it on

Magasid al-sShari‘ah approach in the famili ns_in4h ext %malaysia.

itatiou@xre study and

on, <<S’tudy has yielded
O

The chapter ends the discussion with an exp@ n

suggestion for further research. NotM g the li

sufficient findings to meet the ov esearc Wv @vell as being able to
. f S
N

answer the entire research que

1.10 ConclusioK\ Q
N
@ | (,)(J
This resear ms to efllo d velﬂp a Magasid approach to contemporary figh
yﬂj st

=2

of family i Mala

appﬁamby exploring the e%\a'fng thoughts as well as critically and creatively

ekﬁ\wg the approach and highlighting its roles. The research contextualises the

wmid-ba%d approach on the contemporary figh of family by referring to the issue

f nasab of an illegitimate child. This research argues that the analysis, findings and

recommendations from an in-depth study into this area will contribute something
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significant towards resolving contemporary figh of family issues as in the case of

nasab of an illegitimate child and enriching the discourse on Magasid al-Shari ‘ah®in

the Malaysian context. %\
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