CHAPTER 4 \Y'
RESEARCH FINDINGS *j

N3

4.1 Introduction
This chapter is broken down into three main ma eZ’ons, each of which

the figst research

cmjexgwe S
C |0L{ZO-1

\r\ \/‘r
4.2 The need to develop Figh Foren5|c odul Syariah\{Officers in
Malaysian Syariah Legal Instituti
Under this section, the researchwawded thr bse@& to elucidate the
first research finding for this study ubsectio ith.the mining data from
document, Subsection 4.2.2 dealt™with.the g‘a co t n @I)e.cedure and Subsection
‘éroce

contains the descriptions of analysis of the data gather data

objective are described in Section 4.2. Section covers the se

findings. The outcomes of the third research objecti rovided i

4.2.3 dealth with the data anal Q’

4.2.1 Mining data from pRimary r#i uments
On the previous%\ h3 ,dhe r gr e as briefly elucidated that mining

data from docum w partl coII n method in qualitative research.
f&a

Furthermore, on me , it en stated that this method has been

recognized a d by num u Ive methodologists and researchers.
Thrs errn metho has utilised by the researcher to collect data for

researc p S. Af the archer gathered a total of 989 documents, both

primar condary Acco ‘gto the Figure 12 below, 378 of these documents
arwa , While the rest 61hre secondary.

N

1% The researcher has attached the complete list of references from primary and secondary sources for
the purpose of first research objectives and findings at the Appendices B of this thesis
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Figure 12: The number of documents that the rese@ucces%lected

After collecting 378 primary documents, researcher has/classifie into
ports\statutes,
13~h§;w, each

division is represented by the number anh‘prl y do@&ts and the

percentage of coverage it represents. \% é
0.8% %
2. :
é

several types of reference materials, including fatwas as

regulations, and government documents. As |n

twa Rulings/Resolutions (5)
= Case reports (90)

= Statutes (10)
1.3%

® Legal Rules or Regulations (3)

m Government Documents (4)

; Figure 13: Types of primary documents that were collected

It’s clear from this Figure that books have taken over the other reference
aterials. There are 266 books that make up 70.4% of the total. The 90 case reports
were the second most, making up 23.8% of the total. In this way, it shows that the

main sources of primary data for the researcher’s study came from books and case
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studies. Government documents, on the other hand, are the least referred when
compared to the other sources. This is due to the fact that the government t
divulge a great deal of data or vital information pertaining to the scope oﬁw
being conducted by researcher. O)
Additionally, the researcher has collected and referred to a totﬂ'}q
that are significant in the field of Islamic law, including the Hol

consensus of Muslim scholars, and major books written b rs recognised
throughout the ages from various schools of Islamic jurisp . The Figure 14
below illustrates these four specific types of primary docu furt"uer detail.

oA

1
3

¢

® The Holy Quran  mHadiths = Consensus of Muslim Scholars = Books

> 4 ' N v
Figw he in[rl \sof th%dks that were referred to

The Qur Mﬂ’e to'i? s]udz'ggé‘ﬁf} he Meaning of The Holy Quran - Text,
Translation %men ry’. Aédl&lgh Yusuf Ali. The Qur’anic Printing Control
ﬁgoary PRPQ)™ @he Ministry of Home Affairs Malaysia has
validated authorise this’versﬁﬁ of the Quran in terms of content and translation
(M N;)f Home Affairs Mal&:'y%\i’a, 2022).
K&mcerning the hadith books referred to by researcher, these are those that have
\% authenticated over the years by writers such as Malik bin Anas (d.
\According to H. Zakaria (2016), this board was established pursuant to the Printing of Qur’anic Texts
Act 1986 [Act 326] and is responsible for a variety of functions relating to the printing, importation,

sale, publication, and distribution of Qur’anic text and Qur’anic materials in Malaysia, including
certifying, barring, or correcting the final proof of the Qur’anic text submitted for printing.
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179AH/795CE), Abdul Razzaq al-San‘ani (d. 211AH/827CE), Ahmad bin Hanbal (d.
241AH/855CE), Abu Abdullah al-Bukhari (d. 256AH/870CE), Muslim al-Hajjaj.(d.
261AH/875CE), Ibnu Majah (d. 273AH/887CE), Abu Daud (d. 275AH/88Q§ at-

Tirmidhi (d. 279AH/892CE), an-NasaT (d. 303AH/915CE), al- 1 (d.

385AH/995CE), al-Tabrani (d. 360AH/971CE), and al-Baihaqt (d. 45 66CE).
Regarding Muslim scholars’ consensus, the researcher has reli number of

sources, the three most prominent are al-ima‘® by | “Mundhir (d.

319AH/931CE), Maratibu al-ima‘i by lbnu Hazm (d. 4
Igna‘u fi Masa’ili al-imai by lIbnu al-Qattan (d.

63CE), and al-
230CE), which all

Lo

specifically deal with this matter.

Then, when looking for important books writ

been well-known for a long time from differe ools of Isla jL’risp( ence,
researcher has considered and applied the advi a numbe per%‘ﬁthe field
of Syariah law. A lot more about this will i fie-next pact As a result,
the researcher has now found 238 majer at %ated to their

research. These publications addresw range o
exegesis of the Qur’an and Sunnah’s, legal cmg a@’ legal methodology,

Islamic legal objectives, Islamic iu;s and adv cacy p@es, as well as criminal
prosecution and evidence. \ S(/

Moving on to the condary mentssthat have been successfully

gathered, it should be t all of these oc,'umats were gathered from secondary

: 1 . )
sources that may w: ed hio& typeéjds seen in the Figure 15 below.
Accordingly, it ;‘QR m@he se@i of the main text where the book
ing

dominates eve fe;e 'thes@% secondary books dominated the other
references, ac ing for 38: %éf@; otal secondary document references. The

second umber [of refer nc@%\me from 213 journal articles, accounting for

4

‘§ tal. \G}’T
S
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H Books (235)

u Book Sections (66)

u Encyclopedia (46)

i Conference papers (8)

m Conference Proceedings (13)

u Internet (7)

= Journal Articles (213)

= Magazine Articles (9)

= Newspaper Articles (1)
Thesis (12)

1.3%

\/

Figure 15: Types of secondaewents?ﬁuat

Meanwhile newspapers, the inter and_confer
references. The combination of the%e ty%&ic iéﬁ?can only account for
2.6% of total secondary docu%ren&s. Fugt rm@t is evident that books
and journal articles are secoN urc%.}ppl“%éarcher with a plethora of
supplementary information WUct ,76 st ,%\

(Q 'S
4.2.2 Procedure in collecting

ds@ p‘l@& and secondary sources

Utilizing do Mry materialas datz?hot dissimilar to conducting interviews

or doing observw'o\ns. inc eri ed to utilise this documentary material
Ly oo

~ y
tected
€ CO<< €

e pa have the fewest

as data in thi , thereforeffeséar hce?applied the three procedures suggested by

Merriam %,ﬂvhi{ch re % lows (1) identify the relevant materials; (2) ensure
the do are real aecurates-and (3) coding and cataloguing the documents.
NV
S
442,.2 %, Identifying the relevant materials

he initial stage in the procedure is to identify pertinent materials. This is often
ethodical approach that develops organically from the subject of investigation. In
act, earlier scholars like Ibnu Jama‘ah al-Kinani (d. 733 A.H./1332 C.E.), al-* Almawi
(d. 981 A.H./1573 C.E.), and Badruddin al-Ghazzi (d. 984 A.H./1577 C.E.) mentioned
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that persons should make every effort to acquire the necessary publications that are

relevant to their studies Y_

;\,;z&Juwu\(.jwsg@;C@sgﬂ\wwaiws@%

L AT Y <, JL"‘A’&

%)
“A student must do what he can to acquire the books he needs er by
buying, leasing, or borrowing; because they are the tools requiréd to seek
knowledge.” (al- ‘Almawi, 2004, p. 251; Badruddin al-% 2009, p.
421; Ibnu Jama ‘ah al-Kinani, 2012, p. 126)

The researcher has relied on the recommen nsy mage by Islamic
jurisprudence scholars for reference books since the IS rele\lm\tt'ae Islamic
ho have made their suggestions

T

C.E) inhisT anahal-Talibin

img@ft books on

(<

judicial system and evidentiary law. List of scholars

are shown below.
e al-Bakri al-Dimyati (2017) (d. 1310 A.
‘ala Halli Alfaz Fath al-Mu ‘tn, provided, a lis

Islamic jurisprudence specificallyfin 1S

e Ali Jum'ah (2017), in his aIN |-Mukawvdhah 1iCENKri al-Isiamiy as-
Sunniy, provided a list q impor r?fer rx@.* in Islamic studies
encapsulate various disciﬁli? @ 4 Qc}

e Muhammad al-Zuhay ), in hi A al&%m al-Islamiyyah, provided
a list of essential r?zes i1 Islami stud@that include a wide range of
disciplines. I 0’

g d . .
e Muhammad al-Zuhayli ( S prm@ﬂ 58 essential classical and modern
ddya tyyah Mu ‘agirah, provided 112 important
ISSUES: 2
e “Khumnain (2010), in his a@édkha] ila Fighi al-Murafa ‘at, listed 31 essential

sources ir@ judi ' is alilg},zz‘mu al-Qada’i fi al-Figh al-Islami.
tﬁ' n@ern books which can address the emergent
\ relevant classical ﬁ;@ences in Islamic judiciary from four main School of

I
e Huma MO?), in his >
refe ces)rom lassic
S

slamic jurisprudence.

QE Bayyiimi and Abdur-Razak (2017) has highlighted 29 prominent Islamic

references in their Ahammu al-Kutub allati Atharrat fi Fikri al-Ummah -

Miawar al-Figh wal-Qaniin wath-Thagafat al-Islamiyyah, according to their
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analysis, that bring significant impact toward Islamic jurisprudence and
judiciary studies.

e al-Hamad (2005), in his journal article entitled al-Kutub al-Mu ’ah% al-
Qada’ wat-Tawsiqg wan-Nawazil, enumerated 207 notable re % from

classical and modern documents within the corpus of Islamic | .

Researcher has identified documents that are substantially relegnt to the issue
being analysed based on the suggestions of those stated abovNuding Qur’anic

verses, Prophetic traditions, consensus of Muslim scholag an%oth primary as well

as secondary works. The researcher gathered and mer im y‘ and secondary

source materials.

The researcher selected primary books from ical Islamic |t'1gi§%ﬁ are
substantially relevant to the study subject, whi conday ooks are ‘%a.rmed of
classical and modern Islamic writings that SWS W ent t@fe primary

document’s data. Integrating primary and Mry soﬁﬁces 1 study-%)mething that
Islamic jurists encourage when discxg?rrent or ent cerns in Islamic
law. Prof. Dr. Yusuf Qaradawi and Prof. ah are, two modern Islamic

rJAlLJ
jurists that advocate for this int:;;ﬁo’ apﬂp%l aré@%ﬁ, 2013a, 2013b; Ali

Jum‘ah, 1996, 2009). This is b e primary owm@actually offers a thorough

discussion of principles and Mes; awi, @8 2013a; al-Shatibi, 2017b;

Ali Jum‘ah, 2009), but does not di re ntext and reality; hence, the

into
application of princip d theoﬁ&bjﬂ%context of current reality needs
assistance from th Mdaryqoc (Khunain, 2003, 2018).
In additio &vrch &d Iit&&ture reviews to glean more data from
different mai a\on ary s jusl Tﬁé‘lé required to gather further information on
Syariah law nﬁaysia. Several keywords were used to identify
the do@, inclﬁd'u;g)?iqh ensic, Forensics in Syariah Courts, Modern
Qar%Sc entific Evidence @jj\g-

Syaniah law, the quality of S}iriah courts, human capital development in Syariah

g,

the presen

yariah Courts, Judicial training and practise of

, improvements in Syariah Court evidence law, issues and challenges of Syariah

inal law enforcement, the level of mastery of Syariah law among Syariah judges

i
dd lawyers in Malaysia, science and technology in Syariah Courts, and the survival
and future of Syariah law in Malaysia.
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4.2.2.2 Ensuring the documents are real and accurate

Once the documents have been identified, they must be checked f ir
authenticity and correctness (Merriam, 2009). It is the researcher’s obligati (an
all there is to know about the document, including its origins and moti Neing
produced, the author, and the context in which it was written, befo eeding to
further actions.

Aside from that, it has also been advised by certain prieg scholars that some
verification and authentication be performed on the documen e they are taken,
returned, or purchased. It has been informed by Ahmad bi X:a an bin Wahbi,

he said:

That asy-Syafie once said: “If you see m
book, then, certainly that it is correct.¥(al
Hatim al-Razi, 2003, p. 100) %
Similarly, Ibnu Jama‘ah al-Kh al-‘%
connoted the similar concern as fo I% >y
&
£ q £
JotT 35T Joiis et LS ezl 13

)\;@J g calaw gy o 2

Ao \vi Cja"j (g
“If a student bo ook, he'mus chéc it.thoroughly before taking it

and returning it. Li ise,%ﬁa uderfie purchases a book, he should
mi

check the begifming, the I ddle,Nits contents and instalments. He
would also, well to,_examine its @w 7 (al- ‘Almawt, 2004, p. 254,
Badruddir;{ azzi,

'. 426 nu Jamd ‘ah al-Kinani, 2012, p.
129) é ¢ 2 (,)

At t int, the' researcher erified the validity and correctness of the

docume@? veredl @jvar&?neans. For materials pertaining to the Quran

and Hadith, the researcher cor@ed a direct and physical verification of the privately

h Mnted edition. If this is not possible, the researcher acquired a digital copy in

rmat and verified the copy. The researcher next checked actual copies of

dc ments involving primary and secondary books at the USIM Library,

eighbouring bookshops, and his own library. When revising journal articles, book

sections, conference papers and proceedings, researcher used indexed databases such
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as Google Scholar and Scopus or directly visited the publisher’s website. When it
comes to statutes and case reports, researcher authenticated them electronic
the Lawnet, Current Law Journal (CLJ Law), and Lexis Advance Malay5| tabases
using the USIM Ezproxy online subscription database. Researcher als : t| ated

them through the Jurnal Hukum at the E-Syariah portal belonging to t

4.2.2.3 Coding and cataloguing the documents \,z

After determining the documents’ provenance and nat
code and catalogue them (Merriam, 2009). Creating basic riptive 'categories early

rpre atw
e necessary cede d’nQ@“hort

ogued

researcher must

on will help the researcher organise data for analysis

At this point, the researcher has assigned
comments to the documents based on their type ategory, as g
them in the EndNote X8 programme before m

aly%‘ﬁep. This

O\h\prim@ﬁ secondary

{<

can be seen in Photo 11 below. Total of 9
in nature, were documented by the resear@?

Appendix B of this thesis conta c
including crucial information and ing. T I& of these documents

will be examined further in the nex onfy

C.)
L
\\Q/

/

@ EndNote X8 - [Figh Forensic EndNote Library] B P B
@ File Edit References Groups Tools Window Help NEE
@@ ‘ APA 6th hd | E @ & @ ®| '«;‘ ’3‘ EE | O & ! ‘ @‘ Quick Search Q v A Hide Search Panel
My Library |‘i Search Options + Search Whole Library v [MatchCase [[Matchiwords | Reference | Preview |[Har@ 4 » %
{23 All References (5431) b ot Fo o [ > -
abel - - - =
) Correction Resear... (430) q 5
@ Doc Analysis upd... (986)| | |@ Author Year Title Journal Last Updated  Reference Type  Label &+ ||Rating
It 54 Abdul Rahman al-Maqdisi, Abdu... 1995 al-Sharh al-Kabir 'al3 al-. 30/11/2021 Book P.D. Books |; Author
L uthor
& Configure Sync = Abdul Rahman al-Maqdisf, Abdu... al-Shath al-Kabir ‘al al-... 30/11/2021 || il Rabrman ol-Maqcist, Abdul Rahman
D Recently Added @ Abdul Rahman al-Maqdisi, Abdu... 1995 al-Shath al-Kabir ‘ala al-.. 30/11/2021 Eook P.D. Books Muhammad
B Unie ) Abdul Rahman al-Maqdisi, Abdu... 1995 al-Shath al-Kabir ‘als al-. 30/11/2021 Book P.D. Books T
= Abdul Razzdq al-5an"ani, Abdul 1983 al-Musannaf Abdul Razzéq 01/12/2021 Book: P.D. Hadiths 1995
Q= D Abdul Wahid al-Rayani, Abdul W... 2009 Bahru al-Madhabi fi Furd. 01/12/2021 Book P.D. Book: Title
5 Hazim punya publication | Abdul Wahid al-Riyani, Abdul W... 2009 Bahru al-Madhabi fi Furd. 01/12/2021 Book P.D. Book: al-Sharh al-Kabir ‘als al-Mugni*
- Abu al- Ablbgs al- Qurtubl, Ahma... 1996 al-Mufhimu Li-Ma Ashka... 24122021 Book P.D. Books ‘s Edi
Bl Chaptersinbook (1) Series Editor
Sicon @ Abu al-Asbagh, Isa Sahal 2007 Diwanu al-Ahksmi al-Ku.. 01/12/2021 Book P.D. Books
e Abi al-Ma ali al-Juwayni, Abdul .. 1997 al-Burhanu fi Usali al-Fighi 01/12/2021 Book P.D. BOOKS Series Title
BiJournal an Abu al-Ma'all al-Juwayni, Abdul ... 2011 al-Ghiyatht - Ghiyathu al... 01/12/2021 Book P.D. Baoks
Bl website V] 1914 al-Muntaqa Sharh al-Mu. 30/11/2021 Book P.D. Books Place Published
= Artikel 1914 al-Muntaga Sharh al-Mu. 30/11/2021 Book P.D. Books Kaherah
= 1992 Ahkamu al-Qur'ani 01/12/2021 Book P.D. Books Publisher
PRt T (@) Abu Bakar al-Jassds, Ahmad Ali 2013 Sharhu Kitabi Adabu al-.. 01/12/2021 Book P.D. Books Hajr il Tiba ah wa al-Nasyr wa al-Tawai wa
B Ashbah Nazair (15 Abu Daud, Sulaiman Al Ashat 2013 Sunan Abi Dawud 30/11/2021 Book P.D. Hadliths al-1'lan
Vi u Ya la al-Farra’, Muhammad .. al-s am al-Sultaniyyal ool .D. Books 'Volume
Bl covid1a @ Abu Ya'la al-Farrs, Muhammad ... 2000 I-Ahkam al-Sultaniyysh 01/12/2021 Book P.D. Book
B} Dirasat @) Muhammad Alauddin Afandi 2003 Hashiyatu Qurrati “Uyani... 01/12/2021 Book P.D. Books 5
E_] DrEisen (528) Ahmad, Ahmad Muhammad 2001 Ah 01/12/2021 Book P.D. Hadiths Number of Volumes
I-Amidi, Al Muhamad 2003 01/12/2021 Book P.D. Books
BiorLuk (58 2 mieh
E—I rukman ;7) al-Amidf, Ali Muhamad 2003 01/12/2021 Book P.D. Books Series Volume
= De Syahirah - (227) ‘Aluddin al-Bukhar, Abdul Aziz .. 1997 Kashfu al-Astar ‘an Usdli . 010207 Beok P.D. Books
Bjov “ ‘Alauddin al-Samarqandi, Muha... 1984 Mizanul Usal i Nata'ii .. 30/11/2021 Book P.D. Books Number of Pages
Biemptynest (19 al-Baghawi, Husin Masud 1983 Sharhu al-Sunnati 02122021 Book P.D. Books
B entome @ al-Baghaw, Husin Masud 1991 Ma'alim al-Tanzil f1 Ta"wi. 30/11/2021 Book P.D. Books Pages
al-Baghawi, Husin Masud 1997 al-Tahzib fi Figh al-Imam. 30/11/2021 Book P.D. Books
Bl Fathizh ©) g .
‘ E_] e () al-Baihagj, Ahmad Al Husayn 1991 Ma rifat al-Sunan wa al-... 30/11/2021 Book P.D. Hadiths . || Editer
= a6 I S — S anes e e S— N ""‘ o ¥ Abdullah Abdul Muhsin al-Turki —
Gamification

Showing 354 of 354 references in Group. (All References: 5431)

=] ayout -

Photo 11: Cataloguing the documents in EndNote X8 software
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4.2.2.4 Analysing the data
A significant aspect of the qualitative analytical process is coding. It is a

of dissecting qualitative text data before reassembling it in a cohere n. There
were 117 codes detected in both main and secondary publications.

After familiarising, dividing and condensing meaning @Rits, ,and generating
codes, the researcher discovered codes that directly indicated it others to build
categories and themes. There were some codes that sim Y:Ot‘wers. The codes
from both primary and secondary data were then gro toc th themes

B ofith

based on their commonalities. The codes are included,in Appendi GQT

th
nI.\QCQaIysis.

S
sing a kind o mle

Pa%a\f of @-t'hesis. In
or

In qualitative research, documents are anal

This method of analysis has been discussed in

its simplest form, content analysis is a i&;} i @erising the
content of communications. The majorit c ysis, reSearch designs,

including the instant study, are sew in nature rogre@g from category

development through sampling, dat%ctin@iga ,i@apretation.
é S
t h

4.2.3 Procedure in analy. e content 1of “t rimary and secondary
documents AN
N

In the third stage the qualit ve @nt analysis procedures, the

“Formulating Codes” phase, the resear rmlg% all 989 papers obtained, and as a

result, the researmed 15'4 c\conne to the first study’s objective, which

0

is determining t& sity aFi orensic module.
The reséa then reo n}éed (n%;’ following 154 codes according to their

resemblan d appropriatenes gen&aﬁng 10 themes or categories in the last part of

the qu% content ’sis edures “Developing Categories and Themes”.

Folmt at, these themes @_SIJ» be discussed further, and as a consequence, the
i

n &qy or a Figh Forensic madule will become clearer.

23.1 Realizing Syariah Objectives in the Islamic Judicial System
The theme and its coding are shown in the Table 11 below. There were 5 codes

discovered to construct a new abstract of theme “Realizing Syariah Objectives in the

Islamic Judicial System”.

96



All five of the codes have traits that accentuate the objectives of Islamic law in
general, as well as in the specific context of the judiciary. The first and secon
indicate unequivocally that the overall purpose of Islamic law is to protect tw are

1998, 2015; al-‘Izz Ibni Abdissalam, 2020a; al-Shatibi, 2017c; Ibn ar, 2016;
Ibnu al-Qayyim al-Jawziyyah, 2019d; Ibnu Taimiyyah, 1987). Fu ore, it is a

of humanity regardless of position, colour, or creed (al-Amidi, 2003; al-S 1971,

man interests
17b; Fakhruddin

consensus of Muslim scholars that Islamic law is meant to saf
both in this world and in the Hereafter (al-Amidi, 2003; al-Shati

al-Razi, 1997; Shamsuddin al-Qurtubi, 2006a). { '
Table 11: Codes of ‘Realizing Syariah Objectivesgin the 1amI< Ju\%t\ﬁﬁ"

S TJ1s
Theme | No. %dI- x.‘ ' \)Y'

@ The general objectives of Isla nRealisatiof’of benefits
ot 1 | for human beings regard of sta& colour and
0 £

R 5 | [Consensus]: Divine | established in order to
S o preserve human,interest’both™in thi Id and the Hereafter.
8= The Syariah objecti ». Provide justice to the
< = |3 oppressed from ove rights to those who
= s deserve them, i frofmioppressors and nullifiers.
»E | 4 The Syariahebjettives f hole judiciary: Reveal the truth
S (hugiiq) andelimi Lhtrutm( atil), wWhether it is manifest or hidden.
N = [Consensus]: CourtsFudg vye%?ﬁed upon to resolve disputes
< 5 betw%) sing aa ties r? tf(;g d over the rights to those who
o e d g them.

\ 0
The remai Mes i esthat t %re several goals that Islamic law wants

to achieve ir(%\dic ry, i
oppressed@a oppressors, passing=rights to those who deserve them, putting an
end to tes, carifrgv&se are unable to care for themselves, encouraging

goo ile prohibiting evil,(hjscovering the truth and eliminating the falsity,
a ending and punishing those who commit crimes, as well as warning others from
%0 (al-Damiri, 2004; al-‘Izz Ibni Abdissalam, 2020b; al-Khatib al-Shirbini,
d ; al-Tarabulusi, 2018a; Ibnu ‘Ashir, 2016; Ibnu Daqiq al-‘Id, 1987; Ibnu Farhiin,
016a; Ibnu Hajar al-Haitami, 2016; Ibnu Qudamah, 1997; Ibnu Taimiyyah, 1995b;

u'dllng(d; ivering justice to those who have been

[72]
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Muhammad al-Zuhayli, 2002, 2016a; Shah Waliyullah al-Dehlawi, 2012a;

Syamsuddin al-Ramli, 2003; Zaydan, 2011).

It can be observed that there are certain general and specific obj mf
Islamic law that must be attained in this context. When such objectives™ e the
judiciary, it is the judicial institution and those associated with its adm'&ation that

has the primary responsibility in making utmost effort to achieve tho jectives.

Syariah legal instruments

4.2.3.2 The necessity of full grasp of the Magasid SyariaQ Ms link to other

The theme and its coding are shown in the Table 12 below: T er{e were 10 codes
discovered to construct a new abstract of theme “A full of the R ig Sg{iah

and its link to other Syariah legal instruments is n@’. ' -\(_}
Table 12: Codes of ‘A full grasp of the Maqgasi afiah and'its link to Qkh}g‘Syariah

legal instruments is essa% \&
" <>
ding

ThemeNo \j (f)(

Magqasid in Islamic law sho e@: communicated to the
community, particul ariah judges; lawyers and other officials.
As mujtahids, Syariey

s gyUSt kno the Magasid Syariah before
e

3 Syariah authoriti us ndt jectives of Islamic law.

N,
4 Magasi Sy?ah is onk ap eiinii@tly in the submission and
inatioh progesses e Syariah Court.
Due to the fact/that Syafi urts limited by the fatwas issued in a

S
> ,\'%en state, the Usage of @sid Syariah is restricted.
S&o ﬁch unsure about Magasid Syariah’s functional
_ significance.

| ]
Tihe unWillingness cgtailﬂyariah officers to produce fresh arguments
7 ased on/hew.sources af reference and evidence restricts the use of
V) W~ Magasid.

nderﬁa?&( yariah’s general objectives is essential to accurately
understand legal téxts and deduce suitable decisions from them.

Syariah legal instruments is necessary.
o

Not knowing ane@étering the Magasid Syariah disqualifies one from
making religious decisions.

Il grasp of the Magasid Syariah and its link to other

Syariah officials lack understanding and information on applying Magasid
Shariah in their arguments and judgements.

%
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All ten codes listed above emphasise the necessity of Syariah legal practitioners,
such as Syarie judges, lawyers, and enforcers, understanding and mastering 25l
Syariah. The first three as well as the eighth codes above give the idea th Z
for the maturity and evaluation of ijtihad, the grasp of Magasid very
important in formulating and deciding rulings. Whoever understands m&gcomes an
expert in it while taking in the partial evidence has become one of t Ys ple of solid
knowledge. It’s easy for him to get the rulings and figure outywhat’they are with
complete clarity

At this juncture, Shaykh al-Islam Tagiyuddin al- Yd. 56AH/1355CE)

provided the following remarks:

oo 0SS ol red) Lslal B e sy

U3 a5 e L gl B8 4, N .""Ui:/m‘
“And bear in mind that the complete statilice of ijti i ofi"three

to the
stre h, he needs

factors: ... Third: That he should
objectlves of Islamic law, as this w
to grasp what is the intentio t Iegislatu

, ating such
provision.” (Tagiyuddin al- Su ki & al- pp. 17-18)

A similar sentiment is e se byﬂa&, wh &s he reminded us the
necessity of having learned a ractls and dffere@' the Magasid Syariah by
making the foIIowmg feed k

iy i) J;L,Mu.n d?\«a i U‘;V-eﬁcw.,ﬁ C)LMJ‘;J\'CL\SLA

@”WJ“‘JN{@ vw: w“‘ﬁiwv‘%y&)

“A per. %ws hé L jverl‘—'y'ztent in every topic and chapter of
h i ;

Isla% en he reaches a(particular degree. When he reached this
came Cleay't hi@hat he had the qualifications to be the
P% sucde SJ ter;@_ f teaching, issuing Syariah rulings, and
ating between peo&/ as guided by Allah.” (al-Shatibi, 2017a, p.

N

|th0ut recognising the Magasid Syariah, standing on them, or taking them into
unt, the one who makes judgements on people appears to stumble and make

Omerous errors. This matter has been underlined by the rest of the codes.

Additionally, according to Khunain (2010), such a person would take parts of Islamic

law while destroying the whole, until all that matters is what appears to him, and he
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uses it in his legal opinion without neither knowing its significance nor understanding
its meaning. This is, as al-Shatibi (2017a) said, due to the lack of comprehensi f
Islamic law’s objectives and a desire to accomplish ijtihad hastily. 2

Furthermore, Abt al-Ma‘ali al-Juwayni has emphasised the s':g%‘w\ce of

Magasid Syariah in comprehending Islamic legal texts. He said that:

I PPN R PYSTR Cpg g PH PRSP RN tgﬂ}? b o
“Whoever is unaware of the objectives inherent in Syariah commandments
and prohibitions lacks a clear and accurate prospect o ic law ...”
(Abii al-Ma ‘alt al-Juwayni, 1997, p. 101) '

Besides that, Shah Waliyullah al-Dehlawt (d. N7 2Worced the
same point when he remarked as follows:

‘y\z;

LS 5 JlasW) ol s )l 5 (AL

Cr‘:d\@ D 5 '}J\;Qa_g@:bl...
“The most important religiousw ge in its rety, y opinion,

with its highest position and supreme ran \Nm\ the underlying
meaning of Islamic law, whi usse isdom-andphilosophy of all

Islamic laws and their fact well) as t efl nderlying benefits of the
practise and the effect lved th . Thi because with this
knowledge, a person wil e e Islaniic laws imposed by the
Lawgiver ... ” (Shah ah aTDe 7 20@: pp. 36-37)

. . (. . .
In light of the a% ntlon%d extr 5; |t\; be inferred that understanding
the Magasid Syariaﬁecess': N er to Qé,éﬁrately appreciate the Islamic legal
texts and draw the right ecis@\ the -Bakri, 2014; al-Qaradawi, 2008; Ibnu
. : O
al-Qayyim altwah, 2019f, ‘]‘.QI; ﬁ_/ﬁsbbah al-Zuhayli, 2013a; Zaydan, 2013).

-t N o
4233 % ce agra me i 0 reéme the Magasid Syariah in judiciary
e and its coding a@g]own in the Table 13 below. There were 11 codes

Ly

e
dis% to construct a new};?tract of theme “Means of proof as a means (wasilah)

Q‘@

e the Syariah objectives in relation to the Islamic Judicial System”.
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Table 13: Codes of ‘Means of proof as a means (wasilah) to realise the Syariah
objectives in relation to the Islamic Judicial System’

Theme | No. Coding ( 5:

e

1 Each objective (magsid) has its own means (vmkh)
9 Evidence and proof are extremely essential in the ic judicial
system.
3 Claim/Allegation, Evidencing, Judgment, and ution are the four
major stages of the Islamic judicial system.
4 Numerous means of proof have been addressed in Islamic law

i
5 | Evidence is a means to achieve the Sy !I

Parties arguing before the court fo
must offer evidence to support

7 asserts a fact, and the taking ?,g i i i
di
A person's claim is not accw I asis 0@3 assertion; it
tiated by enc%

Means of proof as a means (wasilah) to realise the Syariah
objectives in relation to the Islamic Judicial System

must bels
9 [Consensus]: Unsubstantiated assertlo%re b@d to be rejected
b
The judge has no edge of the'm ter})p\ ich he must decide
10 ) .
with unt nes the'evidence.
Achieving the sidl in I§famic W is @Eﬂectlve undertaking that
11 | necessitates tl'ls%' ipatio judg yariah legal practitioners,
ana"ap prlateg cials.
l ;

All 11 codes pre in the table the same goal: to emphasise the
significance of ev a\n the gal S as well as to realise the objectives
of Islamic law | ud| i ode @ above, it is clearly stated that each
objective has m ns (al- a b 2001a; al-Raystni, 2014, 2016b). This
implies th bJec ve tan be aég:nphshed in its own mechanism (al-‘Izz Ibni
AbdlSS 2 a; Jbnu hur 6) The same is applicable for objectives in

Jud|C|a \,
_ S R
Ac rding to the preceding statement, evidence is so crucial in the judicial

‘% that codes no. 2 through 7 clearly depicted it. Furthermore, codes no. 8 and 9
d that any unsubstantiated or unproven charge is void, which is a point of

éeement among Muslim scholars (Abu al-Walid al-Baji, 1914; al-Nawaw1, 2010; al-
Zurqani, 2015; Ibnu Abd al-Bar, 2000; Ibnu al-Qayyim al-Jawziyyah, 2019d).

Meanwhile, code no. 10 stated that a judge is not permitted to render a decision
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without first hearing and evaluating the facts and arguments of both parties.
Furthermore, code no. 11 indicated that the responsibility of fulfilling the objecti f
Islamic law in the judiciary must be shared by all parties involved in the p cﬁfaa
criminal case is involved, they are made up of religious enforcers, Syari utors,
and Syarie judges. -K

As a result, it is apparent that evidence is one means of achie\Yhe objectives
of Islamic law in the judiciary (al-Tarabulusi, 2018a; Ibnu ‘Ashw ; Ibnu Farhiin,

2016a; Waki', 1947). Y.

4.2.3.4 Put an end to the negative stereotypes that gxist about Qarina
The theme and its coding are shown in the Table 14 Below. There e.lGQQdes
S

discovered to construct a new abstract of theme the negati e'p‘e@tion
directed towards Qarinah”. 5 4 \'("
The full set of 16 codes in the Table 1?belo sepsr@ into two

subgroups: (1) the unfavourable impress'lc rina%n nter-argument

to that impression. \
The first tiny group includes gedes no. 7

are from the second group. Ac

hile the remaining codes

in to& ne: 7-11~numerous unfavourable
views about Qarinah have ast. This per p‘fiomgésed on the researcher’s
investigation, is derived fram the“elas argument Q%cholars who reject Qarinah
as evidence for a variéty o reasons?incl ing @ fact that it is weak evidence,
qualifies only as corroborative. evi ,o'rédjres corroboration from stronger

evidence, and camsed o|1 |ts\n. %
t

Nonethelsx ar migrt:lﬁfe/contested as a result of scientific and
technological ement$, a gl' as“me developments carried forth by the more

sophistica@ods. u’d?n Iy, ‘(&Jre are crimes of fabricating testimony and

pleadigw for t}é aSe of deceit committed today for various reasons. This is

the nt in which the re e?gri‘ng codes are utilised as counter-arguments to the

C M argument. Additionally, these codes are more relevant and appropriate in the

N

t of Malaysia’s Syariah law.
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Table 14: Codes of ‘End the negative perceptions directed towards Qarinah’

Theme | No. Coding \i
1 The ostensible Qarinah is comparable to witn
5 In today’s sophisticated and modern world, forensic %ﬁc, and
trace evidence is all part of QarmahT
3 Weak Qarinah should be dismissed, and intermediate‘Qarinah should
be explored further until itis c ,
4 Forensic evidence has the probative value o or conclusive
S Qarinah, which corresponds to the d re%ﬂhan Ghalib.
% 5 Qarinah is applicable in criminal offenc bl'a with Takzir
o punishm
3 5 Malaysian Syariah criminal law enacte enc }s p le with
g Takzir puniShments v L A
= 7 Favouritism and prejudice ha ped a ari N
2 practitioners who favour witne d confgssion @ver Qaginah.
3 8 Qarinah is seen as weak and u ort ﬁu it unlikely to be
ﬁ recognised in any Shariah crimina osecu;@iﬂ'~
é 9 Qarinah can only, &d a\rro@atlve evidence.
o
3 10 Qarinah is always in ne%ldence th mor@ong and powerful
g
o 11 Syariah legal practitiemers are %& r!oégnlse and acknowledge
= ma}q on its gwn ac
g 1o | Qarinah must (@ystudled comprehended,
@ practitioners.
= 13 If Qarina nd mastered, it will result in
o misc f justice, denial of ri , and concealing of the truth.
14 Allo Vourag pe e‘ptl \-‘c{rose from practitioners’ lack of
nbf‘éﬁenq; bout Qarinah.
15 W Fac;g"‘EVidence”? There is inconsistency
iguity indefining Qarinah’s standing.
'Xn histi@d society, where criminal behaviour is
16 i gcate‘aod craftier, Qarinah’s significance cannot be

overlooked.

:%efore m&ﬁ to 5’@1’ an end to such stigma and dubious perspectives

n confronting toda}x‘é}nore sophisticated and complex reality. The modern
|res considerable evidence of Qarinah since illegal activities are no longer
ucted in plain view of the public.

Thus, relying only on witness and confession is not something that is suitable; in

fact, it may defeat the purpose of Islamic law to ensure the welfare of Muslims.
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4.2.3.5 The absence of comprehensive guideline for handling forensic evidence
and expert opinion

The theme and its coding are shown in the Table 15 below. There wer&%des
discovered to construct a new abstract of theme “No comprehensive %1

guideline or manual for handling forensic evidence and expert opinion able”.
Taken together, the 12 codes in the Table 15 above suggeYyMalaysia’s
Syariah Courts still lack a comprehensive reference on the % g of forensic

evidence and expert opinion. According to code no. 12, the %

egal

ourt previously
referred to fatwas issued by the National Fatwa Council, 0'fatwa,has been issued
on the basis of forensic scientific evidence. '

Although JKSM published Arahan Amalan Ng. 4 of2020 on f coeviQence
in Syariah Courts as stated in code no. 1, the Ar alan is v sifng@ and

falls short of the objective of making a Araq;an alan @s_Sta in\c)ﬁd’e no. 2.
that, no

Additionally, codes no. 7 and 8 demonstrate : riah Couft of Appeal
isions“such as Section

anc@ction 194 Syariah

has yet issued statutory interpretation ofcw scie
rr

33 (1) Syariah Court Evidence (Federa itories) Act

Criminal Procedure (Federal Territ(cesi Act 1 \5 S,
ot

For the time being, Syariah s often res h;e})ractises and principles
governing forensic evidence %vil urts Aa‘di R&Iy, codes 3 to 6 and 9 to
10 demonstrate the signifi impor %a}ju possessing understanding of

ising V\Ehjﬂ ba§;fore him. This is because if a
judge adjudicates anythin ithou.@' kﬁ({f:}edge of it, his decision is null and
void, as stated in m. 10. /Additionally, @e no. 11 specifies that acting without

: &
knowledge resuw

forensic evidence priof to_pr

o
>

Iectd}&rhlch only benefit diverse parties.
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Table 15: Codes of ‘No comprehensive Syariah legal guideline or manual for
handling forensic evidence and expert opinion available’

ThemeNo. Coding

The JKSM’s Arahan Amalan No. 4 of 2020 does not giv

1 | instructions for handling forensic evidence and expert opinio
Courts. ey

Arahan Amalan should aid parties in court processes, standardise Syariah

2 |Court administration, guide Syariah legal practitionew ssist judges in

Syariah

upholding justice.
3 Must be able to understand all aspects of 'mia processes from

investigation to convict
The criminal law and proceedings are p e conduct towards one
another (al-mu ‘ama | '\3. -
¢ | The Malaysian Syariah Court lacks compughensive 1ar;a7;f'ideggéfor
modules dealing wi C science. Iy
Since Syariah courts lack their own ruleS\Syariah ‘&av{"yyresorlﬁdio those
utilised in‘Ciyilscourts, ~N
In order to apply a statute’s implicit zd e it Mmeaning@and intent to a
given factual circumstanc l'in on is fiecessary.
The lack of statutory inter ex'ﬂp annotati co@?tary on Qarinah
8
and Expert OM h ap urt.
9 Everyone mus%formﬁ&e%x e;@hg or acting.

10 iffvalid if made in 1gr®nce or disregard for
d'decrcd

D

forensic evidence and expert opinion available.
(o]

No comprehensive Syariah legal guideline or manual for handling

11 The collection, p in gemebfﬁf scientific evidence and
erla(is we relessly
12 No fatwa@vailable that n‘,ay beyttilisetho regulate forensic evidence or

ns.

expert opin
\ \ '(\J’Q

4.2.3.6 Expert ﬁ%niwo is blacom' g m%g}necessary in response to new and
emerging concern NS
% | (?('j

The the‘q its codin refshavjv in the Table 16 and 17 below. There were

32 codes ed ::) Rfl}w a rg?sabstract of theme “Expert opinion is becoming

more ary in respomse td Va!;;re y of new and emerging concerns”.

.
S
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Table 16: Codes of ‘Expert opinion is becoming more necessary in response to a

variety of new and emerging concerns’

\ w o 4
ThemeNo. Coding P ‘
1 Modern science and technology have created a multitude of Ids of
study, discoveries, and experts. .x
g | The human mind cannot simultaneously acquire, grasp, and master all
5 information.
o
§ 3 Unsolved issues must be referred to ew
2 4 Modern forensic specialists are among the “Ahlu ikri” or “Ahlu al-
(@] : ’»
= Khibrah”. "
= 5 Using expert opinions does not change the cha r ability of judges to
= implement ijti
© 6 Judges must understand two types of ¢
§ judgements and (2) facts an
5 |7 Judges can better comprehend facts
> experts i
[<B}
§ 8 Islamic jurists defined, acknowledged, a
g 9 Expert’s responsibility: Prf)v' NurF in‘h SGi tifiC Tacts presumably
© beyond the jud xpertise per .
g 10 Expert’s responsibility: P&ﬁg, documenting andxéconstructing the
=% crim . A
— Expert’s responsibili ducti hes and investigations, while
s U llecti Vit hysical evid
= collecti sary‘traces.and p )5(_ evidence.
§ 12 E responsibility: Sei@‘g" evidence.
g S
< 13 Expert’s sponsib,ity: ?aluat@ witness’s credibility.
5 T —
g |14 Expe res@1 ) i'ra),@}atmg foreign languages.
(@] - { » . .
E 15 E N’respoilsi ity: Examine“and authenticate the questioned
5] & ment.
8 1t’S Tesponst : Cm@ﬁ and explain the report's content, and
52) 16 p‘ p . p )
% ;nsmkr)any related queries.
i £
:E 17 rt’s rispo?ib ity'\éﬂf)ﬁrming one’s mental or psychiatric status.
s -

Xpert}; Mibilw determining one’s lineage, and not denying it.
o S\
v

L

Expert’s respon&‘ﬁ@ityz Tracking the suspect’s trails and impressions.

Expert’s responsibility: Conducting scientific research and experiments.

Y
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Table 17: Codes of ‘Expert opinion is becoming more necessary in response to a

variety of new and emerging concerns’ (Cont.)
Theme |No. Coding 5:

Expert’s responsibility: Calculating, distributing, and ValuaSng aertain
property, asset, commodity, or liability.

22 Expert’s responsibility: Assist the court in interprethlation.
Expert’s responsibility: Identifying or profilin tittes through

21

23

fingerprints.
An important and major miscarriage of justice ¢
24
failure to consider the expe i

The expert’s opinion is not bindin

25 .
considered.
26 A competent expert is proficient imshis profess
significant stu actise.
27 Expert opinion was considqied 1mn'severa

h Y
28 Expert opinion was co ider& in \wunakﬁases
)
29 Expert opinion\% idered i IC{L@,naI cases
30 | There were cases concerni ex.p&t&p?m’ Lrnge judicial process.
31 | EXpert opinion in agjal ilone igencies.(al-hajah) that replaces
ecesgity( dartirahy),

32 Criminals haye'exploite inSeience, technology, and

infermati tmes online.

’ 7
The demand for |n|on) ex ‘dlr& ry year, as seen by the 32 codes

in the Table 16 and bove \ﬂ\ d Zé.!hat this requirement is rising rapidly
echnology that have resulted in the

of new and emerging concerns.

Expert opinion is becoming more necessary in response to a variety

as a response vances ce a
emergence 0 e I contemp of knowledge, as well as the inherent
dlfflculty e h an intellect rﬁ_multlple subjects in detail at the same time.

F h rmere, codg n O con&\butes another point to the demand whereas the
cnm% adays have expl0| the advances in science and technology to conduct
crimes ne. By these reaso\‘,} code no. 31 makes things clearer by mentioning that

ex pII‘IIOI‘l in a trial is one of the exigencies (al-Aajah) that replaces necessity (al-

irah).
0 In the framework of Shariah law, as stated in codes 3-8, if the judge lacks the

expertise and experience to handle the issue before him, he is required to submit the

subject to an expert in the relevant field. References to these experts in no way
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diminish the judge’s status as a mujtahid. Instead, it will get the judge closer to the

truth while also speeding up the trial and decision-making process.

References to experts are not uncommon in Islamic jurisprudence, sﬁxg:de
nos. 8 to 23 provide a list of the responsibilities of experts outlined in y both
classical and contemporary Islamic scholars. According to code no. 26; erts who
are entitled to testify before the Syariah Court must be qualifi e a strong

educational background, and have substantial experience in theiw competence.
e

Additionally, codes 27-30 demonstrate that expert o ferral has been

used in Syariah Courts for a variety of different sorts of cluc*ing Munakahat,

ot b'nWhe judge,

codes 24 and 25 oblige him to consider it while reaching his judgeme aimQYU do

so will constitute a legal error, which will necessiéppeal toa |’ c C?
S

e
| _ )
4.2.3.7 All legal requirements regarding the q
certain evidence must be compliNV

Mu'amalat, and Criminal cases. While expert opini

tatus, rQFquality of

The theme and its coding are sr@we Table wéﬁere were 4 codes
discovered to construct a new abstract of¥th “S)I e 'uc_l&as and lawyers must
follow all legal requirements rega %e qum S, zan;a\]uality of evidence”.

@
4
Table 18: Codes of ‘Syarie&‘ and lawyers usig}\—v all legal requirements
antit

regarding thE zu ity, ,t s, and qua f evidence’
% ! N

Them << L Coding

1 &
£
\ | o Mis a legal requirement to meet all
& ”» regulations pertaining to the expert
\ " necessary to establish any fact.

14
N
¢ | The judge may appoint specialists he
2 hink lified
Syarie ju and lawyers mustifoll t. ks quatified. -
nﬂéi An expert in court must meet certain
y of

D

all legal r rements're g e - :
quantity “status, and qu evm@nc . 3 qualifications, qualltles, and ethical
requirements.
>) Ajud ’
\ juage cannot assess a person's

\ 4 competence to testify as an expert in
court without knowing the required

elements.
0 All four codes listed above basically refer to the obligation of Syarie judges and

lawyers to comply with all legislative standards regarding the number, status, and
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quality of expert witness. This is also specified in code number one. While codes 2
and 3 specify that the judge has the authority to choose any expert who is consi
competent and meets all of the specified criteria. \
Meanwhile, code no. 4 emphasises the significance of j o%having
understanding of forensic science in order to evaluate and decide a lﬂk@ expert’s
competence to testify in a Syariah Court. This is because the judge alified and

hence unable to assess a person’s expertise and credentialsigwhen” he lacks the

necessary information and experience. T

4.2.3.8 Islam has addressed forensic science both tually n[i operationally
The theme and its coding are shown in the Table 19 below. There e,18 es

discovered to construct a new abstract of theme ur’anjan r#la‘]& dress

forensic science both conceptually and operationall 2 \'C

M that Iﬁ has long

ode nBx.2, it is said that

In the Table 19 below, a total of 18 coEs d
discussed forensic science conceptually a Wiona
S |F1}

this may be recognised via the stipula

Quran and Sunnah. According to c@e no. 3, \e.l@ re o@gf the use of forensic
science concepts in the Qur’an S aI}.' int eri@of Prophet Ya’qub and
|

Yusuf, as well as Prophet and S

imanyJ The Q@Eepts of forensic science

revealed in the Quran and nahvare etailed in@es 5 through 18. According
to code no. 4, the res cr&a.nalysirdis vgr@ the verses of the Quran and
Sunnah that discuss the principles of sic seience are in reality provisions that
serve as proof for Ne of @arl in proViAg or denying anything in court. This

returns to codﬂ&r 0 ' ' sta <<(|1at Islam welcomes helpful scientific
research whil%c ng detti al ressabch. As a result, scientific study in forensic
science is%ssible in sl i it obviously helps various stakeholders,
particu w Syarigh rffin t of evidentiary.

N
S

N
5
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Table 19:

Codes of ‘The Qur’an and Sunnah address forensic science both

conceptually and operationally’ Y.

Theme | No. Coding \(')

1 [Islam values beneficial scientific research but scorns harmfubresearch.
9 2 Islamic legal sources include some forensic scienciErinciples.
?és The Qur'an and Sunnah record the basic ideas awns of forensic
8 3 | science found during the days of Prophet Jaco phet Yusuf - and
£ Prophet David - Prophet . &
£ 4 The Qur'an and Sunnah express forensic s aspeéts and ideas in
= Qarinah lega i Q\
<
> 5 Forensic scientists are specialists i the uttlisation of em:e\ a?d
Té, scientific analy: court.
§ 6 Locard’s Exchange Principle: " Eyery co?ac! leayes a t-{i.ce
=
o .
g 7 | Forensic biology: Serology and % dstai Xﬁe anaksgyon textile.
—% 8 Forensic Podlwtpr ts an,?alt aQiﬁis.
Q A—
=
g . . . .
g 9 Forensic TOX£0I0 rellm\ar r:oik&rgenmg test.
o]
z 10 For mxmabg}ve d S(&b\g ty test
S 11 Forensic Ser “Streening test'for the“presence of seminal fluid
@ stainin intimate s or at crime scenes.
]
% 12 ?ﬂsic D’IA: Rare kinship testing.

]
E‘é 13 % ‘cl im ge@‘l?;estigation
=
=]
g 14 &\ @bgy C,@Tﬁal heredity & filicide
=
<
E 15 | ithol@ Identification of a dead body
g nsiclentomology: E}'?rmlnmg the minimal Post-mortem Interval
o ) o (PMI).
= K arir]&i‘gltof' uniguieness: No two individuals possess identical
b o characteristic.
18 Examinatio@ﬁd analysis of rips and tears in textile evidence.

04,%
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4.2.3.9 Malaysian Syariah evidentiary law and procedural must be improved

discovered to construct a new abstract of theme “Malaysian Syariah evid

The theme and its coding are shown in the Table 20 below. There were 1?
ryalaw

and procedural issues must be improved”.

Table 20: Codes of ‘Malaysian Syariah evidentiary law and procedural issues must be

improved’

\,;

Theme | No. Coding
1 Practitioners and academics from hav Zssed' concerns and
suggestions for improving Syariah evi aw?
3 9 Syarie practitioners and judges must educate forensic
3 procedures used to authenticate documents and thgir coptents” 7™
E. 5 | Syariah courts are presently using civ rt fore'sic id#lif{e)."
§ 4 | Improving pertinent human ca;@~ h forénsic enc&/ﬁ’ﬁowledge
7] and evidence management. \\ 7~
= ¢ | There should be guidelineséfor rensiecevidence anq\,}\-bert opinions
o that are in line with IslamiC | d Malaysian’Syariahfaw.
2 5 The highest Syariah %ﬁt offe |slat®*interpretation on
= expert opinion provisions. ~ .
3 2 |1t is vital to desi andard }m*g)p;@‘edures for gathering
D . e .
S scientific evidence: - N
s g | Determination er expert opinion isoenfined to Section 33.
2 x L\
; Experts” aregs of cxpe fiumber of: ?b&_arts, credentials, conflicting
=z 9 | opinion vg@g pro dj iction to appoint experts must
> be specifi (
2 | ;o | Expert opinign is % hén{gommitting Syariah crimes over the
S inte[ngqe ectronic devices su@h/as social media and websites.
3 1 Upﬁrthgle y rWhe in@ﬁ%entaﬁon of Qarinah in Syariah Court
S %idi regulati lquire;m, ractical and efficient solution.
S "Civily laws principles, ‘an ndards should be used with caution by
@ 12 iah lawyers: j (\dﬁ%d
ks ction 3yru ure.is, underutilised.
: ORISR -
= 1 Encouragle @ngrgy' between traditional Syariah principles and
contemporary sciénce.
\\ 15 | Syarie judges need to be more proactive in enforcing the law

0: The 15 codes that the researcher put in the Table 20 above talk about the
0

mplaints and suggestions that people have made about Malaysia’s Syariah Court

evidence law. They say that these ideas are in line with the development of the law. In
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Code No. 1, it is clear who gave the criticisms and suggestions: people who work with
Syariah law as well as people who study Syariah law. Then, from code no. :
they are very specific as to what they say about expert opinions and forensicevidence.

A lot of constructive responses have been given, and they're all aiﬁgﬁwaking

Malaysia’s Syariah evidence law better.

4.2.3.10 Improving the existing capabilities on Syariah principles and legislation
The theme and its coding are shown in the Table 21 a %ﬂ(ow. There were
31 codes discovered to construct a new abstract théme “Human capital
development and management in an organisation must roach Lolist' ally”.
In the Table 21 and 22 above, there are 31 codes thatysho Mﬂa ey
are to the study. They all deal with things that nee e done to j prbv&‘e}sting

knowledge and skills about Syariah principles and . Codes 1-3 stress Qe need of
enhancing human capital in terms of spiritual,%ysic

well-being. V
Then, codes 4 and 5 demonstra%a
the fields of law, science, ande techn 0 r& obscurantism, and

dc lo
conservatism. This backwardnes y r*ﬂ?&e’b a‘\La)r,lety of ways, including
&Utll

lectual a@" emotional

usli 4“backwardness in
O

the removal of all of the attitlxO nedwprevi sI? a e further development of

the heritage of classical Islamic Kfowl . Interms uality management, codes 6

and 7 demonstrate t altzugh nat all ySyari ‘%ourts have adopted Syariah-
auudp

compliant QMS standards, almost.allh pTietU\/lalaysian Syariah Index standards.

@,
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Table 21: Codes of ‘Human capital development and management in an organisation

must be approached holistically’

Theme

No.

Coding 5:

Human capital development and management in an organisation must be
approached holistically

Human capital is essential for a person or organisation to‘achieve their

! goals.

9 The most important human resource in Syarlah?&ls Syariah
practitioners.

3 A balance of spiritual, physical, intellectual, an onal aspects is
required for Islamic human capital developme

4 The classical Islamic knowledge tradition must furtr;er developed.

5 Law, science, and technology are all ting because of Muslim
ignorance, obscurantism, and conservatis | \‘2

5 The Syariah Court has yet to establish Sharah- iliar&t’} S
standards. A

- | The Malaysian government established the lylalaysi' Syariah Index
benchmark to improve the coun iah le ministration.

8 Syarie judges and lawyers have allengesy as well as a
dearth of legal knowledge a ing. g‘

g | The establishment of Sﬁl icial traffling cehtre is essential to
enhancing service andM nt quality.
Syarie judges and lawyers mu ab consult legal materials in

10 order to practise | b\éw ﬁ
[Consensus]: Pass entyaccordifng to t is in the Qur’an, the

11 | way Prophet passed_judgnefit, ay the righteous passed
' i available, then let strive to work it

12 s must be professionals who

and practically.
13 who @had a lot of experience.
14 Wa a s@ of trainings and tests.
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Table 22: Codes of ‘Human capital development and management in an organisation

must be approached holistically’ (Cont.)

Theme | No. Coding c 5:
15 [Consensus]: Priority must be given in every investiture t%the
8 individual who is more competent and suited for the respective office
5 16 Syariah and Islamic affairs officials should be chose mong
§ those who are qualified and suitable for the position.
= Syarie judges and lawyers must always be \N@H‘gr’ﬁared with the
o
Y 17 required knowledge and expertise.
; 18 Any discipline requires empirical knowled an%xperience.
2 |
E 19 Syarie judges, lawyers, and other offieials should foutinely attend
2 training courses to sharpen their senses a derstan
3 Practice to resolve current cases utilising! Syafiah ewdQ cing
= 20 inciol ’
S principles and procedures.
) 21 Syarie judges do not understand |mportjnde 0 meth@ﬁlogy in
s making decisions and judgmentS=gpey \
e —
S| 2 The_ judicial process must be We‘mana prov ‘fé‘rness to all
s > parties. ,\) é '
= 8 93 Discrepancies betwee w and de criminal law are so
g k7 great that they cannot M rbitr@.
gé 24 Syarie judges are notbound by juristi an;t\may adopt alternative
- opinions that benefi ommuni
5 o5 | Syarie judges and s must be well- veﬁeSd in Syariah and law to
S conduct their r ities effectivély a@ﬁﬁrofessmnally
£ og | Professionals in'thg Fealm ah amNE'w must constantly upgrade
2 their knowl d skiHsy
> o7 | TheH @hat his subordinates are
c:; educate rained qualified professionals.
= Judiciary a e evergchanging fields of knowledge that
= 28
S ne ed St'l tise, mastery.
S m t Off are not well prepared to enforce
= 29 iah Iqwn\ I@
L 3 ief in establi d'alm’s'éhd priorities, while being flexible on
methods and pro dur.g@.makes Tajdid possible.
Muslim shéuld n%?’tolerate weakness or triviality, but should
constantlyStriVe fopgreatness and mastery.

(’.}/\

On the list above, there\ae a lot of things that need to be looked at, like not

‘% enough legal knowledge and training on code no. 8, not being able to find and
se’legal materials on code no. 10-11, not understanding Syariah both conceptually

d practically on code no. 12, the quality of the officers appointed on code no. 13-16,

not being prepared enough in terms of knowledge and skills on codes 17-18 and 24-

29, understanding the importance of methodology in decision making and
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considerations on code no. 19-22, Syariah principles and man-made principles shall
not be combined or used arbitrarily on code no. 23, and changes for the better
no. 30-31.

These are all aspects that need improvement in terms of existing k.s‘dage and

skills on the Syariah principles and legislation.

4.3 The content of the Figh Forensic module \,z

Under this section, researcher has provided three subw to elucidate the
e

first research finding for this study. Subsection 4.3.1 dealt With n]ining data from
document, Subsection 4.3.2 dealt with the data colle roce uWubsection
T

4.3.3 dealt with the data analysis procedure. "
N
| S
4.3.1 Mining data from primary and secon cu% .\T
1 t from. the approach

fro h primary and

Data gathering in this part is not signif
employed in paragraph 4.2.2, namely, c@inf
secondary sources as in the previousw.
the material of the Figh Forensic e into Sl\esll n g@rof which is labelled
with the title of the module.;&wiﬂg ar tqe to‘@umber of primary and
secondary documents that ha\% collected,to meet tgbbjectives of the study.
N
cuments f ‘%

Table 23: Tetal Qlected 41 Tw ? 6’ h Forensic module
£ ¢
C

ChapterlPrimary DocumenitsSecordary Do
]

1§t

ts|Total collected documents

o

Al 1=
3 '\6§—I+ . 54" 120
4 \1 5 87
5 % 8 | P 853 71
6 o 66p ¥ J |7 S 41 107
NN

Ahe basis of the dat@'he preceding Table 23, Chapter 2 has the greatest
Nf collected documents, totalling 211 documents. This is followed by Chapter

0‘% 128 documents and Chapter 3 with 120 documents. In the following six tables

115



(Table 24 to 29), readers will find information on each primary and secondary

document for Chapters 1 through 6 of the Figh Forensic module.

Table 24: Total collected documents for Chapter 1 c\:
Category Types of Documents Tﬁ‘&

Holy Qur’an
Hadiths 4
) Statute
(5]
S Primary Documents Government Docu
S
§
6 L 21 f
¢
Secondary Documents BookiSections , ®, \Y'
Confer P ceedlnbs glsl _{'3
' X
\,
Table 25: Total col umen apt8g
Category cumngnts | Total
0 hrq,n\ 1
ithsy.” 18
o | Primary D ts _J Statufel)” 2
z Case Reports 19
" Y' ¥ Baoks 75
s % :l ] J'ou\s@ Articles 33
" ¢ £,,Books 54
= £
© . M D dcum\t? \Encyclopedia 2
& y @’erence Proceedings | 5
\ : ' Thesis 1
‘ : ] » (5~ Book Sections 1

12 The complete list of the references for each Chapter of the Figh Forensic module can be accessed at
the end of every Chapter.
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Table 26: Total collected document for Chapter 3

Category Types of Documents | Total Y'
Holy Qur’an 1 \
Hadiths 13, %
Primary Documents Statute ;*
Books 43

Case Reports
Journal Articles )
Books \[l

Chapter Three

Secondary Documents

Table 27: Total collected documentsfor Chapter b &
\ Y4
.y W
Category of Decunients |Fotal
oly-Qur’ 7 P!
Hadit () 19

Chapter Four

Primary Documents - 3 >
G) s /A | 35
E a Journal Articles 3

Books ™ 23
Secondary IN& nts ﬁce Bioteedings | 1
> | ook Seetions 3
N TS
4

w& otal.Collected do@énts for Chapter 5

| =

C

Wpes of Documents | Total

a o
2 I ¢34 HolyQuran 1
rimary ur{er‘tsj Statute 2
N Books 15

b 4 v./ -~ Journal Articles 17

d \Y Books 15

A Encyclopedia 1

\ Secondary D‘&u ments Internet 10

Thesis 1

0 Book Sections 5
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Table 29: Total documents collected for Chapter 6

Category Types of Documents | Total Y'
Holy Qur’an 1 ,}\
Hadiths 7, \l—)
. Statute .2;
Primary Documents BoOKS 42
Case Reports ?
Government Gazett
Journal Articles
Books

Encyclop
Conference Procee

Chapter Six

Secondary Documents

g

4.3.2 Procedure in collecting data from primary secondary s rfes t.}
The approach for gathering primary and secondar umentj, this part {g}\e same

i n inf@-{ation, the

as indicated in paragraph 4.3.2. To m|n|m

researcher will not discuss it again.
rim and secondary

4.3.3 Procedure in analysing th \a:nt of
documents
>\y7 K
The researcher has successfu velgped 30 €odes @ are relevant and suited

to the Figh Forensic module t. The her en reorganised the codes

according to their resembl ieva elto ar at a suitable theme. As an
identified si tHern%that were deemed eligible for

outcome, the researc%
inclusion in the Figh Forénsi o@dts. All of these themes will be

discussed in furth et aterl %

4331 Int c ont F| r@nstj')
Th t and}t coding re n in the Table 30 below. There were 5 codes
dISCOV onstruct nev’ abstf@tt of theme “The introduction of Figh Forensic”.
Table 30 below sh(m&'.that there are only five codes in it, and it only covers
thew,l oductory to the Figh Forensic module. It addresses topics including

temology, theory, the objectives of Islamic jurisprudence, and how science and
Qarlah can work together.
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Table 30: Codes of ‘The introduction of Figh Forensic’

Theme No. Coding

1 Epistemology of Figh Fore h
sic ¥

2 Theoretical Figh Foren

The Syariah objectives of judiciary Qd achieving it
through eV|d

4 Understanding and masteri ren3|c IS very
importa
Integration of science riahjin Malaysian

Syariah E deqc law

The introduction of Figh | 4
Forensic

O

and Its App cailo
e 31 below. There WQ%g codes

4.3.3.2 Admissibility of Forensic Science as Evid
The theme and its coding are shown in the

discovered to construct a new abstract of them 1ty orenQ\g/smence as
evidence”. V é
Table 31: Codes of ‘Admissi 2 forensic sci€nce @ildence
\\\? 1*

Theme No.

Praetical s eﬁhfl |dence principles in the
Qu&&] and Sunnah

’ Le I!no@vernmg Qarinah evidence

Ments admissibility in Syariah
s aqdzﬂst

Admissibility of farensic eir importance to forensic science

eglsl@s governing expert opinion evidence

science as GVK

JEX értjopinion is frequently used in Islamic law
&) discussions.

(_/Expert opinion and scientific hints have
evidential value

Ny ¥ - _
The Table 31 above contelgs' six codes, all of which pertain to the admission of
N

science as evidence in the Syariah Court. Code No. 1 provides various

f
ées of forensic science ideas being used in the Qur'an and Sunnah. In the

ework of Shariah law, forensic science is inextricably linked to the three types of

idence specified in codes 2—-6, namely Qarinah, document, and expert opinion.
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4.3.3.3 Qualifications and Credibility of Forensic Experts in Malaysia from the
Perspective of Islamic Jurisprudence and Syariah Law

The theme and its coding are shown in the Table 32 below. There Wexg des
discovered to construct a new abstract of theme ‘“Qualifications an c% y of
forensic experts in Malaysia from the perspective of Islamic jum%ence and

Syariah law”.

Table 32: Codes of ‘Qualifications and credibility of forensic
from the perspective of Islamic jurisprudence and

in Malaysia

Theme No.

1 Etymow‘f al-K ibralYa i
5 %ts atm b nsulted in a
Syari urt. -
ert § similatities to
E Zm?catloni,égiudgement,

ell as\its contrasts fkom testimony,

Y, @p@udgement.

— I x The impartance of.al-Khabir and al-
Qualifications and credibility of Khik ! Syariah judici
forensic experts in Malaysia from t it lah judicial .SYS.“*”!-
’ qualifications and credibility in

perspective of Islamic jurisprude

and Syariah law 5 @ 5;9 gal ext of Syariah Court

L eV|dence

\
\ ' f- per f&mrements from an Islamic

> legal perspective.
‘ \' . QlJ sations and credibility of forensic

JZexperts as al-Khabir in Syariah Courts.
4

N
\ l ~ 8 \ﬁit‘nics concerns for forensic experts.
& \(Expert references do not invalidate the
i ,9(,

) judges’ character and abilities in ijtihad.

se arél;? codes listed above explain the qualifying
redlbﬁlt ren9§ xperts. Codes 5, 7, and 8 express the viewpoint
riah Court's ewdenKé-iy and code 6 expresses the perspective of Islamic
evi jurisprudence. According to Code No. 3, expert opinions have parallels and
ts with some entities under Shariah law. Codes 1, 2, and 4 explain the ideas of

habir and al-Khibrah and how they are used in the Syariah Court. Code No. 9

nsures that a reference to an expert does not jeopardise the judge's standing as a
mujtahid.

120



4.3.3.4 Crime Scene Management and Procedures for Spying, Investigating,

discovered to construct a new abstract of theme “Crime Scene Man

Pro

Raiding, and Arresting a Suspect

The theme and its coding are shown in the Table 33 below. There We\4 des

and

cedures for Spying, Investigating, Raiding, and Arresting a SuspecA

Table 33: Codes of ‘Crime Scene Management and Procedures pying,
Investigating, Raiding, and Arresting a Suspe’w

Theme I Coding
‘Crime scene
ement
Crime Scene Management and Procedures for Spyiag; S,pyi\@)\
ﬁ\

Investigating, Raiding, and Arresting a Sus

| Jinvestiont
,3 nv&sgga ion

N a4
z W\Q Wand arrest
Y Ny O
There are only 4 codes in the TN bove, and.all of tt@ are clear without

’
NQallex

fsci evidence and its management’

Ha

: : L &
@% i )Tl\‘@(:‘j Coding

Management of scientific evidence materials

ts management c Methods for managing and handling digital

?ode | B
ndli ientific eVidence )" ad before, during, and after collection.
and i *)\12

\ evidence materials

There are only 2 codes in the Table 34 above, and all of them are clear without
need to elaborate further.
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4.3.3.6 Evidence Practices and Procedures in Syariah Courts, as well as the
Opinion of Forensic Experts

The theme and its coding are shown in the Table 35 below. There We%%des

discovered to construct a new abstract of theme “Evidence Practices an P%

es in

Syariah Courts, as well as the Opinion of Forensic Experts”. *

Table 35: Codes of ‘Evidence practlces and procedures in syariah ¢ Ws'as well as
the opinion of forensic experts’

Theme No. z dirig

i in'which'the presence of

1 tis q&?@dﬁgrowde

denQ N
Evidence practices and procedures in s and sz j{glvmg
syariah courts, as well as the opinion of rt evi en Syariah.Courts.

forensic experts 3 Ie 0 es me}aluatlng

ert evigdence.

The 35 above contains four,

Goges, all
method of expert evidence in S%E qurs

instances in which the partiei

outlines critical processes thoT or,
h

says that the judge h% ive au
before him or her. Cod

between expert t ;Q& ther

4.4 Develo \ Fore
Insti

archel’ bri Wmd

of a

evidenc

O

| C fllcts nd pn%ﬁes between
\ ex e nce aqd other evidence.

J-(

per to the practise and
C e no specmes a number of

|t&6§—|s required. Code No. 2

ert teStimony. Naturally, code no. 3

ority to Q@uate the expert evidence given
th eéﬁalblllty of resolving a discrepancy

g the most suitable way.

('Re for Syariah Officers in Syariah Legal

d in paragraphs 1.7 and 3.2.3 that the Figh
For module was bunt\(l%rhsmg the Sidek Module Development model.

lally, this model contains two stages, but the one employed in this study is

the first, which involves several steps, as in Figure 16 below which beginning

Qh the development of the module’s aim and ending with a full drafting of the
odule.
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Identify theories,
rational,
philosophy, Need assessment

concept, target and

Develop aim of
the module

time allocation

Selection of the Selection of the
strategy

Set the objective —— content

v
Selection of the Selection of the Integrate the draft
logistic — media — module R~
-
¢ $ ' y -
v ¥ b
NS
Produced a é\
completed draft \/ W
B N )
NS
Figure 16: First stage deh' 0 ev, ‘I'spment model
7]
As for reference, perusa‘N~ urther ,am <g’érlpt of the completed Figh

Forensic module has alr adWattaxfed t tio pedlx A of this thesis.
‘ : l

:
C"

4.4.1 Developa rrnge mog .
Determlnlr& opln %module will, in general, define the
module’s con w intended 1d1cQ§Mah & Ahmad, 2019). This is in line with
R&

what Jame ell s
@ou ca skgfhe ctives for your module, you have overcome
tﬁ bi

t hurdle in instr, nal development.” (Rusell, 1974, p. 45)

he development of thhlqh Forensic module is guided by several aims, the

%gmflcam of which are as follows:
0 Clarify and explain expert opinion legislation; so Muslims appreciate the
Islamic provisions and every new case in the judicial system is resolved more

fairly and equitably.
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e Explain how Syariah evidence law relates to scientific and modern

methodologies
e Filling the intellectual gap in the forensic evidence discussion. O‘N&zew

sources were located, yet they were largely on Syariah in genera laysia,
rféxevce

there is currently no comprehensive discourse on Syariah Cou law
e Assist Syariah legal practitioners in understanding aanrehendmg
forensic expert evidence in theory and practise. Thes ve establishing
forensic specialists’ qualification and credibility, co g investigations,
collecting and handling scientific evidence, and Y:('ert opinions in
Syariah Courts.
e To redirect the perspectives of Syariah legalypractitioners o Eert Qﬁ(ﬁlon
ch

Ia}s, in line

with Section 131 of the Syariah Court € ( d |tor|esQ,Act 1997.

from civil practise to Syariah practise pre by the Musli

Researcher has mentioned these a e In od n se n of the Figh

_;'f

Forensic module.

4.4.2 ldentify theories, ratio n so% Y and time allocation
According to Noah and ad (20 lém must be identified before

developing a module: theori M sis of a module, rationale of

needs and desires, phl% assouaxj to muﬁge module conception, target

group, and time allocation to'completé dule(Q
The follow Ieme¢s dentified by the researcher:

&

g
\n O
(@) Theone‘&)t a pr t (p e &'jJasw of a module

L

M u |Ide55 0 t@ utmost to determine which theories serve as a
basis rpinnings for fﬂe m‘gaule to be constructed. The theory that is being
e A’nght be a single tmq"?y or a composite of many theories (Noah & Ahmad,
‘% is possible to develop a model from the theory, which will then constitute the
basis f

or module creation, particularly in terms of content, module arrangement, and

Odule sequence. Theory is very significant since it serves as the underpinning for a
module’s overall performance.
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Researcher adopt and adapt the theory of Figh Forensic developed by
Baharuddin (2017c) in his doctoral dissertation. To him, the four compone?imt
rensic

formed the core of the theory of Figh Forensic, which he established, wer

jurisprudence, human capital, forensics analysis, and accreditation. Thii gﬂys!rated

under the following Figure 17.
Integrate the draft module V
: l
PRODUCED A COMPLETED

Selection of media DRAFT MODULE

; l
Selection of logistic V

] "X

. Forensics \
lect f strateg
Selection of strategy Jurispridence ' 3“)
Selection of content Human Capital \;
Theory of <

T

Figh Forensics \ 2
Set the objective Forensics Analysis
Need assessment \ Accreditation O

w

T

Identify theories, rational, phil
concept, target and time allocation

T

Develop aim of the module 9

Figure 17: The applic 'OCf theol/ of Figh F@lsic in Figh Forensic module
F &
Additionally, wsearcil %me idea and theory of Figh Forensic
in detail across nﬁ&ior of this thesis{ ihcluding paragraphs 1.8.1 and 2.2.
C\ eyl 5
le of nee desire (_/

(b) Rati% a
? >
developets’'s otld aiee as be proposed by Noah and Ahmad (2019),

descri e rational needs a@esires for the module to be built in more detail.

Ng to this matter, the researcher has presented some of these rationales in the

oduction section of Figh Forensic module.
Q The first of these rationales is that Syariah legal practitioners are always in need
f

professional reference and assistance. In the Figh Forensic Module, Introduction

section, page 2, the researcher has stated the following:
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“Hakikatnya, para pengamal perundangan Syariah tidak boleh terlepas
daripada bantuan pakar; Hal ini demikian kerana sebilangan besar kes
memerlukannya dan hubungan antara keduanya saling terkait rapa
Bahkan dalam kepelbagaian situasi di mana perselisihan itu ber%
mustahil bagi pengamal undang-undang untuk mengetahui kesemdanya,
itulah sebabnya mereka perlu meminta bantuan pakar pada perk a(m
memerlukan kepakarannya. Keterangan pakar sebenarnya upi
bidang ilmu pengetahuan yang sangat luas. Dalam perb n figh
mazhab Kklasik, al-khibrah dan al-khabir terpakai pada anyakan
perbahasan cabang figh (furi‘ al-fighiyyah) dari I-hal” ibadah
hinggalah jenayah. Akan tetapi, dalam konteks semasa, al-khirah dan al-
khabir kebanyakannya tertumpu pada keterangan p ar%e%ik. 7 (Modul
Figh Forensik, p. 2) '

The second rationale is connected to the curre eakthr uWience and

technology. On the same page of the Module, the @er has statedthe ’fonggﬁg:

“Seiring dengan perkembangan dalam bidangysains gan tekpologi a
hari ini, keterangan pakar forensik tela me rhatianydari

kalangan para pengamal perundangan Syagiah ringkat k %@saan
dan antarabangsa. Selain itu, &h@ itusi

kebangsaan dan antarabangsa j idak terke

fatwa beramal dengan keterar!g% tifik dal

jenayah Syariah.” (Modul Fit Forensik, Y,)\g &x

The third rationale relates t negl%yw unﬂgfutilized Syariah Court
evidence provisions pertainir\r e ex opi io‘F\s forensic science. On the
same page of the Module, t ch s stated t@owing:
(

“Dalam konteks ngan Syari ;I I&ysia, bermula dari tahun
1997, al-khibrah danfal- r telah di nkan ke dalam Seksyen 33
Akta Keter %Ma@ arﬂ§¢ilayah-Wilayah Persekutuan)
1997 dan amakan..sebagai Pe at Pakar. Peruntukan ini telah
membukaﬁq%g'yang gi para pengamal perundangan Syariah
untuk n% Ikan ke gan ar, terutamanya pakar forensik, di
Ma [ g

d

onteks, pembuktian

—+

hkamah Syariah. S uhpu@emikian, peruntukan ini sangat jarang

di @'ati% da? igun sebaiknya sejak dari tahun pertama
iaw nun ra rasmi: Sekalipun ianya digunakan, rujukan akan
tumpu kepada prosed an amalan dari perundangan sivil, walhal
dangan Syariah @1 perbahasan Hukum Syarak mempunyai

w‘z’stemologi khusus berkaitan prosedur dan amalan keterangan pakar.”
? odul Figh Forensik, p. 2)
The fourth rationale is addressed toward JKSM’s Arahan Amalan No. 4 of 2020,
hich is still deemed inadequate and has not achieved the standard expected of it in
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line with its categorization under the category of “Trial and Procedure”.™® On the same

page of the Module, the researcher has stated the following: T

“Terkini, pada 21 Disember 2020 yang lalu, pihak Jabatan Kehakim

Syariah Malaysia telah bersetuju dan mengesahkan sebuah %
Amalan berjudul “Arahan Amalan No. 4 Tahun 2020 — Peng%aan
Bukti Forensik Dalam Prosiding di Mahkamah Syariah”. PenguatkuaSaan
Arahan Amalan ini secara langsung mengiktiraf bukti forer%!bagai
salah satu pembuktian yang sah untuk digunakan di MahkamahySyariah.
Akan tetapi, Arahan Amalan ini sekadar memberikan kenyataan, tanpa
disertakan penghuraian berkenaan amalan dan pro yang perlu
dipatuhi dalam menggunakan bukti forensik di hkamah Syariah.

Berbeza jika dibandingkan dengan Arahan Amala 1 Tahun 2006:
L dhun
5 anyawr

Amalan Hakam Mahkamah Syariah dan Arah
el

2006: Amalan Sumpah Mahkamah Syari
Taking into consideration these four aspectsy ident that.there is an

mempunyai kenyataan dan disertakan sekali
amalan dan prosedur yang perlu dipatuhi.

immediate need and desire to develop a sp

process of referring to expert opinions@ing with-forensic s@qtific evidence.

AN
(c) Philosophy associated to %Jsage \T A
é y S
In addition, the philosox lated he nefitgg'using the module should

also be stated (Noah & A 011). n the FighMkorensic Module, Introduction

section, page 1 & 2, the researeher has ‘t;:-te}hef ing:
: , 4 s
“Isu pembuktian adalah \f'hsq topi prenting yang telah diberikan
perhatian khusuSwoleh® Syariah Islam” la menyatakan kaedahnya,
menjelas m- , da rusaha untuk mengatur sistem
kehaki keadilan. enlbux‘t? membantu dalam menyampaikan
hak ke%mili nyay gJah dan mengambil hak tersebut dari tangan

peni tuk menentang iman yang telah dilakukan. Tugas
p% perundan Syariall adalah untuk menegakkan keadilan di
anusia, mendadilitpertikaian mereka serta menyelesaikannya,
%empurnakan hak diabaikan, dan menyerahkannya kepada
pemiliknya yang lebih layak. Terdapat banyak kaedah pembuktian yang

\lah dibahaskan oleh para fugaha, dan salah satu daripadanya adalah
\ eterangan pakar (al-khibrah), manakala pakar yang memberikan

keterangannya pula dinamakan sebagai al-khabir.
According to M. N. A. R. Ibrahim (2020), the “Trial and Procedure” category accounts for 30% of all
JKSM’s Arahan Amalan. He went on to say that this is the most essential category since it includes

specific directions to offer guidance to Syarie judges, lawyers, prosecutors, court administrators, and
anyone who deal directly in the courtroom.
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Keterangan pakar bukanlah sesuatu yang asing dalam Islam. Hal ini
kerana sejak dari awal pensyariatannya, para pengamal perundangan
Syariah akan merujuk kepada pakar sekiranya mereka tidak jelas tentan
sesuatu permasalahan. Hal ini kerana untuk menyelesaika%
memerlukan kepada kepakaran yang khusus, sedangkan merekal ti
mempunyai kepakaran yang diperlukan. Sebagai contoh, Rasulul
(s.a.w.) dan para Sahabat (r.a.) baginda telah merujuk keteran kar
dari pelbagai bidang dalam menyelesaikan permasalahan mereka
hadapi, antaranya ialah penghubung nasab atau ahli fis%i (al-
qa’if), juru analisa tapak kaki atau ahli podiatri (al-ga ’W erjemabh,
juru bahagi (al-gasim), juru taksir (al-mugawwim), pemeriksa saksi (al-
muzakkiy), dan lain-lain. Pada masa yang sama, baz%(s.a.w.) dan
para Sahabatnya (r.a.) juga pernah menjadi al-khabix dalam)beberapa

situasi dan keadaan yang memerlukan.” (Modul 0 nsi&:ﬁ
because itionq—s in

Islamic law, from the inception of its legislation, sort tofspe |sls i Cmey are

uncertain about a matter. This is due to the fagi that'solving’it_requires s\/p‘iafic skill

Expert testimony is not uncommon in Islam., This

set, which is something that they totally Iack.V X~
| ey «E
(d) Module conception \ O

_ NG .
According to Noah and (2019 I éeeded to describe the
%’ an &1 i

module’s concept, which pr erview ¢ of the module will be
implemented in an actual setti e Fi ic m.oﬁﬁfe IS structured in the same

N
way as an academic duwmld b,. Ac rlirlb%l\loah and Ahmad (2019), the
academic module is a% hat isyuilt

un the principle of delivering resources
to the target audiencey, This sorlt

all of the necesNachin

Typically, thce\hgdul s enable the (i‘(%e’nded audience to study independently,
ed

'
without th r assistange from @structor or lecturer. In addition, people who

le is quite comprehensive, since it comprises

terials and resources for the course.

work full-ti et desire t ?hance&ir academic performance would benefit greatly

from ts ession. C}Y
N
‘@get group
N

The target group must be specifically identified so that the course of the module

appropriate and accurate (Noah & Ahmad, 2019). As the researcher has clearly
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stated in paragraphs 1.7 and 1.9.3 in this thesis, the target group for this module is

Syarie Judges, lawyers, and religious enforcement officers. Y'
(f) Time allocation to complete a module : (0\

According to Noah and Ahmad (2019), the time required to finish"a module
must be correctly estimated so that the time allotted is adequateqnd capable of
achieving the intended goals. However, since this study only exec he first stage in

odule, the researcher

ac tllat each reader's
rch yeh{\ |'d(;yond the
Y'

the module’s production, which is developing a full draft
is unable to identify the precise time period. This is due toit

reading time period is varied. It necessitates more field

scope of the researcher’s investigation. ' _\(,}
4 r
4.4.3 Need assessment \ Y}’

The researcher has conducted the ne to determinesthe” necessity for
a Figh Forensic module. This is dIS f in ﬁgraph 3.9 of this

thesis. The necessity for this module dr| 1
as’,évm

e The necessity of full g e an|d yﬁrla@d its link to other Syariah
legal instruments. *

e Realizing Syariah Objectl n e I I

e Evidence as a ns allse eM apld |ah in judiciary.
e Putanend to the neatlve tere S tﬁ ist about Qarinah.
e The absen Nm@e gwd or handling forensic evidence and

expert o%
. Exper n | beCo or ecessary in response to new and emerging

. egal I’qull’ enfs re |ng the quantity, status, and quality of certain
Adence must be com Iﬁ%’

lam has addressed forensic science both conceptually and operationally.

§ Malaysian Syariah evidentiary law and procedural must be improved.

Improving the existing capabilities on Syariah principles and legislation.
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4.4.4 Set the objective
The Figh Forensic module is divided into six chapters, each with its-unique

objective. The following Figure 18 provided the module’s objectives for each .-qh_éh_ter:

Pengenalan Figh Forensik

»To understand the epistemology and meaning of Figh Forensic in greater depth.

»To know the application of the elements of Syariah and science integration in the
evidence law of the syariah court in Malaysia.

»To know the strength and quality of scientific evidence from the standpoint of Islamic
law.

Kebolehterimaan dan Pemakaian Sains Forensik dalam
Pembuktian

+To identify instances of the application of forensic science in the early history of
Islam.

»To understand the arguments and justifications for the legislation referring to expert
opinion.

»To know the strength and quality of expert and scientific evidence from the standpoint
of Islamic law.

Kelayakan dan Kredibiliti Pakar Forensik Menurut Perspektif
Figh dan Perundangan Syariah di Malaysia

+To understand the definitions of al-khibrah and al-khabr.
*To learn about the qualifications for becoming an expert in the Syariah Court.

*To learn the factors that influences the credibility of forensic specialists while
providing expert testimony.

Pengurusan Siasatan Tempat Kefadian Jenayah Serta Tatacara
Melaksanakan Intipan, Penyiasatan, Serbuan, dan Tangkapan

»To understand the Islamic principles of surveillance, investigation, raid, and arrest, as
well as Malaysian Shariah law.

+To know surveillance, investigation, raids, and arrest processes.
«To know the etiquette that must be followed while performing searches and arrests.

L Pengurusan dan Pengendalian Bahan Bukti Saintifik

»To understand the concept of scientific evidence management.
»To know the procedures of conducting a crime scene investigation.
+To know the procedures and practices of managing forensic evidence.

| Keterangan dan Pendapat Pakar Forensik Di Mahkamah Syariah:
Amalan dan Prosedur |

To know the procedure related to expert testimony in the Syariah Court.

»To know the procedures and practices of giving expert evidence in the Syariah Court.

+To know how to deal with the issue of contradictions between expert testimony or
between expert testimony and other evidence.

Figure 18: Objectives for every chapter in Figh Forensic module
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4.45 Selection of the content
Module builders must list, choose, and filter the material that will be inclw
9)%held

the module to ensure that it is correct and acceptable. Noah and Ahmad

that what is vital is that the material that will be placed into the modul %Ie of
achieving the module’s specific purpose or objectives. The contentﬂ& modules
developed must take into consideration the target group characteristi

Figh Forensic module comprises of six sub-modules cal
covers the main forensic theories and practises, as well as exw nions in Syariah
Court. These are the Chapters: '

Pendahuluan .\d‘ X

(Chapters). It

Bab 1 . Pengenalan Figh Forensik ' ‘-}
Kebolehterimaan dan Pe lan Sains Forensik d T%ﬂn

Bab 2 . p .
Pembuktian N

Bab 3 Kelayakan dan Kredibiliti Pakar. Men@ Perspektif
Figh dan Perunda ria aysia
Pengurusan Sias pa Jenayah Serta

Bab 4 . Tatacara Mel nakan Intipan yiaseB , Serbuan, dan

Tangkapan
Qt}kti Saintifik

Bab 5 :  Pengurusa Pengen
Bab 6 Keterangan,da y ar Forensik Di Mahkamah

) end
" Syariahg dan Prosedur
Penutup \ Aé}—
N
The researcher di aqgiitative tudy ﬂe@e the content of module. This
furthe}i

has been discussed in etai.% ap'hb .2 of this thesis.

Sovin? &
4.4.6 Selection,of the str &
O

The resen? concefitr

<))

! :
Jon sﬁ@egles and measures that would ensure the

modules' implementation. ng the strategies and measures are to use
straigh a Iang&i is to understand, to emphasise Syariah principles
thro ientific evidence a@pert opinion, to include case reports from relevant

Courts, to provide legal interpretations in any section deemed necessary based

opinions and descriptions of Islamic jurists, and to ensure that the module's

Ucture and organisation are orderly and easy to understand.
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4.4.7 Selection of the logistic

The researcher employed photographs, charts, diagrams, tables, and ske
module supplementary materials to aid in smoothing and enabling the Fielﬂ sic

module’s progression. :

4.4.8 Selection of the media Y.
The Malay language was employed as the medium of teaching in‘this module by

the researcher. This is because the Syariah Court has adopte

alay language as
the medium of education, and industry practitioners are eptive to its usage.
This also complies with Section 8 of the National L Ac Wuires that
the Court’s language be the Malay language. ¢ Y‘
N . b
Additionally, the researcher has include ral photagraphs, h&\(ﬁ'rbst of

which were sourced from Google Image, to previ aders Wi uicl\s&?mary of

the subject at hand. Similarly, the use of diagrams, and ams by r garcher in this
module attempts to aid readers in com@the i Qflr on bei §given.

4.4.9 Integrate the draft modul \ ,<\

After completing the precedi ases, the 4 ule loper must consolidate
raft. Th;ﬁé@mpleted draft module will
proceed to the second stag velo1men ich include attempting to assess
the module. This seco mever isir Ieban@) the present investigation.

At this stage,the draft '; gh E@w&ic module which was originally
separated into si hen cl)mbi d by Q}%researcher to form a complete draft
¢

N
(’} ol C,)(.z
4.4.10 P, C%Ha CJQ D|o.ly)d ra@odule

e archer ha atti:hg&}'i{ﬁe completed draft module in the Appendix G of
hi ﬁ& O

the module drafts to create a e mo

module.

t

N
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