CHAPTER 3

MALAYSIAN LEGAL FRAMEWORK OF CHILDREN’S RIGHT&:S;

PROHIBITION AGAINST BABY DUMPING : %

3.1 INTRODUCTION \,z
Unlike the previous chapters in this thesis th xtgsivelf discussed on
children’s rights pertaining to both the Internationa Isla i&Ms chapter
@
particularly, emphasizes mainly on children’s rights the prohibiti 1gaie§$by
=\
dumping, from the standpoint of the Malaysian legalkeontext: Following t@'analysis
Y4
from the International and Islamic law perspectives, thi \IS‘CI’UCia in-highlighting
core discussion for this thesis. fun am% ;thudy also focuses on
pertinent sentencing and the effic e judici qyste@ncerning baby dumping
as well as the preventive meN avai m th{é%/cio-legal viewpoint, while
referencing significant™ le isZtive Ars S la@Child Act 2001, Child Act
f &
(Amendment) and At\ZOl Ac 11). (J
& NG
3.2 CHILD MI HT'S I\/IAL&‘SIA
s

In actuali &N ev:'s raitg Ti eﬁ' exposed that “babies were dumped in homes,
toiletss bage areas, angt@st recorded case was when a cleaner had found a

nzw girl in a plastic bag v\vlﬁle she was sorting out rubbish.”?%® As a consequence

QJasmin Cho. 7 August 2019, “Babies are dumped like trash”. News Straits Times.

https://www.nst.com.my/opinion/letters/2019/08/510953/babies-are-dumped-trash
75



https://www.nst.com.my/opinion/letters/2019/08/510953/babies-are-dumped-trash

of such heartless actions, “the then Women, Family and Community Development
Minister Datuk Seri Dr Wan Azizah Wan Ismail, while launching a baby d

prevention campaign last August (2019), stated that 1,010 cases were re@% rom
2010 to May 2019 and in 64% of the cases, the babies were dead.” 2%4
Unfortunately, these innocent lives were unspoken for, even thoughithe right to life
among children which is protected under the Federal Constitution%also includes the
liberty of the person;2® prohibition of slavery and forced la X and'rights in respect
of education,?” along with several other related statutes that were nw‘rotect the

t article i hdA&é?rY;ost
8

rights of children in Malaysia. As a matter of fact, a

by. dufm bab%‘gdumped

Bo -
ct G@Nhich overwrites

had reported Malaysia to be “a country notorio

in the country every three days, with the m

Congruently, Malaysia passed@j
the Juvenile Courts Act 1947 (Act %e Woﬁd%' @Ection Act 1973 (Act
106) 2%° and the Child Protecti 1991 (Act 468 @ectively, to fulfill the
requirements under the Co % 0 o#of Children (CRC).?% For all
intents and purposes, it.is mportant ?’W}a{ <tz;@!%hild Act 2001, serves to protect
N O

3,

204 Nazeli Hamza . umping-a Serious Social Concern in Malaysia.” The
Star.https:// ! i /healthy. /06/26/baby-dumping-a-serious-social-concern-
in-malaysia. P g J

205 Article 5 Coniguﬁon states that no person shall be deprived of his life or
personal li w provision shall extend to all person, including children.

use

in“order to protect the life of the children.
206 Acc ian Federal Constitution, no person shall be held in slavery.
Arti states that all forms of Q:s labour are prohibited.

ederal Constitution states that without prejudice to the generality of

207 Article 12 (1) of the Malaysian F
i here shall be no discrimination against any citizen on the grounds only of religion, race, descent
t
tps:

of birth. Therefore it is the rights of all person to get accessed to the education.
hira Nortajuddin. 5 March 2020. “Southeast Asias Baby Dumping Problem”. The Asean Post.
ps://theaseanpost.com/article/southeast-asias-baby-dumping-problem
alaysia. 1973. Women and Girls Protection Act (Act 106).
0 Malaysia has ratified the United Nations Convention Rights of The Children (CRC) in 1995 and has

since adhered to the treaty but with some reservations.
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and assist any child regardless of his or her circumstances, irrespective of race, color,
gender, language, religious beliefs, social origin and physical, mental or e |
disabilities to name a few. In effect, the requirements under the Child Ac are
based on the four core principles of the CRC which is, non-discriminatiofn; aest interest
of the child, the right to life, survival and development and respect forthe views of the
child. \)

For the most part, crucial councils, teams and cen Ye.fo nded under the
principle of the Child Act 2001 to further secure the rig f the r.Tédes‘ To list,
oie@ on
S w@ﬁting and
d Con@gave Council

and more importantly, Child Protectio %ﬁﬂd Chil vity@ﬁres were formed

at both state and district levels, ting &&/ wards children who are
N,

vulnerable to all forms of a exploitati ncouraging community

child protection concerns while the national fe int for'a

personal development is protected by the Nation

participation on a larger sci!i}he iT i reventive and rehabilitative
programs.
4

With matters'&taining'

ensures a child=frien le

taking into ai&@he ntal and ano{lB | maturity of the child in question. Equally

NN
significant, is the factithat i ?mplic&ewith UNCRC, the law in Malaysia recognizes

> 2

ac ights for his or her 'de@(ty through the rules of requirement to register their

b%Xreported in an article by UNCRC which states, ?!* and the determination of

ithout a birth certificate children are unable to access services like education and healthcare. A

09 study by the Malaysian Ministry of Education showed that 44,000 undocumented children were not

enrolled in schools. Actual figures will most likely be higher. See “Birth Registration— Briefing Paper for
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nationality or citizenship of birth of child born in Malaysia.?*? By the same token, an
abandoned child’s rights to family relations are supported by virtue of the Th
adoption and registration of adoption. (’}

As a matter of fact, the mandatory registration upon the blmka child is
legally stipulated, irrespective of the status of the child and will ain under the
accountability of the Registrar General, to maintain the curre tWr of registers in
the prescribed form, for the recording of births and deaths o Y

Wh"ch is also stated

in Section 4 and 4A of the Births and Deaths Registratio 1957. y, Sectlon

15 of the Births and Deaths Registration Act %ﬁers that the relgls_\@bn of
h

abandoned children be centred specifically on t eredhe,child is @Ed since
the law presumes that a child’s birthplace 1 e she @cued
Apart from the abovementlonem Idr@go have the rights

to citizenship, which is also pro% by '§l~|tut|on of Malaysia.

ral Constitution namely;

citizenship by operation of law w h c | citizenship of a Malaysian-
Zr

born child, citizenship atlon dci izénsbb'by naturalization. In relation to

f &
abandoned childre &Federr utior&rtlcle 19 B, Second Schedule, and

PART Il specifigs th

1’or a IlofthlsScheduIe any new born
ace shall be presumed, until the

n born there of a mother permanently

o.org.my/file/file/Child%20Rights%20Coalition%20Malaysia%20UPR/CRCM_UPR%20Topi

%20Briefing_Birth%20registration.pdf prepared by Voice of the Children, Child Rights Coalition
aldysia. Accessed on 19" April 2016.
Article 7 of UNCRC (birth registration, name, nationality, care). Every child has the right to be

gistered at birth, to have a name and nationality, and, as far as possible, to know and be cared for by
their parents.
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resident there, and if he is treated by virtue of this Section as so born,
the date of the finding shall be taken to be the date of the birth.”?!3

To further explain, the provision above is linked with another pro 'bXe.re
the Constitution declares: 3 )

“Subject to the provision of Part Il of this Constitution; the
following persons born on or after Malaysia Day areqcitizens by
operation of law, that is to say: every person boran the

Federation who is not born a citizen of any country ise than
by virtue of this paragraph.”?4 '
Chiefly, the abovementioned provisions determi eci iszcifically

_ _ O
of an abandoned newborn child based on the place is found est |Lk§?roven

that the child is not born in Malaysia. Ultimangrow@' nsidered
Y.
stateless based on Article 14 (1)(b),?% EW c RT Iéh the Federal

Constitution, which govern the citizeN n abandonat, gro@ild.

By and large, there are tw%rate Iawhgot @im and non-Muslim

0 -,
abandoned children, mainly f@n otecti their@'nily relations. To begin
_ AN
non-Muslims ar

with, abandoned children gven the option to be adopted

either through Court or% e process of gg@hhough the Adoption Act 1952,
which is only appli&R to n0n1|\/| :
adoption thro ourt orde

u 13 pro@r,e which involves converting the child’s
‘27 S
status from, n” fo the s rngmé_gr family name of their adopted parents thus,

: co@wnes with the Islamic law, it legalizes

NN
setting afi ooting gad child amongst the biological children of their

adom&rents respectively. A¥ith this in mind, the adopted child is secured in terms

Avrticle 14(1)(b) of the Federal Constitution states that subject to the provisions of this Part, the
lowing persons are citizens by operation of law, that is to say: every person born on or after Malaysia
Day, and having any of the qualifications specified in Part 11 of the Second Schedule.
79
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of residential permanency and in the event that there is upheaval in the family for
instance, a custody battle between the parents or the rights to inheritance, the Td
child will not be isolated and will receive equal privileges as the other siblﬁ%

Comparably, a non-Muslim or Muslim child can be adopt ugh the
Registration of Adoptions Act 1952,2%8 not only as proof that an adeption has taken
place but at the same time, it protects the right of the adopted child’sWelations with the
adopted family members. Under those abovementioned Y.

tan(f:s, it is safe to

construe that the adoption laws that were previously disCissed will M rights of

@
the children to be raised and protected within a fam&titutio , C ec‘m@as an
' 4
<

effort to decrease the case of baby dumping. Y.

3.3 BABY DUMPING IN THE CHI@OM
As previously emphasized, the Chi AfwT

the protection, care and rehabilitation,of’children. P matica}y, this Act incorporates

9 Q
the core principles of non-discw ion, best' ests%%(e child and the right to life,
N
survival and development as?ell as respect rlthe\ﬂﬁvs of the child. As a matter of
fact, the Child Act had repaed th{ e K@M? (Act 90), the Women and Girls
Protection Act 13‘%\0 106;@ Chil@ection Act 1991 (Act 468).

Objec%\n 20019 t g'had-%{ablished the Coordination Council for the

Protectios%dre;, hich a icséﬁe government on child protection issues while

the NationalWAdvisory and C{)n@ive Council for Children acts as a national focal

e

p Nr children’s well-being}nd development. Concisely, Child Act also requires

Q setting up of Child Protection Teams and Child Activity Centres at both state and

218 |bid.
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district levels for children at risk or children vulnerable to all forms of abuse and
exploitation. Yv
In a nutshell, with the hopes of reducing child deaths under the a \e, to
expedite female opportunities to receiving education as well as enablin sibility to
education for children living in remote parts of the country, the Comvention on the
Rights of the Child was established and as a consequence, made it compulsory in 2002
m ith the various

for children to receive primary education. This goes ha

initiatives introduced through the Child Act 2001 in par r, to de dren from
L ]
S

| o 97 Y
violence, abuse, neglect and exploitation. Even t educatio h(&d} ectly
mentioned in Child Act 2001, however, to pr \ bei(@@(ploited,
indirectly means that the children should be% i ds in L@E;urvive, i.e.
education, shelter, food and other forn\ Frei)\/ant protecti

In point of fact, incest has bfgsiminalls\by e ;@}‘Code (Act 574) while
N,
the Domestic Violence Act 199%21),%&9 rds a ehild against violence within

&
the family. Regrettably, N@ha]v scaped @obal phenomenon on human
1 fo

trafficking in persons% rm of ab :'rén@'de is rampantly thriving in this
4

country. To expla'r\wheriﬁd on ‘h&;ia/n trafficking in the Anti-Slavery

International’ agerdescribés< htiman (B%icking as the process of trapping people
¢

through the s%iole e, de pl{)nerj ercion and exploiting them for financial or
Qv N
n.% Shogki

investigation, whic@d last week, revealed that traffickers and doctors are

pg\t& from the illicit baby trade in Malaysia, whereby the price of a baby can range

81
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from around $400 to $7,500.”2'7 Astonishingly, it was also uncovered that pregnant
teens who were shunned and disowned by their families, were provided with frT
in

and lodging, not to mention that their medical needs will be taken care of b@

syndicates, until the birth of the child. It comes as no surprise thal‘égattractive

g

incentives have successfully lured many innocent prey into this treacRous trap. With
the understanding that human trafficking is dangerously incre siNigures, not only
did the Anti-Trafficking in Persons Act come into fo oz( 28 ’:ebruary 2008,

tproviding the legal mechanism to criminalise human ickin aws well as

@

T
protection and shelter for the victims, but I\@had so si'o_r@itself
ve

internationally by signing the United Nati i

% inst '%‘ﬁ—snational

04. prese@x.alaysia isin
the process of complying with the Pro(\ ito Prevent, S SS a@unish Trafficking

in Persons, especially among Wo@jnd Chl%%/h' I]&T}Mhis case, indirectly
%' 9 @d

>S5

Organised Crime (UNTOC) in 2002 and r% i

supplements UNTOC’s standpoi

€

definition of the chi national laws ‘ren@n with multiple, contradictory
4 $ &

definitions of the ¢ Wder bclt N il anghariah law. On the negative side, there

has yet to be a sﬂ needs- to ri@*lbased in terms of policies and programs

¢

for children 'rgv@ysia It mu be' re@ bered that the approaches towards children
N

are general ternalistic }t by u@‘ large, their views are often overlooked, not to

menti isregarded especia@dncerning the decisions that affect them.

iz Gooch, 1 December 2016. “Baby Selling investigation leads to arrest in Malaysia.” Al-Jazeera.
tps://www.aljazeera.com/news/2016/12/01/baby-selling-investigation-leads-to-arrests-in-malaysia/
218 UNTOC, Article 1.

N
S
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Although birth registration is the fundamental right of every child, it is estimated
that there are 50,000 undocumented children in Malaysia, which includes childr?ﬂm
the rural poor and indigenous communities in remote locations, particula@'S abah
and Sarawak, as well as children of irregular migrants and refugees. A key point
to emphasize is the fact that Malaysia does not grant citizenship by bifth, choosing not
to adhere to the principle of jus soli,?!® meaning and indivi UM only apply for
citizenship if one of the parents is a Malaysian citizen. Y;re' migrants must

produce each parent’s passport and the certificate of ma e, do uw\ich many

A
alaysia. Fur, e'm@hose

ve% onaj\gg'istration
authority to apply for the birth certificate, f i

the Ie%';gtion of their
newborn, which will ultimately aﬁect\m of their child.
It is also crucial to accentu%at ch@;i%o K‘éi«rth certificate can be
5. 0

deprived of access to healthcar. her &;\Sl ial se@’es that could ultimately,

do not possess, if they wish to obtain a birth certificat

who work in rural areas are sometimes unab

ic
\p! &
expose them to poor health.and s Ciﬂl ms ef exp Qtétion, such as the rejection of
co

enrolment to Govern%

government exami % as V\‘e

with their MyKid and'MyK
e

ols,

!
0 e'duezb(tan, although the Education Amendment Act

Pert rﬁ'\b)) the right
S5 -
2002 ha% rimar ‘gtion e&pulsory for all children from the ages of 6, this

reql,'wA@nt IS however, has no@e’en enforced and as a result, an estimate of 200,000
N

@an primary school - going children, do not attend school. To clarify, the cost of
Q A rule that the citizenship of a child is determined by the place of its birth. Accessed from

https://www.merriam-webster.com/dictionary/jus%20soli
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schooling such as the purchase of books, pocket money and even transportation fees
proves to be a burden that parents from low-income families are confronted Wit?ﬁl!,

directly influencing the education status of the children involved. Itisequa rtant
to realize that children with any form of disability are exempted from aﬂ%g normal
schools and are required to attend special schools that impose heﬁleing fees to
be borne solely by the parents, with minimal to zero funding from the/government. For
this reason, these special-needs children are often left mrraps, with their
respective mothers or family members, to accomplish si dail hw ‘task such
orm of basi e(’u@? At
eless or one@ﬂdren, as

tﬁ]&l’ ucatiQ@S;overnment-
(<

run schools. \: , O
Noticeably, a comment ma% humﬁtﬁa ,{,\tating that no child,
S gl

as cooking or cleaning, without the hopes to receive

present, asylum seeking children, refugee chil

well as children of migrant workers are not

irrespective of whether they birth cer |¢451te,<'Q Id be denied access to
education, would be the re mar e move t@ Kedah state government, in
seeking leniency frow»@tdu;!ion ;ﬂa@nt to allow stateless children to
register at govern Qqhool.l2 [ 9
Kedah in Malayqa,\t llo

schools. Pr ently, t n&va(;r‘l?lounced by Kedah’s Chief Former Minister,

- - \ - - -
who hadfStatedvthat itfwas Flll‘ fo@teless children to be denied access to education

uzliza Mustafa “All children must have access to education, says human rights lawyer.” Free
alaysia Today. Accessed from http://www.msn.com/en-my/news/other/all-children-must-have-access-

to-education-says-human-rights-lawyer/ar-BBxRP83 on 5th January 2017.
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as it was not the children’s fault that their parents failed to register their birth.%?
Expectantly, it is hoped that other states in Malaysia would be able to follow t

taken by the Kedah State, in tolerating with cases affecting stateless{children or
undocumented children, in order to allow them to gain access to educaﬂ*n spite of
the fact that Malaysia is not a signatory to the UN conventions relatimatelessness,
it has adopted the Convention on the Rights of the Child — which¥gives all children
rights to a legal identity. Significantly, this idea is &(; y the Deputy
Representative for UNICEF, %22 who believed that “with t Wﬁdvanced
ch thefunreachdd _iﬁd)\?‘;ake

technological availability, Malaysia should be able

. 223 P 4

b &
&)
Hs\uhensuéﬁgblo, 82,282

married women in Malaysia were gir ;Wan the age 15 @&9, while another

1,000 from this age group were WiM and an 2 g@eparated or divorced.
-:bi"" y N,

universal, the registration of the child when the

o

As highlighted by Malaysia’s Popu

The former Deputy Minister men, Fa yqaan mmunity Development
revealed that, within that @Wr, ' y 16,000 i@s below the age of 15 were
married. l 0’
4 $ &
To avoid ¢ nﬂ'cgtand i 1 forié ce, in grey areas pertaining to the
minimum marital age“allo sia ves of the ruling provided by both the
¢

civil and Sh %w. cordi 16 C(\Eﬂaw, non-Muslims may only marry from the
NN
age of 1% irls can be P’ied a\%rly as 16 provided they or their parents have the
A 5y

O
S

24¥uﬁ Zulkefli, “All stateless children in Kedah now allowed to enrol in government schools”, 41
017, News Straits Times Press (M) Bhd. Accessed from http://sg.news.yahoo.com/stateless-
22

dren-Kedah-now-allowed-093442516.html. On 5™ January 2017.
te Mayberry, “Malaysia is home to an estimated 150,000 stateless children”, accessed on 4™ January
7 at http://www.aljazeera.com/indepth/features/2014/07/malaysia-stateless-children-legal-limbo-
147149248312626.html
223 |bid.
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permission from the State Chief Minister.??* On the contrary, the minimum age for
marriage is 16 for Muslim girls and 18 for Muslim boys.??®> Nonetheless, an ex

can be made for girls or boys to marry at a much younger age as long as th@n the
consent from Shariah Court. Among the central circumstances thaf'% to early
marriages in Malaysia are the rise of social ills for example, pre-marital’ sexual activity

which would consequently result in pregnancy out of wedlock arm result, increase
i

the heinous act of baby dumping. With this in mind, it ca erre'i that the courts
are more compliant and encouraging when it comes to m riwich could
L ]

Yv
probably stem from the hope to resolve the @of illegiti te'b@ and
concurrently reduce cases on baby dumping. Tw cow
provided by a study done vis-a-vis child m% in i

for @&F Malaysia
stated, “according to case files and“judges” notes m

ava@“e to researchers,
common reasons that Shariah c@judges;\k_!\* r

g@ving child marriage
N
applications included the childr ch nd manage a household,
their memorization of basic a}bt

marriage. Reasons ju% e Irw@iage applications included any
4

evidence of coerci ack of

—)

or nEg*’applicants) and a criminal record. An

!
analysis of Ei%s from the aﬁafé;o?rts of seven states during the period of this

NN
study (% 016)reve ‘g that~c&\2,143 applications for child marriages, only 10
A c}‘}"
NS N

4 Section 10, Law Reform (Marriage & Divorce) Act 1976.
225 Section 8, Islamic Family Law (Federal Territory) Act 1984.
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were rejected, emphasizing that child marriage is easily accepted within the judicial
system.”?2® YV

In contrast, there are attempts from both sides of the border to @e the
minimum age for early marriages from 16 to 18 years old, to set a lo limit for
marriage, i.e. 14 for girls and 16 for boys, as preached by the Mufti o ?ﬁ ah?" and to
criminalise child marriages. 28 Generally, regardingMuslims_j sia, the Islamic
Family Law (Federal Territory) Act 1984 applies, which Y;ﬂ]e minimum age
for marriage is 18 years for males and 16 years fo ale 22"\Imda‘gain, the
abovementioned perspectives are debatable, as a vi olution to is'so_&fe}moral
dispute. In the event that the teenage newlywede nta% e a@ﬁancially

unstable, they may risk giving up on their education u al mpel@‘by the lack of

interest and it is not uncommon for a c&aato be aV| i fa@%lther physically,

mentally or emotionally by her hus and in %es b(\ﬂ laws. Congruently,

financial constraints and emotl%\ablll

both parents are unable to scﬁmft

resulta:poaby dumping, if one or

&
re'values @ccept the birth of their child.

th‘
Equally important, is by 'NICEE}that if a mother is under the age

of 18, her infant’s r dylngl year fe 1s 60 per cent greater, than that of
an infant born 9 230 result the government has finalised the
\0

Aziah Mohd aI 2018, Child Marriage in Malaysia,
‘unicef.org/malaysia/me 11/file/Child%20marriage%20in%20Malaysia.pdf
Rainer Fong, “Child marriage: Sometimes I feel 18 a bit ‘lanjut’, says Shafie.”
emalaysiatoday.com 23September 2018.

shghar Ali Ali Mohamed, “Criminalise Child Marriages”, The News Straits Time Online, 24"
eptember 2018.

he Commissioner of Law Revision Malaysia. ISLAMIC FAMILY LAW (FEDERAL TERRITORY)
CT 1984 2006.
230 n.a. “Child protection from violence, exploitation and abuse.” Retrieved from www.unicef.org n.d.

87



http://www.freemalaysiatoday.com/
http://www.unicef.org/

process of raising the minimum marital age to 18 and that the best interest of the child

must always be considered.?% Yv

3.4 DEFINITION AND THEORIES OF PUNISHMENT IN THE C&EXT OF

CRIMINAL LAW q

Notably, the legal framework also relates to the sentencingy enforced to the
offender, meaning that the enforcement of the law will uzued 'by appropriate
punishment, as an imperative suffering, consequential to act that i t the norm

L ]
or order in a society which is usually a form of un@nd often pai u' e@ence,
in right

although it can be conceived as a deprivation of h{ n as.@?nfliction

of pain. However, the definition of ‘punishfaent’ daya?as en a form, with

those who violate the rule of the gawarmally p ed @%ﬂ than punished,;

and those who are taken into protec@ystod@&%er b/y:@}unished,%? Pertaining
né 2

@D
>
~—+
(%2}

to criminal law, theories of &(i t aervec? retribution, deterrence,

&
incapacitation and rehabilitq\:on. 0 :’a a pun@nt as retribution allows the
society to seek retalia gh the cour; as i@'gency, to mete out punishments
4 ’ &
against the wrongdoe, for t ef \N at hgas committed. According to Nuraisya
Chua Abdullah,4he retributi 'of p&)%ﬁment is an indication of vengeance, the
¢
idea of the ri %uate im%a d @ke back at them with an eye for an eye and
\
a tooth %& bagis.28 é\

= W

=

v
4,

tember 2018.
j” einig, J. 2008. Ethics and Criminal Justice: An Introduction. UK: Cambridge University Press. p.

Nuraisyah Chua Abdullah. 2007. Questions & Answers on Malaysian Courts, Statutes, Cases &
Contract, Tort and Criminal Law. Golden Book Centre Sdn. Bhd. Petaling Jaya. p. 153.
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The aim of deterrence, is that the threat for punishment will deter peopwm
committing a crime. Mainly, deterrence is divided into two types — indivi and
general deterrence. Essentially, individual deterrence discourageFNwdividual

offender from committing further crimes, as a result of his punishment:=>” In the case

of general deterrence, the punishment on an offender serves as arwple and a threat

triction Wdividual's

L ]
freedom and liberties, that he or she would n ly require_i ﬁo@ By

n% omm@;ﬁg future

ined.@;zn:e societies,

to others, as to what will happen to them if they commit cr

On the other hand, incapacitation refers to the

crimes because he or she is removed from tw Y,

incapacitation does not directly equatw i e it @‘involve corporal

punishment or dismemberment, suc%n the ca m AQ and Middle Eastern
N
countries. Probably, the mosh%e foﬂn of Jpunish in the criminal law is

rehabilitation, which aims ;&%ﬁ'kn t?'[ ender so @ndividual will not repeat the
crime and returns as % ive member (:‘ !he@iety. Examples of rehabilitaion

4
include, educatim Vocla \,;}\ rogrﬁ/ treatment centre placements and
counselling, to name asfew. &
N e Sl (O
& r >
NN
3.5 PUN T RE T BY DUMPING IN MALAYSIA

&imately, the punish@ﬁ‘ set for baby dumping in Malaysia, is featured in

b%\?h Penal Code and Child Act 2001. Not only does this sad state of affairs govern

Qbid.
Ibid.

[72]
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the legal system, but it is also emphasized in religious texts. Strikingly, a journal on the
crime of baby dumping from an Islamic perspective explains, “Islam makes it ckwt
the sustenance of the baby is in the hands of Allah. The Qur’an states “I@your
children for fear of want. We shall provide sustenance for them as well a?&ou Verily

the killing of them is a great sin.’*** Momentously, Prophet (PBUH % response to a

question asked, “What is the greatest sin?” replied, “To ascrl r to Allah, when
he is the one who created you.” “What next?” asked the d the Prophet
(PBUH) replied saying, “To kill your child out of fear ur food ”

Imperatively, the abovementioned citation, distinctly rts the noti thﬁt t_%db man
life is precious and should be cared for and th umarfl I be%mlded for

accordingly.

3.5.1 Punishment under The Pena Code

Primarily, itis crucial to e thgl tame@ the Penal Code, which

relates to the case of baby duM especia en | Ives death. For the most

part, this analysis will ie topic af mu era pable homicide, as well as the
y sea

concealment of birth b t d| “Cj/

Culpable homm@ been Fd |n Penal Code as:
(f) o‘
r cau es dea 1ng an act with the intention of
death ith th ention of causing such bodily injury
|kely to c use dea.tQ, or with the knowledge that he is likely
such act to cause “geath, commits the offence of culpable

\ homicide”?*?

QAI -Quran, 17:31

242 gection 299. Penal Code. Malaysia




Whereas, murder is explained under section 299 which states that culpable homicide

¥

@) If the act by which the death is caused is done with the intentions

can be considered as murder:24

causing death;

(b) If it is done with the intention of causing bodily injury e
offender knows to be likely to cause death of the person to whom the'harm

person, and the bodily injury intended to be inflicted is suffi in the
ordinary course of nature to cause death; or
(d) If the person committing the act knows that it is'so Tmm n!ntly
dangerous that it must in all probability cause death, or'Such bo 'Iyw

as is likely to cause death, and commits such act without any excusegfor * \¢

incurring the risk of causing death, or such injury as said. ' _\‘-}

is caused; \J
(©) If it is done with the intention of causing bodily injuryte any
cw

expectation to reduce the figure of u% homici

]
that some cases of culpable homiei Wiﬂ%to @er but others will be
classified as ‘culpable homicm a @%'2 m \%’ To elaborate differently,
the relationship betwe% 0 offeniisjeqt i@ted by means of the following
table:24° \" "Cj/

amount to murder. Corresponding ctof Section 299 and 300 is

ection 300. Penal Code. Malaysia
44 Five special exceptions that were contained in the Penal Code are provocation, exceeding private
ence, exceeding the powers of a public servant, sudden fight and consent.
5 Stanley Yeo, Neil Morgan, Chan Wing Cheong, Criminal Law in Malaysia and Singapore, 2" edition

Lexis Nexis, Singapore, 2012, p. 189.
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Table 1: Section 299 and Section 300 of the Penal Code Compared?4®

Nature of fault Culpable Homicid
Murder
elements Amounting toﬂ
nd

Intention to kill Defendant intended to | Defendant ‘k to
Section 300 (a) and the | cause death cause deat e offence
first limb of Section 299 is red to culpable

icie, no't amounting to
der yWn of the
@

special exceptio N
{\ ro
Intention to cause an | Defendant intended Defgndant intefded  to
v N

injury cause a bodily %Cd chuch@;/ injury as
Section 300 (b) —(c) and | Either: % ~N Iike&m cause death

the second limb of \ &-\

Section 299 Defen new'that <.{:}
%@va‘]i%j‘:se NG
the death of the erso@.

’

\%hl \'t& harn&(/as

& avbwctio&sg% (b)).

%\ / Or :'QC‘)

Q’ ? e od@njuryintended

&S v

A to \°)~b§~ inflicted  was

\ sufficient in the ordinary

Qsmnley Yeo, Neil Morgan, Chan Wing Cheong, Criminal Law in Malaysia and Singapore, 2" edition

Lexis Nexis, Singapore, 2012, p. 189..
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cause of nature to cause

death. (Section 300( ¢ ))

Knowledge of risk
Section 300 (d) and the

third limb of Section

Defendant knew that the

act was imminently

dangerous that it must in

Defendant did t(%wth
the knowledﬂ!&t he or

she was Iik&, by such act

299 all probable cause:

Either death;

Or- such bodily inju@ , _\q‘?’
is likely to causew, \" \T
and

Defendanwated

act wit ny excu\m &k
inrég?he o ﬁf <8i:}

injury

X1

s
Fedm to enter her defecnc)\eg'n the charge of murder, for allegedly causing the
By

N" her new born daughter,?*” the first baby-dumping case to be heard at the

ageswari, M. 2014. Woman to be tried for murder in baby-dumping case, Federal Court Rules.
tp://www.thestar.com.my/News/Nation/2014/09/04/mother-murder-charge-newborn-fed-ct/.
Accessed 1 August 2014.
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Malaysian apex court. With reference to this case, Nurul Syuhada Shamsuddin, 24,
was previously acquitted by the Penang High Court in January 2011, on the ch?vf
murdering her new born daughter, whom, she allegedly flushed down th% her
workplace.?*® However, the prosecution appealed against her acquit she was
left with a RM 3000 fine in accordance to section 318 of the al Code. In

opposition, reversing the decision made by the High Court_and Appeal Court, the
SIC th

Federal Court Judge Justice Suriyadi Halim Omar, had order that had

been meted out by the earlier courts. Worth mentioni S st eé\h{tdthis case,

A
the original l#d_e{-a’rarge,
ce% judgs‘)TCentring

nd&?f a‘erying b@:qollowed by

the sound of flushing water when sh S iahe lavato th@%/ of the incident.
Supporting proof has been present@ﬁen a COM% Q\Vbent to look for Nurul

N,
Syuhada in the toilet suspecte wag' behaying su(;@ously. With time, more

evidence was found, for in Mhel eaner n% the security guard that the

toilet was clogged and% en were cal g{ob@k the water closet open, only to
4

&
horrifyingly discov&aﬁbodyr \eq asedghy, stuck inside. In the earlier verdict

however, Justice Zamani

Nurul Syuhada had to be called to enter her defence

on the grounds that there was sufficient eviden

on the evidence tendered to this case, was

; claiC;&r'that a live birth in this case, was not

!
¢
proven and :i% prosecuti séa C\:?as weakened when the actual cause of the

\ - -
death o% y was' una tained{\rhus, it might serve as a deterrent factor to the

public that the punishment fo@lcase will be more than jus the short imprisonment
0 amount of fine.?*®

QPublic Prosecutor v. Nurul Syuhada Shamsudin 684 (2014) 7 CLJ 684
249 | bid.
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Comparatively, in the case of Public Prosecutor v. Soha Beta & Anor.,?° the
appellant appealed against the decision of the learned High Court judge, WW
acquitted and discharged both respondents of a charge under Section 302®enal
Code read alongside Section 34 of the said Code. First and foremost,ﬂ&pondents
are biological parents of the deceased infant and they were accuséd of burying th
newborn alive around 48 hours after its birth. It had been br uwight, that while

X

both suspects were last seen at the Hospital with the e,,/e witness had

testified that both had brought and buried the infant within the vici he factory
L ]
_ _ X
where the eye witness was working and the body ter recove t’y _fi(&m of
policemen. Due to the weakness of evidence i b% tne@merning

the vagueness to identify both the accusedithe seaﬁtion d decég‘this to be a

prima facie case, a process that relies \ Eei)rispruden cir@%tantial evidence.

Indeed, the fundamental cor%nts for \m‘%n )@\?straight forward and
N,
the facts of the case had displé connecti tvv(i}@he respondents and the

death of the infant and con hy, tT atable ig@ame down to if the newborn
had been buried aliv dy dead. o(/vsb', there were both medical and
\-;Q £

circumstantial evi wo su;ip prosegﬁﬁbn’s case, that the infant had been

buried alive. IQQ rta 'that(‘ﬁﬁ'é respondents rights to safeguard their
¢
version for t r&?e of death l!nri I‘E)?the said newborn that could probably have

"
led to m tal op'’r 9charg®/\/as only permissible at the defence stage. As
X

per arge, some signific@ttors pertaining to the offence had to be established

b%%ﬁrosecutor through the approach of direct and/ or circumstantial evidence as

250 (2017) MLIU 1566
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follows: i) the infant was the biological child of the respondents; ii) the infant had
died of asphyxia; iii) the respondents with common intention had buried th

alive.?>! Under those circumstances provided in this case, the court had cofic that
the characteristic of the offence had been fulfilled principally by theﬁ*ogist, the
security guard, the DNA evidence and direct evidence of hospital staff at the time of

the birth. Hence, the relationship between the infant and th(i Mdents, together
/

with the cause of death, is sufficient reason based on d or circumstantial
evidence, to form a prima facie case, a proposition that I arly upWs follows:

™
the Federa u'tft}dthat

io% ort JQ/‘Gdducing
Cr'mTes usua,j&\?;mmitted in

secret and under condition where co ment is highl ab@f direct evidence

is insisted under all circumstances, ﬁs:essful B‘__rg\ecgio Q@icious criminals, who

N,
have committed heinous crin% secr@t or ealu%zl_ laces, would be near

impossible. ‘\‘A

As for the iss%;mon Len n'in\@ above-mentioned case, it is a

statutory formul:&meg notl \hsg ens Equally important to note, is how

close the nexusgf thetaccu crimé‘éwﬂ the fact that the crime was committed
\ ’ J (.a

will prima facre; 1S adequate f the p@ ution to invoke Section 34. Nevertheless,

N
this doe{n{t/ an that.th Pfence%the defence stage will not be able to defeat the

allegation and proof of comm@n‘(ention, since it depends on the facts, as well as the

 Ibid
22 (2015) 1 MLJ 617

In Public Prosecutor v. Azilah bin Hadri & A

“in the absence of direct evidence, the

circumstantial evidence to discharge its b%

s 252




version of the defence story at this stage. As in the case of Ravindran a/l Ramasamy
v Public Prosecutor,?®® on the issue of common intention, evidently states thaYv

“Section 34 of the Penal Code which deals with common intenti n\
is that one need not to be principal offender to be liable forithe
offence. Association in the crime and failing to show satisz*
disassociation from the crime or principal offender will at he
change as well as the sentence as per decided cases in this%g'f

jurisprudence.” V

Hence, in Public Prosecutor v. Soha Beta & A r.w,m the court had

granted that the prosecution consider this case as pri acle, si thisyis a case

befitting for the call for appellate intervention to direct defence, not to tibn\é@ing
| &

the order of acquittal and discharge. ‘E_\

In another case, it had been reported tw i worgewas charged

with murder, after a 6-month-old corpse% y

Highlands.?® It was later exposed thrMis CW
maids to work without pay and h%cﬁaa seﬁm%@jd
the

9 Q—
was considered uncompromih& %J’Vas@ged for murder. Note that
N
the former case of bab urWhow ver, otS categorised as murder, but as

dicatethat forced foreign

. %e contrary, this crime

|
SeC oﬁ(mj@red to other cases that had been

a crime of a lesser degree and t

investigated und;‘%&n 3@ Pena{q de.?® In some cases, the offender is
N
charged under”Section 318, wh 'J‘loltt_%—berson liable for the act of disposing the
dead bod ild instead of bei harged for murder. It might be due to the
’
& % 5
S

TN4 MLJ 665
= MLJU 1566
heng, N. 2014. Maid agent in Genting Highlands baby dumping case to be charged with murder.
tp://www.thestar.com.my/News/Nation/2014/06/13/maid-agent-in-baby-dumping-case-murder-
rge/. Accessed 2 August 2014.
® Ramendran, C. (2014). Body of baby boy dumped in the drain.
http://www.thesundaily.my/news/1170851. Accessed on 15 September 2014.
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insufficient facts of the case to prove that the baby had been born alive hence, the
court would render the suspect to only be charged by Section 318, for conceal?ﬂe
birth by secret disposal of a dead body. (’}

Significantly, the murder charge for baby dumping had been ﬂ'*ed by the
Cabinet that in the case of baby dumping which led to death,?gase can be
investigated for murder under Section 302.2%" The issue of bab ping had been
frequently discussed in Parliament - it was highlighted th %lst

istimg law is said to

be too light and some revision should be resolved specifigally o WMS, 316,
23

. o
et had propased f@ctlon
dum\ﬁn ' oIviJ@Geath. of

, tbﬁxt t Cabin,@le given the

directive for those who are involved N ase of ba um@ﬁ the accused can

be sentenced for murder or attem@urdwbl , due to the escalation of

317 and 318 of the Penal Code.?*® As a result, the

302 of the Penal Code to be used in the case

course, it had been decided on 12" Au 2

baby dumping cases in Malay

To further elaborat n\tHQsen' ing for bapy dumping, Section 315 of the
Z on t

Malaysian Penal Cod% phasis

intention, to prevenﬁ&hild @
distinctly descri é&uow:
& o !
e

“W befofe the Birtifof any child does any act with the intention
0 y preventi at from being born alive, or causing it
1c%aft

&

born.alive or to cause it to die after birth as

S

0 erits bir dd y such act prevent that child from being
alive, or causes it t‘o"('tiie after its birth, shall, if such act is not
&Y
=Y : F.F. (201@,\ Murder charge for baby dumpers.
http: .thestar.com.my/Story/?file=%2F2010%2F8%2F13%2Fnation%2F6851738.  Accessed 5
014.
Loganathan, T. (2013). Heavier punishment for ‘baby dumpers’.
tp://www.themalaysiantimes.com.my/heavier-punishment-for-baby-dumpers/. Accessed on 16
tember 2014.

N.a. (2010). “Kes Buang Bayi Meningkat”, 16th August 2010.

http://ww1.utusan.com.my/utusan/info.asp?y=2010&dt=0817&sec=Jenayah&pg=je_02.htm
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caused in good faith for the purpose of saving the life of the mother,
be punished with imprisonment for a term which may extend to ten

years, or with fine, or with both.”?% Y

Similarly, the punishment for causing quick death to an unborn c@mgh

an act amounting to culpable homicide, is clarified under Sect 6 of the
Malaysian Penal Code, whereby the punishment is the same as above.*>* It is stated
under Section 316 of the Malaysian Penal Code that: \)

icet ereby
icide;"andydoes b
all w
ten/yearsyand® 7~

“Whoever does any act under such circumstance
caused death he would be guilty of culpable
such act cause the death of a quick unborn chi

with imprisonment for a term which may extend N\
shall also be liable to fine.”?%? ' .i,)
Likewise, Section 317 of the Penal Co attentio e se\QB-ﬁ/ of the

sentencing towards a parent or caregiver, &Kto,

e abiln ent Qé\g:ild, below
the age of twelve, as clearly depicted W ) é

“Whoever, being the fath%nother \&lid "@\"the age of
twelve years, or having the,carg’of iﬁu 118, shall'expose or leave
:Eé : X

d

—+

such child in any pl the «of wholly abandoning

such child, shall be 'ﬂ withimprisonm or a term which

may extend to seven years, or jwi , or oth.”283
However, the a%zioned

to prevent the trial e offen
C

be, if the child,die

!

¢

deduced, thit%on 317 of thé Péna (&)ae can be considered as a noteworthy point
i

of refer%

alive, the parents of caregiv@ question could be sentenced to seven years of

%ection 315, Malaysian Penal Code.
o1 [Bid.

bid.
Section 317, Malaysian Penal Code.
264 Explanation under Section 317, Malaysian Penal Code.
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imprisonment or fine, or both. In force, it is safe to construe that Section 317 is not
applicable for cases involving death and the offender will receive much h
sentencing for murder, on the grounds of culpable homicide. Arguably, @

of child abandonment only be tried under the leniency of Section 317H&qﬂd pave
the way for the increase of baby dumping cases since, the offendér will not be
punished accordingly. In essence, Section 317 does not serve as awdeterrent factor
and may cause repeated offenders, as well since the elem \Yc-ap'lcuatlon in the

theory of punishment, is not adhered to by the above seCti

265
\Y'
v
Comparatively, Section 318 of the Pena passes even Ilg,Q~ ruling

with regards to the concealment of birth, throughfsecret mg of t@e dead body

as evidently related in the citation beI@l Q\ << E
“Whoever by secretly bur r othe \(% '\of the dead

body of a child, whether h or during its

birth, intentionally co avo d aI the birth of
such child shall be with r a term which
may extend to tw rs i w r with"both.”2%

With referenc dmg of t a’bo@ectlon 267 one can argue that an

offender is highly m\tlble ]o
&be i

dead, in order t

¢
culpable ho %Tha bein

d
N3

per@y claiming that the child was born

nde t&'&' Section, instead of being charged with

ection 317, Malaysian Penal Code.
5 Section 318, Malaysian Penal Code.
267 | bid
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Even if countless cases of baby dumping offenders had been tried and
convicted under Section 318 of the Penal Code, nonetheless, this depends on tw
of the case where before a person is held liable, the actus reus and men@}ould
be proven first,?%® thus, emphasizing that the degree of punishment epend on
the seriousness of the case in question. Y'

Bearing this in mind, the criminal law in Malaysia has approved of the proposal
made by the former Minister of Women Affairs, to impos %

renalty for baby

dumping - which is punishable under Section 302 of t nal QGodew2®° ¢'Noticeably,
L ]

T
y dumping,cases c&ﬁ%ning
p nish om%‘%ﬁons 317
. . X
and 318, as previously explained. \, o\

According to the Federal ConStitution’of Malaysi rti 1) states that no

person shall be deprived of his Iif@%q saved 1 Vrd g{\o the law. Therefore,
;h" y N,

each person has the right to livesin“this \ﬁorld. o causé.?ieath of another person

intentionally, would renderQ;oXndll'
human being, so that it veryone’s li id p@tted under the law, including the
4 ’ &
life of an infant. Ch cteristicr \fo« I angam is considered against the law, as an
ing

infant is also caveredwas a ' Er;&écted under Article 5(1), of the Federal
¢

. Not I)P'is @ ife of a person protected under the above

Section 302 has never been put into action pertaining

death and wrongdoers often escape with the leni

&
e for murd@This IS a right given to every

Constitution 0 aysi

\. - - -
ent'{&r\klllmg a person which is stated under the Penal

Yv
Cod@alaysia. Primarily\d.t;ié stated in Section 309A of the Penal Code, that

N

& Eliot, C & F. Quinn. 2006. Criminal Law. England: Pearson Education Limited
oh Foon Fong, Murder Charge for Baby Dumpers, 13 August 2010, The Star, retrieved from
tps://www.thestar.com.my/news/nation/2010/08/13/murder-charge-for-baby-dumpers

270 Article 5(1) of the Federal Constitution of Malaysia.
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infanticide is the offence of causing death to a newly born baby from a mother who
suffers from post natal depression. Nevertheless, a mother who is deemed as
incapable of rational thinking by qualified medical professionals, will not able
for infanticide. Allinall, this is an exclusion stated by Section 309B i |n whoever
commits the offence of infanticide, shall be punished at the discretion Yth~e court, with
imprisonment which may extend of up to 20 years and shall also Ie for a fine.
ordinary circumstances, committing infanticide is conside Yn.of,‘ence, but when
the case is related to the mental disturbances of a woma 0 CO n.h\-\t#rime, itis

X
is/ a_\@mon

confirmation of a valid defence, to the case relat Mainly,

predicament faced by women who, after glvm ar e

which could trigger her to engage in |rrat|o ac ns.

Other related punishments fo\E}t of b
preventing a child from being born %an to |\1’d\$r

is ruled under Section 315 of th%Cod& Whereas, Seéﬁ%n 312 governs the issue
&
woman, i indivi

of causing miscarriage towards a regL

shall be punished wm'%s ment

with a fine. \ l
Inan mt@e ept r 2013 with a magistrate,?’2 with regards
to the issue c%y du plng, she' a@ that there should be a particular section

Q.

ho.int/mental health[mg-rnal-chlId/maternal mental_health/en/ It is stated in this
recent meta-analysis sh hat about 20 % of mothers in developing countries experience
clinical ssion after childbirth. This is much higher than the previous figures on prevalence coming
mm high income countries. Suicide is an important cause of death among pregnant and post-
omen. Psychosis is much less common but may also lead to suicide and in some cases even
ing the newborn. Depression causes enormous suffering and disability and reduced response to
ild’s need. Evidence indicates that treating the depression of mothers leads to improved growth and
elopment of the newborn and reduces the likelihood of diarrhoea and malnutrition among them.
Intan Nurul Fareena bt. Zainal Abidin. Magistrate. 1 September 2013. Magistrate Court Sungai
Petani. Issues of Baby Dumping. (Personal Interview).
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pertaining to the baby dumping cases under the Penal Code. By having its own section,
this will reduce a lot of time and money, compared to having an Act, specificallyw
with baby dumping. In actualy fact, what should actually be Worke® the
enforcement of the laws. As it happens, when asked about whether or laws that
currently exists fail to curb the problem of baby dumping, Intan furmted that the
laws are not only insufficient, they must also be supported with adequate education,
such as sex and religious education, related information \AWa's-media, strong

bonding of family institutions and other criterias, to na few AWer of fact,

e actug re glﬁlt_)(agg‘);nd

t% is .@-\'/icted of
i rimina,gx:ice system,

whereby, a person is presumed innoc ntil )roven gul O

Therefore, failure to prove tus reus\m n g{\bf the offender, would
N,
is‘actions.

she also added that Section 302 can only be applied

mala fide (bad intention) can be proven first

murdering the baby. This is in line withs, the

allow a person to not be liable eqoth nd, an exception to this

&
rule is only presented in A I i @/, wherein, the mala fide is
immaterial and the oﬁ% still be puni r}eb Lﬂ@r the law based on his actus reus
per se.?’3 This can N{ther e><'e

unclear intention,but SO

, in @gez whereby, a baby was dumped with
'rviwﬂ}%’lf, a baby was left in a public place with
the intention_t meopne ;Is ouﬁd @(\73 saved the baby, it can be disputed that the
mala fi c%i'ntemi Purdg.&\%the baby did not exist, hence, disqualifying the

sen@& under Section 30®§uch situations. This is especially depicted in baby

273 Elliot, C & F. Quinn. 2006. Criminal Law. England: Pearson Education Limited.
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cases, wherein, the offender would often manipulate the truth, by claiming




that the said baby had died upon birth or was stillborn, a probable validation to avoid
being charged under Section 302 that clearly penalises the wrongdoer, only me
actus reus and mens rea coincide. (q\

In a nutshell, this research embarked on conducting a survey* society’s
perception pertaining to the issue of baby dumping, so as to obtain ch from the
general public on the laws that had been implemented on baby dumping as well as the
baby hatch program in Malaysia. To briefly illustrate the in f this research,
an online questionnaire was posted on Facebook and ed t oWile phone

applications such as Whatsapp, using a given lin

Google Dri e.lO@Yzoo

ich had pos d'on several

: monq@g;:articipating
sio@um, Qualitative

g@'&r\/ey has already been
N

respondents, only 93 had answered the questio

relevant groups on Facebook, as tabulated

groups were the Doctorate Supporlwa Ph.D
Research Group and Education in V‘%sia. Tﬁ\%f
% icl

published in the USIM journa rticle related 4o b(f’éajumping, written by the
researcher.?’ \ ‘$

To better comp% he soci'ty’s unhe@ding towards the issue of baby
dumping, the res ents Wi wh@hey felt sensitive about the baby
dumping issue”ﬁ&ul \Pym :

IR
DS

azbah Termizi, Azizah Abdul Majid, Mariam Saidona Tagaranao & Yasmin Hanani Mohd Safian.
14. “Towards Solving Baby Dumping Issue in Malaysia by Using the Alternative Way: Baby Hatch”
per). Marriage and Sexuality Conference (MASEC 2014). Leadership and Management Faculty,
SIM, Nilai. 28th-29th May 2014.
275 Question for Figure 1: Do you understand the issue of baby dumping?
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Figure 1: Respondents Understanding on Baby Dumping?®
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Figure 1 shows that more than half of the r dents a‘gm ted that I';QL rongly
sensiti

understood the issue. Undoubtedly, this indicates tth Wamong the
public was relatively high, amounting toc%yo S

20% who understood the meaning of the y d me
a

y@/}nplng Based on the

figuresshown, 83% of the res sadM hﬁ%ew the issue well, thus, it
Ny
VF elw@ormed that baby dumping or

can be assumed that thg. soc ng
infanticide is aserious%nen n 6o wﬁ&and internationally, which requires

the undivided att m @every Ividual at large.
? |
/ &
’ N

population were unfamiliar wi th m%t 0

L
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Figure 2: Suggested Punishment for Those Who Committed Baby Dumping That

Led to Death?’’ Y_
SN

death penalty 42

death penalty community service 23
community service imprisonment 25
imprisonment whipping 22
Other 15

whipping
Other
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48
Yo
Responses e
NY. o
Figure 2 records the respondents’ suggest%e ideal jpunis m#nt_{c}those
who committed baby dumping that leads to as% urv%YTt can be

implied that many of the respondents feel §tron abopiut thesissue @Ky dumping.

melé’r baby dumping
offenders that led to death had indim(t%a mixe \paj%e, it 33% who were for the
death penalty, while 20% S\%I im&ﬁt. %\while, the number of
respondents that recomm@o ervi e&nd whipping, was almost

equivalent in number.% \,‘J.‘é}qo

LN >

to tréfiéw of the magistrate,?’® who had earlier

The question on what would be th o:st ’Jitable p

!
a‘ic@gﬂegal section, pertaining to the issue of baby
N

suggested th should be
dumpin%%ﬁe Pgnh , 1o a&nce the management of crime by law enforces.

In am to that, when 33% e respondents had suggested the death penalty for
Xy

N

uestion for Figure 2: What do you suggest is the most suitable punishment for those who dump their
@ s that has led to death?
e

ntan Nurul Fareena bt. Zainal Abidin. Magistrate. 1 September 2013. Magistrate Court Sungai
tani. Issues of Baby Dumping. (Personal Interview).
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baby dumping, Intan further added that the existing law is inadequate to curb the
problem. This is largely due to the fact that, it is challenging to find the culpw
abandons a baby, especially if the baby is left at extremely isolated and seclu reas.

Based on the survey done, it can be concluded, that given the co ties faced
by the judges specifically, pertaning to the intention of the lawbreakers who abandon
babies at public places, having to grant these offenders with t M of the doubt of
not wanting the babies to be harmed and wish for thei %he,n found hence,
effecting the judicial decision on these wrongdoers, who, @ftentimes e ith lenient

Yw

®
charges. In reality, it is impossible to implement th lic’s suggest ﬁu.rx ents

since, there are no specific legal ruling or t (@ ul@or baby
T

dumping.

As a matter of fact, the sea ;or >ne most

dumping in Malaysia has been an@joing %%
is ;? 0

le @?shment for baby
;{h‘om numerous public
N,

feedback in social medias. Th ious ' frompnews reports, television talk

shows and online forums, mhlir e cause ffect of baby dumping in

Malaysia , based on ex% ublic
d

while some supp &Kstnc@ ent,%ﬁthers did not, particularly when it
&

implicated wo offenders:

A ings considered, it was clear that

@ is a strong link between domestic violence

!

¢

Accg:g@; a psychiatfist#’?
\

and wh% decide.to }their ildren. As a researcher and psychiatrist who has

'ntem'&

i d women convicted\ Hicide (the act of a parent killing his or her child), Dr.

zali in her letter of opinion, had firmly justified why, punishing the helpless

g |
Q Salmi Razali, Don’t Punish Helpless Woman, Thestar.

http://www.thestar.com.myQOpinion/Letters/2014/08/26. Accessed on 5 May 2015.
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person who herself is a victim, can cause greater damage, than the act of killing itself.
She further elaborates, that many of these women tend to have had miseraw
experiences during their childhood, from being deprived of a stable and @mily
unit, resulting in their meaningless and discontented adulthood. To corﬂ&e matters,
their misery continues as victims of domestic violence, due to poor selégtion of spouses.
Literally, these women should not be blamed when their chil emjured or die, as
a result of violence committed by their husbands.? Dr. dY:ﬂ' s standpoint is
further supported by another writer, in his letter to The Onli eWﬁed that it
does not make sense for the state to give the death y for the act fki@ as it

as@
withe it mer@ggatisfies our
ce @%ivilised modern

282 ;

seems contradictory.?8! According to the writ

ed O@Epeatedly

society. As an ultimate analysis, t}‘eﬁth pena\qu }q@esensitise the society

N
and devalue human life.?3 C%se argumentsy thg(/ pose of this thesis is to

determine if the aforesaid forms IS Su ful to curtail baby dumping

in Malaysia. Centred%

surveys and interv'&ﬂthis th‘a
in

re-structuring existing imp&%énting suggested alternatives, towards

, ‘ R

criminalisin t of 'bah mslrgjl Malaysia. Be that as it may, comparing
\

Malays%

on baby d 'ping ith that of other countries ought to be done, in order
e the punishments kn.o}fts effectiveness to decrease the occurence of this

bid.
8% Paul, J.M. Death Sentence is not The Answer, The Star.
:/lwww.thestar.com.myOpinion/Letters/2014/08/28. Accessed on 5 May 2015.
Ibid.
283 | bid.

a&t@ findings from various sources,

gbla conclusion on the best method of
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problematical phenomena. Quintessentially, it is essential to juxtapose the said laws
with the laws from the United Kingdom, since Malaysia adopts English Ia\w
source of laws.?®* Whereas, the laws in the United States are also referr@s the
country has formed legislation pertaining to baby dumping and also t ilability of

many literature reviews relating to the issues.?®® Finally, Islamic law iQso referred to,

S0 as to compare the relevancy of the laws pertaining to baby dumpingfrom the Islamic
law’s perspectives.?® '
NY.
3.5.2 Punishment under Child Act 2001 \VC
| S
As emphasized throughout this chapter, €hild Act % bstac@gl' point of

| coumts and@ important to

reference to penalize baby dumping criminw e

note, that this act has gone through se %\dments Sl 201@0r instance, there

were changes made to the provisior%offences, e t?d m_g\health and welfare of
N,

children under Section 31 of tha%Act 5&)012 ic ,@(p:acifically discussed cases

of ill-treatment, neglect an xnzr or exposute.of children. Previously, it had
ion

been stated in the abov%i ed Ss' i

(1) “Any n who, lae ng the care of a child -

284 Section 3 aw Ail% Malaysi (.Efovides general application of English law in Malaysia.
English layw mi the ¢ on En a\d and the rules of equity.
285 Many% as writterijartiCles rela the American law and baby dumping. See Magnusen, D.
2002. “From™Dumpster to Delivery Room: Does Legalizing Baby Abandonment Really Solve the
Problem?*sVolume 22, The Journal U? enile Law, also see Stacie, Schmerling Perez, “Combating the
“BabyDumping” Epidemic: A LO(;% Florida’s Safe Haven Law”, 33 Nova L.Rev.245 2008-2009.
INE. Accessed on 5" February 2015 and see Jeffrey A. Parness, 2006, “Desserting Mothers,
ed Babies, Lost Father’s in Safe Haven” Vol. 24, No. 2, The Law Review Association of
innipiac University, School of Law.
going research on Bruneian Islamic law to compare with Malaysian Islamic law approach on the
ter relating to baby dumping.
Section 31, Child Act 2001. Malaysia.
288 Section 31, Child Act 2001, (before the amendment of the Act on 2016)
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(@) Abuses, neglects, abandons or exposes the child in a manner
likely to cause him physical or emotional injury or causes or permits
him to be so abused, neglected, abandoned or exposed; or
(b) Sexually abuses the child or causes or permits him to be so\
abused, commits an offence and shall on conviction be liable toe’)
fine not exceeding twenty thousand ringgit or to imprisonment&r

ied

a term not exceeding ten years or to both.
(2) The Court— (a) shall, in addition to any punishment s

that subsection to execute a bond with sureties to of
behavior for such period as the Court thinks fit; and (b) may‘#aclude
in the bond executed under paragraph (a) such OM
Court thinks fit.

(3) If a person who is ordered to execute a
behavior under subsection (2) fails to comp
conditions of such bond, he shall be liabl

term not exceeding five years or to both.
(4) A parent or guardian or other pers
child shall be deemed to have neglecte

cause him physical or emotional injury i

from his own resources, he fails
medical or dental treatment, I%
(5) A person may be convicted n offence
notwithstanding that— (a) ring or ?J

e;% Ith of the

child in question or the li 00d of sufferingor injury.to the health

of the child in questio ided by th c&ion((/ other person;

or (b) the child in questionas died: A

Later on, it was m@n Act Al ) 895%m|ng to the same provision on
tme D

cases related to ill-treatmen neg% oﬂom’@t or exposure of children. Section

31 of the princip@ﬁs r@ follo@
SN
“(A)i Mtio @ - .l (,%J
() %grap (a irée ing”after the words “the child” the

r acts negligently’

slit ubstituti T the@rd “twenty” the word “fifty”’; and

y substituting*for th€ word “ten” the word “twenty”;
) By substituting f@kﬂsection (2) the following subsection:

\ (2) The Court shall, in addition to any punishment specified in
0 subsection (1), order the person convicted of an offence under the

hil
inst this” section

e a
care for

subsection-

289 Child (Amendment) Act 2016, Section 31.
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(a) to execute a bond with sureties to be of good behavior for such
period and on such conditions as the Court thinks fit; and
(B) to perform community service”; and

(c) By inserting after subsection 3 the following subsections: \z

(3A) the community service referred to in paragraph (2) (b)-
(@) shall not be less than thirty-six hours and not more than

hundred forty hours in aggregate;

(b) shall not performed within the period not exceeding six Ws
from the date of the order; and N

(c) Shall be subject to such conditions as may be specified by
the Court. &'
(3B) any person who fails to comply with the of the Gourt to
perform community service under paragraph co M
offence and shall on conviction be liable te,a fine not exceeding *
ten thousand ringgit.”

Demonstrably, it can be seen from the r

|on% 24 that,@?opriate

punishment had been extended to not only#he parent o& caregiver qé\fﬁld, rather,

to anyone who is unrelated to the sa ild,but has p me <<[S of negligence
towards him or her thus, strongly s%g the ri Wan @d
N,
Discernibly, as for the ishiment ﬁr se y ab@l("ﬁg a child or causing or

&
permitting him to be sexual m a nder shall @iable to a fine not exceeding
fifty thousand ringgit % twent'l tho sar‘d@mggit, prior to the amendment.
4

'3 &)
Similarly, the impri ent ter \l-he sam(gmishment has also increased from ten
years to twenty years.<¥ All 'nsid r&/ this could indicate the seriousness and
¢
determinatio G@ governme t(fin@ heavier punishment towards child abusers
N
andtos aswdeterrgnce rds ethers, due to the rampant cases of child abuse and

¥
neglect all over the country. \c.3

3
S

hild (Amendment) Act 2016, Section 31 (1)
Ibid
292 | bid
111



Currently, the new amendment in Section 31 includes punishment by way of
community service, 2% wherein, the community service referred to in paragraphw,
shall not be less than thirty-six hours and no more than two hundred and f@rs in
aggregate; shall be performed within the period not exceeding six monﬁ!&ﬂ the date
of the order; and shall be subject to such conditions as may be specifietby the Court.?%*
As has been noted, community service serves as an additiona S&W, along with the

&

punishments prescribed in the earlier section,?® laying e the seriousness of

the legal system in chastising the offender, by incltding e ra\e@:ing and
@

Y-v

monitoring the good behavior of the offender, even a e mandator uﬁis_h\ﬁa}ﬂ has

been made, i.e. imprisonment. \" \T
To better comprehend the pub&eﬁion egardi Yt;e suitable
punishment for baby dumping, a sur\waeen carrie for@% purpose.

OChild (Amendment) Act 2016, Section 31(2)
“ Ibid.

29 Section 31(1) of Child Act 2001.



Figure 3: Different forms of punishment for baby dumping in Malaysia?%
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Suitable punishment for baby dumping
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The graph chart in Figure ﬁustrates \mq%‘s:;j @es of punishment for
S

baby dumping in Malaysia frg%rent'}acia up<§ansisting of the Malays,

Chinese, Indians and other ih ra u arly@ween the months of July and

(%)

August of 2015§a that comprised 6f @participants, had been conducted

’
via interview and e%y Witr i Iscover the suitable punishment for
baby dumping i m ia. ould be C;&e’d, that the survey had been carried out

!
eﬁrsb%a:tion focusing on the background of the

Sbv N
particip% the depth eir k@vledge on the issue of baby dumping, while the

fina@n required their pe@i{houghts on the suitable types of punishment that
@Nﬂ offenders of this crime.

A survey was conducted on July and August 2015 involving 101 participants related to the topic of
fferent punishment for baby dumping in Malaysia. The questions given are based on the types of
punishment suitable for baby dumping which lead to death of the baby.
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As displayed from the graph chart in Figure 3, the most significant sentences
are as follows: in the first graph bar, 31 participants in the survey had chosen thw
penalty; this number is made up of 18 Malays, 7 Chinese, 4 Indians and @hers
races. In the second bar, 25 contributors had agreed with communi ices; they
include 15 Malays, 4 Chinese, 3 Indians and 3 people from other racesyThe third graph
bar shows that 23 people had opted for imprisonment as the suitablédpunishment; this
number consists of 3 participants from other races, an Indiam; &r;se' and 17 Malays.
The next graph bar indicated the decreased choice in pufigshmen fcw‘ng; 11 of

Y-v
om other rages @ the

orklﬂer of %Yi}hments;
they comprised of 4 Malays, 2 Chinese and# from oth g

In conclusion, Figure 3 shox\ Ea:;)here is ngi@%attern in public

perception, pertaining to the suita@%mishme\‘otwho ,4@70 dump their babies.
N,
Objectively, the graph chart so efle&s thespublic @ing in favor of a severe

=

0 th%rpbishments. Conceivably from this

whom are Malays, an Indian, a Chinese and one per

=

final graph bar had shown that 8 people were in

punishment for baby dumping, baI on the st number of participants
dt

championing the death compa

4 $ &
finding, it is time f alaysiaI m aliz%e/act of baby dumping as severely as
possible and thagtheresshoul ‘oz;'ny Ieé(rregularities in the punishment. In short,
¢
the Malaysi (H@ need to id ify'thﬁgi ferences in sanctioning baby dumping with

NN
other % that”i 'ustified% impose a relevant punishment towards the
em&7

t
Y-
off

&’
was stated that several proposals have been made to consistently resolve neonaticide and infanticide
ses in the U.S. courts, without much success. It has been proposed in an article to propose statutorily
sgparating neonaticide and infanticide from other crimes. Regardless of whether the policy of such reform
entually aims to achieve greater leniency or harshness for offenders, statutory separation would be the
most effective method for achieving consistent administration of justice within this subset of criminal
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3.6 GENERAL DEFENCES FOR BABY DUMPING CASES
For the most part, it is obvious that the baby dumping offenders |n

adopt certain forms of defences to mitigate punishment, as often reporte ocal
media. In one case, former security guard Nor Hasmiza Khamis, 28, aﬂ*d that she
was guilty for dumping her baby whom she claimed had not surviv&ﬁn birth.2% It
was also understood that Nor Hasmiza was reported to have given birth alone on 30"
December 2016 and she had not been married before. H Xt.w s not until she
was trying to seek medical treatment in a local hospit hen th'e\dquin charge

@

discovered that the woman had actually given birth t ild and im di}ite dged

Wwas sent to Z@Bnths jail

ofd?e al Codé\ggnsequently,

Nor Hasmiza Khamis had tried to pléayfor 5>ighter sentence o@grounds that she

a police report upon the case. As a result, the

by Magistrate Haslinda A. Raof, under Section

was unemployed at the time of the e. Neve ? TB*the rampant cases of
baby dumping reported in t per"and cial , her charge remained,

A~
following the prosecutor’s thj imprsonment should be imposed on
dw nlﬂg

the offender, to serve %e ence a

In another '@Ihngr olvm 21 year old student from a public
institution in Job& eo d att ed to raise a defence againsts her charge

rime o Own? A Proposal for Achieving Greater Sentencing

Inf e Cases,” 47 U.SF. L. Rev. 459 2012-2013,
3 23:56:24 2015

ita buang bayi dalam t mpah dipenjara 20 bulan” 24" January 2017. Accessed from

.astroawani.com.berita-malaysia/wanita-buang-bayi-dalam-tong-sampah-dipenjara-20-

089 on 30th January 2017.

l 299

the bin was not the proper way to dispose. Therefore, imposing the imprisonment towards the
ender should be a just act to serve as a proportionate punishment.
.a. 2017. “Sembunyi kelahiran: Pelajar cemerlang dilepaskan dengan bon berkelakuan baik” 13th
nuary 2017. Accessed from http://www.astroawani.com/berita-malaysia/sembunyi-kelahiran-pelajar-
cemerlang-dilepaskan-dengan-bon-berkelakuan-baik-128832 o n 30" January 2017.
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for baby dumping, which had resulted to the death of her child. Sentenced under
Section 318 of the Penal Code by the Magistrate Nur A’minahtul Mardiah Md N?me
said student had appealed for mitigation, as she was still studying and aim(d)}ave a
brighter future. In fact, her plea was further supported by her excellerf*nt CGPA
of 3.87, noteworthy to point out, despite her pregnancy during that tine. Taking her
appeal into consideration, the court did not record the crime o tMent but instead,

requested for her to report to the nearest police station on 'until the end of

3
to court again for imprisonment. ' _\C}
These were among the notable defen ised, %' 0 be/y.dumping

cases in Malaysia; in the first case,*! the coust would no&iillo orali punishment,

however, in the second case,*? the cowa out a lig
consideration the future prospects @%e offen\,wW) @young student, who,

exceled academically with a p

Similarly, another i h&hadl %
who had left her baby ‘ al-Hidayah, ar'nawbelawati, on 21 November 2016,
4 $ &
and this case had spésked com@e& ackéfam the public.3%® Purportedly, she had

orted e local news of a a mother

left her baby with a nete na er fiﬁlal difficulties to care for the newborn,

¢

!
the mother &)@resse her e" theéme baby would be taken care of by someone
< S

301 n.a.*“Wanitaybuang bayi dalam tong,sampah dipenjara 20 bulan” 24" January 2017. Accessed from
http: astroawani.com.berita-m 1a/wanita-buang-bayi-dalam-tong-sampah-dipenjara-20-
on 30th January 2017.°N
nyi kelahiran: Pelajar cemerlang dilepaskan dengan bon berkelakuan baik™ 13" January 2017.
from  http://www.astroawani.com/berita-malaysia/sembunyi-kelahiran-pelajar-cemerlang-
askan-dengan-bon-berkelakuan-baik-128832 on 30" January 2017.
adiha Abdullah “Ibu tinggalkan anak di masjid kerana tidak mampu diminta tampil untuk diberi
tuan” 22 November 2016. Accessed from http://www.astroawani.com/berita-malaysia/ibu-
nggalkan-anak-di-masjid-kerana-tidak-mampu-diminta-tampil-untuk-diberi-bantuan-123363. On 30"
January 2017.
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who was financially stable. As the public outrage grew, a number of commentators on

Facebook had remarked that the parent of the child, should have consulw

committee of the mosque regarding her personal problems or discuss With%\!vant

authorities, in order to set up an appropriate channel for help and g 304 Since

that the child had survived, it was probable that the offender would have escaped

punishment for baby dumping. Nontheless, this case could be ¢ ass%!as child neglect,
'

even though, it should not have happened, as there are alw. catered for the

3

4

offender to surrender her child in an appropriate manner.“i,the event that the said child
o g
failed to survive, the person who left the baby wou held liabl nd @hable
4
<

under the law.
N -
\Y 9 &
3.6.1 Insanity \% é

In the eyes of the law, the d{egﬁfOr i%?as @the belief that people
Qtryh o

Q.

who lack the ability to reason cise free cheige, should not be held criminally

responsible for their condu %hat]a y wiII@ excuse a person who is not

culpable and did not aningful ch ce!”@‘his does not mean that the act is
’ 4

condoned or seen as{ustified, rzlt \rha the

dant may be excused on the grounds

of not knowing what She wa r not@i’ng the power to control her actions.

HiStE:&n’ the ancie Ro'macg:?ecognized the mental state known as non
T

N
“mgental Pcon‘@t&mt,” whereby the defendant loses the capacity,

compos%
X

304% orted that many peopltﬁ%o?uld like to offer help to the mother whom left the baby to the

ccording to the commentators, they could not accept the reason why parents could simply
ir children because of poverty. It would be seem as escaping from responsibilities, and there are
people would love to offer their help to them. Abandoning the child should not be a solution in
is above case.
aldron, K. 1990. Postpartum psychosis as an insanity defense: underneath a controversial defense
es a garden variety insanity defense complicated by unique circumstances for recognizing culpability in
causing, Rutgers Law Journal., 21, 669-697.
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either momentarily or permanently, to know and understand the nature of the crime that
he was carrying out at the time. Additionally, the M’Naghten rule states thatw
time of the act, the accused was labouring under such defect of reason, fro@se of
the mind, as not to know the nature and quality of the act he was doifig;"er, if he did
know it, that he did not know what he was doing was wrong,”3% whigh had led to the
inclusion of the concept of acting under an irresistible impulse inw Moreover, the
M’Naghten rule was used as a defence in the U.S. until Y:gi definition, the

Durham rule, was enacted in 1954: “An accused is not%etimin Ibele if his

'Y

unlawful act was the product of mental disease or me fect.” '/Nont el‘ssi% was
supplanted by the ALI/Brawner’s rule in 1960s 2, whic pte:‘{[‘/g~ combine

the earlier definition, stating that a defendaw respﬁn& for hi%}g:e who “. ...

as a result of mental disease or defe% rham ru ckec@ stantial capacity

either to appreciate the criminality @sgfulnes ‘Nag e,n:hlle) of his conduct or
N,

to conform his conduct (irresis%)ulse"to thi»requlizge’nts of the law.” Finally,

of ) essentially returned to the

the Insanity Defense Reform Act'ef 1
M’Naghten rule by sta%“lnsani ma belu@s a defense only if the defendant

4 b 4 &
was unable to unde&ﬂthe ni wrorﬁlﬂess of his/her acts.” 3%’
X .

As Da poi , W a&s unique in the insanity defence for

!

¢

infanticide, i %ﬁcal epartdre fortt‘}? normal criminal insanity defence®® i.e. the
set :t

NN
standar he M en ca:?éould not have been met by any of the women

acquittedyof child-killing beca@f temporary insanity.”

N

elton, G.B., Petrila, J., Poythress, N.G., and Slobogin, C. 1987. Psychological Evaluations for the
ourts: A Hanbook for Mental Health Professionals and Lawyers, Guilford, New York.
bid.
Ibid.
309 McNaghten Rules of 1843
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It is hard to believe that even a 14 year old would not know that suffocating her
new born was wrong, but it could certainly be argued- and is, in some cases,- T&
would be in such a state of panic and distress when delivering the baby, t@ould
not appreciate the wrongfulness of what she was doing. This would béﬂ& difficult,
but not impossible, to argue on behalf of a defendant who was W a mother.
Although many of these cases appear to be similar on the surface are often unique
circumstances that outweigh, as it were, rational thinking a mf ’he baby’s birth.

Clearly, these should be considered in determining the chakge as eIWentence if
L ]
the defendant is found guilty. ' _\‘—}
Another final circumstance under the ca f i@ i vide@iﬁ the case

of Public Prosecutor v. Norazwani bt MOW, wliere the a d had at first,

been charged under Section 302 of tr@ian Pena e f Qﬁlng her newborn

baby, by flinging the baby from th floor o %ne ,{ﬁ}wever, by the end of
33? N,
her prosecution, when the accua%calleﬂ toe nher(ét?nce, the psychiatrist had

testified that the accused w \ he ind a d hallucinated at the time of
the crime. After re-exa e pro; utlo ’;b he High Court of Kuala Lumpur
had deemed the a as T Il at {h;?tlme the offence was committed.
Therefore, she tlon é’f the Penal Code and was later acquitted
from the ch O/receive trea e {; hospital, until full recovery. Neither could

the cour e t e thefaccu othe&th row nor, could she be charged under a lenient

pun t for example, Sec®604 (@) or (b) or even Section 309A of the Penal

%\ supported by the quotation below:

310 (2017) MLIU 776.




“When any woman by any wilful act or omission causes the death
of her newly-born child, but at the time of the act or omission she

had not fully recovered from the effect of giving birth to such child,
and by reason thereof the balance of her mind was then disturbed, \

she shall, notwithstanding that the circumstances were such that b
for this section the offence would have amounted to murder,
guilty of offence of infanticide.” 31!

3.6.2 Post-partum depression and post-partum psychosis

By and large, other defences for infanticide a@‘but rot neonaticide)
313

include post-partum psychosis®'? and post-partum depres t psychosis
is a highly controversial topic that had sparked heate ate withi thlth&%dical
and legal communities. In the past, women w

this defence successfully in some cases. W all

controversies regarding this presump c'aﬂe comm

notion of post-partum psych05|s anti %‘gu

exclusively female defense, Wh up ortse Sm. F

that the continued use of thi e e, vf de atlc treatment guidelines for
women who Kill their %\ nder:ll inf e‘g!:e ost -partum illness and therefore,

would provide waySwfor defers neys e this as a means of exonerating

<o
N
1(_)(.}

311 Section 309.

312 post- part chosis (PRP) is dvery seri gu’nental illness that can affect a new mother. The episode
of psycho i te 3 months of delivery. A woman with postpartum psychosis may
lose touc itory haltucinations (hearing things that are not actually happening,

like a klng) and elusmns,(p“f ceiving things differently from the way they are). Visual
haII s ((seeing things that zia) ot there) are less common. Other symptoms may include
itation, anger, and wra%’nal guilt about somehow having done something wrong. Women
postpartum psychosis need prompt treatment and almost always need medication. If they are
r hurting themselves or someone else, women with postpartum psychosis need to be in a hospital.

essed at http://www.medicinenet.com/script/main/art.asp?articlekey=26212 on 10" January 2017.

13 Post-partum depression (PPD) is a kind of depression that some women get after having a baby. PPD
rong feelings of sadness that last for a long time. These feelings can make it hard for you to take care
your baby. Accessed at http://www.marchofdimes.org/pregnancy/postpartum-depression.aspx on 10th

January 2017.
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murderers (whether they were mentally ill or not). To make a case, other attorneys had
disputed that present insanity and/ or diminished capacity rules, adequately

sufferer of the condition.®'* (Note: These arguments preceded the IDRA,3S.buit still

-\
N3

Different from the aforesaid circumstances, yaung Qfenders 316 who are

raised legitimate concerns).

3.6.3 Young Offender

involved in baby dumping cases may not be prosecutedali ul offb@a\ainly due

to their age. Unsurprisingly, age has become jor facter fo ,tig‘aé’@'the
punishment of young offenders, by taking into 'deratiyn hat sthey @t have
committed the act of baby dumping due to the pressur

seeing as they are still young and ha@gs t
mig t

sexual intercourse. As expected, o

(¢°]

y arg_facing in life,
ms rotection during

'nggé child with someone

a ha
SN -
else to be cared for, may be one 0 afey, alternatives, @ever; the fear of facing

9 Q—
severe social consequences m ving a_Child out Qfﬁﬁ(/edlock usually drives the
N
offender to abandon th hilanstead. Of c rse, shment sentenced to the young
onl

offender would depend th t% on" e parent or parents, as well as the

child’s chances f@al. l

‘i{/
-
Cst,

r@m p@is as a defence for murder? Western State University Law

315 efense Reform Act of
ke ng people are offenders under the age of 18, or in some cases aged 18 but remaining in the under
and will be held in either a Secure Children’s Home (SCH), a Secure Training Centre (STC)

314 Schr PTAL. 1993
Review 21, -293.
i
ung
g

be sentenced to either a Detention and Training Order (DTO), imprisonment under section 90 or 91
the Powers of Criminal Courts (Sentencing) Act 2000 or imprisonment under section 226 or 228 of
the Criminal Justice Act 2003. See https://www.justice.gov.uk/offenders/types-of-offender/juveniles
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With regards to young offenders, Raudatus Sakinah (RS), an Islamic NGO has
served as a place of protection for young female Muslim offenders involvedw
form of social ills, including pregnancy out of wedlock, between the ages ofi12-25%ears
old. Typically, the residents of Raudatus Sakinah were either sent by er of the
court or by family members, for the purpose of seeking protection against society’s
condemnation, while hoping to provide moral changes for hewger generation.
Similar to that of a rehabilitation centre, these occupan Xl.be' taught Islamic
teachings from certified councilors relating to matters o idah” “W;‘Tauhid”
and the recitation and explanation of the Holy Quran e a few, wi tﬂe@hat

they would repent and learn from their mistake UI% A Iea@ﬁ?}m to the
T

ia (@7 and Pertubuhan

g@\'es independently. At

N
n of RS, exposed her

right path in life.

Previously supervised by Jem isla\iyyah

IKRAM Malaysia (IKRAM), Raud@gjakinah \mWy

length, an up close interview h%

personal thoughts on the rise of | gitln
t

crime of baby dumpir% youngsters I}lldq@', Aishah highlighted that most
s &

residents had experiﬁq&j an l.in mily.Jife' hence; they themselves were often

h consequently leads to the

neglected in terKS\&ffect' asic Ea-r}%’such as time, attention and the lack of

¢
financial sta &@wd emotion des'er i ‘F\?among other significant factors. Eventually,

NN
due to % faced at ?e con@ned with peer pressure, most young adults fall

pre scrupulous men; oﬁ@dving home in search of the false promises concocted

b x lovers. Regrettably, these men would take advantage of the unfortunate

ani Aishah, Warden. 29" May 2018. Raudatus Sakinah, Kundang. Illegitimacy and baby dumping.

(Personal Interview).
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circumstances of these innocent girls, by showering them with sweet words of love,
showing them undivided attention and care, as well as flashing monetary items?ﬂs
handbags, perfumes and even wads of cold hard cash, to snag their targe@ end,
when these deceitful men have had their fill of pleasure and the wom ly found
to be expecting with child, they either mysteriously disappear or rejeet them, without
wanting to acknowledge the pregnancy or be held accountable, w is the ultimate
reason why most women decide to dump their babies in the fikst place.

In an attempt to delve deeper into the psyche“ef these denizefs, a private
L ]

Raudatus iriar@va'rify

or the's prc@?ﬁng their

ey will eferr&ughout this
thesis by their nicknames. When aske&%had ever ght @ andon their own

illegitimate baby, Wawa who was %the time;.sai ?ha @vould never think to

N,
dump her baby, although, this i%d tinq'e congelvin qﬁ.ﬂlegitimate child. Wawa

further explained that in spi omvini mitted ad or “zina” which had led to

her unwelcomed preg refuses to add bn@er sins by abandoning her baby
4 ¢ &
and instead chose We hei \Td-re up gﬁdoption, with the hopes that they

experience a beQW\fu e. 3t ntiously;” one might argue that Wawa had never
3 ‘

interview had been conducted with these young convi
if they had ever intended to abandon their b

identities, their names will not be expose

regretted nor r Fer @cr?oral actions, however, Wawa had stood her

NN
ground,% rever rele 'pg to mi?der or abandon her children.

QWawa (not real name). Inmate. 29™ May 2018. Raudatus Sakinah, Kundang. Illegitimacy and baby

dumping. (Personal Interview).
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In the case of Farah®'® who, admittedly planned to dump her illegitimate baby,
but later had a change of mind due to her pregnancy being known by family m |
shared a different scenario than that of Wawa’s. Unlike her, Farah had intex%\lope
with her illicit lover, who was also the man who had impregnated her‘,'&er family
soon found out and objected to her decision, which led her to Raudatus’Sakinah. Since
Farah was only 15 at the time and considered a minor by the am justice system,
her case had fallen under statutory rape and as a result, th at st]e had wanted to
elope with, had to face prosecution from the court. Suffesing fr W‘and post
natal depression, Farah had delivered her baby an ed to give_the ':hlk&‘pv for
adoption, however, she was adamant to never or_hef childsand %Wd let the

?w N {3‘
Likewise, a third interview h@et up wi ardi Sdar from Raudatus

Sakinah. Similar in circumstance %{ of Farm f: bq ad refused to let her
N
marry the man who had impr%her. ?here re, shethad agreed to her father’s

&

decision to stay at Raudatu mu ilthe birth o@hild. Despite admitting that

she had planned to du%:aby, V\lrdi "Elg@ conscience and strong sense of
4
\ne m

bo %ﬁ:}’ changed her decision. Moreover,

sympathy and er%owanis
Wardina had stm{I ice nst t)é?who abandon their babies as selfish and

!

¢

heartless, wE'!&@ressi g her e;;rercf)‘:r?e towards her own actions, asserting that she
fromwhe

N
had lear, r mistak .Pn th@sitive side, she is excited to turn a new leaf after

fb J
\ \c'j
%arah (not real name). Inmate. 29™ May 2018. Raudatus Sakinah, Kundang. lllegitimacy and baby
& ing. (Personal Interview).
1

adopted parents care forher child instead.32\,

—X

bid.
Wardina (not real name). Inmates. 29™ May 2018. Raudatus Sakinah, Kundang. Illegitimacy and
Baby Dumping. (Personal Interview).
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leaving Raudatus Sakinah and she hopes to have a second chance at being a better
person. Yv

In another related case of Jaja who was 20 years old®?? and exp t\ut of
wedlock, she had been an inhabitant at Raudatus Sakinah since sh@&4 months
pregnant. It was revealed that the man who had impregnated her, refwr'esponsmlllty
on the child, which then led her to this organization until the birth er baby. At the
time that she had been interviewed, Jaja had showcased ye.p rspective when
asked about her thoughts on baby dumping. Defendin inn ew er unborn

child, Jaja claims that she only has herself to blame a grateful if b‘by Id be

adopted by a loving family or sent to an orphan USK ieves th{t‘/ﬁch child

d tha@. ally, she too,

had wanted to abort the baby, but Whewands advi r n@ﬁ she changed her
A
&

323

comes with his or her own rizg®~° although als

mind and refused to commit greate | actions: T
w

A final interview done ale‘us Sﬁkl as

&
local college, who was appalled he’-, dg}npmg and firmly proclaimed

that the thought had ne% d he ‘}nbw@‘fully well that her actions would

be devastating and wful tci y es &uﬂlly in the eyes of the society, Aini

i |n| 324 an ex-student of a

mustered up th ou trut ‘tﬁfﬁer family members about her condition
although, s h gre fear %at('\?/ays believed that there would be a place for
people e d shﬂ&llmgly embraced her stay at Raudatus Sakinah,
Y-
N
O

g not real name). Inmates. 29" May 2018. Raudatus Sakinah, Kundang. Illegitimacy and Baby

ping. (Personal Interview)
23 Rizq means sustenance. Salim Azadin & Azadin Khalifa, Towards an Islamic Foundation of Strategic
iness Management, Management Centre, International Islamic University Malaysia, 2001, p. 27.
4 Aini (not real name). Inmates. 29" May 2018. Raudatus Sakinah, Kundang. Illegitimacy and Baby
Dumping. (Personal Interview).
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utilizing her time there not only as a platform to rehabilitate herself, but also to ease

the process of adoption for her soon to be newborn baby. Aini too, refused t

contact with her child in future and wished that the child led a better @h the

adopted family.
From the interviews presented above, it is the general conser¥tﬁat when the
young offender faces such a situation (pregnant out of WedlqckE, are divided in

terms of the future of the child. More often than not, w Wi’h the stigma of

having an illegitimate child they have to fight their own feelings of er sadness,

"Ax
by giving up their child for adoption, when the;@o means t o’i@ the
till feel

child. Debatably, this decision is wise enough, % sible towards the

o

s to raise the

child’s wellbeing, despite their young age w avi

child on their own. However, in alon , tHD does not

I~
=4
o
w2

te children from

finding the truth about their biolagical paren s\ﬁ%

emotional distress to all parti%ved '\'Nhil itqcar&l}cé)argued that the young

offenders are indecisive, th;xéaconli e ise@ot dumping their offspring.

Intriguingly, It was fo he inmates Ré,h@'acquired spiritual strength from
4 $ &

the learning proces&%ins@e\ ringgwthe offenders towards righteousness.

&

O

\ p
3.7 COURT '%SHl DREN I LAYSIA
& / L
% ent t

ime aby dumping had been committed by a young
Y-v
offenderjthe Court for Child@hat had been established since 2001, is the chosen

K’ it will cause some
N

p \oha whereby legal proceedings will take place. Primarily, the procedure for

@ ling young offenders is provided in Part X of the Child Act 2001 specifically,
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Section 83(1) of the Act,®?® which states that a child who is arrested, detained and tried
for any offence (subject to certain specified intentions) must be handled in acc?!e
with the provision of the Child Act. More often than not, it requires specia% res,
which differ from the one used when handling adults. However, wh hild Act
does not address any issue, then reference can be made to the Crimsinal Procedure
Code.3%® V

In the Malaysian criminal justice system, an act c K:bi a child who is

between the ages of 10 to 12 is considered doli in X, mean X POSSess
insufficient maturity upon the case. Particularly, Child fAc Oql,_\@ides
exclusivity in terms of protection towards chil w S\fe age\lzmhe event
Coustfo hildreﬁld continue

to hear the case.®?’ Nevertheless, it is‘ater tho the co de@SNhether to apply

special sentencing provisions avail@f)r chikﬁ;&%r géhild Act, or to impose

N

normal punishment as that of a%Norﬂally, @ czzQ ere a child commits an

offence while he or she wa }ige T charge ‘; 18 years old, the trial should
ts rthe

be heard by the regula%. Nev iﬁ,‘t@urt may choose to apply special
Aoy

sentencing provisi Wila@e hild$
&

given to adult offenders. NS
e D, c.,(J
D)

a child turns 18 during the ongoing proceedw

r to impose normal punishment as

https://www.unafei.or.jp/publications/pdf/RS_No0101/No101 14 IP_Malaysia.pdf. p. 127
ection 83(2), Child Act 2001. Malaysia
328 Section 83 (3), Child Act 2001. Malaysia.

%ection 83(1), Child Act 2001, Malaysia.
& hammad Razmee Abd Razak, n.d. “’The Juvenile Justice System”. Resource Material Series No.
S
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3.8 ALTERNATIVE SOLUTIONS TO PREVENT BABY DUMPING

OFFENCES Y-

On the whole, the Malaysian legal system has presented alternative%\es to
control baby dumping, yet making the punishment for this atrocious act, -known to

the masses. Even though Malaysia is still at its infant stage in curbing’this increasing

being of these precious souls are prioritized.

Similar to that of other countries, baby hatch cen have b signifieant
| | .S
option run by the government, to temporarily n these blessedififarts-tntil they
b4
e pu@{ that baby

hatch centers would encourage and increaﬁWeplora le h&si\caused uproar

namely, within the Muslim society ando\rellgwr £
the Royal Malaysian Police had gﬂaht%i_b? @ing had been a rising

o
concern, even before preventiK ures be intr& d in this country.
l N

More or less, “feundlings” came into ipte@%hen countless cases of infants

who had been aband{ed theirwirth othe‘:ﬁéﬁd were either rescued alive or dead
by strangers, ha repor two&ﬁe to emphasize the importance of sex

N
o \fg 1 O _ . .
education in % " Howéve gre s(a)common misconception among the public

quandary, the government has openly displayed the phases takQQ to ensure that the well-

O

whereby '%ﬁngie eduycation @Eenagers and children will only encourage them
O o
ex

to hav a'young age. Acc%nﬁ-é to a report by the United Nations Children's Fund

( WF), children armed with information regarding sex education have fewer

N
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partners and become sexually active much later in life, than those without.** Therefore,
there is a need for sex education to be introduced to children at an early age. YV

Previous studies had identified many factors that contributed to th@m of
unwanted pregnancy among youngsters, which had led to baby dumping: in-depth
facts and figures emphasized on the consequences of having sex -Oqulock both,
from a socially moral and religious standpoint.®3® A country that hotises a nation from
various cultures and religious faiths like Malaysia un %y,.s

'ressed that the

importance of strengthening devotion to a person’s spir creed, Wduce out-
"X

er support 'n'N@Iizat

ag% ack Qg}ehglous

of-wedlock conception amongst youngsters. This is

binti Hashim’s study (2010) stating, “Ado

understanding, influence of mass media, margiage,diffi

collapse of family institution, as pos catributing rs @?’ng towards baby

dumping.”3! 0) ) >\y$ $
‘&
3.8.1 BABY HATCH \ Z‘_‘Aj%\A

With the conc by hatehes piain@'throughout this thesis, one can
4 ¢ &

conclude, that th@:ho% e agWanted newborn at any nearest baby

hatch is not illegal e, i a te ary transit for infants who were either

i
’ J (B
dumped by wed pare o( d@ other unknown reasons. On average, the
&1

v

329 Athira"Nortajuddin, 5" March 0¥South East Asia Baby Dumping Problem, The Asean Post.
Retreive m https://theaseanpost.com/article/southeast-asias-baby-dumping-problem
3%Noordin, N., Zakaria, Z., Sawal, M. Z. H. M., Hussin, Z. H., Nordin, J. and Ngah, K. 2012. Future
> Perception on Baby Dumping Issues In Malaysia, International Conference on Economics
keting and Management IPEDR, International Journal of Trade, Economics and Finance, Vol. 3(1),
. 137-144.
ur Halizat Binti Hashim. 2010. Study on the Perception and Knowledge Of Sexual Health Among
dolescents in UiTM Puncak Alam. (Bachelor of Pharmacy Thesis). Universiti Teknologi MARA,
Malaysia.
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purpose of this shelter is to find suitable and financially stable families, usually through

the adoption process, that would be responsible to provide a better and brlghte

for these blessed newborns. On a larger scale, the government had sup@nany

NGOs activities with the hopes to curtail this immoral conduct. Usual ordlng to

Azizah Mohammad,**? among the social reforms needed in protectw abandoned

children in Malaysia, is through the set-up of baby banks and foumdling homes. Of
.,

course, this is to protect the interest of the babies and to pr eir L’mmely demise.

Obijectively, baby banks do not to encourage the exp ion plng, but
acts as the last resort to ensure protection with the i rre rlhE\ﬁﬁrﬂ cent
babies to a safe place, without putting them i er of de sm&?s*s due to
unhealthy exposure. Q

3.8.1.1 OrphanCARE Foundati Iay3| &

Geographically, in Malaysia, babf‘hatc Was Im@le&“ in Petaling Jaya,

Selangor.3** In nature, the ﬁg\hg o, anCAR ried two main objectives.>®

The first being, to pro% er and ;j lm@wronment instead of relocating
these children to oWges zl\ dIy, duce the number of abandoned or

dumped babiesdn unéencei ces as bushes, drains and public toilets, to

!
name a few. %wg th great t afhlt:gl%ents of OrphanCARE are:

332 Mohammad. Protectio ﬁ%"Adoption of Abandoned Children in Malaysia. Selangor:
Integnational Law Book Services, 200% p. 223.
: CARE’s baby hatch was launched by HRH Sultanah Pahang Sultanah Kalsom and witnessed
g. Dato’ Seri Shahrizat Jalil, the formerMinister of Women, Family & Community Development
the late Y. Bhg. Dato’ Adnan Mohd. Tahir, Founding President of OrphanCARE on 29" May 2010.
34 Faizah Tahir. 2011. Welcoming Address for First Anniversary of OrphanCARE’s Baby Hatch, Grand
Iroom, Mandarin Oriental Hotel, Kuala Lumpur, 21st May 2011.
5> Syarhah Tahir, Project Admin. 16th August 2013. OrphanCARE BabyHatch Petaling Jaya. Baby
Hatch: An Overview. (Personal Interview).
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a) 12 older children from various orphanages were adopted via OrphanCARE

b) 90 “abandoned” babies were adopted between 2010- 2014 YV
c) 10 of the 88 abandoned babies were placed in the baby hatch %\

d) 52 babies were placed with biological mothers after counseling ‘\

e) 3538 parents have registered as prospective adoptive parents T

f) 2883 couples have been screened for adoption and g) 614 couewe in the waiting

It is important to realize that the triumphs rev thrgug nCARE’s
®

Y-
baby hatch centers had shown a decrease in babyd@g statistics, f n' t@me of
its establishment to the present. 4 \T

list to adopt a baby.
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Most of all, the above-mentioned accomplishments would not have been possible,

336

without a stringent modus operandi. First and foremost, Shamsia Mansoor=*° e

that once a baby had been placed in the hatch, a police report must be I@ the

administrative representative before an investigation can be carried onﬂ&he police.

Thereafter, the baby will then be sent to a government hospital for aQorough check-

up that acts as a precursor to the case, being medically reported to Department of
ei of

Social Welfare (DSW). Consequently, potentially adoptiv 'he baby will be

first oan will be
"X

W to [procegd 'Ni_@hrther

co% ing. S@Equently,

identified and this will also be reported to DSW. Next,

held when the baby is discharged, allowing for t

investigation upon the case, followed by a

period, the parents can then reg%th i

Registration Department (N RD)%
According to the MCT# H‘; located at Petaling Jaya,
g

Selangor,*¥ the profil sYof bioldgicall mbthers"who had come forward are as
S

follows: @)
\&\ \L& i %Mothers?’%

Number of cases
6
48

hamsia Mansoor. Awareness Talk: “Social Ill: Baby Dumping.” Centre for Foundation Studies,
M, Petaling Jaya, Jan. 24, 2014.
338 Ibid.

%hamsia Mansoor. Awareness Talk: “Social Ill: Baby Dumping.” Centre for Foundation Studies,
& , Petaling Jaya, Jan. 24, 2014.
U
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25-30 years 15
Above 30 years 11

Unknown (Baby hatch) 10 % z

Table 3: Racial Background of the Biological Mothers33®

Racial background Number of %
56

Malay Yb

Chinese

Indian

Foreigners
Unknown (Baby hatch)

Table 4: State of Origin of theaBiol
State (b
Selangor \
Wilayah Persekutuan c)

Outside Selangor év‘v
Unknown (Baby hatch ‘.¥ -
Tj;z o~
Table 5: %ion of the Biological Mothers®**

b Y 4

Professio'K\ j N ‘\}»’ Number of Cases
N A

Studen
Worr& l‘l):' (21 33
)

¥
) ed \b 10
n( ) o 10
s
S
£0 sia Mansoor. Awareness Talk: “Social Ill: Baby Dumping.” Centre for Foundation Studies,

M, Petaling Jaya, Jan. 24, 2014

, Petaling Jaya, Jan. 24, 2014
& amsia Mansoor. Awareness Talk: “Social Ill: Baby Dumping.” Centre for Foundation Studies,
1 1bid.
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In summary, it is evident from these statistics, that OrphanCARE h n
highly frequented by biological mothers between the ages of 18 to 24, Wit@&t
number of cases reported, stemming from the Malay ethnic group of 5%. In fact,
Statistics had also shown that a whopping 41 cases from rural areas wmched out to
this baby hatch center located at Petaling Jaya, with the majoritw students. One
can presumably conclude, based on the facts and figures mm OrphanCARE,
that Muslim families are not as accepting and suppor ards W faced by
unwed mothers, unlike that of other races. Generallynthe focus is di r,ed‘@_;x- the
problem at hand to the shame that the family woul e amgngst soCiety aQ_t}priority
tly- blam g?)the unwed

higlgads to the act of

by.hatch system.

is given to societal pressures and criticisms, which is in

mother, oftentimes, causing pre and st%m dep

E ibﬁh; KT
An in-depth personal interw? ith@atin ; qmsia soor,3*? had shed some

light on proposed ways to dll”w ap[r s rel to baby dumping. She had

& =
suggested that: I 0
3 .
1. Knowledge Q( ty d conv@d to the children from young,
both in school aane. Q%

Ny e
2. Remir% ards tte q,'of(-} sex between teenagers, i.e. the risks
of being'%’wit diseases. \3\\
g'u)?'

3. So ourage the target&@bs, i.e. teenagers to protect their dignity and
N
b ?&ansible for their act.

=

baby dumping, and in this case, a major con

QShamsia Mansor, Head of Advocacy and Education Bureau, OrphanCARE Foundation, Petaling Jaya.
Baby Dumping and Baby Hatch. (Personal Interview).
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4. Fulfill their time with beneficial activities and to divert their thinking of sex.
5. To avoid sex before marriage. Not to allow teenagers to go on dates. Yv
6. Share the experiences of those who have committed this wrongful {y}
conceiving an illegitimate child and had to surrender the child to some@ke.

7. To educate teenagers with Islamic teachings. And for non-muslims, they

also need to feel remorse if they are involved in this act. V
8. Parents and the society as a whole, need to be re dCOm fime to
time to give adequate attention to their children, to pre similar Wd
L ]
I §
It can be concluded that these suggesti rve as inder E

reliiiou eliefsé’;q]ot

succumb to the act of baby dumping. couae, this go nd @%nd with

stronger family ties and a united %I role, \nse%

S
sympathy and empathy to com ime of ba mp@.
N RN
S

3.8.1.2 Baby Hatch ir% ountrils ( Q’

4 ¢ &
As previou Wtion \o)g atchﬁse also available worldwide. They go
by different app@x su { box(‘én'y cradle, babyklappe and babywiege. In
¢
the United S er%ne concept of a éa"t}%?wen’ had long been established. In the past,
\
baby ha%kd

started since the thtirteenth century whereby, the Catholic Churches
| s Y |
had introduced the foundling f@’system in Europe, to compete with the large number

incidents from recurring.

everyone, irrespective of gender, age, r

r)@'eir morality,

]

0? bandonment.®* In detail, a revolving cradle or “wheel” was placed at the side

Partida, A.L. 2002. The Case for “Safe Haven” Laws: Choosing the Lesser of Two Evils in a
Disposable Society, 28 New Eng. J on Criminal and Civil Confinement 61, 62-63.
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of houses and churches and mothers can leave their baby in the middle of the night, ring
a bell and flee. 3* For the longest time, foundling homes had been made ac

throughout Italy, France, Spain and Portugal, where thousands of babies v@ed in
this manner®*while several other countries in Europe and one in Afri currently
using other methods for legalizing baby dumping.®*® For instance, (Ww applies a

“baby slot” system, Hungary has various “anonymous rN locations and
Johannesburg, South Africa employs ‘“the revolving cfib®, s tem' as a form of
legalizing abandonment.34 .\d

.y

Prominently, China has built a “baby abandon ” building r‘ p@s can

ctly{ i ding\ﬁvcated in

forqi)are to le eir children

ing]@QHe “baby box™ is

AN ets-off an alarm that

anonymously leave their unwanted children

Nanjing, Eastern China, had provided a

w

who will be cared for, at a nearby are Jome. Fasci

electronically monitored and equipp@;s’th electr\cs%s

N
would notify the physicianwhen%is Ie19. Patent ,thi@lding IS air-conditioned,
&
includes be

with added humidity monit % als (@ubators and thermometers348

to ensure that the ne re safe, while 'albhng them access to health care
4 ahlo

services.3* &\ Q

Lo,

nds, L. 2013. “Chinese build 'baby box' where parents can dump their unwanted newborn
ildren because of the country's one-child policy.”[Online] Available:
tp://www.dailymail.co.uk/news/article-2516076/Chinese-build-baby-box-parents-dump-unwanted-
born-children.html#ixzz30rIRYPJJ Nov. 30, 2013. Accessed: 1 May 1, 2014.
Mueller, J and Sherr, L. 2009. “Abandoned babies and absent and Policies.” Health Policy. [On-line].
Available: www.elsevier.com/locate/healthpol (Accessed: 5 May 2014)
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Located at Jeiki Hospital in Kumamoto City, Japan, since May 10, 2007, a baby
hatch named “Stork’s Cradle” had taken measures to protect the lives of feotu
children in various ways. It had been reported in a research, that thirty@ had
placed their babies at the Stork’s Cradle due to the following reasonf&erty (nine
responses), unmarried (nine responses), public image/unwillingnessWer in family

register (six responses), problems with partner (six responses‘ and ‘extramarital affair
er

(four responses).®*° Disappointingly, the report had also r'easons given by
the parents to leave their babies at the Stork’s Cradle, s as, “ anacility to
L 2

look after the child while I work™ and “can’t bring e child be e'I @tudy

9351

overseas. ‘.
\/

atmg@g alternatives
ical @[ﬁnt professed that

she did not support baby hatches. In Lindsa \po?ed o@toptlon to be legalized

and become the rights of a preaéman% optifon it <%@lally mothers who were

When a question had been posed to lindsay Le

available for prevention of the baby d ing cFime, the

unable to raise their child f wh ver r ermore she suggested those
social services, as well igious am{scﬁhb o@rgamzatlons play a vital role in
providing continu support, | ct th mothers and their newborns from
stigmatization fé»pub i 'nclu upport from the community, employers

as well as S:&}ud iuj tgerb Lindsay also insinuated that Safe Haven

Laws b andjto.co y;ler ba@dumplng as a crime only when the abandoned

Chll in unsafe COHdlth@kllled She reasoned, “A woman who abandons her

ncil for strategies to protect children in need).
Lewis, L. Medical Assistant. 3" May 2015. Morning Star Foundation. Abandoned Babies (Personal
Interview).

j iork s Cradle Special Section: Stork’s Cradle Inspection Report. 2012. (Kumamoto city regional
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child in a hospital/police station/orphanage should not be punished. Abandoning these

ways should fall under a safe haven law, [...]"%> YV
Optimistically, Lindsay believes that more could be done to keep @( and
child together and that the baby hatch should be the last resort. Constr , options

should be given, to support both mother and child financially, emotm, spiritually

and socially as well. Definitively, her firm stance on separating“@ mother and her
lx

newborn is evident, when she argued that if a woman or novrs that they will

wi bWess likely
g

to abandon the newborn. Irrefutably, long held cu beliefs, es ia‘l)i\ sian

have the support of their community/family/governmen

communities will be hard to change, but witho is change, babi ill %%ue to be
abandoned. Take, for example, the fact tm\cr}' a hﬁ mo abandég.babies than
anywhere in the world, however, in rigan countr her@verty far exceeds
that of China, babies are rarely aban : becﬁsy gis ;@\part of the family unit
who will step in and care for t dvat risﬁ; an aunt, a si \ a grandmother etc. To

&

illustrate, in the US and th hhht ,r ong, sing e‘\h)thers are mostly financially

and emotionally supp resulting in a ma{lleb'umber of baby dumping cases.
4 f &
iso-argue w

Unquestionably, Li y woulii &nyone who thinks that supporting a

single mother means that si anci §o‘ill increase. 3>
[

!
Morfshinds y ma il"cl@at she was not in favor of promoting baby
\
urbeth

hatches %

in tekms @f sympathy, empath@dncial and physical aid from family members, friends

ag\ﬁhsociety at large towards those who face this dilemma, would make a greater

e iSSu€ o iby du&ing, rather, she advocated that a united support

bid.
* Lewis, L. Medical Assistant. 3™ May 2015. Morning Star Foundation. Abandoned Babies (Personal
Interview).
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impact on the future of both the mother and her newborn child, snubbing the idea of

g
O

Despite the fact that baby hatches have been established worldwide, Malaysians

separating a child from the mother at all cost.

3.8.1.3 Feedback on Baby Hatch

appear distressed by this set-up. Supported by the online survey, @onducted on 100
otab

respondents from Facebook, with regards to the effective y'hatches to curb

baby dumping, more than half of the population (55%), believed t thhes were

@

necessary to cope with unwelcomed babies. More tantly; thi r{e)i\ also

h% i ing.@vareason

indicated that 28% of the population was critic

for the future rise of this social ill, while tw i

provide childless couples with hopes optbabies fro S ce@% On the contrary,

the majority of the respondents hat(;%arked 0 %n' ig@\ce of baby hatches to

N
house unwanted infants, for t n be‘fhg that «his <'s‘r"::"[re provides options for
mothers to place their ne MbiI a pti@unlike the 5% who clearly

rejected this alternativ er, opinion orl V\@er a baby hatch can replace legal
4 ¢ &
punishment for ba mping,l \oe\ acedéfom the same survey, whereby, almost

ly behieved that it will not substitute the crime of

baby dumping.
N R
\ \c')
& gazbah Termizi, Azizah Abdul Majid, Mariam Saidona Tagaranao & Yasmin Hanani Mohd Safian.

4. “Towards Solving Baby Dumping Issue in Malaysia by Using the Alternative Way: Baby Hatch”
aper). Marriage and Sexuality Conference (MASEC 2014). Leadership and Management Faculty,
USIM, Nilai. 28th-29th May 2014.
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Figure 5: Survey on people’s judgment on whether Baby Hatch Can Replace Legal

Punishment for Baby Dumping Y.
&
48 1 7 7%
40 2 8 9%
32 3 19  20%
24 4 18 19%
g

. I I c
B i
Ml 1
1 2 3 4 5
| Strongly agree - strongly disagree | ( '

thdents on

@

_ . T o

whether baby hatches can replace legal punishment f y dumping. hlle @were
at

unsure of the possibility and merely 7% believe?. ould feplac ega%mshment,
cti

inuﬁa\umpinﬁgnclusively,
there were also cases whereby, baby@ssisted ant ﬁhers who did not

have the means to care for her batﬁ%e to h \)QWIO tress, like post natal

. . N : > :
depression.3%® However, this sc mor€ likel occ@nongst young girls, who

were pregnant without suppom thei rs ar;déf\énilies. Although there are no

fixed laws pertaining % ments ln b yldu@ing as of yet, a safe haven law
4 2

i atc@short, a mother would be shielded

should be applied w%gards|
tead&e would be protected by the system,

The graph shown above, had uncovered the pereeption

the existence of baby hatches had seen a redu

from undergoing' legal se

especially in%Dg her to a t%@e mental and emotional well-being, after

undergo%%ultw%xperi@\e.
Y-v

% Hubbard, D. 2008. “Baby Dumping and Infanticide” Monograph 1, Legal Assistance Centre [On-line].
Available: http://www.lac.org.na/projects/grap/Pdf/monolinfant.pdf (Accessed: 1 May 2014).
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Subsequently, a survey had been conducted and the respondents were asked

about their opinion on whether a baby hatch can reduce baby dumping. Y~

Figure 6: A Survey on Whether Baby Hatches Can Reduce Bam;mg.

-—

33 35%
18 19%
23 24%
13 14%

T 7%

35

28

214
141
| Il
O s a4 s
A}
Strongly agree - stronglydise@ J ' _\"}
4
<

The diagram above indicates that 3%ce pgﬁuh\/eye@?e under the
impression that baby hatches did not r@ cases 0 durr@g. However, 24%

of the population had been unsurea$ did re ca &éf.the abandonment of

babies. Despite the obvious ske@ ron 'the p

of baby hatches is imperative.\ A%
lw session

Ensuing this matt ginterv'

1 2
project administrato%)r ari unda(éj,/ on 16th August 2013,%" to review

the success of b&y&@hes i

!
echoed Shamgﬂ)ansur th‘('a ddof &manCARE, by revealing how OrphanCARE

had she@y n # from@gerous situations and the possibility of death, to

4
ST

QSyarhah Tahir, Project Administrator. 16" August 2013, OrphanCARE, Petaling Jaya, Baby Hatch:

An Overview. (Personal Interview).
141
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dilemma, the existence

4@ set up with Syarhah Tahir, the

olving t <'1'03ue of baby dumping in Malaysia. She




finding secure and loving home-settings for these babies in a strictly legalized

g
3

Recognizably, the legal constructs affecting baby hatches,?ary with each

manner.3%8

3.8.1.4 Legal Basis of Baby Hatch

country. For instance, in Australia, a woman’s right to anoqﬁmo delivery is non-

existent because it is the children’s basic rights to know th ‘ts.g’i9 However, the

a
niti dWo poverty
[ ]

or if there is a threat to the mental and physical hea both the h'r iﬁd}(:hild.

an% d de@ﬁﬁ ned that
i sin t@xaical law, as

S, <<h had allowed the
VE‘)

use of a baby hatch for anonymous delivery is justified,

Another example can be found in Japan, where

there were no reasonable grounds for not a
baby hatches were not illegal and had va of the ¢

establishment of Stork’s Cradle” o 1 5,200 EGQ\Y

Meanwhile, the Unlted ad w1tnes qgras@ots activists’ implement

Safe Haven laws, prior to mlt Iegls 61 A compelling example,

would be history’s not in Pittsburgh ﬂm nla who began the first form of
o‘

baby shelter known “Basketsl s, a newborn baby was found discarded

in a plastic trashybag
a warm bla %1 pla ed h€ or 352 Later on, this action was emulated by
Pittsbu %%I to I thelr porch lights on with warm baskets, ready
-%\ C-}’
arhah™Tahir, Project Admlnlst r. 16" August 2013, OrphanCARE, Petaling Jaya, Baby Hatch:
ew (Personal Interview).
i, A. & Ishimoto, H. 2013. “Should We Maintain Baby Hatch in our Society?” BMC Medical
ics. https /Ibmcmedethics.biomedcentral.com/track/pdf/10.1186/1472-6939-14-9.pdf p. 6.
ork’s Cradle Special Section: Stork’s Cradle Inspection Report. 2012. (Kumamoto city regional
ncil for strategies to protect children in need).

! Roche, T. 2000. “A Refuge for Throwaways”, TIME, p.50
%62 | bid.

Iy she lined an old laundry basket with

M

60
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to rescue newborns and desperate mothers.*®® Championing this cause, the district
attorney, had launched the campaign “A Secret Safe Place for Newborns,” in a?m
to save babies from being dumped.3®* Through this social movement, rr@were
permitted to leave their babies at the hospital and were able to walk aw. ithout being
questioned. Promisingly, Tyson added that the mother will not be thed, as long
as the infant was left unharmed within three days of his or her hirth. owing this, was
the State of Texas, to officially become the first state to bg;t 'the Safe Haven
statute in 1999, which had allowed for unwanted newborfis,to be gw‘doned, at
designated locations without the fear of being prose . Favoura i‘ Z_@gﬁiﬂy

states in the United States of America, had adop?g afe Hav S V\@ offered
upity f

anonymity to the parents in the form of W y rﬂm ecuti Yaffirmative

defense. \% CS'Q
Sy AL
3.9 AWARENESS OF BABY%% 4 >Y Y S

‘&

Unfavourably, the awareness 1 y umpig%&sue in the Malaysian legal

framework is relevant pant cases b!ab)@mping in the country. Although
4 $ &
the issue of baby d Nng isa i \Ney ong the Malaysian public, a survey
was carried outé& the
( / ¢
NI v

S

%4 1bid.

Z
%T
(9]
(]
C

%
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Figure 7: A survey on the respondents’ understanding of baby duntm:

65 1

52 2 14 15%
3 4 4%

39
- 4 4%

26 5 9%

13

As indicated, a whopping 68% of the respondents shown thythe chart, extrefgely
N
conscious on the topic of baby dumping and its existence; as well as a&vﬂé@ges of

baby hatches. An insubstantial 9% of the surve S ws% dto be:l{the dark
X
on this matter. c\, “\

&

It can be argued that the interfN religious groups @the government’s

AN
indoctrinations, which clearly reg r%laysimtmi try, had restricted the
_ _ [} )
propagation of sex education importance o nﬂer@ing it within all levels of
| N K\l
the society. Constructlvely,?hLe approa un_o@tandmg the human body, safe
(
touch and unsafe touc% e sex are among @cus of sex education that can be

introduced to ChiKM’ChOOIS t\eate am@‘fance their awareness on this issue.

&
N ! §
3.9.1 Sex Education @)
S
w ed i’ , Jsex ation in Malaysia is represented through the
Re ive and Social Hea ducation (PEERS) programme, which incorporates
se ation in other subjects such as health, moral, science and biology. Additionally,

ith the focus on sexual abstinence for secondary students and students of higher

earning (undergraduates), a subtle approach had been taken on primary students.
144



Moreover, children from as young as primary 1 had been introduced to some form of
sexual themes, such as the “safe touch” and “unsafe touch” to name thT.
Furthermore, they were taught to differentiate between physical o@&t is
permissible among strangers, friends and family members and how to*hould an
uncomfortable or dangerous situation arise. Y'
On a negative note, the awareness towards baby du ad been blindly
‘fcg

accepted by the public, with no hope of betterment or pos e]s in the society.

One of the major setbacks in decreasing the statistics o fallure to
incorporate sex education in schools, even though ttempts hav: bke@de to
accustom the education syllabus to cater to t nﬁr n t@alaymall

Online, had quoted the former Deputy Ed tio

S say&’utra_]aya 18
N @%onally agree that

'rﬁﬁter

studying how to better incorporate se% n into sc

the education system should mov f ard f@v p'\a well-informed sex
: ; 29366 (')

education in schools.

Apart from this, Iic rvlj nn nceg@ (PSA) via the radio and
sh

television, as well as a ents h cbse@sues pertaining to sex education

4
and sexually reIK‘\Qmes T\Jﬂ\;&,\ xugb'use rape and sexually transmitted

diseases.
An eﬁ rwo Id be i{n hand had introduced its first national policy

on sexu% ion igf e |n atlon of sex education in Thai schools with other

.\,
\C-j

55 Former Minister Datuk Chong Sin Woon.
he Malaymailonline, May 11 2017, Tarrance Tan,
tp://www.themalaymailonline.com/malaysia/article/government-working-on-more-comprehensive-

sex-education. n.p.
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subjects, with emphasis on the reproductive and personal hygiene, saw a rapid decrease

in the problems faced by the teenagers since it had been implemented. 3¢’ Yv

3.9.2 Abortion *

It is universally acknowledged, that abortion is the premeditate%ctlon, taken to
terminate a human pregnancy through diverse clinical methods, Us considered the
ultimate option for those who do not intend to become pare zose'who foresee the

pregnancy and delivery as an obstacle or hindrance to their life ty\‘e,\@ion is not
L ]

315,\Afh' s barrowed from
R ehigpaks g

irst am?n t had@g:made with
regards to Penal Code 312 in 1971, stmﬁa abortion rmi@ if, it involved a

risk to the life of a pregnant womahn. Additiona Yse ond mendment had been
N,
Co

carried out in May of 1989, un% Penﬂ me&;@nt Act 1989 Act (727),

legalizing abortion with th@on r pases n@‘ury to the mental or physical

health of the pregnant oncerned an thbtt@abortive procedure must only be
4 ¢ &

performed, by a re W medl' \an tiong_/

It is impartantte note; gal bée’r between the Medico Legal Society and

!
¢
the Reprodu hights dvo cy’Al@cr?e Malaysia (RRAAM), had highlighted the

NN
leniency/of ysia§ abo ?1 lavxs,%s compared to other countries. A statement made

by th President of the 1\@ Legal Society, depicting Malaysia’s abortion laws

a?\era‘[ely permissive”, compared to that of Philippines and Sri Lanka, which

oﬁoonmongkon, P. and S. Thaweesit. 2009. “Sexuality Education in Thailand: How Far Do We Need
0 Go?” Asian-Pacific Resource & Research Centre for Women (ARROW). [On-line]. Pp. 12, 15.
Available: www.arrow.org.my [Apr.30, 2014].
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restricts abortion only in order to save a mother’s life, had taken a backlash by the Co-
Chairman of RRAAM, whose studies had shown that the accessibility to legal a

procedures in most Malaysian government hospitals, were extremelyﬂ% . In
addition to that, the study had also shown that the main barrier for the aﬁ;p abortion

is the misconception by doctors, nurses, women, the media and the plWhat abortion

is entirely illegal 3% A shocking perspective was pointed out by Abdullah R. (2009),%%°
that many were unaware of the fatwa that had permitted t bY‘.ab rtion for health
and welfare concerns, as long as the pregnancy did no eed mw.he fatwa,
which had been established by Muzakarah Jawatank atwa Majli e#aal@‘gn in

0 f@ n flz@ropting to

help L@gt.hrough this
h (@couraged) for up

2002, specified that no religious texts had bee
terminate a pregnancy, nor should anyonew

process. The fatwa also clearly states t‘\ :abat

to 40 days, harus (permissible) for 120 \nd bidden) beyond that

except, to save the life of the ent.”¥ RRAAM had

openly divulged that althou% aborti es had been made available,
e

the inaccessibility had @j
it is an illegal proﬁg Q

llah, R. 2009. “Abortion in Malaysia: Legal Yet Still Inaccessible”. Asian-Pacific Resource &

earch Centre for Women (ARROW), 15, 8. Available:
tp://www.thefreelibrary.com/Abortion+in+Malaysia%3A+lega I+yet+still+inaccessible.-
27461623.
Ibid.
370 I bid.
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3.9.3 Monitoring Actions

As is obvious, the issue of baby dumping has stirred negative emotionsw
the citizens of this country. The outcry expressed by many, through socia@such
as Facebook, Twitter, and Instagram to name a few, as well as intervie by news
reporters and newscasters, seemed to have fizzled by the surge of this atrocious
phenomenon. The Malaysian statistics have reported an average Wbabies who had
been dumped each year, with more than half found lifeles gmg considered, the
unreported cases had been estimated to show a higher statistical r. tewgumping,

with the valid assumption that those infants had all be

deceased, si ce’ngﬁaﬁ;nce

: fw sh@ﬁ' that the
beui pr mabl)@g:o rape, teen

pregnancies, ignorant of the existenc Eab)hatches, ces % baby hatch and

the fear induced by family and the s%’s labe I\tﬁxar }(e\iv ill-conduct, as some
o S

of the major contributing facto q 43.

Under these circumsﬁ\ﬁ:ce, hel nment h@en measures to introduce the

of their existence could be traced. Given the

reasons behind the increase of unreported cases,

careline called “Talia ith”*Hotline(159 9},‘uh®' the umbrella of the Ministry of

opm KPWKM).3t Similarly, this is an
apparent plea, e{ by t 'men ‘té@ncourage the public to report on matters
concerning s@wdon en‘t 0 'nf{ntb‘aajse of any form, the social welfare of those
who are dvantage ?cern@\taining to reproductive health and the social-ills

that ced by teenagers. Li@ée, this channel had hoped to see a decrease in baby

‘@ and the other issues mentioned but to no avail. It can be concluded, that even

371 n.a. http://www.kpwkm.gov.my/. Accessed on 10™ January 2017. n.p.
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with these alternatives provided by the government to decrease cases of baby dumping
in Malaysia, family and the general public also have a greater role to play in elimw
this problem. For example, parents should encourage more quality tm@thelr
children and should be open minded to discuss any issues faced children
without prejudice. Through the constant showcasing of Iove affegtion and trust,
children will not seek to vices, hence curbing social ills such_as b dumplng while
the society at large should be on the lookout for suspicious Wlt in their vicinity

or surrounding to avoid unwanted infanticide and assistahose i W of need.

Finally, with the collaboration from everyone, includi omoting re arit @lgns
and events, would see a great decline in the nu se p to baby dumping
. . X
in Malaysia. \, 0\ é

\3 ®)

3.10 ADOPTION T ,<\

A close knit solution to %ﬂpmﬁ wo e a?g(?\on, a process whereby, a
person assumes the parentl th ; a chi k‘;z\from that person’s biological
or legal parent or pa , in llng ,' p nently transfers all rights and

responsibilities alon%th ili

4
\ﬁq the % gical parent or parents. Moreover,

adoption is intended toweffec nent {D%'fge in status and as such requires societal
recognition, Sgﬁahrou h leg of' re&j?us sanction. Once an unmentionable topic,
the un g of” and@hat it entailed had been apparent among the

majm&f Malaysians at pre@’mcludmg children. However, no longer considered

asant topic, most families who had chosen to adopt had been open about their

ision to friends and family while, most adopted children at present who were well

&
are and accepting of their societal status, would willingly reveal their situation to
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their friends, which was not the case in previous years. On the positive side, the public
is more empathic and sympathetic, towards both the adoptive and adopted?ﬁ
usually, congratulating the former with well wishes while offering moral s \o the
later. While most adoption cases occur due to the inability of a wife ﬂ;ﬁ[ children
(infertility), more and more couples have opted to adopt to increaswe'members of
their family, as a form of community service to help make a dMe in easing the
financial burden of families from lower income brackets, a m r'ot overpopulate

the world and reduce carbon footprints, to name a few. \d

and other d}aff}‘gems
de% entsg-jenerally

post-war, when many children had b e ofphans an han@% could not house
them for long periods of time, due@e limitati Ksp géhd funding. However,

N,
current times and studies had ra%hat rﬁore t mBO%cé?he children who lived in

orphanages were not orpha %cor 0 a featu é@tlcle by The Star Online, the
ge

The process of relocating children from orphal
and institutions through the allocation of conduei

reflected in deinstitutionalisation. Historicaw

erp céd ﬂ@e because they had some form of

children who were not reei
disability or specia ﬂe\s and,t \pa nts not take care of them, while other
children had at they from impoverished backgrounds.®”

It |s that th ésocj?)ehmd the propagation of adoption and
delnstlt opa |on,1'/v re 'alnly d&to the drawbacks faced in orphanages or child

care S utlons worldwide. @B’of the main detriments that had to be shamefully

"2Sharmila Nair, 251 July 2014. “Of the 8 Million Kids In Institutions Worldwide More Than 90 Percent
n’t Orphans” The Star. http://www.thestar.com.my/lifestyle/family/features/2014/07/25/o0f-the-8-
illion-kids-in-institutions-worldwide-more-than-90percent-arent-orphans/. n.p.
373 1bid.
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confronted, had been the failure to provide sustained attention and stimulation usually
attained in a family setting, as well as reports of various types of abuse and higYm
rates. In Malaysia, the procedure of a legal adoption would have to abide @cree
stated in the Registration of Adoption Act 1952 (Act 253) (De Ff&mder the
jurisdiction of the National Registration Department (NRD).3" FW purpose of
registration, De Facto adoptions which applied to Muslims an nNslims, children,
were allowed to be raised and educated by potential adop QXIS Ior 2 years prior

to the registration. \d
L ]

T
Section 6(1) of the abovementioned Act state t the proc arid _[{e}edure

ere asf 315 T
] &~
SN
&

of application for registration of (De Facto) ad

@ the child has to be under the age of
(b) the child must never have been marri

(© the child is in the custody of a&' g
by the applicant or applicants as hiSyher nder any de facto

the i
adoption; and %h Q\?
(d) the child has for a peri§ 0 o%\ tw ars continuously and
e

brough m ed and educated

immediately before the ion been.in such custody and been

so brought up, maintai& Ak

N
An extensive lo atWhe stliute l e@traﬂon of Adoptions Act 1952
ad b

(Act 253) (De Facto) h applied-i aluﬁfé@las evident in the case of Tan Kong

Meng v. Zainon b@ain 8jAnor e Al@an illegitimate non-Muslim child born
to the plainti Miol giea?h'gl' T (I>ong Meng, and to Chong the biological
mother, b@usli s, had e@‘(ven up for adoption at 3 months of age, to a
Mus@d couE)'Ie uhagmi Zainon. The plaintiff who had been unaware of

&Y

thi%:r t adoption,” had so@ht declarations pertaining to the custody and care, as

<>

ttp://www.jpn.gov.my/en/maklumat-anak-angkat/permohonan-pendaftaran-pengangkatande-facto/
> Section 6(1) of the Registration of Adoptions Act 1952.
376 (1995) 3 MLJ 408.
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377

well as the religious upbringing°’’ of Alvina, when he discovered that she had

converted to Islam on the same day that the Registrar of Adoptions had Ie?ud

Alvina’s adoption on 11 May 1991. %\

With regards to the legal registration of adoption, a “de facto ‘@doption” which

can be defined as “whether by right or not” is required, as eviiemmted out in the

significantly related extract below, '

process is required in a final sanction by court v 78 \.‘ \\)Z”

T
Further information had revealed, ﬁwe ofg}m imi and zﬁ)n to secure a
: d

legal adoption of Alvina through theN

A
adoption, the couple had to prov'(%stanta\ﬁexe f@e period of Alvina’s
0 e,
ute

adoption, to counteranyfutur\ s thatmay is€. 43’

Allowe only @ister a customary

X

Looking at how adoptiemsis perceivedsthrough‘tie eyes of an adoptee, proves to
be heartfelt, in the trgc:lrgajgdlo&/ son depicted in a forum titled
“Deinstitutionalis@very' Ch\NeedséJ Family” *° that had revealed his
unpretentious Nienc . ‘G g upc)éﬁrll’s parents had hinted that he was not

% réac

'
biologicalqi hildf A hediin Islam, an adopted child should know his
relatio ‘0 in a{a'WQZd I s mother did her best to explain the reasons why
N
ac isigiven up for adoption_As he grew older, Iman had begun to understand and

78
Q Iman Mahfoz. 2014. “Real Life Account of Adoption by Iman Mahfoz” (Forum on
einstitutionalisation: Every Child Needs a Family” Forum. 11-12th June 2014, Hotel Pullman Bangsar,
Kuala Lumpur.
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accept the fact that he had been adopted, although he had never felt sad or disappointed.

On the contrary, Iman had received undivided and unconditional love and a

from his adoptive parents. (ﬁ\
Itis arelief, to know that Iman had been among many fortunate orphahs, to have

found a loving and well-informed family, who were able to % him of their
undivided love, even though it had been reported, that the ad?vmother had given

birth to a baby girl, a few years after the time of his adopti
An interview held with the owner of a private shelter,nomefor u e.d\dens ow-zoth

V4

March 2015,%° who refused to be named, had ex her involve tvx’ith\gr)egnant

’ X
E'h\h ecid@() take care
of 4 children from ‘single parents’ who W%Nnts amri univeﬁx';es. It was also

teenagers since 2007. As she herself had beenw

&

i babieQ trusted adoptive
A

S
ndere«h
parents, soon after the birth of n%ie g)Q\done legally, with an

4
agreement to allow her childyto ado%lt} forjék?)etterrnent of the child’s

- XS

revealed, that some of the women had

Furthermore, existence of.herShelter, not only provided assistance to the

O

mothers but also@med @tion ss, providing peace of mind to the
N

troubled mother the wel of tragr.,newborns, while curtailing the issue of
4

the long tuniThishighlights the uncomplicated process of adoption
? <

in Malaysid, JAn intérview with ai?wyer, clearly demonstrated the adoption process of

= &’
N

/

abandone ie

rivate Shelter Home Owner. 20" March 2015. Private Shelter Home, Selangor. “Issues in Private
elter Homes”. (Personal Interview).
381 1bid.
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children who were born out of wedlock, stating®® that if the baby is a non-Muslim,
parties involved should sign the Letter of Agreement for Adoption (A forwﬂm
Registry Department) right after the baby is surrendered to the adop@ents.
Essentially, the adoptive parents will foster the baby for 2 years and Wﬂ'l;w file for a

decree of adoption to enable the adopted child to share the surnameyof the adoptive

parents. Soon after, the decree will be registered at the Regis wtment, together
EZ|

with the original birth certificate of the baby. If the baby i im, fJarties involved
should sign the Letter of Agreement for Adoption for fw Registry
X

Department) right after the baby is surrendered to th ptive parent ’-Io r, as

Islam does not allow the baby to use the sur‘rxm ad% ts, @can only
: ; X

sign for Agreement of Adoption (Optional) tegeth Wltb\the Iogica@@ther, in order

to protect the rights of both families. &a/ears, the tiv@ents can apply to

the Registry Department for the Ad@su Cerﬁ@‘d gq}iginal birth certificate
N,
will be returned back to Regist%\mer%.383 uq 48?

Clearly, emphasis
adoption process, whi i i is gi
4 ¢ &
rather than those wo\alre chigm The project administrator at

OrphanCARE establiShes thescri fora@don as follows:33

!
¢ ? C—)
“Younger 45 years/(for ’h e a¢ ng babies); 60 years old is the cap for those
wantiprt oldg: drén. X

N
\C-j

83
Qﬁyarhah Tahir, Project Administrator. 16™ August 2013, OrphanCARE, Petaling Jaya, Baby Hatch:
n Overview. (Personal Interview).
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o At least married for five years.

e Minimum combined salary is RM5,000. Yv

o Debt free (OrphanCARE will check your debts) — even if you earn RMS,@have

to pay the bank RM9,000, you won’t be accepted. *

e One spouse must be Malaysian. Q

o Living in Peninsular Malaysia and working here (because Sab aq awak have their
own set of laws on adoption, it is quite complicated to a hild here and bring
him/her back to Sabah and/or Sarawak and vice versa).’ \d

In the case pertaining to the adoption of babi e require v’oiﬂ% that

% yeaQ/,‘Eefore the

that ;@;ze- individuals
-M@’ys have a longer

e '\T'ely found. Syarhah’s

the couple has to be childless and the waiting hi

couple is presented with an adoptive infan

have a better chance at adopting ol %en whi

waiting period for adoption becau MUS|I
resolve to the long waiting I| e V\ﬁo arezkeen <tz:’gaopt would be to scout
around rural areas for pove -str 1esywho s@hore than happy to surrender
their children, with th fer| “& ter future. She adds that, legal
advice on the ion p nd dures can be obtained through
OrphanCARE 3 (ﬁo

A rview hem?1 m&d mother, an undergraduate in her early 20’s,

4

who li he previ ed private shelter home, had shared her heart

N
wrgK reply on why she Rad‘chosen to consent to adoption, rather than parenting

QSyarhah Tahir, Project Administrator. 16™ August 2013, OrphanCARE, Petaling Jaya, Baby Hatch:

An Overview. (Personal Interview).
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her baby, stating;*® she would rather make the sacrifice of allowing him to have a

brighter future elsewhere, than to live in uncertainty with her. The only sol
mother had in surrendering her baby, was the promise of an agreement bet@ and
the adoptive parents, as proof of understanding their background, Whic*llows her

to stay connected, should she choose to do so in future. This mother Rther expressed

ver succumb to

her hope that her child be will raised without prejudice, as he i th and while she
is to be blamed for his unfortunate circumstances, she a Ko ne'

abandoning or killing her baby, rather, to pray that hewis safe arw with his

L 2
adoptive parents. %7 é J _\‘—}Y‘
’ b4

Although it had been a heartbreaking de?bﬂf hert\o ake, th@ﬂhother had
opted for a morally justified action, to satly er tr;:]b t th ﬁa&e\lter home and

agree to place her infant though the acm process, rat than@abort or give birth

A
to the baby under risky circumst gg}chﬂa%bl c g%s and dorm rooms or
abandon the innocent infant, o\%éar oxtj ua‘g@ and family pressure.

N

The subject ofean ment tlat had beerdiscussed throughout this paper,
exclusively refers t@j an
a parent, guardiNerso I ge of ild, either deserts the child without

any regard fo@ild' physi ’gzagiosafety or welfare and with the intention of

wholly @Hg th ildfor o@et, in some instances, fail to provide necessary
care foma child living under the sq&; roof .38
S

& ‘E:heltering in Private Shelter Home.” 9™ April 2015. (Personal Interview).

bid.
n.a. 271 December 2018. “Child Abandonment”. Find Law. http://criminal.findlaw.com/criminal-
charges/child-abandonment.html. n.p.

o

hiﬁ'@n be defined as an occurence when

A9
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Unlike adoption, abandonment poses a greater traumatic impact on the child
from an early age. A research had been carried out, comparing the traumas and
processes of children who had been abandoned versus those who had b@pted,
had quantified the connections between past, current and future project ) erning 40

adopted children from Romanian families from the year 1997- 2000 Adopted from

4

the tender age from 1-48 months, it had been found that chlld 0 had spent the

beginning of their lives in institutions, had experience st vifficult healing

process, while children who had been adopted from hosp fare Wefore, the
L ]

y, had bee e’to_ﬁe)\‘rzn:tial

itu% pos@ that of a
d tlu\ d@%?en who had

been through the ill-care of institutions; oulauffer ac @a due to the lack

ext
of care and attention shown towar m, whi % W 9& been adopted from

N,
infancy, had been showered Wu%ate love a aitenzgg.?n a stable family setting.

Thus, this study enhances the stance th tlo ess greatly benefits the well-

being of the child as W%K socie J;jég‘ ncourages child affiliation, new
es

social network, h new f rease educational standards, as the

logic behind the differences in healing as stated in thi

quality of care that the infant had received fro

family setting. On a negative note, it can be

D

child’s Welfare ed family.

3.10.1 Ad nder the :’Ia ic
ized by"m Musll ajority countries such as Indonesia, Malaysia,

% P
So& unisia and Turkey,“rﬁ?adoption process for Muslims inculcate the Shariah

Q\/’untean A., M. Tomita & V. Stan. 2012. “Complex Trauma of Abandoned Children and Adoption
]

A Healing Process” Procedia- Social and Behavioral Sciences. Vol. 46: p 273-276
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Enactment and divine laws, while totally disregarding civil law. The Holy Quran had

repeatedly emphasized the importance of caring for orphans, evident in the fo]?ng

“Serve God, and join not any partners with Him; and be gOﬁNo

parents, kinsfolk, orphans, those in need, neighbours wh near,
neighbours who are strangers, the companion by youro%,.
wayfarer (you meet), and what you right hands possess: F
loventh not the arrogant, the vainglorious.”3%

God

Significantly, it is sunnah for believers to provide hans as stated in a

hadith, that heavenly rewards await those who take care rph nijng Q,the

’ N
six principles of the shariah, the adoption pr orphaned ehild en.&%?.lst be

0
» . vy Lo b
evaluated as follows; (i) for the protection and WMlon ot@ the g{grectlon and

promotion of mind, (iii) the protection an% ion of family, (iv)(i!?protection and
promotion of the right to wealth, (v) tm t

ionand p otio@ dignity and lastly
A

(vi) the protection and promotion on ﬁge ial concerns relating to
%, 6 -,

adoption must be looked up0\ order te prot t'f\e‘&@ﬁty of the adopted child’s

e acC

connection to their biologivﬁnily,'h oudeil advices against hiding the
!
adopted child’s famﬂiag@

round, 2 it could 122/ o an identity crisis and confusion

in later years. M&’hg the |co>l‘ had %&Iﬁred that adopted children will not

automatically Nheri ance i lfrorcn')t ir guardians unless, “hibah,” a document
f ’

s
akin to a % rod edg e Sr\(wah Council also acknowledged that adopted

childrersunless breégt- th optive mother, will not be banned from being

S

3% Al-Quran. Surah An-Nisa’ 4:36

n

&y

(5

N
the adopted familymc@?nbers.
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3.11 DEINSTITUTIONALISATION

Deinstitutionalisation is a principle that supports adoption. This is bec?‘vy
practicing deinstitutionalisation, children are brought back to the ideal fam@hbers
as most researchers of the ideas that having adopted family is better fo ild rather
that to stay in an institution, i.e. orphanage.®®* The idea of deinstitutﬁwlwsation392 has
been proposed for a long time. Mental health counsellor and foster Care specialist, Lari
Baty Cannon said, keeping children in orphanages could a yl.r.mfntal health plus

jeopardizing their right to be with their family.3*® In the ferum held aI Welfare

Department and OrphanCARE Foundation entit <‘Children 1‘d \ Be

Institutionalised,” Cannon said children in o are m@gt to l@;posed to
crime, gang activity, drug usage, prostitutio Cld&ﬁ S urther%lza that babies
who have to compete for attention, che@p infant a c@ Therefore, it is
better for children to live under family,care at an ?g a@@r than in orphanages.

Adoption would be a better aI%to ensure ebab emg protected properly

by a deserving family. As Qsm plr e ba@tch is not meant to be in the
t

centre forever but only% ransit ;J E'élng@opted by a suitable family, is the
&
right direction for enKtutlon‘a Orp ARE is perhaps the only Malaysian
&

Pl Gatekeepin
guidance on dei

keepin is central to preventing new children from being
placed in re as well.ds to help reintegrate children already in care facilities
back intos ili _ifito” family-based _alternative care. _Retrieved _from
https://\w%e. ioh/filles/lUNIGEF_Gatekeeping_V11 WEB (003).pdf

392 Deiristi lisation, in sociology, ovement that advocates the transfer of mentally disabled people
fro or private institutions, sq%ha psychiatric hospitals, back to their families or into community-
based homes. While concentrated primarily on the mentally ill, deinstitutionalisation may also describe
ilarstransfers involving prisoners, orphans, or other individuals previously confined to institutions.
fer of individuals to families or community-home settings, which tend to be less restrictive than
itutions, is thought to benefit individuals by allowing them to be active participants in their
mmunities. Henri-Jacques Stiker http://global.britannica.com/topic/deinstitutionalisation, accessed on
June 2016.

Alyaa Azhar. 2013. “Children in Orphanage suffer emotionally” Free Malaysia Today. http://www.
freemalaysiatoday.com/category/nation/2013/11/28/children-in-orphanages-suffer-emotionally/. n.p.
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NGO seeking to reduce the number of children in orphanages in order to make
deinstitutionalisation a reality. Yv

Currently, Malaysia has 13,000 children in institutions; 35 @g\jhment
institutions with 1500 children, 90 private institutions with 4500 chiIdreﬂ%vernment

institutions for 1080 disabled children and 117 private institutions 5850 disabled

children.®®* There are also unregistered institutions which eStiEMt there are over

2000 institutions available with approximately 50,000 1\ shift towards

ren.
instit tiw often are
@
N4
| S
utio@]erefore,

deinstitutionalisation is in need, because children in th
unable to reach their full potential as individuals.
Malaysian law emphasizes the protecti

parental rights are still given to the child,

the best parental care. In the United S&E;
parental rights if, a child is in alter@ﬂ's

with Malaysia, the court places iddin ne

&

up to 3 years, which is a ve%mimlf a rapidly e@loping child, and the court is

allowed to extend the peri another 3y ars o@'ore, if the parents are not in the
4 ’ &
\nw, at peritg!

position to take th &Qbackl jad! This creates injustice to the child,
who has no choige b sp

N

Priv stitutions in

: holg'shildhood in the institution.
a)éiaeé‘&overned by the 1993 Care Home Act, which
NN

make ng@"stipulations’f; ission;‘o# children into private institutions. Therefore,

MalgAhas a system in w@he children who enter private institutions, do not

um on Deinstitutionalisation: Every Child Needs a Family.” Forum. 11-12th June 2014, Pullman
otel, Bangsar, Kuala Lumpur.
3% Ibid.

dgmiah, A.A. 2014. “A life worth living: Why every child needs and family and not an institution”
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generally exit from the institution until their parents return and are able to take them out
from the institution. Therefore, a new paradigm is needed to view this situatiosv

Che Rozi Azrul Bin Che Aziz,* shared his real life experience {% the
former residents of an orphanage under Jabatan Kebajikan Masyara ) in the
Consultative Forum: Children Should Not Be Institutionalized. Ch&fRozi who was
constantly shuffled from his aunt’s house to different instituti swis grandmother
died, said that he could not stand the daily beatings by hi m rad promised to
send him to school but instead, subjected him to househ orest A of 17, his

L ]

ipal of the 0 tﬁn@ouse
ina% ough fie had the

getti@:t time work
ing @"‘ the orphanage.

er og}he Pertubuhan Bekas
N

predicament had worsened when Rozi was told by th

to leave the institution on the last day of his SP

rcorphaﬁs')after they turn 18. Given

Penghuni Institusi, JKM, (J ’ken%'

&
an option to Che Rozi, on etmbt dop@arents or an orphanage, Che
Rozi believed that ea% eeds a fam y.l 'N@'is perhaps true for many other
4

$ &
children who havs@disca@h r ow @amilies for various reasons.
&
\ o ! (J
3.111 Deinﬁﬁ@walis tion te&a@ Iy
e,fo

NN
% er Chiair o Com&tion on the Rights of the Child (CRC), Prof. Yang

Hee elieved that childre%@d could not live with their parents, should still grow

o
— .

\Ioving home and enjoy all their rights. Article 20 of CRC also stated, that

5 Che Rozi Azrul Che Aziz. 2013. “Consultative Forum: Children Should Not Be Institutionalised”
Forum. 27th November 2013, Putrajaya.
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children who cannot be looked after by their own family, have a right to special care
and must be looked after properly. The United Nations (UN) guideline Yﬂe
alternative care for children, which was endorsed by the UN Gener(%\nbly
(UNGA) on 20" November 2009, focuses on two main aspects: (if&sure that
children do not find themselves in alternative care unnecessarily anmhere out of
home care is provided, it must be delivered under appropriate ijs responding to

l

In the European context, there is a growing consémsus th iW]al care is

the child’s right and best interest.3%’

"X
not compatible with the Human Rights approach. A er of ¢ountr sha@arted
to progressively dismantle their institutional car an% ting@rdren into

their families and communities. Deinstitutiépalisation ix\als ow“é\x;e transition

from institutional to family and comm@d-care, can@efined as a policy

driven process of reforming a coun%ltematl \Ccm%sy e;@\rhat primarily aims at
: y N
(i) decreasing reliance on institu%nd reg‘ldent' I'with q(?mplementary increase in

family and community bas %andL Icé (ii)@nting separation of children
€q

from their parents w iding t;'su&)rt to children, families and
2

L
communities.3%® In o of the r‘a Caﬁu,?’99 modeled by the Bucharest Early
chil

Intervention Study, 1t'was f iving outside of family care, should be

!

¢

placed into fﬁsmare af the eafliest a@ ssible. This is because, early placement into
e, results i

NN
family ts ig't }outcc& for the child. Secondly, children living outside

of family, care suffer greatly @’diminished development. Thirdly, placement into

N

asmeen Sharif. 2013. “Consultative Forum: Children Should Not Be Institutionalised”. Forum. 27th
ovember 2013, Putrajaya.
bid.
Cannon, L.B. 2013. “Deinstitutionalisation of Children in Orphan Homes in Eastern Europe”
(Consultative Forum: Children Should Not Be Institutionalised). 27th March 2013. Putrajaya.
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family care at an early age significantly improves cognitive, emotional and behavioural
development.*® There are few organisations*®*working for the deinstitutionaw
matters throughout the world and their idea has been absorbed into fe@‘ries,

including Malaysia, in ending the institutionalization of children withi eration.

3.11.1.1 LUMOS \)

Lumos, an international non-governmental organizatio Wor'(ing to end the

institutionalization of children around the world 4% t ht iWship with
e

government bodies, communities, children and fami orldwide, ai ,it‘@iding

adequate healthcare, education and social care th&lﬂl nd tb\e??amilies,

closing the gap from being institutionalized% ng -based@x experience.
Lumos sits on the Leaders’ Council &zabal Allia or @dren, while being

the founding member of two globa%omi en i 0rg: izations such as the
N,
n fr&n i

European Expert Group on the Institution Community-based Care

&
and the Global Partnership Q:‘Mrel abil@?»
The past five 10-2014), had Eho@' how Lumos supported 12,000
4

s

&
children move fro quu :En:jgns to fgb[-based environment. More than 644

lives of childrenywhohad s m mﬁf)%frition, severe neglect and lack of access
b

-

‘ or
een ke{ @3 the wings of Lumos and these children had

to medical tri%t ha
\
been pr% ith sgffici ide @gain their strength. Apart from just focusing on
A ‘-}Y
 Igid N

: S, Celsis and Care for Children, are organisations of which has contributed towards the idea of
i tionalisation. These organisations has participated in the forums organised by the KPWKM and
hanCARE, Malaysia and had given their idea upon the topic of the deinstitutionalisation
internationally.
UMOS, “Ending the Institutionalisation of Children in Malaysia: A Follow-Up Report”, 2014,
UMOS Foundation. p.3.
408 | bid.
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the victims, Lumos had also ensured the appropriate training of 17,000 social workers,
medical professionals, teachers, civil servants and policy makers to maintain thew
or service and professionalism rendered to the recipients in their organiz@}%m
million had been redirected through Lumos, to ensure that it was sperf%mmunity
based services, rather than institutions. Y'

The core reason behind the objective of Lumos, is the helie every child has
the right to a family. Through thorough research don s understands how

mentally, emotionally and physically institutionalisation ¢an have HWI a child’s

@

to be institutionalized, were not orphans. As wri

that young adults raised in institutions aréyl10

prostitution than their peers, 40 time%uely to ha cri@l record and 500

times more likely to take their own lives,*** Ther ) %ta’ ;{}are and planning goes
N,

into the process of removing a%(rom%ny rwnt(&@ution, to a home-based
setting. Careful considerati %netl n terms @ sensitivities and challenges

faced by the child, as% the opennes S'f‘th&)ster families to wholeheartedly
' 4

&
accept the shortcc@f thﬁq ZOgneport on ending institutionalisation in
ten
!

Malaysia, Lumw ddr éﬁ“elements that governed the process of
¢
deinstitutio &@n as foll s:"tot%;as planning logistics, administration and
Qv NN

management, ‘monitgfi eva@ion, communications and awareness raising,

managing the process, strate{(c}feview (national), strategic review (international),

a. 2019. “Ending the Institutionalisation of Children Globally.” Lumos.

tp://codeofgoodpractice.com/wp-content/uploads/2019/05/Lumos-Ending-the-Institutionalisation-of-
Children-Globally.pdf. n.p.
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service design, planning the transfer of resources, accessing, planning and preparation
of individual children, workforce development and deployment. 4% Yv

The expert consultant for Lumos, Sir Roger Singleton, had @Dted,
championing the idea of deinstitutionalisation by saying that he had mtenswely
involved in removing children who had been unnecessarily living in mstitutions in the
U.K. Some of that experience is relevant to delnstltutlonallsau%n~ er countries and

l

Furthermore, Sir Roger had postulated the major ence WW led to the

Yv
velopment i c'il&ﬁ%tearch
en, the | ed \/&Btance of

encv\ihessm@Tpsychology

and social helpers, to improve welfa EDS for sing oth th the increasing

operational costs burdened by the%ﬂtutlon Mla ,Q}d seen a tremendous

change through delnstltutlonahﬁéut nﬂking a real<§a1ad required the support
of several key services as f w\s,.‘07 L A

S
A) “quality univer%d care s Ej“l 0-
tailored edu n aptit \tn{a |
each child '&

flfl e pertl e and etﬁj—; in social services
% viceg'offered, to vu@able children and their families in coping with

s and constraints enc erea oy offering support or any Torm.
\

Lumos provides him with an opportunity to share it.4%

formation of deinstitutionalisation such as, the extens

indicating a worrying demographic of abandon

the public towards illegitimate children, the,em

m\
NS

b n.a. “We Fight for Every Child’s Right To a Family”. https://www.wearelumos.org/what-we-do/. n.p.
407 1hid.
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E) the ample allocation of key point localities such as ( maternity hospitals) for the
purposes of emergency protection of a child’s well-being, family care (fostw
adoption) and small, specialized residential care for extremely small@}(y of

children *

F) appropriate counselling and advice to children who will be stitutionalized
or leaving care services V

G) to provide post-care support service to each parent a;'ly u']it on a monthly

basis and ensure their emotional, physical and mental -being a aken care
@

Of.’408 \
.S
In short, deinstitutionalisation is a proc ansferfi urc@)m large
centralized institutions to a wide range of, ser, ces:oT complex t@:zc.ial process,
requiring detailed planning.*%° \: ,
NS
S

3.11.1.2 Centre for Excell r Lgoke after ildren, University of

RN
Stratchclyde, Scotland (CELSI J‘ N

An Internation% r, lan Miligan, &f@.SIS, (Centre for Excellence for
4

'3
@e{ Stra@de, Scotland) emphasized on the

guidtf)&/ on care standards that the centre had

Looked after Chil

prevention, fa

A
provided to &D progess of eilfsti@ alisation.**® Two basic principles had been

NN
laid do%. firstly, cessits&that alternative care is genuinely needed) and
% 5

S

g ger Singleton, “Managing the Process and Awareness Raising in Deinstitutionalisation”, 23rd
ember 2016, in the Conference on Deinstitutionalisation of Children: A paradigm Shift, 237 — 24t
& mber 2016, Kuala Lumpur.

bid.
Ian Miligan, “Key Issues in ‘Deinstitutionalisation’ Policy and Practice”, in Deinstitutionalisation of
Children: A paradigm Shift. Conference. 23— 24" November 2016, Kuala Lumpur.
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secondly, suitability (when it is needed that it is provided in an appropriate manner). In

implementing the necessity principle, a range of measures are required, i.e. t

poverty and discrimination, control admission to residential homes, establi \trong

gate-keeping mechanism, tackling abandonment/ unnecessary relinqﬂ%nt and to

promote kinship care and community strengthening.* Furthermore,w elaborated

on the need for a drastic change in the approach of deinstituti aMn, to ensure that
X

family units are intact. Since these children have a prolon d ar’j rights that are

met by UNCRC requirements, social services play a role owpport and
23

I_ST

|buw cia v%?kers and

community volunteers who will be focusedson v nerab\le ilies i@t\/ing children

who were at risk of separation or abwant. Mo er, @fﬁfocus on the ‘re-
integration’ of current children, hwe conm\&?i‘[ t,KE\Bhifting practice. A

N,
timely individual assessment hildﬂen i ed tu::t)ne deinstitutionalisation

counseling to these defenseless families when necess

The shifting practice**? requires a more proacti

programme, is imperative to_mo ortI ogress and@tain accurate feedback from

them. Another aspect%( into, is ﬁ}ﬂingﬁjential homes into day centres
and family support ices. Ar]| 4 In var'@pecializations is very much needed
for example, fo@an

among othe ,(@: y

hildren can.fi

dges(tjhyoenefits of fostering children saying that

nd afa ily to belong to (either temporary or long

N
term), c emwill bg' monitaored s t they are ensured on getting a good care, foster-

parg&n be trained and sup@éd to do a good job with children who have suffered

@and loss, fostering also is a flexible service where a person can recruit carers to

bid.
Ian Miligan, “Key Issues in ‘Deinstitutionalisation’ Policy and Practice”, in Deinstitutionalisation of
Children: A paradigm Shift. Conference. 23— 24" November 2016, Kuala Lumpur.
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do different kinds of jobs i.e. short and long-term, taking care disabled children, babies

or teenagers.**®

3.11.2 Malaysia Towards Deinstitutionalisation s )

Malaysians have begun to have a better understanding on the importance of
deinstitutionalisation and the positive impact it makes at the core I. Lumos CEO,
Zald

Georgette Mulheir, in a forum co-organized by OrphanCA 4 that no matter

how much money you throw into an institution, you can reat aerent that

L ]
replaces a family. And even if you have staff, they ch very eigh uds (&Earding

to their shifts) and the child can’t form relatior?g t% wou@{\;ith their
father, mother or siblings.” g

A forum relating to deinstituti b}n in 20 Id i@ﬁala Lumpur, had

enhanced the abovementioned stat , when | ?ta d(iﬁat children who were

raised in an institution, suffer fn%y

dependent on “love” alone. nsive I

F &
deinstitutionalisati re thji? mééves (birth, adoptive, foster), home
directors and st ial w 'unse@ health care professionals, policy makers
¢
and those Ws%fort e chil er£15(j')
o\ S

413 Jpid
Mla Nair, 25" July 2014. “Of the 8 Million Kids In Institutions Worldwide More Than 90 Percent
rphans” The Star. http://www.thestar.com.my/lifestyle/family/features/2014/07/25/of-the-8-
illion-kids-in-institutions-worldwide-more-than-90percent-arent-orphans/. n.p.
id.
annon, L.B. 2014. “Education and Training as Necessary Conditions to Achieve Successful and
ustainable Deinstitutionalisation” (Forum: Deinstitutionalisation: Every Child Needs a Family), 11-
12th June 2014, Pullman Hotel, Bangsar, Kuala Lumpur.
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OrphanCARE Foundation trustee, Nor’aini Hashim, had stated in th
forum:**® we have to remember that de-institutionalisation is not just about a n, it
is also about reintegrating children with their families. In one of the fd*rganized
by OrphanCARE and KPWKM, Deputy Secretary General (Operatio&c?KPWKM417
had said that Malaysia was going to focus on placement for chi dMeed of care and
protection in family- based care, while institutions wou in ag the last resort.
Appropriate measures had been taken to protect the chi incl diWnendment

ns 2009 glji@; on

te % in-.@géd care*®
|Idre|‘ in care,é:geir parents/

guardian/ relatives, or with foster42° h& and pro ers@%r with the centre

of Child Act 2001, Regulations on Fit and Proper
Placement Panel for Foster Child.*!8 It is import

that had been proposed, included placingathe

(under the Department of Social e, as a

y

b ;@\former minister, e.g.
N,

Rumah Tunas Harapan). As %AR@ seni cresea@er and volunteer“?! had
N So
X~ <
(
4 4
2014.%0f¢
Nttp://v!ww

illion Kids In Institutions Worldwide More Than 90 Percent
-world

416 Sharmila Nair, 251 J
aren’t Orphans” Th
million-kids-in-insti
47 Wee Beng Ee,
November 2016
418 Foster care

—

tar.com ifestyle/family/features/2014/07/25/of-the-8-
an-90gercent-arent-orphans/. n.p.
Chi@n: A paradigm Shift”. Conference. 23rd — 24"

biological f able, unwilling, or prohibited from caring for them”.
See Aziz . Kadir tection of Children in Malaysia through Foster Care
Legislati urn Basic and Applied Sciences, 6(11):113-118, 2012.

418 We e
Novemberi2016, Kuala Lumpur. (.3
419 gection'30(1)( C) Child Act 2001, (Amendment 2001)
. mited provision under the CA 2001 only provides for the placement of a child in need of care
ection in foster care and it does not mention in detail regarding the approval process of foster
nts or procedures of fostering. See Azizah Mohd & Nadhilah A. Kadir, Protection of Children in
alaysia through Foster Care Legislation and Policy, Australian Journal of Basic and Applied Sciences,
1):113-118, 2012.
! Ananthi Al Ramaiah, “Deinstitutionalisation of Children: A paradigm Shift”. Conference. 23rd-24th
November 2016, Kuala Lumpur.

e, “Deinsti tionalisa% of Children: A paradigm Shift”. Conference. 23— 24
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clarified: 422 the purpose of de-institutionalisation is not to shut down institutions
immediately. That is one of the last things to do when everything has been w
place. A strong adoption system is needed to make things work. Unfortu t\lat is
not a well-developed system in Malaysia, and that is what OrphanCARAworkmg on
together with the government W 423

The speech given by the Deputy Secretary General (Opgrations) of KPWKM,*?4
had also highlighted the concerns that researcher from Orp k:ha.d stressed upon.
Moreover, he had announced that a pilot project had be nducte hanCARE
and the Department of Social Welfare (DSW). Furt re, the steps alfen B%SW
included locating and reuniting family mem next ith @hﬂd to
encourage members of society to be foster nt and«i co der pla@ﬂents in home

environment such as Rumah Tunas HN O

On the negative side, the nge Wh @Hot project had been
o N

unsettling. Among the difficul rose were mdmﬁler parents who could be
a match to the child’s co t10n an s, ithe a t to relocate children with

disabilities, monitorinM healt h1c | hs e children, shifting the mindset
4
l M ased

of the society ards stltutlons (indirectly advocating
delnstltutlonall ion)wthe e of society towards adoption rather than
fostering ch| nd com | SI contactlng or locating the biological parents
and ne f ivfor netv.pl ent eements 425
'y
9

h ila Nair, 25! July 2014. “Of the 8 Million Kids In Institutions Worldwide More Than 90 Percent
rphans” The Star. http://www.thestar.com.my/lifestyle/family/features/2014/07/25/0f-the-8-
illion-kids-in-institutions-worldwide-more-than-90percent-arent-orphans/. n.p.

id.

ee Beng Ee, “Deinstitutionalisation of Children: A paradigm Shift”. Conference. 23 — 24
ovember 2016, Kuala Lumpur.

425 | bid.
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With reference to the previously mentioned challenges, suggestions hwevn
made to formulate Regulations on Family Based Care under the ChiI@ZOOl
(Amendment 2016) and Regulations on Child (Child Temporary Care Cekor Family

Based Care) under the Child Act 2001 (Amendment 2016). A mpport with

relevant and responsible agencies such as the Ministry of Hoqurs, the Ministry
a

of Health (Health Care), the Ministry of Education (sch nd 'the Ministry of

, is kae a huge
"X

difference in the progression of deinstitutionalisation i laysia, hot fo e‘ti ging

a strong bond with the National Registration D t, to find ons.@gfrengthen

NI

3.12 CONCLUSION Cf) \Y ,<\
N
In conclusion, this pape%nsid&ed Various igéz?-legal and socio-cultural

factors that had influenced_the psl of Ybaby d@’uping and the evolving of
institutionalized children_i laysia. fThis iPEr-i@futably proposes a family-based
4

&
and on a larger sca ociety—b,a oacrg.(mrb both the issue of baby dumping,
iRg th

Urban Wellbeing Housing and Local Government (Hou

the adoption process. 428

4
O’(\A7

as well as revis elf ' pro rééd to these unwanted children. Moreover,
¢
this paper alio nds for a t roggl'ésl?rhaul of our lenient judicial system in terms
[ n

of the p%

doum offenders, who ar@iﬂ liable for their crimes, will no longer be able to

@ate the lacuna of the laws to escape severe punishment that they deserved in the

426 1bid.

NN
t septenc Pn bab@umping offenders. It is without the shadow of a
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first place. On a similar note, should the possibility for defense arise on behalf of the
offender, their reasoning can be heard but it should not be an excuse nor sw
influence the punishment for baby dumping. (’}

The increase in rape cases involving strangers, courting or marH!&uples and
even family members (incest) had taken a drastic increase in recent yeags. Pornographic
materials especially sources from the internet or social media Masily accessible
to anyone of all ages is the main contributor towards illi &I.c nduct. Children

from the early ages of 2 who watch nursery rhymes on tube rWd to some

‘X
ts have to e‘@look

S \/\% ng @'rials and

thaie régularly @r?;d websites.
Therefore, the Malaysian governmewzbrently co plat@o introduce sex

education in schools which can be %ble-edg \vo?i

trigger to promote sexual activiti earﬂ/ age

To summarize, the ﬁer h (] rotected @ge sexual conduct and rape
can be facilitated thro% increase of E))J centres and safe houses. With
&

form of porn under the guise of children’s animation.

at what their children are exposed to on the i

take ownership by enforcing “parental co

'3

locales that are easi cessible' \abl tran or on foot, this would guarantee the

operational sucw oth ' atc d safe houses in ensuring the safety of
S@ : 2 S

the lives of doned infants.
%

% ily discuss ‘m thisspaper, adoption and deinstitutionalisation are also

maj@ponents in monito@“the repercussions of the existence of illegitimate

c X& Even with the appropriate laws and proper adoption procedures, a child is

G ed of his or her biological upbringing and love that normal children would receive
0

m their birth families. The trauma and stigmatization that children are put through
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the process of adoption and deinstitutionalisation will be lifelong. Legalizing baby

hatches is not to encourage baby dumping but to offer possibilities of hopev
el

innocent lives to seek love from those who care. Although severe punishn@

to deter the problem of baby dumping, alternative punishment should an option

P

towards the offender. In the next chapter, the discussion will be on mninalization

of baby dumping and its necessity, as well as analyzing critiquis towards the act.
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