CHAPTER 4 \Q

ISSUES AND CHALLENGES IN THE MALAYSIAN SYARIAH sOaT’S

LEGAL PROCEDURES IN CIVIL CASES INVOLVING PE WITH

DISABILITIES (PWDs) \,
\4
4.1  Introduction .'\d
During the discussion on the previous chapters, researcher urd Lh%* ere
are few issues and challenges had aroused the cirrent actK/é?.?~ of legal
wktye\ an arlah%vahus this
chapter will discuss the third research& of this . Théﬁthod used in this

chapter are in-depth interviews. T for mati red) from interviews includes

S
responses from respondents w&%us bdG kgro : in@ng lawyers, judges, and

& |
, t re dlr@y and indirectly involved in
also pE

vid hd raﬁrcher with the data. The opinions

procedures of Civil cases involving PW

shariah officers. Additionall

Civil cases in Syariah o

and experiences of &ho thi

problems and difficulties th

an individual &@as sh wn i

through % was ana ’e
This di ss on will be address@;;zy. the researcher in subtopic 4.2 of this chapter.

N
N

dent é(va crucial in order to understand the
e en er&sj%vhtered Each respondent (RP) was given
able t‘?'ld Table 4.2 below. Then, the data gathered

s@descrlptlve analysis inductive and deductively.
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Table 4.1: List of Respondents Among Legal Practitioners in the Interview Session

NO. | CODE NAME POSITI
1. SJ1 YAA Prof Adjung Dato' Setia Dr. Hj. Chi z
Mohd Na'im Bin Hj. Mokhtar Direcgﬁ f
Syarie Judge of
2. SJ2 Y.Bhg. YAA Datuk Mohd Nadzri Abdul | Chi rie Judge
Rahman of Melaka State's
ﬁgriah Court
3. SJ3 Y.Bhg. YAA Tuan Mohd Fahmi Bunaim f Syarie Judge
of Johor State's
Syariah Court
4, SJ4 Y .Bhg. Puan Ruzita Ramli arie Judge of
VM Court
D Hmen\&'
S Jqﬁbaary
» |! Negeri Segmbilan
5. SJ5 Y .Bhg. Puan Siti Noraifvﬂd Alii yarieJJudge of
yah
N ‘1 Persekltuan Kuala
% 4<umpur State's
\ Q Syariah
= 4 Subordinate Court
6. CL1 ﬂm)/mous § f‘ J Al Deputy Registrar,
@ 0} High Courts of
. “« & Shah Alam
7. SO1 | Y.Bhg T u SuffiamBin Abu_Yaziz Director of
Y.. N Registration,
Secretariat, and
% ',uj’l 0 Records Division of
N S JKSM
8. S03 \.Bhg. u mat an Salleh Director of Policy
&) and Research
.. . \ () Division of JKSM
9. S ¢ p¥Bhg. Tuan Hafiz Jabatan Bantuan
(_/ Guaman
,% N Satate of Selangor
10. W . ..Puan.@:or Afigah Che Mustapa | Syarie Lawyer and
NV Sign Language
A \c'3 Interpreter

Y.Bhg. Tuan Abdul Muim

Syarie Lawyer at
Nur, Muim Farhana
and Associates,
Nilai, Negeri
Sembilan
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Table 4.2: List of Respondents Among PWDs in the Interview Session

NO. | CODE NAME ORGANIZA
1. PWD1 Y.Bhg. Tuan Aglam Jafri PersatuanyOra

Pekakrls
|
(Pleslistitut
ial M

Sos aysia,

/

YWKM

2. PWD2 Y.Bhg. Tuan Jayawiyaran M.Asraf Persatuan Orang
kak Islam

ysia (PRISMA)

3. PWD3 Y.Bhg. Tuan Ahmad bin Abd Wah Persatuan Orang

Cacat Penglihatan
wwysia
, 1S) o~

4. | PWD4 | Y.Bhg.Ustaz Mohd Kalam Ma bd Seni rgssid;ﬁt
Rahman iréctor, i'v\klon of
ublications

Y' son with
h isability
5. | PWD5 | Y.Bhg. Puan Siti No Nint' with Hearing
(through Si afy Sabran 0O Disability
"
\ Y
A
o >
9 Q—

&
4.2  Issues and Challe }NTh] ga roc‘g‘@‘e of Civil Cases Involving
PWDs in Mal%Zariak} our “' 0’
&
is v extensiv

Most PWW iss;:§ iscussed in the debate from a Sharia-
based perspecti\q h pe

i ' Whar:}sﬁ’comes to matters of ‘ibadat, muamalat,
#

jinayat, an waha issu ir&ol@tﬁa people with hearing, visual, and speech
Qv NN
disabili@o/ xamﬂgoawgidelyxh?cussed (Azman Ab Rahman et al., 2014; Azman

Y-v
Ab B&n etal., 2016 & Az@Ab Rahman, 2021). However, the actual problem or

i \t PWDs face today is more than that. Researchers are debating and discussing

& r contemporary PWD-related issues, such as the difficulty PWDs have adhering to
e

procedures for application cases, dissolution of marriages, or other Civil cases in
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the Malaysian Syariah Court. As a result, it is clear that PWD procedural issues in

Shariah legislation were the least discussed. YV

It was vital to understand the true problem or issue confronti %Court,
practitioners, and PWDs in order to provide a better solution or empoweérment. In
general, the researcher discovered through the data analysis that the CY;ractltloners
and PWDs themselves faced issues and challenges in legal p es for Civil cases
involving PWDs in Syariah Court. This is due to a r@ cto‘s including the
ambiguity of PWD-related legal provisions in Malaysian Syariah Law abse
standard guidelines in Civil case legal proced S arC|ty f !)rak.l;"ﬁoners

skilled in handling PWD-related cases, and a lo I of‘hgi acy @19 PWDs.

All of this will be covered in the dlscu53|twllow§\ Qé

\ Y
&
4.2.1 The Ambiguity of P ted ﬂegal wsigﬁs)m Malaysia’s Syariah

\ N\’w
Y' S
The issue of a typin P -rel dlleg:Dprovwlons in Malaysian Syariah
law is seen in two ects \efjge f rela(g"regulatlons or provisions regarding

legal procedure 0 |I c ving @Ds in Malaysian Syariah Court and the
!
absence of a |n| on of Ds &c&!r Malaysian Syariah law.

NN
@' tofRFbJ; RP‘#JI RP SJ5, and RP SL1, the absence of related

relatlng to legal proq&mres involving PWDs for Civil cases in the Malaysian

Court makes it difficult for legal practitioners and PWDs to handle the situation.

@ e are no Practice Directions, notices, or circular letters under the Shariah legal
system and Syariah law in Malaysia encompassing the guidelines or procedures for
dealing with Civil cases involving PWDs. The existing law applies to all people, and
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the current practice of the Syariah Court in handling the procedure of Civil cases
involving the disabled varies according to the discretion and initiative taken

Court or legal practitioners as long as it does not violate Syariah law and (r% ities
proceedings. As a result, the matter has led to certain challenges for Ieﬁﬂ*ctitioners
in handling such cases, as well as difficulties for parties among PWDWenever trying

to settle any Civil cases in the Syariah Court. \,

Moreover, if re-examined, there is no speci@;v?h'gdeWDs and

related procedures in any of Malaysia’s existing Syariah or ISlami¢ law sion%with
Lo
ssess=which is

vism,g}:z;tated in

e fac‘%t Syariah law
A
Q!) the@‘-{ V\@er, PWDs parties have
0 =,

th uéh ih&ame procedures as non-

the exception of the procedure for giving testi by Dumb Wi

disabled parties. They reqw'tain ervieesiand tance, which the Court must

[ Q
provide or take into %t. Thuss _thefinelysion of PWD-related provisions or

regulations such K jce Directi

the legal pract Nhan lesu a]teri @e also benefiting the PWDs parties.
¢
>, ‘ @
I %n }h e i c@e regarding interpretation of "person under

disability, ch as that nﬁn@@d in Syariah Court Civil Procedure (Federal

, circu.léglétters, guidelines and so on can help

Teﬂh’{ries (Act 585), and themsearcher believes that this clause can be found in any

ent or Ordinance in each state. However, the researcher discovered that different

dal practitioners have different explanations and clarifications of the provision

regarding "person under disability” under Section 3 - Interpretation of Act 585. This is
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another factor due to the ambiguity of PWD-related legal provisions regarding to the
absence of definition of PWDs under the Syariah law. Therefore, there has?ﬂq
difference of opinion whether the definition of "person under disability" u@ktion
3 of Act 585 is the same as the definition of PWDs under Section 2 of . Section

3 - Act 585 Interpretation states that a "person under disability™ i |s defiged as:

Section 3 — Interpretation Yv

“person under disability” includes an infant] son ofiunso
[ ]
mind and a person prohibited from adminis his praperty: ' Q}
=\
Meanwhile, Act 685 defined PWDs as: \)‘T

: 4\“'
Section 2 — Interpretation V 0\

physical, mental, intellec

5
—+
D
=
QD
(@]
—t
o
>
—_
>0
<
QD
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?
QD
=,
7
o
=
D
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. D
o
o
D
ﬂa_
/3
o)
CR5
c
- 5
L
o
o =
=S
@@ O
2'_:7
S s

o]
o
o
oS
=)
o
3
3:‘

According SJ1, ti\ retatl Sectlon 3 of Act 585 has to do with
or related to pe e mca ated under Hukum Syarak or Sharia law,

which is tho re rm I”él e}%ruf The three types or categories of "person

underd ility" specifi ent| are an infant (child), a person of unsound mind,
and on prohibited fron\@ﬁmlstermg his property. So, according to SJ1, the
in ation provided by the provisions of Section 3 of Act 585 differs from the

d ition of PWDs provided by Section 2 of Act 685 (Persons with Disabilities Act
0

08). Respondents SJ4, SJ5, SO1 and SO3 also agreed with this interpretation as well.
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They claimed that the definition of "person under disability" (Section 3 of Act 585)

differs from the definition of PWDs (Section 2 of Act 685). Yv

Respondents SJ2 on the other hand, expressed opposing viewpoi tgq stated
that the provision (Section 3 of Act 585) is equivalent to and includes the interpretation
that refers to the definition of PWDs under the Persons with @;s Act 2008
(Section 2 of Act 685). In fact, the application in the Syaria is even broader,
encompassing children who have not yet reached puberty ritlehis is because

SJ2 believes that in the context of the Syariah Court, a "person u dM&ty" is an

N
individual, male or female, who has a mental or @deﬁcie cy cIL'di-ég,('f)eople
4 h

with limb and sensory disabilities) or a child w nableso d min%wﬂat is good

or bad, preventing him from acting alon%Voehal‘ﬂwh r pr&@ting or being
S

sued. This means that, in addition toN

A
physical disabilities are included i %oupg&ﬁo S uc') disability” mentioned
? @

in Section 3 of Act 585. ! 43-
\ \A

Then, RP SJ3 tinWhe ir’terpr atlio@ection 3 of Act 585 is also the
s WD n

same, referring to PWD are incil tﬁi‘:d;efinition under Section 2 of Act 685.

with mental disa@ties, persons with

X

However, SJ3 clafified that i ’s onlyfor thei’(?with long-term mental and intellectual

impairments. @eed ith i:ﬁerp(egi?on, but only partially, by excluding those
with lon Qpﬁys}cap@se sor pairments from accepting it. That means, a
perso gwng-term p ysicél iQ/&'irments and sensory impairments are not included
un@e Interpretation of Sec%?S of Act 585 on "person under disability." As a result,

rees that the two interpretations under the two provisions are the same, but only
Oply to people with mental and intellectual disabilities. Therefore, it falls under the
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category of "person under disability," which leads to the application of provisions under

Part IV - Chapter 2 of Act 585. Y-
Thereby, SJ3 explained that parties in the "person under disabilitys g@ry can
proVﬂj

file or conduct their case proceedings through their guardian ad litem as

Section 24 of the Act 585. \,z
Section 24 - Person under Disability Q

Any person under disability may sue or be sue his guardi cl

Yv
litem duly approved by the Court. ¢ l _\"}
’ b

SJ3 did not, however, specify the level WOn W al dis@my may be
subjected to the cases under Section 24 oféwnt 20.1This,i

ed under

of mental disability under the PWD ca asterl'
A
assumed that SJ3 referred to a per. erin S ntal condition such as

[} A
tia in “Alzheimer’s @ase, brain damage and
AN
sult, fundery this cq@ory, the parties may appoint
I o,
guardian ad litem to protect their intyr stsang F{B/r sent them. The case of Re Mohd

Zaki bin Ngah [2 a\shLRl (the\plicam.é'nj the matter of application for faraid
certificate to (Ewe the l‘Je apescag]go heir entitlement) (Mal Case Application

Organic Mental Disorder (

A%

dysfunction, and so on).

g

4

No. 11005¢' 60 0f2013) emp@es this.
(Q toty
hewésearcher discoveredfrom the facts or summary of the case that the
& &
a:m'@t, while the deceasedwas still alive, had acted on behalf of the deceased ad

y filing the application of fasakh against the deceased’s husband, due to the

Qﬂ:eased’s brain cancer. As a result of the deceased’s lack of legal capacity (due to

mental incapacity and brain damage or dysfunction), the deceased was classified as a
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"person under disability” under Syariah law and required the assistance of a guardian

ad litem. Yv
The researcher concluded from this aspect that each practitioners%ir own

understanding and explanations for the interpretation of the provision regarding the

meaning of "person under disability” under Syariah law. It is a questiomyof whether the

definition of people with disabilities in both Civil and Syaria islation is the same

and carries the same meaning and application. The differen derslanding, as seen,
is based on the interpretation that is understood explicitly“and implicli fough.the

N
text of legal provisions, which ultimately leads ifferent explana s!xmb(@ legal

4 b ¥
practitioners. The issue of unclear clarificwand\m{ fon @arding the
interpretation under the "person under disthause 0 ot b{e:&n lightly, and

f

the correet and @‘orm Syariah law

\3 A
interpretation in relation to it. Thi one re t ea) ‘every Syariah Court in
? @

Malaysia, and particularly le ctitioners, un ergtg\d&d apply the provision in

accordance with the same practiee in every state, and@void any confusion.
N

Ultimately, underst ing% ct*méaning and explanation of the text of

legal provisions@ial @ing @Iegal practitioners’ acceptance and
understandin@utic larpr SP"' i sistent and good, while also preserving the
rights an &vof p;:ogl:)\h isabitities. According to Zulazhar Tahir et al. (2020),
a law %portant c po':\e t‘fﬁ'realizing the desire to see PWDs treated equally

withyother non-disabled peoplhlow can legal practitioners ensure that the welfare and

it is necessary to re-evaluate the mea

%of the disabled are protected and guaranteed if they do not understand the law.

O‘Yerences in understanding of legal provisions among legal practitioners, particularly

in Shariah judicial institutions, can also have a negative impact on the Shariah legal
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system in Malaysia. As a result, it is critical to address the current issues confronting
Malaysian Syariah Courts and Syariah law practitioners in general regardwm

ambiguity of PWD-related legal provisions in Malaysian Syariah Law. (ﬁ\

4.2.2 The Absence of Standard Guidelines in Legal Procedures for Civil Cases

Involving PWDs in Malaysian Syariah Court Q '

It is clear from the discussion in the precedi hapter We are no

guidelines on legal procedures in Civil cases involving,people with dis ilities. Qﬁ&]l

/

stated that the Court handles such situations sole its ow;i tiative. F@ample,

\
\asqordan With Practice

irectj;Qn establishes the

on behalf of Syarie Judges, they will conduct the tria

Direction No.1 Year 2001 or Adabul ws

required standards and ethics to ensure that'Syarie.Jud
é’) 3
and treat all cases before them eq | Py c}
9 Q—
N, &
Other than that, this i al in @lng practices among legal
practitioners and the Syari aurt, as[[hey mblqbﬁir own initiative and methods.
4 5
According to RP SL% ur‘ speg tandard Operating Procedure (SOP)

il_cases inv g PWDs. As a Syarie Lawyer, SL2 is

||(&90f the regulations

for managing a@ing

!
occasionally i%ed inseverallCages | ‘\'/aving PWDs such as people with vision and

hearing % ies. §ul_ st ;d tha.@hen the cases were presented before the Court,

each court registrar handled or @%ia;ed his case in a different manner or procedure. The
\
r

N’ differing perspectives and procedures make it difficult for him to manage his
C

t’s case. This is due to the lack of precise rules or SOPs that court officers and legal

Qctitioners can use as a reference. A standard operating procedure is a series of written

instructions that specifies the step-by-step process that must be followed to conduct a
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routine activity correctly. It was critical to create a precise SOP or guideline so that the
process could be harmonized and standardized in all Syariah courts and ser?'a

reference for legal practitioners dealing with such situations. q

RP SJ3 added that in a registration phase, there is no initial screehing at the
initial stage of registration. Then when the case reaches the trial % ere are needs
of the parties among the disabled that cannot be met by the ]?wr court. This is a
weakness at the stage of case registration faced by the S cour‘s. For example,
there is no specific column or section on the personal, information form ptﬁp.ose

sraton wherei cafecsh, e
of case registration where it can be stated that the s are disalled@So, thejudge did

_ { X
not know that the case he/she was going to hanw a case fr mon@gﬁe disabled

parties. Therefore, preliminary preparatioEMnot be out(?sxt\he Court, such
as calling a sign language interpreter tcN mon@ speech impaired.

AN
RP SL2 also agreed that there is g@fic fq&\hv r @\ation and management
? @

of Civil cases involving the disa in the-Syariafi cour a result, difficulties such

X

as the case being postponewu the ftrial no@ held as planned have had an

impact on the course owss of the casel” » &)
N8 @)
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MAHKAMAH SYARIAH WILAYAH PERSEKUTUAN
BORANG PENDAFTARAN

Tarikh Pendaftaran
No. Kes

Tarikh Sebutan

Bayaran
Nombor Resit

DEFENDAN / !
MAKLUMAT PERIBADI PLAINTIF / PEMOHON / PEMIUTANG PEMOHON(2) / PE ANG /
SIMATI

- Nama \/

* No. Kad Pengenalan
No. K/P Polis/ Tentera

No. Passport

* Alamat Rumah

* Warganegara
* Umur

* Jantina

* Pekerjaan
* Pendapatan Bulanan

* Alamat Majikan

* Tarikh & Tempat
Perkahwinan

* Bilangan Anak

* No. Telefon (R)/ (HP)

* Tarikh Kematian
(Faraid Sahaja)

Alamat Peguam

No. Telefon Peg
Emel u\
1. Agihan Buka Fal rikh ;

| 2-Serahan Untuk Agih Sa :
* Nota: Butiran t yang,ensnda 5

Figure 44 xample of Information Form Provided By The Syariah
JCourtsFor TheRegistration of A Civil Case

5%@5 also expresiegﬁ.er displeasure when she was subjected to a trial
N

P

Nhat was not in her favor due to her hearing disability and use of a hearing aid.
5 stated that, despite wearing a support device, she still need assistance from

mily members while dealing with the Court with her case - Registration of Divorce

Outside the Court (Case No.: 05005-054-0190-2020) filed by her husband. PWD5 was
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disappointed when the court refused to allow a representative from one of her family
members to join the courtroom and assist her in hearing and communicating m
judge said to her. As a result, she felt injustice throughout the trial. This cqs\f the
consequences of the Court’s lack of adequate preparation in handling Lﬂé‘pncerning
the disabled due to the absence of standard guidelines. RP SJ3 furtherstated that there
IS no guidance to ensure that the applicant or plaintiff is a disabled person who wishes
to have his or her case represented or who requires certai S. I is apparent that
procedural barriers are one of the challenges confronti WD (w & Elder

2018), as well as legal practitioners in Syariah Court ivil cases i I\ﬁng\@VDs

Moreover, even RP CL1 stated that ther speu.tl\ edurevhj;alaysian

Civil Courts for handling cases mvolvmgCtheth il or c{riﬁéj?al. The Court

handles the case on their own initiatlve, a e cw@nn seek assistance

ost cases,
from JKM. Typically, when t e re e ESe c';ffrl-vlng a person with a
disability, the Court WlllseekK t from Mt pr vi S|gn language interpreter,

such as for a person with g dllablh t th@uest of the parties. Thus, the

o
Court will apply the s% and pre idegthe services for them. JKM’s role in this

integpreter bé&/'éen the disabled parties and the judge

situation is to act |ator ori
in the Court. ngu €0 $ us&){_us also simple enough for the disabled to
understan en ases nvolvi PV@ under the age of 18 will be handled through
their g ad I|teﬁ1 J'esul is clear that not only the Syariah Court, but also
th ourt, confronts the 93(&% problem. The absence of SOPs or guidelines for the

‘@g and management of cases involving PWDs has an impact on both PWDs and

oal practitioners.
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Furthermore, the absence of standard guidelines in legal procedures for Civil
cases involving PWDs causes the procedure to become unsystematic from th .
According to SJ3, the court should deal with the issue at the registration @}1 that
when it comes to the proceeding or trial phase, the judge is aware of th ies and the

court can provide the early services required to handle the case. The case file for PWDs

cases in Malaysian Syariah Court is also not synchronized aq%Md, therefore the
ivilymatters connected to

case files should be managed properly so that practitione rtic awh officers

"AY
or Judges, can conduct the case effectively. RP SL@RP PWD3 ol:l&ﬁ%d that
1€ i

the lack of standard procedure makes the comm?& pe sabi%‘lgg hesitant
iKY

be L@\E and that no
un@%and the needs of

Court and Judge are unaware that the case involves PWD

~—+

to approach the Court. They are worried th% igh

one will be able to assist them becau ot court o

people with disabilities. < . \T
0 S

In conclude, the lack @dw i‘ﬁl&o@"procedure for Civil cases
involving PWDs in Malayswriah ’:our eate arrier for the Court to handle
the cases, as well as P%arties When lpl%w Court’s procedure. When there
are no guidelines N practichﬁctatedg&y'j the Court, it varies from officer to
officer. This % dire tI¥ C es I%gggﬁr,actitioners, such as Syarie lawyer, who

handle P\%elv d cases,
pac w 37]

ell K{PWDS themselves. The problem also has an

>

im progres§ysinée sonQe cases cannot proceed as anticipated because the
4
Co able to prepare for oéélcommodate the immediate demands of PWDs during

%ring.
0 This is because the Court is unaware that the case that will be heard is one of

PWDs parties. There is no initial screening stage, such as the lack of a current personal

162



information form with no column or section to inform the Court or Judge that the parties
are people with disabilities. As a result, the case must be postponed to ensure ?ﬂe
needs or services are met at the next hearing, which may lengthen the t|m the
matter and contribute to the backlog of cases. Due to the lack of standéﬂ&delmes in
dealing with PWDs cases in Malaysian Syariah Court, the legal proce&&c Civil cases
t . It was the ideal

involving PWDs has also become unsystematic in some circumstan

time for the Syariah Court to address this issue, as the ian Civil Court also

currently lacks a comprehensive framework for handlin tters involvi WDs that
Ay
can serve as a model for Malaysian Syariah Court pr . Thus, it Id b_&fb}ter if

the Malaysian Court could devote greater attenti e @ I

4.2.3 A Scarcity of Legal Practiti %(
It cannot be denied that Civi as |a vin

are minority cases, and as a t, here ar any;é@‘al practitioners skilled and

A
h dl@kd in the Syariah Court

experienced in handlin W cases. or glto 04 the Court’s acceptance of
com

parties from dlsabled t s's ifli The Court lacks certain skills in
handling cases m& he &VDS here 3@50 certain aspects of facilities such as
the facilities i t urt &g‘f’cult for the disabled to move around, such
as the un ty f ne &Court building. This may have an impact on
the pa h phy5|ca dlseﬂ)llk/R'As a result, according to RP SO1, this issue has

b e one of the barriers fohhe PWD community to attend and deal with in Court.
assume that their needs cannot be met properly and adequately. They ultimately
ed not to appear in Court or engage with the Court. This will have a negative impact

and effect, particularly in the Islamic family system.
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Aside from that, RP SJ5 believes that constraints occur when the court lacks
expertise and skill in understanding the disabled community. This is because SJ?M
that specific talents, such as psychological skills, are required when e@}g or
handling cases involving parties with disabilities. Especially while de ith people
who have mental disabilities registered under the JKM. Some of thema are not insane
and are qualified to handle the case on their own, but due to menta alth Issues such
as depression and bipolar, for example, they are unable to ¢ %

he trial successfully

because of their psychological issues or emotional stressLhereby,

3
D
('D
(I)
—
o

understand their needs, understand their character an in order to ha I&\case
These are psychological abilities that not all le |t|o% \/

Mu"i&jul Salam, &

Even according to a study condugte Abdul\w

Mohamad Dahalan (2022) and Harlldm ta 2022)

court advisers must have when d Ig@uh c@yoxi
4]

Y . . A
i ar&c&c counseling abilities are

among them. In addition to isab ersons, which have their own

unique characteristics %earcher eli ;ﬂl@ecmc abilities in handling cases

involving dlsable e are elsse or ma@ng the proceedings run smoothly.

RP S th t ﬂ%?ﬂfa@g{hanenges in understanding the wishes or

wants a P s at the cou and in the Court hall. This is due to the Syariah

skills with children, understandi

Court ﬁ lack of perlenc% anaging and handling cases involving the disabled,
a II as a lack of tralnlng} this area. Because there are no unique modules or
nes that may be utilized as a guide, the Court and legal practitioners in general
e had difficulty handling cases involving PWDs. For matters involving the hearing

impaired, for example, the Court lacks an officer trained in using sign language, and
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some of the disabled parties do not understand formal sign language. This matter has

caused communication barriers between the Court and the PWDs. Y-

RP SO3 agreed on this point, stating that there aren’t enough Cous%rs who

can communicate in sign language. SO3 believes that the lack of a specialized sign
language interpreter in the Syariah Court is due to the absenc% cific roles or

positions in the Syariah Court and a shortage of percentage i ic employment for

pIo;‘ees are also not

exposed to such skills, which contributes to the shortage oflegal raMsw an
. i disabili | &
manage cases concerning people with disabilities =\
4

a inancial?resources or
funding to call outside specialists such Gﬁ'\’inte Zte ases involving

hearing and speech impaired in the tr'a%is use our %made no financial
allocation for the matter and, as %? , cannot impos s@mc requirements on the

the PWD category in the legal aspect and department. C

0 as

9 %
parties of PWDs. Therefore, tN was arising‘and @%’aren’t enough people who

N
can handle situations like thesg. ’ %
i’ S
g
Furthermorewac o[

'3
raining cﬁfgﬁ’mulation on how the Syariah Court

should manage ésNases I P\@as contributed to a scarcity of legal

SN n
practitioners %tent oh eoEucchases. SJ2 stated something similar earlier.

v " . -
When legal titioner Dpj% arl;@urt officers and staff, are not exposed to specific
X

trairm odules on these mg_t‘%ers, they will have no idea how to solve or deal with
N

[<})

(@]

S \wes. According to SO3, this is due to a lack of research on PWD-related issues
i alaysian Syariah Court. As a result, legal practitioners are unaware of these
Q)blems. Mohd Khalil, Muhammad Shaberi, Mat Rashid, & Mohd Rapini (2022) also
said that previous studies have rarely studied problems concerning the marriage of

165



disabled persons. As a result, this issue contributes to the community’s lack of

understanding of the issues they confront. Yv
It is undeniable that there is a need to empower Malaysian Ssﬁqourt’s
ues in

present approach on how legal practitioners should conduct such iss e future.
The inability or lack of skills to conduct Civil cases involvin%w in Malaysian

Syariah Court has a variety of consequences for the rights a ice that should be

gained by the PWDs parties. The responsible authorities must thishaﬁer seriously

in order to make appropriate improvements.

4.3.4 A Low Level of Legal Literacy Am%

According to RP SO1, RP SL@

disabilities who are knowledgeable ed skilled i

legal matters include Court pro nd sé'on. Thi has{r@d?rectly contributed to the
% &

PWD community in Malaysia i oor @tee of legal knowledge. In
Lch ate’

Malaysia, efforts havefbe de by @%partment of Islamic Religion to
4 2
Mu

realize marriage am% in] M d thedevelopment of a strong Islamic family
system by orga mre- i

\ d pos&narriage courses in accordance with the
Integrated Pr%lage oﬁr
JAKIM %apin', i ,
&l
rse

such cé IS to equip Mu@i;g;ersons with knowledge and information about
\

:N procedures and legal rights before, during, and after marriage.

!
dl{?‘;?\/hich has been drafted and coordinated by

ah%\,\Sholehuddin & Mohd Khalil, 2022). The aim of

However, the two types of courses are implemented differently, with the pre-
arriage course being mandatory for all prospective husband and wife who intend to
marry, except for those who have been married, have been 45 years or older for men
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and 40 years or older for women, foreign nationals, and the disabled. Whereas, post-
marriage courses are more optional and are organized at the request of mdvraul
parties. As can be observed, the PWDs community is excused from attend1%XIM’s
pre-marriage courses under the Department of Islamic Religion in each P PWD1
stated that only a few PWDs organization, had taken the initiatierganize the
program (pre-marriage course) for their members in order to epsure that their members
were not left behind. This is also another factor that %

plejof the disabled

community are unaware of that knowledge when it com mar iawmic legal

@

procedures. é J _S
4 b

This eventually has an effect on the liv Wisa persons V@ﬂ problems

occur in their family relationships. As a recMn itc dea&@ith the Court,

ated thatt are u@re of what matters

A
'{Syariah Court. SL1 and

they don’t know where to begin. PWD5

or claims can be brought or how Sﬂben

PWD4 both highlighted that aJack,of sup for 1@1'ty community also one of
contributing cause. No one the bec the PWD community’s issues

and needs are not bem%ssed or‘o: nc Qe typical community. Thus, they

are hesitant to ap@

the process of e jUS ce,

er anditace the trial or proceedings. Indirectly,

$ maré}fﬁcult especially since the Syariah Court

does not p ize‘the sv\? a allib\é-m the disabled community.

wnally a lack of,{ﬁfarmatlon and references to PWD-friendly legal
& &
s:&cﬁhas left many PWD c}munltles in Malaysia without legal understanding. In

of reading materials, for example, PWD2, PWD3, and PWD4 stated that
rmatlon on the subject is extremely difficult to find, and the Syariah Court has not

provided information about that subjects with more disability-friendly. The majority of
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the programs and material offered or publicized also are very general, with no specific
emphasis on the needs and procedures that the PWDs community can do. The w
is also less PWD-friendly, making it difficult for the PWD communi@cess

information.

The visually impaired, for example, are unable to read the@% or previously
prepared printed references. In fact, there is no braille referer?erce available, and

the state’s justice department website does not provide em t‘at the disabled
community may use. Only the Malacca State Syariah Justi epartmenthasa ite

N
that is generally accessible to the disabled commungity*by uploading eo! tk&tc’%an be

b
heard by the Visually Impaired community ?‘Hewew Hea,ggg-lmpaired
community because the video is also prcwrougmsi ngu{a«‘g\However, the

[
or added o regu@asis

information is very limited and is not up

%‘m NS

Besides that, the majorit D, réspondents ag?jbed that legal language,
9 %

particularly terms used in co eedingSi erly&(&‘nplex. PWD2 and PWD5

stated that parties with armabili‘es, f era@ sometimes did not understand
what the Court was try%ay. H‘ebig@;cannot be represented through sign
language. The te@omg@es n@t in sign language, making it difficult
for the parties@hin eir w aﬂr uﬁé?étand the Court’s explanation. That is why,

during P e, ?ﬁo is@g{ied with the way the Court handled her case,
£

despiteith t that none of her f@Ty members were allowed in to assist her. SL1 also

&
a:l&%hat as a Syarie Lawyehnd skilled sign language interpreter, she cannot deny

veral legal terms do not exist in sign language form. PWDs may also struggle to

oderstand legal terms at times or when the sign language interpreter is attempting to

convey and explain the information.
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Dimon et al. (2022) stated in their study that there are several pairs of groups,
hearing impaired parties, who come to Department of Islamic Religion Perak fow
counseling face a lack of understanding, which makes it difficult for the% Ccuss
among themselves due to the medium of communication. They ifficult to

understand terms such as talaq, ruju’, and so on. This is also due to a'lack of exposure

and knowledge about family matters, as well as a lack of undQEE‘M; of Islamic law
v

among them. They were not disclosed from the beginni er)' few parents or

n be ewe Syariah

'Y
iendly mediun fdr @ying
information and knowledge about Islamic la si@ i ou@y%ust also
publicize its services to the disabled commm't&ﬁwﬁhe e awa.@ﬂvg do not feel
embarrassed to appear in Court. \% 6

\3 ik
It is possible to assume th iety S €0 tc‘uguted to the low level of
@
legal literacy within Malaysia’\ D co nityd An

mo e issues include a lack of
PWDs community awaren?wiegis’ative airs, ck of sources that are more

members of the community were aware of it. Thereby,

Court or related authority should develop a more PWD-

[ Q
PWDs friendly, a Iaci%(ormati offered % e Syariah Court, and a lack of

: mally.@s WD community is quite challenging
'witil‘)@ Court system. PWDs’ legal awareness

£ .

sp@ng more PWD-friendly legal knowledge and

should be Q’

d address
inform on legal 6r ufes forCivil cases concerning PWDs in Syariah Court.

= &’
N
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1) The Ambiguity of PWD-Related Legal Provisions in Malaysia’s Syariah Law

 The absence of related regulations or provisions regarding leg
Civil cases involving PWDs in Malaysian Syariah

% ures for
« aclear definition of PWDs under Malaysian Sy% s

—

2) The Absence of Standard Guidelines in Legal Procedures for Civil Cases
Involving PWDs in Malaysian Syariah Court

* The Court handles such situations sol
« Results in varying practices among legal p

« There is no single SOP, initial screening at t
reference that can be u

« Even Malaysian Civil Court has nq specific proc or hgﬁﬁg cases

involving PWDs, t{ CIVI| r cri naI

ST
It nity is still minimal.
Ds. (i.e.: psychological

« Lacks certain skills in
skills in understanding

n i _ elines that may be utilized as
| 2 _
* The absence of,specifiC ro itions in the Syariah Court and a shortage of
percentage iprpublic emﬂoy fort D category in the legal aspect and
) dep\ ent.
4) A Low Level of Legal Literacy Among PWDs Community

ledgeable and skilled in legislative matters
atters include Court processes and so on.

nces to PWD-friendly legal sources. (i.e.: reading
terial; no specmc asis on the needs and procedures that the PWDs

;\ community can do)

Figure 4.2: Issues and Challenges in The Legal Procedure of Civil Cases Involving

« Lack of legal trai

PWDs in Malaysian Syariah Courts
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4.3  Conclusion
Gradually, the findings show that there are a number of issues and cha

regarding legal procedures for Civil cases involving PWDs in Malaysian S@ourt.
The problems can be seen in four ways: the ambiguity of PWD-reIatedﬂ%rovisions
in Malaysian Syariah law, the absence of standard guidelines in Iechdures for
Civil cases involving PWDs in Malaysian Syariah Court, a scarcity ofégal practitioners
skilled in handling PWD-related cases, and a low level %:te[acy among the
PWDs community. All of these issues may have an impa ho cwfndled as
well as the PWD community’s ability to exercise r rights w ‘eiﬁn}with

d @ nsuz{gé smooth
X

handling of PWD cases. Therefore, the Sy sure f@very stage of

the legal procedure for Civil cases in ing aNDs, is cargied m@ﬁrly and equitably
and as fully as possible fulfils t)@'shts of \patie gq}rprising the disabled
)3? S

community. The needs of empo of current ract|c<0 egal procedures for Civil

rts is wery significant by providing the

Syariah Court. All of these issues also must be

)
(@)

cases involving PWDs in

written guidelines for 'oys@ legal practitioners and as legal
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