CHAPTER 1

INTRODUCTION \Y~
e
1.1  Introduction

Most businesses and individuals use digital devices dailyWS computers in
this era of globalisation. Furthermore, it is used in related rt¥e:, which shows that
digital documents are valuable and useful to both the ants, and public
prosecutors (Mohamad Ismail, 2013). Various phase typically im n,en?@)\%the

Ky

current systems, which do not meet the expectations rapidly evolying digztal world.

\hal N
The issue in admitting digital document as % ma Ieng'g\g(:ause of the
weight or reliability of the evidence pW\&a,uring the.tri é

SN P
The effectiveness and reliab digi.t evidence in@urt should be verified to

q t
ensure that digital document\ issible Sy@r’court. As a result, digital
N

documents in both the givil % Syaria’ courts fho e measured to protect them as

evidence from being t

d \/\% aﬂ.i@ated to maintain their authenticity.
Therefore, digita@c ag@s and@tal evidence management should be
standardised re hat?%idita iIdence generated is admissible in legal
h

proceedi is to asses ne r a solution to the context of law enforcement
institu 2ng/the absenCe ot’a s@?ﬁ‘ic model. This study looks at the regulations for

a h@g digital documents as}oof in the Malaysian Syariah court as well as the civil

0 rocedure.



1.2 Background of the Study
The background of the study is important to determine suitability of rw&u

problems and required methods to conduct a research. This study is @1 the

following research backgrounds: x

1.2.1 Issues on the Concept and Existing Law on R@ e Wocument
L ]

as Evidence under Civil and Syariah Cour ' g}‘r
=
s X

In Malaysia, it is undeniable that most Ciwﬂ Iaw;% e m%?g.experience
dealing with different forms of documentcwludi igi

ustapa, 2020). Ac@ing to Wan Abdul

practicing in the Syariah courts (Mursila

Fattah et al., (2018), Islam has no e(@ons qﬁ\g 0 césuments as long as they
% o e,
S

can be used as proof in tran to avoid fraud’ andgﬁnflicts after a successful

business transaction. The using rec as @ence is to avoid all types of
disputes and fraud, inc%me that o yé@nically, such as online financial
transactions. \ é}
A N
Further@ith egar%t 'exfso('r{g law, Syariah court does not indicate that

VLT

O

the practi %ave smisse d@i evidence due to a lack of expertise in cases,
di

wherA al documents wer@gd as proof to be presented in court (Wan Abdul

F Wt al., 2021a). There is}) specific law regarding digital documents in Syariah

rts. As a basis, particular laws governing digital evidence were developed, such as
03 Digital Signature Act 1997 and Electronic Commerce Act 2006, which are separate

from the civil courts. Therefore, it may need the Syariah court legal proceeding to deal



with civil court law for further improvements on the law in Syariah court itself (Wan

Abdul Fattah et al., 2019). \Y-

This study focused on Section 3 of the Evidence Act 1950 [Act 56], hIC efined
the meanings of evidence and documentary evidence. Furthermore, e Act that
refers to documentary evidence includes any evidence that was during a trial

in the form of documents. Examples of documentary evidenc photographs (R.v

gt [1 9]%p5Rv
] SASR 95, p.g125-126)tape
&

recordings (Mohd Ali Jaafar v PP [1998] 4 MLJ ; Ghazali Bin Salleh v PP [1993]

Magsud Ali [1965] 2 All ER 464, p. 469; Schmidt v S

Lambert [1967] Crim. LR 480 and R. v Howe [

4'
2 AMR 2037; Z. B. Bukhari v B. R. Mehra AIR 75] ,Y aQrv State AIR
[1968] SC 147; R. v Mills [1962] 3 All @'and ‘nrb an SQg v PP [1966] 2
MLJ 125, p. 132), video recording (R v en d 19 erm LR 588), and
facsimile letter (Tempil Perkak as v.}.: e ng [];g.%] 5 MLJ 542).
A

-
&
According to the E den Ac’ ct . evidence includes: (a) all

statements which the mits orlrequires! to@made before it by witnesses in
’ F &
A whghy such statements are known as oral

relation to matters act undi i

evidence; (b) al ments ' for 'réis(ection of the court, such documents are
known as doc tary |d:r? 5ocar5n?nt means any matter expressed, described,

or how rese;tt nan stance material, thing, or article, including any
mat bodled in a disc, tame) |Im soundtrack, or other devices whatsoever, by
f: (@) letters, figures, marks, symbols, signals, signs, or other forms of

Q ssion, description, or representation whatsoever; (b) any visual recording (whether
f still or moving images); (c) any sound recording, or any electronic magnetic,

mechanical, or other recordings whatsoever and howsoever made, or any sounds,



electronic impulses, or other data whatsoever; (d) a recording, or transmission over a
distance of any matter by any, or any combination, of the means mentioned in aw
(@), (b), or (c), or by more than one of the means mentioned in paragraph , (€)
and (d), intended to be used, or which may be used for the purpose pressing,
describing, or howsoever representing that matter. The Evidence Act WAct 56] also
provided various regulations pertaining to the admissibili \f/arious types of
evidence, including various types of documentary evidenc %

inc'udes computer-

generated documents or digital evidence. Reference c e m d;\(&‘m‘ion 90A,

Section 90B and Section 90C of the Evidence A@[Act ].

specific legislation was developed for several y?lo gwd{
kinds of evidence, including digital evide2N

Syariah court does not specify the rperf igit cument; however,

Section 3 of the Syariah Court BEwidence ﬁ%’(jﬁt S Act 1997 [Act 561]
Y Q—
edvas: AQ/

N
“Any matter ex es&?ﬁgscrib d, or‘hows represented, upon any
substance, mateki g, or article ncludi any matter embodied in
a disc, tape, film, so dtraQQ ra'eéﬁjes whatsoever, by means of:

(a %ﬁgur marks, sy , signals, signs, or other forms

iption, b resentation whatsoever;

expressio
e !
%ny visual r ortfng(((jvmether of still or moving images);

) amy! saund re@}iing, or any electronic, magnetic,
“ar ot recordings whatsoever and howsoever

%mech ni
: made, or anyé’gu ds, electronic impulses, or other data

provides that a document is déefi

whatsoever; =,

(d) a recording, or transmission, over a distance of any matter by

be any, or any combination, of the means mentioned in paragraphs

(@), (b) or (c),
or by more than one of the means mentioned in paragraphs (a), (b), (c)

and (d), intended to be used, or which may be used for the purpose of
expressing, describing, or howsoever representing.”
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Section 33 of the Syariah Court Evidence (Federal Territories) Act 1997 [Act 561]

as evidence provides that: ! Cf}

“1. When the court has to form an opinion upon a point of f
or of science or art, or as to identity or genuineness of hand
finger impressions, or relating to determination of nasaythe

upon that point of persons, who are specifically skilled in foreign
law, science or art, or in questions as to identity or‘genuineness of

handwriting or finger impressions, or relating to de ination '>f nasab,

are garinah. .\d
2. Such persons are called experts. . X~

N
. ! e
3. Two or more experts shall be called to vidence wherépos |b'|%7.

but if two experts are not available, gi evidence Jf_one/ expert{is

sufficient. If two experts give different opinions, W pert s@i’ be

called to give evidence.” \, j

Furthermore, the device is expresN sidered primary e\@hce under Section

49 of the Syariah Court Evidenc al T S)IA t@? [Act 561]. Primary
Q> 6 e,

evidence is a computer-gener, ocument, ac rd‘l'ng 4§Section 49 of the Syariah

Court Evidence (Federal Te ies) Act 19 ct @ as described below:
('J N
“Primary ev@? ea \;b{ cumg <ﬁ$elf produced for the court

inspection.&N %

Explan 1-Whe enté(k’ecuted in several parts, each part

is the do t printary,evid ncée

W ocument i Clﬂjﬁﬁ counterparts, each counterpart being
egutéd by oh [?le of the parties only, each counterpart is primary
v

ce against'the artje\s‘/@ecuting it.
\| lanation 2 - Where\a number of documents are all made by one

niform process, as in the case of printing, lithography or photography,
each is primary evidence of the contents of the rest; but where they are

05 all copies of a common original, they are not primary evidence of the

contents of the original.

Explanation 3 - A document produced by a computer is primary
evidence.”



As aforementioned, all the stated provisions were specific laws on dealing with
digital documents in a civil court. However, in Syariah court, the rules in acw
digital documents need to be improved to ensure that the Syariah court c%\ﬂ deal
with digital evidence since digital documents are widely used nowadays. ver, they
were rarely presented cases in the Syariah court, which will be the fo Y'hls research.

Therefore, this study will explain the general concept of d% cument and the

l

1.2.2 Issue on the Cases with Judicial Inte®uon on Ac pfn&(%'ngltal

Document as Evidence

existing law that had been used to solve the issue.

\)

Computer evidence, output and cor@u‘mnt tft} argyall acce ’ﬁx'ke\d and used by
Malaysian courts to determine whethem ewdei Is adn@ible. This position
0

is supported by various sectlo |d 9 6] including Section
3, which explains the forms nts be fw ted as evidence in court,
Section 45 defines situatio 10, exp 0 n evidence is admissible and
Section 62 explains ph |de hE re Section 63 explains secondary
evidence and Sec n exp‘ams nd|t| the forms of documents that can be

accepted as e e in court, Seetion Q@plams the purpose and manner of issuing
adocume sed as evi in s&#t and Section 90C clarifies that all documents
submi wurt arei ullforce‘qnd nothing can refute them as evidence in court.
R
\glslamlc law, utilising a dlgltal document as proof is permissible. The purpose
=

admitting digital evidence as a proof is to back up or disprove claims. Digital

chments are recognised as evidence under Section 3 of the Syariah Court Evidence

(Federal Territories) Act 1997 [Act 561], which explains the forms of documents as al-



bayyinah and document descriptions that can be accepted as evidence in court.
Moreover, Section 33 of the Syariah Court Evidence (Federal Territories) Act 19%&
561] explains the expert’s testimony in convicting a document that requ%\ ital
expert (ra’yu al-khabir) to verify the trustworthiness of the documen d before

being accepted as evidence. Section 49 of the Syariah Court Egence (Federal

Territories) Act 1997 [Act 561] explains the primary evidencs@!ﬁting documents

l

The admissibility of evidence is a legal questiomthat is decided bysth c6u{§(‘l‘he

as evidence.

evidence presented in court should be relevant case a cansi ratler hIS has

Act ;(?#ven if the

rt ofd& as long as it is

been stated clearly under Section 5 of the Evi ce A

evidence was obtained illegally, it is stlll@ﬁ)le

relevant to the case (R. v Leatham (1861) ox C 498, S(IKQruma v The Queen
[1955] AC 197; R. v Sang [1923@ 2,do ublic ’&secutor v Gan Ah Bee
[1975] 2 MLJ 106 (HC) 108) AQ'

The issue arises whileythere ha\% be las \document forgery. Even if a
document is forged, it %I be c s!.fvdtjgnce in court if it is verified that it is
valid under Isla T slproc ure cessary to avoid cases of document
forgery. Befo a umentscan e as evidence, firstly, it should be proven
valid acco Is cla her e, the requirement in having a relevant rule is
neces rlfy and nsu; thaYthe digital documents are qualified as evidence in

co\ study will assist I(%f;f practitioners by studying cases related to accepting

ﬁdocument in civil and Syariah court.



1.3 Problem Statement

In the 21 century, data information may be obtained and distributemp\ms
directly, indirectly, or electronically. Digital document is not only on pap camwk, but
also on discs, memory cards in computers, smartphones and other ic devices.

e?”‘ce;nent should

The use of digital documents has now become so prevalent that IW

fix it (Mursilalaili Mustapa, 2020). Firstly, issues on the ¢ ncw existing law of a

t t0'theySyariahycourt, the
principle of accepting digital evidence in Malaysian eivil courts jalre\éeﬂd@ﬂ/vn.
Therefore, this issue deviates from the Syariah co%eby the de itio!wgg)digital
afor ‘Q}ﬁroof. This

is important in the discussion to generall(Wehe “Ehe es pertdining to digital
evidence. \ O
c A
Apart from the issue in a%ility,'fhe a zwtici@f digital documents also

influences the courts decisi nm juT In m@cases, the issue is about the
idenge of

-

authenticity of digital do tsas e s@puter output. As acknowledged,
’ ¢ &
the admissibility of @digita ﬁ:ﬁn{ determined by the requirements that should

be met by the ,Cou e the ,digital document is relevant as evidence,

- - - ‘ -
particularly in ah cgurts. ThisAs

E

>4
iAe Malaysian courts,'ﬂ?issue of acceptance of a digital document as evidence

(\Trgw of the fact that there are already specific

increases. Therefore, there are several digital techniques in various areas,

oich are audio enhancement, photograph enhancement, forensic video analysis and

digital enhancement of latent fingerprints that have been presented in the courts. Most



of the time, digital evidence is accepted because it provides specific information that
can only be obtained through it. Therefore, this study will indirectly be referred WI

practitioners through a literature review approach to overcome the prob@ the

usage of digital documents. A

Furthermore, in Malaysia, there are various cases on the IS ;ility of digital

documents as means of proof in court. Therefore, with the adva ent of technology,

!

individuals have begun to use digital documents re “informationg and data
electronically for specific purposes and further accessibility. Ac ?\'téﬁe.@{é of
PP v Chan Kam Yoe [2020] 1 LNS 1733, the pr@ dic} not p uce'@ge)nce to
bo cq\nfaining the
closed-circuit television

ot i@es of the CCTV
LY Y

N
N
&

7]
d that%t@?e is a need to understand the

'of@gital documents as evidence.

F &

n b%ﬁeen the rules of acceptance of digital

Therefore, as observed, it diI

general discussion a% d pr

Furthermore, it is to%dy the |c

the civil cour

an S@dn courts with a comparative appraisal of

!
aly'se (eJ(Q/ant cases. This study applied a qualitative

. : AN :
analysu% a litecatu :rewen&pproach to collect data from classical and
L 9

con rary legal texts to a@ this goal. Therefore, this study aims to shed more

li \Bbhow digital document is used in Syariah courts by referring to a broader and

6 er civil court process.



14 Research Questions

The main research questions are as follows: z

1. What is the concept of the acceptance of digital document in ¢ ﬂcmyarlah

courts?
2. What is the existing law on the usage of digital doc%gder civil and
Syariah courts? Y'

3. What are the rules in admitting digital docu enwrlah court
compared to civil court process in Malaysi ' \
“

4. What are the cases related to accepting al docu ent in civil 'a*Syarlah

N

R 3
N

courts?
15 Research Objectives

: N .
This research attempts to eveﬁl obj es tgk%psure that the findings are
precise. The research objectlv&e as Qj AN

1. To study t%%t of tI ac pt&n@ digital document in civil and

:

7y

Syariah courts.

o

n th@eage of digital document under civil and

e

@,

w Iys?t e rjes in @ttmg digital document as evidence in Syariah
C

urt compared to cg&;urt process in Malaysia.

EV To study the cases related to accepting digital document in civil and Syariah

courts.

10



1.6  Methodology

1.6.1 Research Design \Y‘

A fundamental element of any research project is the research singhich
includes qualitative studies. Lisa Webley (2010) also stated that wh ucting such

research, it may be necessary to be more adaptable in the timhg@f onducting the

stroblems. Inaam
to'am tller that relates to
the research project as formation of the research, @nd it also eM’ r@arch
proposal as a plan. Additionally, in another bo&aa? kh (2!)@?'[ was
pro eda\re, to take on

ta sing the right

research due to changing circumstances and considerati

Akhtar (2016) added that research design is a glue tha

mentioned that research design carries preliminaRplann'

matter for collecting the most approp@i

techniques to be used in the analysis, analyse the xese

=

J S
1.6.1.1 Qualitative Meth P 4 g

Qualitativ@d \QvQ'ders@éhg of human being experiences in a
L

humanistic an%rpret e appfoach (eic'l?son et al., 2007). Furthermore, Lisa Webley

- \ - -
(2010) Qzl d that the ‘gllty of&e‘search served to accept this context, which was
closgj£ snnected to natural sce@eﬁ' s and judgements. Consequently, this study used a
\

\Nve research approach to answer its objectives and the responses of the research

s tions.

11



This study is predicated on the assumption that it is appropriate to examine civil

@D

court practises to determine how common law current rules may be applied to eWE
further the evidence process in the Syariah courts. According to Patrick \1 and
Linda Van Esch (2013), qualitative research can provide powerful pe jons from
real-life actions and preserve the intended meaning, forming an ufderstanding of
underlying social processes and meaning in a business/manage environment. It can
also provide captivating examples of important issue %iqh the business

management field. Therefore, the researcher believed ual aw.od is the

most suitable approach for this study. ’ _@

s N~
Typically, this study used a qualitative research de M eviewing-a variety of

data obtained, including classical and (%Vlaw véok nd Q arly opinions,
including books, journal articles, %, slﬂ@? 'te_r,Qqublications and

A

government documents. ) & >7 o}
% N

N
16.2 Data tion e}h qS%L')@S
e
Thzz&’mlec}jo ﬁo w@ed in this study. Data collection is a systematic
b4
0

procesi ollecting and ev@g specific information to provide answers to
N

i nt questions and assess the outcomes. It focuses on learning everything there is

now about a specific subject. Data is gathered subject to hypothesis testing, which
S

sed to understand a phenomenon. Data collection methods can be divided into two

categories, i.e., primary and secondary data collection methods.

12



1.6.2.1 Library Research Method \Y.

Part of the study process required identifying and searching%for }Ievant
information, evaluating the findings, and then creating and sharing and ideas.

These are the same skills that are required when writing a report4g planning for a job.

Primary sources are original sources. These sourc Xt.or"ginal thoughts,
report on observations, or analyse new data. The Al-Quran, awinic legal
maxims, statutory materials from the Evidence A%ﬂ[Act ] an Siaigh)\g;urt
Evidence (Federal Territories) Act 1997 [Act reportﬁ a are{;?i'cally the
first formal appearances of basic discovery%gu;ar ou\ refe[@’g.r.ldings from
other researchers. They identify, revie %ess prim urccﬁﬁterial. Secondary
sources provide more available k dge by Nﬁg A luding classical and
modern legal books, scholarly epini ,jOLana| icles, \ts, internet publications

&
and government documents, \ ' $

¢
Aprocess of systema@fly applying statistical and/or logical methods to
d

exxan demonstrate, compress and recap, and analyse data is known as data
Qﬁi sis. Although research techniques can be used in qualitative research, data analysis

s mostly an ongoing effective approach, whereby data is collected and analysed almost

simultaneously. Thus, this study will use qualitative content analysis to analyse data.

13



1.6.3.1 Qualitative Content Analysis (QCA) Y'

Content analysis is commonly used in research qualitative methoS Taauthor
brightened this topic with definitions, topics appropriate for content ?@s, sampling
choices, unit of analysis, categories formulation, coding, inte d eliability, and

drawing inferences as the required criteria in certain research FW?

l

This study used inductive approach, whereby ra tual ta mpressed
into a brief summary format that established clear betwgen thg eVa @n or
research objectives and the summary findings rom thie ta. {Jmermore

it developed a framework for the underly| tru re

were evident in the raw data (Thom@ Additio

analysis. Some scholars who used content ana \\agt

wnce;@&rocesses that
: thé&ndy used content

N
Horvath and Meesig (1998) a field‘of I ic St@s were Ahmad Syukran
\ &
Baharuddin (2017) and Syahirah bdu’ (2021 herefore, it showed that this

method was widely us st scholars. J ! 0’
Loy
Ba5|cally, t se (@rch m ology is to review the texts, surveys,
N

experiments r related stodies! It@l%oilncluded a variety of techniques and tools
Gou

[72]

used in c research $&’2012). The findings should complement the
resear |ves b ostfwg anzaccurate method (Neuman, 2006). This study used
th analysis methodology, known as highly flexible research on library and

%atlon studies to achieve the goals and objectives (White & Marsh, 2006).

S
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Moreover, this study used the content analysis method for a variety of data obtained,
including classical and modern legal books, scholarly opinions including books,wml

articles, reports, standards, internet publications and government docume \
1.7 Literature Review '\d
[
4

It should must follow the digital docu gal proceedi tJ a&cime the

L 4
originality of digital documents as evidence. B , theumai oced%gs of digital
Thiss\'xq?y will only be

&

evidence are collection, preservation, anatw
t

initiated if the following conditions ar

applications of digital document i g@ >\y
? 0
q

1.7.1 The General Conc

3 N
igital Docu ent&wdence
N
There were sever studi{ udree}q/vith regard to this. However,
comprehensive d@s s@o be @ available on the acceptance rules of
N 2
digital docurr(nté evidence | T'Mﬂ%ﬁian Syariah courts as well as comparison

on the pro@digital ocuments @{ame as proof in the civil courts. Nevertheless,
’ 4
cribe

earlierfsc sonly d :d Kh/aﬁeneral perception of the admissibility of digital

e
d ents as evidence in comh.’ Digital document as evidence or digital evidence is

own as ‘electronic evidence’, ‘computer evidence’, ‘computer-related evidence’

Qd ‘computer-generated evidence’. These terms were used in various research, as

15



preferred by the authors. The goals remain the same, i.e., to observe the digital

document as evidence using electronic means. \Yv

Boasiako and Venter (2017) stated that digital evidence will be esi |f|cant
in legal proceedings with the development of information an munlcatlon
technology. It was also explained by Radhakrishna (2012) that computer produce

evidence from several sources were produced as digital eviden egaI proceedings.

Digital documents are now facing a similar pheno

. or%mmaﬂon
technology (IT) has been ingrained in our daily lives. @&his study only revi ed't@gal

on’ ,@‘f?elated

structure for digital evidence admissibility in sia by fogusi

4
provisions. Furthermore, this study discussed seRaI cas \thaq ustra ed@he problems
occurred in this field without mentionin era ::)énc in agcepting the digital
document as evidence. \ _\O

A

& T
Several studies explaine itiéh of digital g‘éﬁ%ent. Digital documents
are known as electronic doc \wh,: used @wdence in court. Wan Abdul
Fattah et al. (2020) me t ccordingito §ee® 3 of the Syariah Court Evidence
. %

(Federal Territories)¥Act 1 97| d|g ocuments should be recognised as
evidence in the las meré"f’he main legislation in Malaysia is the

Evidence Act [A hich @J(o;?arns the proof that documentary evidence
S

should % andgprese |n eq&t as well as its relevance and consequences. Any

mat ted, described, or hov@e\/er represented on any substance, material, item, or

cludlng any matter included on a disc, tape, film, soundtrack, or other devices

6 sents a document under the Evidence Act 1950 [Act 56].

16



Meanwhile, Mohamed and Ramlee (2014) stated that besides the words
‘electronic’, ‘computer’, and ‘computer output’, there is no clear definition che
words in Malaysian legislation. The term electronic is defined as “the t xy of
using electrical, optical, magnetic, electromagnetic, biometric, pho'(* or other
similar technologies”, according to Section 5 of the Electronic Comrr%v Act 2006. In
terms of Syariah perspectives, according to Mohamad Azhan a hmad Azam (2021),
the concept of digital document according to Syariah pri ﬁh.o d be simplified
and defined. The definition and acceptability of digital e ces oMreed upon
by the ulama and other professionals in the field o ce and Syari h‘or ses in

the nation.

‘1"

The issue of digital document a@ ity :}er evi .ei that is not

specifically mentioned in Syarlah Iaw the escrf i digital document;
roce

however, it is a description t ha ma* e ﬁ\;} establishing Syariah

X
irregularities and violations ecause c@@nts aid in strengthening the

facts and proof. TherefE e, this study rt#/ lhe |t|on on both civil and Syariah

perspectives for a better un stan% allr |th digital document as evidence in

SN

O

!
n@ctp Antara Kekuatan dan Keperluan dalam

S
an et al. (2020) stated that Maliki, Hanbali and

‘% nowadays, it is a necessﬂy and without it, will invite hardship. Furthermore,
a

Q im opined that it is flexible for the acceptance of evidence, which means that
ny proof on cases will be accepted with any method of proof presented, even though

it is not stated in the Syariah court evidence statute. Ibn Taymiyyah also stated that any

17



explanation and anything that can reveal the truth is known as evidence. However, this
statement only stated the general opinion of Islamic scholars in the context e
meaning document in Islamic law. However, for digital document to be ac@roof

of overall views on both perspectives in the civil and Syariah courtsﬂ'&t explain

clearly. \/T

As a result of the above study, only a few research has ane on the concept
and general views of digital documents acceptance in e cwvil (! Syamniah courts.

Contrastingly, previous literature only discussed S broad definiti 'of’a\dlmtal
L)

document, including the standards and criteria fo dmissigon S cific,&o_ ts.
T Y
N S QT
QL VS
\ LY
A
S
1.7.2 Rule of the Admissibilitysgf Digital Document i(ﬁ'lvil and Syariah Court
Q

ra, having @Iised laws to solve problems,

>
s

Generally, in thigftechnglogical

/A

especially those related to techn maﬁ.é‘jé(has become a necessity. It involves

components of IT&&\ms th | re cally@ to manipulate, such as computers and
cell phones. @ult verifyi ﬂ’lgiﬁéfocuments as evidence is becoming a key

O
requirenngrotg,ct theif a thgés\mity (Kuntze & Rudolph, 2011). The article
‘R“!

discus anced tec nolog@aeneral, which accepted the relevance of digital

/

e M& in court to recognise means as proof in related cases, but they need to define

s for the admission of digital documents as evidence.

This was supported by Radhakrishna (2012), who mentioned that when electronic

data is utilised as evidence, a rule to resolve difficulties with digital documents is

18



required. The evidence cannot be considered when the court does not recognise the
reliability and admissibility of the digital document as means of proof. Accor

Ani Munirah Mohamad (2019), if the court does not verify the digital evi \ will
be rejected without prejudice. This study, however, did not delve into tk&s referring

to admitting digital evidence in the Malaysian courts. i‘

N
ili wﬂl-Wasail Al-Ithbat
J

rkt,?argument
is about proving the authenticity of documents produged by either con n’ioﬁa@@ans
C.)

Furthermore, an observation-based study by Al-Zu

(1994), stated that the admissibility issue is not really h

«Q
c

or by electronic means (Duryana & Zulfakar, . The Musli juris%zg more

concerned with the issue of whether it could be foqed. T M o

ould ux@ergo certain
ciple§:§ proving the

e aQority to accept or

l@ 2017). However, both

procedures with the requirement that Syati

authenticity of digital evidence. Additi%y, tw
reject evidence in any legal cases% abdgl%w

a
4 Q—
studies only focused on the digﬁﬁk ume acgﬁmnce as evidence in general
N
in the context of Islami view, without men lin ﬂ%specific rules between Syariah
and civil regarding the issuaf dig,j{ eﬁt‘_}'
Accordin&{%teli
[ ]

: is acgwlichael loannou (2019), reliability and

relevancy are  digital evidence g@hould be accepted and achieved, even after

the dele %her,e Itis r\quirement for this system that can function to
pro@curate results for c@?gocuments needed. It is because digital documents
|%\§a§ tion should be accepted as investigative evidence, as required in relevant cases.
T

confidentiality, reliability and integrity should be maintained to achieve the

<

As

.

dmissibility of a digital document as evidence (Granja & Rafael, 2017). According to

the findings, the requirements for accepting digital documents as evidence were issues
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to be addressed. However, they failed to acknowledge the rules that should be followed

in achieving such goals, which were authenticity, reliability and credibility of &'ﬂ!l

document as evidence in court. (0\

These studies discussed the rules for admitting documer%_gwdence in
Malaysian Syariah court in comparison to civil court process ell*as the need to

produce a guide in handling digital document cases syste atlw e acceptance of

digital documents as evidence contributed to the stre other evidenceypresented

in court hearings. As a result, the rules governing cceptance, of digital db@nts

in civil and Syariah courts should be describ . Furth morgT IS was
supported by Wan Abdul Fattah et al. (2020), wha clai cea \fechnology

improvements les to the roles of digital d% sin

\

1.7.3 Relation and Cases ing t su@ of Dij | Evidence on Civil and

Syariah Law

' \?
Currently in Mal%jlgltal\vmzma(;vy ely used and actively developing
in the civil or Sy h rts @ce A@gltal document will be assessed using

N . - .
current and u o- e te hniqu t l:n r@.ﬁhe evidence is sufficient, reliable and can

h@l
>
¥ 3

/‘7

be used as ein cmtljr}a ah ajamanlckam 2017). In the civil and Syariah
cou ts; e dlffere prcﬁlsm@-of law. Syariah court sometimes implements laws
fr vil courtas a gmdeﬁ%harmomses it according to Islamic rules, as indicated

‘éyarlah court Evidence Enactment. This process is known as harmonisation and

Omlsatlon of legislation that opens up a new dimension of Syariah law in the country
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(Suhaizad et al., 2019). Therefore, this study suggested the acceptance of digital
document in court by ensuring the authenticity according to the existing IawG"

According to Ani Munirah Mohamad (2019), the civil court proviSions stated that
digital evidence essentially represents a type of evidence thatywas generated

electronically, originated from a computer or machine, wthe the Digital

Signatures Act 1997, Electronic Commerce Act 200 Y\Zde'nce Act 1950.

Conversely, in Syariah court, there is no specific provi on it. HWI:/Iohamed

etal. (2019) stated that there are many possibilities in ?ﬁ h court case V\pi&@‘gﬁed
inf

digital evidence that led to detailed specific orm he.&}&fification

should be persistently accurate and strengthened”as @Side as v@sg systematic
(Ahmad Syukran et al., 2019). Before % nt may b side s proof, it should

be verified for its legitimacy, accon@ﬁ Islami \o\qn t r hand, the difficulty

N

of using digital documents aséce &n bc—i»s n(’zlq/gfi\e falsification of such

documents. Therefore, to shnat li i cumgeare accepted as evidence in
court, the digital docu% of ac

4
a comparative apKathit ﬂr&

N
Further Mec urts wi }stes &.Lthenticity of the digital documents. This is
one of tl@gl r

admissi ring the n!ﬁssiowof evidence, this question might be debated and

e és@ns of proof in Syariah court and
:
rt pr ésr‘s’is important.

ny :&idence, including electronic evidence to be

N
diseus y counsels or pros&\c%rs. The evidence in a criminal case will be dismissed

% is a reasonable question because it requires sufficient evidence. Alternatively,

0 court has the authority to decide on the admissibility and relevance of any evidence.

In the case of Public Prosecutor v Dato Seri Anwar bin Ibrahim (no 3) [1999] 2 MLJ
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1, 170 (HC) was emphasised. The term ‘relevance’ refers to what is logically

acceptable. Conversely, admissibility refers to what is judged appropriate forw\

court (Hamid & Mainoonah, 1993). cq\

Pursuant to Section 33 of the Syariah Court Evidence (Feder: itories) Act
1997 [Act 561], such digital evidence should be accompanied byasupporting evidence,

such as an expert’s evidence. This kind of testimony is used Wy the authenticity

of digital documents. Ajmawati binti Atan v Moriazi bi mad [%]F?LJ (SYA)
415, whereby Ajmawati sought divorce for misunderstanding;the 'iss'ib.j\IW of
(.)

digital information. Therefore, the case was ré- mined, ith t sule~ ion of

supporting witnesses. Once the evidence has beetl supp M an exge!g}s) testimony

to verify the authenticity of the documen@%e u
Meanwhile, an experience caeujthe S%&t, ;@eby an application for

N
confirmation of the marriage Q%dira Suhaimi v Ad Abu, the Syariah court

&

Registrar, Luthfatul Hana rmin ]r e pol ous marriage confirmation

application that was St% d. The cou whnt@o see the original picture as well
4 2

as other details of tw”lag(i, g t@yariah lawyer, Irsamuddin Ikhsan,

who represente@ plaintiffs. This céﬁ‘nentioned the use of pictures as one of

!
[ ]
the types of e e to strengt n{heeg@r evidence in the court. The requirement on

S A
dlglt&|% t accgptan ?ould&?recogmsed in both the civil and Syariah courts

X
(M d Azhan et al., 2017).\(,}/
%\civil and Syariah criminal cases, digital document evidence is often submitted
b

ecause of that, such evidence is relevant and applicable in accordance with the

aniples and provisions of Syariah law. If the process in admitting digital document

as evidence with clear rules can take place, it gives an indication that there is an
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agreement amongst the evidence law experts and Syariah procedures in the country to

expand the purpose of digital evidence in Syariah courts. Furthermore, it shouldWe

considered relevant for a clear guide to be produced and referenced in%e trial through

digital evidence in the Syariah courts. Yy

1.8.1 Academician

& >y? S
_ A _
The study observed a bi di nce @‘1@ civil or Syariah courts.
X
The demand for cases rela gital evidenge requires specific provisions or rules
for admitting digital d% as proof. B e'giloﬁQé findings, the benefits could be
N &
seen in a variety &é inc@ enta (aﬁd secondary education, universities,
scholars and researchers, wi ciial f@;? on the final benefit, proving the worth
ONN BT
and expansien of digital doc tg as@/)dence in court.
Nl VAL
&) v
Y.

1.8.Qﬂic Makers >
y \C-)

\uerefore, it is significant to accept digital document for court cases as technology

3 mes wider. Reinforcement of the rules in accepting digital evidence in Syariah

ourt with comparative appraisal in the civil court process will assist the court in

Nt
1.8  Significance of the Research \%V Q O(Qé
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elucidating any accurate and reliable justification and may improve the jurisdiction in

Malaysian Syariah court.

T
-
S
S

This study is important for it provided the Malaysian munity with oTprEgg'lve

1.8.3 People and Community

view of digital documents as evidence. They wi ve dlﬁlc Ity cceptqag digital

documents as evidence in Syariah courts. Ths%z provi

|ef 0 E{Ww of digital

toé&st the public in

gaQeform on the issue of

evidence acceptance in Malaysian Sya

addressing issues involving digital

ume S ﬁ . oy
digital documents as evidence may ssist Syari courlﬁ?{ dealing with cases that

i!%}ly focused on the(g’m law application of the law of evidence to compare
mic law and Syarlah court. The findings obtained at the end of this research
canbe

used in the Syariah court related to digital evidence. With the existing provisions

che Syariah Court Evidence (Federal Territories) Act 1997, since there is no specific

law to address related issues on digital evidence, the Syariah courts cannot deal with
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Syariah criminal cases through digital documents to justify related jurisdiction. The
Syariah Court Evidence (Federal Territories) Act 1997 should be strengthe S
provisions of the civil court for they are more experienced in dealing with @Yrime
cases through provisions, which is the Evidence Act 1950. Therefore, udy aims
to discuss related legal provisions, which are the Syariah Court Evidence (Federal
Territories) Act 1997 and Evidence Act 1950. Y&

This study used qualitative content analysis @dat 'Jntil it reached
saturation point of this research. Moreover, the st IS expec dH%@&Wthe

existing Syariah law by making the civil court pro as refer‘gn in andli@riminal
T Y
Y W\ &
S A S
H,HE
6 5
“« Q-
&
X
1.10 Conclusion N
(Q J BN
In conclusion,@ itis i erafiéjfbrjudicial institutions to implement
certain Iegislation&roced requir@vyers to work with IT professionals to

N
resolve obstan&j\lmi ing di zyvgvi&ep% in court. As a result, they should increase
O
their use Qm da}@ﬁ v@echnological developments and ensure that the
& 4

procedures they use are consta@]pdated. Legal methods and procedures are also

cases with digital evidence.

A

-9

W

r ﬁ%Qd to verify the admissibility of digital documents as evidence. Therefore, having
cedures to admit digital documents in court, particularly in Syariah courts, by
implementing civil court processes becomes a necessity, which will assist the courts in

addressing challenges on the use of digital documents as means of proof.
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