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Ibn Sahl al-Sarkhasī (d. 483AH/1090CE) said in ―al-Mabsūṭ‖: 

―If the judge is confused about something, he has to seek the advice of 

someone more knowledgeable than him, and he has no choice but to do 

so.‖ 

 

Ibn al-Simnānī (d. 499AH/1105CE) said in ―Rawḍah al-Quḍāh wa-Ṭarīq an-

Najāh‖: 

 

―The judge is obliged to know about the court procedure before the 

disputing parties attend the trial and prosecution, so that if the parties are 

present, he can judge with what should be judged and bring the matter as 

it should be brought; This is because his knowledge must precede the 

subject of judgment, the method of judgment, what he should do, and what 

he should not do.‖ 

 

Ibn al-Munāṣif (d. 620AH/1223CE) said in ―Tanbīh al-Ḥukkām ʿalā Mākhidh 

al-Aḥkām‖: 

―It is the prerogative of the person who now presides over the judiciary 

and has been affected by this enormous tribulation, to advance in treating 

himself and striving for the rectification of his condition; and this is one of 

the most significant aspects impacting his decision-making. More than 

that, he should strive diligently for himself, prepare what is necessary for 

his position, as well as endeavour to attain and discover goodness. If he is 

ignorant, he should confer with a person he trusts for his faith, knowledge, 

and outstanding contemplation; engage in numerous discussions; and 

continually assess his circumstances.‖ 
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Abu Zakariyya al-Nawawī (d. 676AH/1277CE) said in ―Muqaddimah al-

Majmūʿ Sharḥ al-Muhadhdhab‖: 

―His high position and reputation [in society] should not prevent him 

from learning things that he does not know; In the past, many of the Salaf 

(those who were in the first three generations of Islam) asked their own 

students what they did not know.‖ 

 

Ibn al-Qayyim al-Jawziyyah (d. 751AH/1350CE) said in ―aṭ-Ṭuruq al-

Ḥukmiyyah fī al-Siyāsah al-Sharʿiyyah‖: 

 

. 

―If the judge is not as knowledgeable of the signs and the evidence of 

circumstances, as he is in the details of the branches and the general 

rules, if the judge does not know all the above, he will forfeit many rights 

of the people, and he will decide about things that are well known that 

they are null and void, and this is because the judge has depended on the 

appearance of the circumstances, and disregarded deep thinking.‖ 

 

Article 1793 of ―Majallah al-Aḥkām al-ʿAdliyyah‖ provided that: 

  

Article 1793: The judge must have knowledge of Islamic law and 

jurisprudence and of the rules of procedure, and must be able to decide 

and settle actions in accordance therewith. 
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ABSTRAK 

 

Jabatan Kehakiman Syariah Malaysia (JKSM) telah mengeluarkan Arahan Amalan 

no. 4 Tahun 2020 pada 21 Disember 2020. Arahan Amalan ini berkaitan 

kebolehterimaan keterangan forensik di Mahkamah Syariah, dan ianya mempunyai 

lakuna dalam aspek substantif dan prosedur. Selain itu, Mahkamah Syariah juga tidak 

mempunyai garis panduan atau rujukan yang menyeluruh mengenai pembuktian 

forensik. Hal ini diburukkan lagi dengan pegawai Syariah yang tidak mempunyai 

kurikulum mahupun latihan dalam mengendalikan bahan bukti tersebut. Ini telah 

menyebabkan kekurangan pengetahuan, keupayaan dan kecekapan untuk 

mengendalikan bukti forensik dan keterangan pakar. Akibatnya, tiada tafsiran 

perundangan terhadap peruntukan undang-undang mengenai bukti pakar, eksibit dan 

bukti forensik telah dikendalikan secara cuai, stigma negatif terhadap bukti qarinah, 

dan kesediaan untuk menerima bukti saintifik adalah minimum. Masalah-masalah ini 

memerlukan ‗penawar‘ bagi mengelakkannya menjadi lebih teruk. Akibatnya, 

matlamat utama kajian kualitatif ini adalah untuk membangunkan ‗penawar‘ tersebut. 

Objektif kajian ini adalah untuk menganalisis cabaran yang membawa kepada 

keperluan pembangunan ―modul Fiqh Forensik‖, meneliti kandungan modul tersebut 

berdasarkan kepada sumber-sumber yang dipilih, dan menghasilkan ―modul Fiqh 

Forensik‖ untuk pegawai-pegawai Syariah di Mahkamah Syariah. Dokumen-dokumen 

daripada sumber primer dan sekunder telah digunakan sebagai data dalam kajian ini. 

Data telah dianalisis menggunakan analisis kandungan kualitatif dan penaakulan 

induktif. Hasil kajian ini menunjukkan bahawa Malaysia memerlukan modul 

akademik sains forensik yang komprehensif dalam parameter undang-undang Syariah. 

Ini sepadan dengan penemuan banyak penyelidikan terdahulu. Kajian ini juga telah 

mengenal pasti enam topik penting yang mesti dibincangkan dalam ―modul Fiqh 

Forensik‖ iaitu pertama ―Pengenalan Fiqh Forensik‖; kedua, ―Kebolehterimaan dan 

Pemakaian Sains Forensik dalam Pembuktian‖; ketiga, ―Kelayakan dan Kredibiliti 

Pakar Forensik Menurut Perspektif Fiqh dan Perundangan Syariah di Malaysia‖; 

keempat, ―Pengurusan Siasatan Tempat Kejadian Jenayah Serta Tatacara 

Melaksanakan Intipan, Penyiasatan, Serbuan, dan Tangkapan‖; kelima, ―Pengurusan 

dan Pengendalian Bahan Bukti Saintifik‖; dan keenam, ―Keterangan dan Pendapat 

Pakar Forensik Di Mahkamah Syariah: Amalan dan Prosedur‖. Dua pakar dalam 

bidang telah memeriksa dan mengesahkan kandungan modul. ―Modul Fiqh Forensik‖ 

telah dibina menggunakan ―Model Pembangunan Modul Sidek‖. Pekali untuk kesahan 

kandungan ―modul Fiqh Forensik‖ ialah 0.92. Kajian ini mencapai objektifnya dan 

menjawab persoalan kajiannya tentang ―modul Fiqh Forensik‖. Kajian tambahan 

diperlukan untuk meluaskan skop kajian. Ini termasuk, tetapi tidak terhad kepada, 

memeriksa komponen forensik dalam penulisan perundangan dan kehakiman 

tradisional Islam, meneroka setiap komponen penting teori Fiqh Forensik, dan 

mewujudkan modul penyelidikan dengan penilaian kesahan, kebolehpercayaan, dan 

keberkesanan. 
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ABSTRACT 

 

The Department of Syariah Judiciary Malaysia (JKSM) released Arahan Amalan no. 4 

of 2020 on 21 December 2020. This Practice Direction pertains to the admission of 

forensic evidence in the Syariah Court, and it is deficient in both substantive and 

procedural elements. In addition, the Syariah Court lacks exhaustive guidelines or 

references pertaining to forensic evidence. This is exacerbated by Syariah officials 

who lack both curriculum and training in dealing with such evidence. As a result, 

there is a lack of understanding, aptitude, and competency in dealing with forensic 

evidence and expert testimony. Consequently, there is no legal interpretation of the 

legislative provisions regarding expert evidence, exhibits and forensic evidence have 

been handled negligently, qarinah evidence is stigmatised, and the readiness to accept 

scientific evidence is minimal. These problems need a ‗remedy‘ to prevent worsening. 

As a result, the primary goal of this qualitative study is to develop the ‗remedy‘. The 

purpose of this study was to analyse the challenges that led to the necessity for the 

development of the ―Fiqh Forensic module‖, examine the module‘s content based on 

the selected sources, and produce a ―Fiqh Forensic module‖ for Syariah officers in 

Syariah Court. Documents from both primary and secondary sources have been 

utilised as data in this study. The data were analysed utilizing qualitative content 

analysis and inductive reasoning. The results of this study indicated that Malaysia 

needs a comprehensive academic module on forensic science within the parameters of 

Syariah law. This matched the findings of numerous earlier researches. This study has 

also identified the six essential topics that must be covered in the ―Fiqh Forensic 

module‖, which area, first, ―Introduction of Fiqh Forensic‖; second, ―Admissibility of 

Forensic Science as Evidence and its Application‖; third, ―Qualifications and 

Credibility of Forensic Experts in Malaysia from the Perspective of Islamic 

Jurisprudence and Syariah Law‖; fourth, ―Crime Scene Management and Procedures 

for Spying, Investigating, Raiding, and Arresting a Suspect‖; fifth, ―Handling of 

Scientific Evidence and its Management‖, and sixth, ―Evidence Practices and 

Procedures in Syariah Courts, as well as the Opinion of Forensic Experts‖. Two 

experts in the subject have examined and validated the module‘s content. The ―Fiqh 

Forensic module‖ was constructed utilising the ―Sidek‘s Module Development 

Model‖. The coefficient for the content validity of the Fiqh Forensic module is 0.92. 

This study attained its objectives and answered its research questions about the ―Fiqh 

Forensic module‖. Additional research is needed to broaden the scope of the study. 

This includes, but is not limited to, examining forensic components in traditional 

Islamic legal and judicial writing, exploring each essential component of Fiqh 

Forensic theory, and establishing research modules with assessments of validity, 

reliability, and efficacy. 
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