CHAPTER ONE

INTRODUCTION AND BACKGROUND OF THE STUDY

11 Introduction é

This chapter starts with the conceptual framework and main features o tudy. It

highlights the nature of different legal backgrounds of Islamic law iWia with,
international law. Misunderstanding on the attributes of rights aw applisTon
of different people contribute to the conflict between th p% of internatignal

&

law under the Convention on the Elimination of All Forms of riminaw

Women (CEDAW) with Malaysian domestic law u %ic Fami <gera J

Territories) Act 1984 (IFLA) which is based on . é Y
Further discussion of this chapter @e research objegtives which is

’bé‘ph

detrimental for the findings. The literdture review is discussed in this chapte hich

7

cholars in

the major references covering the analyti rgumet\% s&/

the areas of legal harmonisat@nd duies, justige, equali%ender, Islamic
tion

es an . Anoth N ortant section of

family law and non-discrim\‘ . '
¢

this chapter is the discu% e research oﬁ)loa;u’sld in this study. This

chapter also highligh%lne of all the chapters of$ esis to provide a clearer

understanding research. Last nf Ieasl?he significant of research is

¢

deliberated clusion of Chapter One. \C-},

i
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1.2.Background and Conceptual Framework of Research
1.2.1 Malaysian Dual Legal Systems and the Reservations into CEDAW

A post independent Malaysia practices parliamentary democracy and constitutional
monarchy with a written constitution. Article 4 (1) of the Malaysian Feder
Constitution 1957 clearly states that the Constitution is the supreme law of the n
the implementation of justice in a plural society, Malaysia operates a separati@n, power
of the government which are the federal government and the State g ent in
accordance with a written constitution. It provides for a fusion of po en tl&
legislature and the executive, and independent judiciary. In spite of thaty the Rﬁ\
Schedule of the Constitution provides that List I is a Legislati% stili ‘%late‘

List and List Il is a Concurrent List. It shows that in th pective sphere

authority, each level of government is deemed supeci nd the oth\'mxno
interfere. It states clearly powers enumerated %e Lisffinclud Jters %
Muslim law regulating marriage and family relN h as provi FLA. %

Whenever Islam serves as a core element of Malay i

3

dlt@z/in a plural

society, Article 3 (1) of the Con, Nzlearlyftate slam is tg(rgligion of the
federation but other religio &Jracti e nd hé\&dy throughout the
federation subject to Arti o pri pagate i r'regs'ﬁ)o the authority of the

empowers the legislat r&a{/the State to make laws

4

Ay

State legislature, Arti

with respect to the mattelé' € a’d in State List. This include the

various State&ents and act with relates t@f&ge and family relations matters

legislate NStates including IFLA. However, in the implementation of any
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treaties made with other countries, Article 76 (1) empowers the Federal government to
make any law including laws on the State list for the whole or any part of the

federation for the purpose of implementing such treaties.

Malaysia is a dualist state. Under the dualist theory, international law
treaties regulate the relationship between states whereas national law regulates th
rights and duties of individuals within a state. Since Malaysia is considered a
dualist state, the international treaty such as CEDAW not regulates the nal
matters of individuals within a state of the Malaysian government. Ho IFLA
which is enacted by the state regulates personal matters of Muslim WOW men

marriage and family relations which is founded on the basis o i’ah ‘and Iﬂmic

/7

jurisprudences. Thus, the regulations of the treaty or CE only be considered
as guidelines as long as it is not incorporated into domestic®law ONQ
contended that for international law to be applicable national | ittus ¢
be transformed into national law by means o Iegislaﬂon (A

Hamid @ Khin Maung Sein, 2016:234). m thi ,

harmonisation of law is important togsolve anlicts of law by, on‘fo

domestic laws to those of these treaties.

4 2 (3/
NN
ma as@f Unit ions (UN) has
ratified CEDAW in com Nvit DI-lR i,iatin @imination against
women. In spite of that a%mber Organi tio;of GIJ%C Cooperation (OIC),
they are two declaratio ich provide an oyerview on'Islamic perspective of human
rights which % Islamic De rati(gof Hﬂﬁn Rights (UIDHR) and Cairo

ar
N
Declaratior\e Rights in Islam (CDHRI?.%“ these provisions on human rights

r@'.@ the

At the international lev,

share si

S

jective of law that is to achieve justice to all people without



discrimination. However, the context of discrimination is different due to different
understanding and application of law, religion and culture. It is argued that the
primary objective of CEDAW is to fully address and specifically detail what defines

sex discrimination from the perspective of equality between women and men which is
based on Western civilisation. Hence, Malaysia as the signatory party to CEDAW,
obliged to prohibit discriminations against women and to ensure equality

both sexes as per its objective (Nasharuddin Mat Isa, 2016).

However, Malaysia with different legal foundation constitutw%ﬂ
practically and Western foundation base of CEDAW principle g iffi%
situation in fully ratifying CEDAW without reservations. It is d the, fact th?\the

¢

interpretation of gender justice in Islamic jurisprudence W\%mtext of similar
wledgi

rights and duties between women and men but by ack their U@g

nature and nurture. That is why Malaysia had waitedysixteen years e C
to sign and ratify CEDAW. The government 1a decl dlaysi
accession of CEDAW is subject to the understan that isigns of C@V

do not conflict with the provisions of Islan Shari’ah law th aS' bee ticed

in Malaysia and the Federal Constitution oft Malaysia 7. rg&v%‘}t as been

argued that apparently the Mal w)vernnfnt

rves Articl of CEDAW

on fam&/felationships for

Muslims and indicates that the fullicompliange t I\N\‘agfcause major reform

to the existing family%

CEDAW C mit&e chaTQTTges Islamic laws that are no

At the e
longer pract to the social changes |n¢&3|m societies and lack of religious

understandi ich permits thorough revision to those laws (Najibah Mohd Zin,

S

based on the premise that i



2012). CEDAW Committee also claimed that the reservations made by Malaysian
government into Article 16 of CEDAW are contradict with the object and purpose of
CEDAW. In another perspective, it was noted that the argument given by the

Malaysian government on reservations are too general which controversial and impact
the overall obligations undertaken by States under the treaty (Shaheen Sardar A
2000). Due to this, studying the principle of gender equality under IF
reviewing on the reservations made by Malaysian government into Article 16 of
CEDAW are important so that misunderstanding on the issue of womeéd
gender equality between IFLA and CEDAW could be resolved.

It would be a challenging task for the government to W e peB’Ynal
laws for Muslims and non-Muslims in line with CEDAW auhe in provisio ¢
based on different culture, custom, social practices an hﬁlaj'b Moh
2012). But the government of Malaysia, is striving mpion ge

s C
eliminate discrimination at national and internati through laws d‘bolir{%
to be streamlined with gender issues or non-d&inat \/ ased @He
universal principle of justice and mor aIue%plied by all peoplgiin ihi%@.

. - s £ &
In constructing harmomsa&bi n IF. d CEDAW, it isvargued that
the process of harmonisation isfhot to sformlhe wh

applic of law but it is

necessary to ensure that ju thhol for evi il'cludi@men and violence
¢
% inst_ wi en."lt i

(-n}o d that harmonisation

is prevented without discrimination a

between IFLA and :%)uld}e alised thr ugt@rinciple of human dignity

and justice (Sayed ar Shah Haneef, 516@'%'{ it is important to clarify
whether thx nd attributes of equality on-discrimination under CEDAW

and IFL%t

ights of women are harmonious since they have differences in the



foundation of religion and the emergence of the law. The attributes and context of
equality and non-discrimination are crucial to be examined to ensure that both laws

uphold justice for all people by acknowledging their differences in nature and nurture.

While Article 16 (1) (a), (c), (f) and (g) of CEDAW relate with the person

law of Muslim women and men which have different primary rights and dutie

compared to Western couple in marriage relationship, then the reservations made
necessary and not discriminatory against Muslim women whenever it is mal the
balance roles and functions in a family institution for developing the “hations or
civilisations and not disadvantagous the affairs of Muslim women. Tvtructi\k\
harmonisation can be realised if their differences are acknowledw plyinﬁ\fiqh

or ijtihad (human reasoning) within the framework of s\%in Islam a e
urisprudence \

B

universal principles and moral values applied by both_jurisp
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=
=
o
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justice and equality can be achieved by acknow

(hereditary) and nurture (culture) not necessaril

important elements that should be incorporatem co er equa{&is

implementing fairness and justice, e righqand equal gpportupitie s%% to an
himor,

individuals’ needs and giving each person what belongt jez@urulbahiah

Awang & Nik Salida Suhaila I\KWOB 9 g %(J
&

1.2.2 A Conflict of Und Nng between and @ on the Meaning
¢ CO
of Gender Equali : (_}
& AN
Generally, IFLA perceived l: i o'npatibl‘g- ith CEDAW whenever its
provisions provi& different entitlements of ri@}and duties between women and

men whi w as discriminatory against women. For example, in the issues of
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legal and judicial status towards polygamy, the divison of rights and duties with
regard to maintenance, the unjust pronouncement of divorce outside court, the
guardianship principle with regard to marriage and custody of children, the minimum

age of marriage and the issue of different religion in marriage and family matters.

In discussing gender issues, the first thing that has to be understood is th

meaning of the term ‘gender’ itself. Since it is argued that gender is an issue
culture, but it relates very much with sexes (Corsini, 1999), the interpre of
gender would be different by different community. Gender masculine a minine
identities are constructed through complex and continuous socialisal Ccessest,
affected by various factors including social class and ethnic pi (KiWw}
2000). Even though most of women are oppressed aro t%d but in réali ¢
their way of life, the custom and their application of L\m Si iw
have different belief, custom and law which influen Iri ividubvcg‘an ‘
C
duty to society. Thus, the differences in human %/iousl affect Meani&%}k
context and scope of gender. \ ¥ A
Y S
Constructing harmonisation IRLA and CEDA 0‘2

gender equality can only be realis%‘%en T eq N arly defified™n its rights
res.

context. It is argued that while& etore servati s mounting, the

possibility of its removing wme ured 1~accC d'ncev\@e religion, culture
} ‘

>

and law of the communit ich considered as st&tiv differences. As all human

beings originated same Tt e of)ea on, @ructing harmonisation on
gender equalit:o realised through {nd@(’iing the universal principles

needed by in this life which are thr e elements of justice and human

value or %ll



In contrast, the definition and scope of gender equality in a similar context of
different people is against the rule of nature and nurture and effect the norm and social
structure of certain human civilization and will probably tend to discrimination.

Therefore, the term ‘gender equality’ in Islamic jurisprudence is crucial to be

understood in Islamic concept and gender equality should not replace the biologic
function of human beings to be women or men (Anuar Ramli, 2012). The co
gender equality should be defined in a harmonious way which includes soci
not individual, and not infringe on other’s rights of human beings in
freedom of conscience. Thus, ‘gender equality’ should be defined bas biological,

physical, psychological natures and their roles and functions in_a society of cerﬁh\

community which could balance the rights and duties of \‘ONSE men_in|theg

society. \
Understanding the classification of nature a %n Islami
0

is relevant because it acknowledges the differe an beings. It

used to examine whether there are elemm prej

discrimination on women within th Islamq principle or

|
contended that the classification of nature reféers to biolw‘ al

1982) and also anatomy factorlc;\;of the riihts

such as sex of human beings, Ho , the
Nge ince it i

on the learning

Mu
I

impermanent and subje

&

community and mor

Thus, gender whigh_ istbased on m&u chan%' nd in Islamic perspective it

must be in accordance with human nature (bioIoQ'_?!%wnd rights of God). It shows that

! Anatomy Xes to the belief in the Creator (Anuar Ramli, 2012 & Nasaruldin Umar, 1999)

S



the primary different on the attributes of rights in Islamic and Western jurisprudences
is on the absolute rights of God. Under Islamic jurisprudence, an individual person
however, does not have absolute freedom to challenge the rights of God. In the
contrary, the customary practice of people could be changed if it violates the public
rights (the rights of God) (Mohammad, 2003) which normally is given for t

collective rights.

As Malay Muslim community are different social custom, religion,

culture with those of the West, the different interpretations towards what%gonstitute

gender equality becomes crucial determinant. An-Naim (2009) assertwelaimiﬁg\

Islam as fully consistent with human rights is problematic, asw ts gi\ﬁw in

Islam are based on sex, but the idea that it makes huma& lam incon t
with international standard is unacceptable. It is because humantrigh skIS\Ia i

use
accordance with the biological nature of human bm:% is uni rsrx to

all human beings. The different entitlement of r i

result in the equality of dignity and rights for mome deed, éin
rights are given specifically to womengand meurposely yeotja@ and
; ’ 7

justice as Islam appreciates biological differences (Sheriy 7 <</

In determining the co t of genhder ecL i amic j@dence teaches

that in the sight of God, Nand en ar , 'but t@e not necessarily
¢
&) yo

identical (Abdul Monir Y 1999:189). Th arfsor@}di erences of biological

roles, physical a 'wentialf mbitions, m@nd disabilities appeared
a

between wom n. Therefore; gen{er iss&? such as polygamy, age of

ip and custodial, maintehacqa provider and so on in Islamic

marriage, \d
perspectlgh be looked into the context of human rights based on the

S

ding_to sex in {8lafh mlgs
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classification of nature and nurture of the community. It should be looked into the
sources, principles and history of the law and the community. Such as the issue of
gay, lesbian, bisexual and transgender (LGBT), the interpretation of gender equality
in these issues should be looked into the sources and foundation of these rights in the
suitable context of the community in order to maintain justice.

The conflict between IFLA and CEDAW is traced also due
misunderstanding on the meaning of equality. Generally, equality is unde as
sameness or state of equilibrium. However when it comes on the issue ender,
acknowledgement of the differences between them are crucial d inants fors,
establishing justice. In Islamic law, all people are treated the samedin theysight OT}
except the merit of piety, and the only criterion which G a% the criter f‘
goodness and spiritual excellence. Allah SW.T. says “md, V‘NJK
%ﬂd ha\%xto ‘

& C
nations and tribes, that you may know each othef? e most honoured of ym@

the sight of God is the most righteous™2. This \Means h rence i@e,
colour, sex or social status is merely a%ental by fnature_ito lma§%mans
truedpositi

=

created you from a single (pair) of a male and a

complement each other. These elements do not affectr ;!locg a human
being in the sight of God. Yet Mese se>|ua \emces caﬁa&lish a status

of superiority of one over 0 Xcep

com tary rights and

are.given guided choices of

, the difference of faith

among human be% right&c i ﬁings& It means that every

2 Al-Qur’ai juraat 49:13
3 AI-Qur’an@ nus0:99 “And had your Lord willed, those on earth would have believed, all of them

togethe, u (O Muhammad SAW) then compel mankind, until they become believers”
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individual has freedom of conscience and belief which if it is infringed, it would

amount to discrimination.
In the issues of different entitlement of rights and duties between women and
men under IFLA, the major different of gender roles between them is their sexual
reproductive function of being female and male. The reproductive function of femal
and male influences their psychology, physical and physiology which wo
determines their gender roles and function in a society. For instance in the of
maintenance provider, men are considered as the primary maintainer family
suitable with their physical and biological nature compared to physica

nature of women. In addition to that, the different of belief and re

beings is another crucial factors (Raghib As-Sirjani, ZOKE onsidere
people around the world are not similar. The Qur’anic verse states th

cultural differences, reminds Muslims, men and wo. , nations andgti :T;enc
created in order that human being may know %r“. Thg;, the di eﬂence@
human beings is created by God for them tohfrom e , 10 harr@se
between them and not to create enmity the diffefence ea(ed. , the
concept of gender equality in Islam’%ctive ackp ledges the @erences in

human beings in terms of sex, Neligionl Ia\gx

edgraphy whi ecomes the
&

justifications for the ideal meanin ender.
\ : ) O
en

The concept of di underfIslamic jurisprudence ?mws that Islam is not

monolithic in nature, kunder c?'t cirgim anc@is flexible and universal

based on the needs ility of human beﬁg in Rcordance with their nature and
4 Al-Qur’a .Wraat 49:13 translation “O mankind, indeed We have created you from male and

e peoples and tribes that you may know one another. Indeed, the most noble of you
is the most righteous of you. Indeed, Allah is Knowing and Acquainted”




nurture. Misunderstanding on the concept of equality of rights, whether the concept of
equality means ‘similar’ without acknowledging any ‘differences’ becomes the
controversial issues among the philosophers especially among cultural-relativism and

universalism. Thus, by understanding and acknowledging the classification of nature
and nurture and acknowledge the major differences between people in the suitab
context of the community, the provisions of IFLA on the rights of wo
harmonious with CEDAW based on the principle of justice, women’s ngeds and
ability according to their biological, physical, psychological and physio@re

of being women.
Y‘ Ny
1.3 Research Objectives V

It is claimed that there are areas of Islamic law that are Ng be incompati

with CEDAW on the basis that they discriminate the rights,of women \m\%hd
Zin, 2012). However, it is argued that the basic princ d appearance o qslam is
reformative, enjoining upon people equity an&% for all ee Sardaﬁ(y
ider wh‘e@hthe

provisions of IFLA on the rights of e flarmonioug with DA\Aﬁbrder to

—X
@

™.

2000). Therefore, the primary objective o arch is to ¢

consider that IFLA on the rightoQo n ar us wit AW, this
research examines the attr&) rightsluphold by Islzz%and feminist
wf oth laws: [ O
¢ 2 C,)

human beings around @orld are same in their

jurisprudences through the

Due to the fi

creations and jus is c

idered{s i s’ humﬁ_@&d, the second objective of

this research is to'examine the meaning and prine@e& of gender equality under IFLA

and CED wther it is harmonious and make a comparison between the principles

S



of equality under IFLA within Malaysian context with CEDAW. It is to disregard a
lot of misunderstanding on the part of IFLA and CEDAW regarding their principle of
gender justice and to consider that they are not entirely incompatible but can be
constructively harmonised. It is because modern feminism corresponds not only with
equal treatment in a similar context, but also to ‘substantive equality’.

It is argued that religious, cultural and social understandings on wome
rights in a suitable context are crucial for constructing harmonisation between'pational

and international legal regimes (Nik Salida Suhaila Nik Saleh, 2013:5). Sinee, Islamic

7

family law demonstrates different structural family institution ba: on gend

relations, which is claimed as patriarchy, the third objective w earchﬁ to

analyse the basis of different entitlements of rights and@een women~and
pri

men under the provisions of IFLA whether it upholds_the le.o ualilT

-/

non-discrimination which are not discriminatory against women.

& C

‘“

Lastly, the fourth objective of this re% 0 revie re rvatic@(/
Article 16 (1) (a), (c), (f) and (g) of CED alaysian gov nt to ‘gder
ha‘m@s with

>
M aqasid (h_) tyyah’ and

‘maslahah’ is crucial. Henc e analysis iJ hoped ontrib@ the positive
reformation on the provisi IFLA to em <'men @ is not contradict
¢

with Shari’ah principle and'the gbject of CEDA or&e @nen’s enjoyment of life.

Q' s\
1.4 Research Q% ’ : Y"
N
Although t\ ns of CEDAW and IFLP«%%onstrate some differences in the

aspects 0: En

that the reservations are not discrimi ainst women al

CEDAW. The critical analysis based on do

e

ion of faith and application of law and custom between Islamic and



international human rights laws, this does not mean that they are not compatible at all
in preserving women’s rights. The differences between them can be meaningfully
discussed and the universal principles of IFLA can be persuasively accepted within
the themes of CEDAW rather than expressing them as concepts or interpretations that
are alien to each other. Since the main objective of CEDAW is to eliminate any ki
of discrimination against women and IFLA is enacted to protect the rights of
together with children in marriage and family relations inconformity with Islamic law

(Noraini Hashim, 2015), the primary research questions are:

i) What are the attributes of rights which would guarantee gWstice
Islamic and feminist jurisprudences and whether they ar’w ous? W
i) Whether the interpretation and principle of @ality an -

discrimination in gender uphold by Islamic and feminist juris| dencw

/7

B

harmonious? J
C
iii) Whether the principle basis of differe
women and men under IFLA upholds t inci i
non-discrimination in gender deW? I 0
iv) Whether the reservations ent into Article ﬁ . (©), Q}and (g) of
CEDAW disadvantago w st \nd how tile-provisions of
f&DAW o bedbrought igfine with CEDAW

IFLA and reservati
or vice versa? %\ ¢ :' (JC—)Q}

A<$: ’\G}g



15  Harmonisation of CEDAW and IFLA from the Perspective of Human

Rights: A Literature Review

The research on constructive harmonisation of women’s rights in Islam in the context
of Malaysian law and CEDAW has been done in 2013 by Nik Salida Suhaila Nij
Saleh entitled ‘The Women’s Convention and Malaysian Laws on Muslim Women’
Rights: The Possibility of Harmonisation’. However, she did not specifically exam
women’s rights under the provisions of IFLA in its principle and philo of
gender equality. Nik Salida Suhaila Nik Saleh (2013:92) discussed on th laysian
laws and policies on women in general and its possibility of har ation withs,
CEDAMW. She has found that substantive equality is importantw equaw in

achieving gender justice and both laws applied substanti ewas a measl 0

achieve de jure and de facto equality of women with men. \T

™

Other than that, Zanariah Noor (2007) has scus§ed on thedissue of
7

in enera@
in Malayé\eiety
the interacti

k’el\@MaIay
‘s'se on the“@l’opment of

gender justice and the reformation of Islamic ﬂ in Mala
article highlights the ideas of reformists r gender justi

which has increased the awarene

Iras
intellectuals with Western civilizﬁ ha
Islamic family law due to thefawarencss on ijen hts ba@ the Egyption

reformists’ thoughts. It als:ws he, critica ion 0@ amendment made

through the figh rules w have been selectively &)di ied. :| he transformation of

figh rules to statuto, ereay1 fal W@Stiﬁed in the article on the
principle of si:®r’iyyah (jud ious:polic\yg'tf) achieve maslahah (public

interest) w\

d the rules to be changed; ('?s to conform with the changing of
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modern Muslim society. However, this article does not make a comparison between
IFLA and CEDAW on the concept of gender equality.

In the discussion of a legal harmonisation, it has been contended that there are
no specific meanings of ‘harmonisation of law’, but the term ‘harmonisation’ comes
from the root word ‘harmony’ which in adjective meaning ‘to streamline’,
customise’, ‘to match’ and ‘to mix’ (Shamrahayu A. Aziz, 2015:3). The Form

Justice of Malaysia, Dato’ Abdul Hamid Mohamad, revealed in his er on

‘Harmonisation of Shariah and Civil Law in Malaysia: Present Realit
Actions’ that to harmonise laws, attention must be paid to the subst f thi laws&
rather than just the form. In other words, different laws or legal systgs might‘be\

harmonised if the substance or principle of law is commonly agreed. reforg, injthegd

context of harmonisation of IFLA and CEDAW on the riQN en, the right

ideal definition of harmonisation is ‘the process o%)r more 5 ?her

domestic or international, to be streamlined or harmon etheh by consi qing the€
universal values and local circumstances on th& e of the > (Siti Zut&édy
Ismail & Norbani Mohd Nadzeri, 2015). ‘é\
Gf)z o
As long as it is asserted that common! law and ?1 i’ahflawhave a common
religious heritage of human ri Nth Iayirg \temphasis ule of law,

0
superiority of general law, indep nce recedeui:‘,and custom as a
source of law, the princig eral justice, p
and equality of all h Nans Dil’Mohammad, 2006:2-4) .émbarative study of human
rights in Shari’ah4s provided by II{ en’s @ under international human

EDAW may be helpf%%n.fsimilar development of human

?A of llife, freedom of property

rights instrumenttlike

N
N



rights jurisprudence in Muslim societies which had been under the colonial rule of

other European countries.

In constructing harmonisation of IFLA and CEDAW, it is traced that modern
feminism corresponds not only with equal treatment (similar treatment), which j
commonly known as ‘formal equality’ in the feminist discourses, but also t

‘substantive equality’” which can be achieved through laws (Smart, 1989:140,

rights through ‘neutral formulation’ (An-Na’im, 1995:2 It

W
jurisprudences have to seek out the possibility of harmon@en both laws,as
long as it does not violate the fundamental principles of Ehe laws. \

m was discussing abo tC

Prophet in his last sermon that reads “TheTuperi ity fo
Arab, the white man with a black ty to he just di re‘t”.\@'defines

Cre

Mahamad Naser bin Disa (2012:3-4) opined t

the notion of human rights since the days of % et’s life ne

2

human rights as rights that were endowed by*God

r of h‘:@eings. Itis

not the result of human thou that has even‘been determined defined by the

Holy Qur’an and Sunnah. Nright as ex Py Dr.QV\}hbah al-Zuhaily is
¢
ge

acknowledging that assem f some natural*ri h! po&s d by a person, who is

closely related to t e%ce oft?ir ature; na ral@ﬁfied though unrecognised
y

r. It includes'the r(ghtt{?ﬁ, equality, freedom in all its

or occupied by
forms, civ\ ical rights, the rights of rfatc@s, the rights to independence, the
rights to g a

identity, right thought, right of religion, the right to learn, economic



and social rights, labour rights, the right to tenure, the right to health care, parenting
rights, children’s rights, the rights of adolescents and youths, family rights and the
rights of the abode of others. He stressed that the principle of respect for the dignity of

humanity and human dignity is the source of rights. The definition of human right
according to Wahbah is almost the best definition because it is closely related to wh
human needs throughout his life according to their biological nature.

Due to the universal concept of human rights in Islamic law, it is ¢ ded

that Islamic and international human rights law could be possibly harmoni hrough

the doctrines of ‘magasid shar‘iyyah’ and ‘maslahah’ because ovwfare Of,

Shari’ah is to ensure the welfare of human beings and peaceful nce,of the a‘ates

(Mashood Baderin, 2001:99-100). Since women’s rights a@“human
onstruct

it is conceded that IFLA and CEDAW could be ly .h

analysing objectives of both laws within the pringiple of Social j

@
4

¢

covers particular group of people. 6
IFLA and CEDAW on the rights of WCMe provisi er an@e

different foundation of law, religion custq. However, it is ed th;

human rights in Islam are not entirely irreconcilable yi current® f
international human rights ins Nemana"ng nited
Sardar Ali, 2000:3). In this r Ais ar at IFLA
common principle of jus cma neéds r'b!oul

thus not generating -@ Siste

thing is the imp%

G,

ulations of

&

s (Shaheen

Y

EDAW share a

‘%,

operated coherently,

&5

outcome on the subjec w. The most important

T

of juﬁ ?ackno@lﬁe}ges the differences among

human beings, ich “should be the primarzgx.underpinning basis for the

harmonis Mcess of human rights laws. In t

S

e

e process of harmonisation of law,



19

the primary object is to establish justice by synchronising one consensual standard for
the parties involved in the justification of law, regardless of their religion, race and

custom in solving the conflict (Shamrahayu A. Aziz, 2015:3).

The controversial issue in the international discourse of human rights i

whether universalism and cultural relativism can be harmonised in multi-cultura
global environments (Sullivan, 2000:27), whereby it is noted that strong cult
relativism is maintained where the culture is derived from the values and of

society. Strong cultural relativism maintains that culture derives solely the es and

7

morals of society, while the universality of human nature and rightsi'checks th

/

potential for any extreme relativism. The impact of a cultur‘w shaping of
individuals within it is both systematic and symptomatic, d%we domina f
distinctive social types in different cultures. Thus, it ca m th tww
and their beliefs are the major factors in determini uldin IxhtsC
and duties and behaviour of human beings. Th%e ackno ent of
variety of the differences of role according to se&cultu e iyl ant to es;a\mh
justice in society as it is in accordancewith Wature. I §

Ali.S.S. (1998:46) said that Islam in“spite
represent woman in a tyra h\ner. II
enjoyment of life in Islami We IS ro:gh ’of ri@nd responsibilities
hLé)arE-\}v 0 is considered as the

between women and men. Theréfore, wheneve
head of a family, i % to ?i ain t pro@wife, the rights and duties
&

imposed on a h I not put a wife inérior t&'husband. The wife, instead is

B

Y
given a sp e as women, as person\ e protected. Thus, happiness or
outcome e“married life will come naturally by fulfilling the rights and duties

S
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imposed on them in accordance to their biological, physical and psychological nature

as a human being.

With regards to the reservations of Article 16 (1) (a), (c), (f) and (g) of

CEDAW by the Malaysian government, the major factor which should be highlight

in this research is the disparity between the theoretical perspectives on women’

human rights, and its application to Muslim jurisdictions determined by element

cultural practices, religious rights and duties, socio-economic realities and ‘political
expediencies on the part of governments (Shaheen Sardar Ali, 2000:4). roblem
can be solved by the tolerance on the part of CEDAW to accom uslirms,
countries compliance to the most fundamental precepts of Sh well \tD

A
@

readiness on the part of the Islamic countries to accept t\a n of law e
rights of women as long as it does not affecting the most fundame

tww
Shari’ah (Abdul Ghafur Hamid @ Khin Maung SGI:%

>
~

Even though this country has ratified

against women, it is not bound to apply the Iem

|
examining the possible harmonisation- of law between

imperative to understand the theories e adoption any

law in the domestic legal syste &are ‘th‘ doctii f inco fon’ and ‘the
&w 0

doctrine of transformation’. The fi ra meansé&/tnternational law
or treaty or conventions @bee aceept ?!omi\ej(n{/ being regarded as
the domestic law. V\‘Qllfl e doctrine of} in rporaén/of international law is
clearly provided i C itutior& ?try. On‘l&? other hand, in the doctrine
of transformitioNhe international law whicr%ﬁs\se:n accepted or ratified is not

automaticallyabeing part of domestic law (Shamrahayu, 2015:5).

S
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The above process validates the country to apply and maintain the reservations
of Article 16 of CEDAW if ratifying such law would be unjust or less favourable to
the Muslim women in Malaysia. However, any provisions under IFLA which seems
discriminatory against women are hope to be reformed for the empowerment of
Muslim women in this country. This can be realised through the transformation
figh rule to statutory law in the realm of family law is within the frame

siyasah shar‘tyyah and maslahah (Zanariah Noor, 2007:121). She further stated that

Islamic Family law in the Muslim countries which were drawn from the

could be interpreted differently in certain aspects because of diff intellectual

knowledge and educational background regarding gender relation. It isze resulﬁ:

the traditional practice followed by the community. Thus, t% ich relate to‘
il

marriage and family relations which are under the Islamic aw of each s

are mostly influenced by different customs. % \T
& C
One of the most serious problems enco implementati of‘hur@

rights treaties is the vast number of reservations al clarati y the

NS
parties. Malaysia is among the Islamie States that had entered jato {es@s of
ncyfto i

CEDAW on the basis of general reservations and repw .%I% Law and

Shari’ah. The reason for this la onsisten(‘,/ i\k&ng Sheé-(s due to the
absence of a unified interpr{0 eligi h increa&v{he discretion of
individual state parties (Ali S.S.,"2000) Thds, it i ?Jed Gagl{ere must be gender

equality guidelines fi e Partigs whigh p vide\ pretation and scope for
crimi

natory against Muslim

the implementati CEDAW ix (?to bes\c\
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Mohammad Tahir Mohammad (2003:305-319) has discussed on correlativity
of rights and duties and the relationship of rights and obligations with hukm?®. He
noted that rights coexists with different type of duty depending upon the nature of
relationship whether between the subject and the Lawgiver, or between the right
holder and another party (Hashim Kamali, 1984). Yet some jurists have accepted t
existence of absolute duties which support their arguments with the exist

duties, which are owed to God, animals, community, self regarding duties, duties

owed to the State (Austin & Paton, n.d). Rights and duties are the subject

hukm and they come under the sub-heading of mahkum bihi which |§E ct of

competent person (mukallaf). Hukm taklifi® contains relations between indiviaﬁﬂ\\

and another individual, and the relation between man and %N
a

Qur’an and Sunnah relating to the rights and duties, presc

<
T
5.9

andard of hu
behaviour or qualifies it with terms and conditions called_hukm. He shﬂm

context of private rights, it is true that hukm is more general'thangfights, but i

less than convincing to say that hukm has wide% ion't
has different level of implementation. Thu anding the relati i

with hukm is very important hence thi areh is going to di usslt@ts and
duties of women and men in an Islamic whict@oélates with
hukm. & I %%

5 Hukm is an Arabic word or ijt e translated as s/axi‘al e!al ruling. Hukm is defined as the
standard of behavior of a legal person blished by rec :? gal (adillah) of Islam that
either defines or declares its tion and conditions. Mohammad (2003) page 321. It is

Hu

o
divided into two main varj taklifi and hu 7y. There are five types of hukm that are
the Lawgi emands performance of an act

empbhatically), ‘nadb’ deman(z n@t so binding and ji ires commission of an act, it is
“recommendation”), the ¢ nication the Lawgiver does not demand
performance or o ct, that is to say, the t€xt provi n option, for the legally competent

person either to act

emphatic dem: mission of an act then it is dis: al, “hurmah’ (if the emphatic demand is

se, it indicative of permissibi; ,)'karahah’ ( if the requirement of non-

for the omissien of al it is prohibition). See Mohamm ahir, 2003. p. 27

5 Hukm tal Mﬁning rule that determines rights and duties of individuals by requiring the
issi m

commission n of an act, or giving an option to do or refrain therefrom. Ibid.
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The concept of social justice in Islamic jurisprudence is developed through
freedom of individual conscience, complete human equality and mutual
responsibilities in society (Sayyid Qutb, 2000:52-92). This principle does not contrary
with international jurisprudence on justice since the emergence of social justice in
international law can be seen from the philosophy of Rawls (1999) who said th
justice is the first virtue of social institution. It relates with the relationship

women and men in a society without neglecting individual rights. It can be argued that

the discussion of social justice is imperative to this research in sear

attributes of rights uphold by both jurisprudences in eliminatinggdiscri ati({
against human beings. \

¢
In the discussion of rights, duties and morality, it l@t all peop e
obligations (Walker & Wall, 1997:273). These obligations to bettrul w
be freely chosen and self-enforced. Feminine jurisprudence with its bveeYoesc

not always respond uniquely to women, in fact

They further argued that the idea of an ethical c%s ba

morality that are meant to extend beyond a “domain of special atif)ns ip ~JThose

relationships are not only based on erent of culw but” also @ders. This
argument is important for this t Nshow tl‘lat s\fsminists cknowledge
obligations from an idea of éethic care d f the prinGiples of morality.

Feminist also acknowledge the different of clltur n}!encﬁn%}theimplementation
of obligation and dut re based on the princip ofmk'y.

4

In conj:Mth the relat shi[’bet\@'rights, duties and morality,

€ a common understandi‘hg\ enever it is said that Shari’ah is

internation
an intrin?&uty-oriented legal system wherein the notion of obligation, or
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concern for the rights of others, plays a more prominent role compared to that of right
(Mohammad Hashim Kamali, 2006:2). Therefore, Shari’ah law imposes women and
men with duties and obligations to protect the society as a whole rather than concerns
for individual rights in the objective of law. Marriage in Islam is mainly, but not
purely, in the nature of a civil contract. A Muslim marriage is essentially a contra
between the parties, but it is a contract with significant religious, moral and

overtones (Nik Noraini Nik Badli Shah, 1998:4), which considers all ghysical,

biological and psychological nature of human beings. The parties t
contract, though they have the right to modify or vary some of the s, may not
nullify the essential characteristics of a marriage. Thus, Muslim marriagzransacti

as provided under IFLA are full with duties and responsibiliti%Vo pri te‘athe

rights of the family members including women as WM ren and men

s

husbands. %
& C
With regard to the correlation between duties, Nik Salitla“Su

hz's
Nik Saleh (2012:157) argued that Islam and the haresi

i ition o\' ts
which both have to do with rig andqzties or responsi Iitl/. @tem

jurisprudence, there was no difference between ‘rightf d ; tws’@i the term

‘rights” was implying ‘duties’. C MZOO?) 1rguxas in tréﬁn, the Bible
ts i

also proclaim not only on ri Iso d W that~i§bts and duties are

\ng ilogop f orcﬁé?,/Nik Salida Suhaila

*

-9

correlative used to be dominant a
(2012) further argue portant to dewvelop the rmulations for feminist
demands that rig S

e folltﬁe i ’Jties.Y_ﬂ%s\important that this finding

support the concept of right as ‘duties’ in IslamieM international jurisprudences on

its defini::'wh is compatible to each otherhh having to do with responsibility.



Nur Syakiran Akmal Ismail (2015:38-54) addressed that gender
mainstreaming in Malaysia was established as a global strategy for the promotion of
gender equality, as indicated in the Platform for Action adopted at the Fourth World
Conference on Women in Beijing in 1995. The standard of achievement however
must be clearly outlined so that the path of gender-related progress can be monitore
This is a crucial part to be established since the notion of gender equality is
misinterpreted by people and hampers the goal and values of gender mainstreaming in

the Malaysian context.

Therefore, to implement CEDAW in Malaysia, chief amongstYM:ern%

be addressed in the new legislation of gender equality i |nitior'1and
understanding of gender equality, both formal an u%e (equali f
opportunity, access and results) (Zarizana, 2008:90). mnti nw{?Dg
given to the attributes of rights, the meaning and s %crimi ion, lgrec C
and indirect discrimination, permissible and n%

e
oy

B

differences between genders due to se differences in an beings.

Islamic jurists argue t@equalit’ mﬁknow@%t of human
dignity and rights betwee Mand en‘eq 100n0l‘@0|itica| and social
aspects including their_roles, rights and duties eria n family relationships
(Najibah Mohd Zzi %en t?u it

priority than women due to men’s espol(sibility% marriage and family relations
I 5 N

ean that women do not ha\&mual rights to men but women are

matters, it x‘
different % in their social functions due to their sexual differences. Moreover,

is stated in \Quran that men are given




it is wrongly claimed that Muslim women are being disadvantaged by the customary
practice and unpractical legal system due to discriminatory elements under Shari’ah
law. Somehow, the customary practice of Muslims and unpractical legal procedure are
due to the literal interpretation of the Quranic verses which causes the negative impact
governing the rights and duties of women and men. Therefore, the use of contextu

analysis supported by sociological aspects of law and magasid al-Shari

understanding the sources of Islam in discussing women's issues, is necgssary to

achieve fair consideration and understanding. é
The rights of women not only covers their private sphT IsIa@TQ

jurisprudence also guides on the eligibility of Muslim women inW blic &Wice.

This has been highlighted by Mohamed Azam Mohame d%or Huda
(2016:8). It is argued that private wilayah or private_authority ref rW'
guardianship over the person and property of t ashim Fxblic :
authority refers to the women eligibility for pu% Iti f there @

general consensus (ijma’) that support the view th ly i h@
a state and prime minister but there is-no eﬂicit consensus of the lea@:ord,

whether written or verbal, nor there is aClearifuling in tm uri tfpr@@nt equality
even at this level other than t Mosts. I|] th\ossion of ligibility of
women as judge, Ibn Hazm I& eligib %! all other offices
of government except th o&the ead’of s f! reh%l'o/ the Quranic verses

which generally men d commands to hand over\ trusts to whom they are

due and to main%t'c when& iudde etwee@ple (Al-Quran An-Nisaa’,

4:58). Neverheles it is contended that women e}g}r:y make judgements on cases

\ N
N
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that can be managed by them and men as such could not made testimony such as in

the case of giving birth and confirmation of birth.

Nasharuddin Mat Isa (2016:34-37) has argued that Malaysia has shown its

willingness and commitment to implement the principles and provisions as enshrin

by CEDAW. The government has progressively reviewed its position in accordanc
with the national laws, namely Shari’ah and the Federal Constitution of Malay:
Nevertheless, this practice has led to a number of withdrawals of prior res ions

towards the convention, which may be assumed as to have been scruti upon,

concerning to its contradiction (if any) to both Islamic jurisprudence as thes,
Federal Constitution. He added that as Islam has deeply entren S reIigRT of
the federation as provided in the Malaysian Constitutiongthe ting conce f
universalism from the universal natures of the human ri hhth W

why Malaysia has yet to sign or ratify a number of treaties. He furt eIha C
the universality of human rights must be re%ong ic?e the s!énce<63
cultural relativities. These arguments are m'&mt 0 that ewe
implementation of CEDAW with certain reservations to it parti rlf/ to e 16
1) (@), (c), (), and (g) is due to fact that Mayy ian uﬁn@ve deeply

entrenched the Islamic religious Nd dutief whgard to m&g@ and family
&o i

relations matters. Therefore EDAVQbE recognition of

vy!alisbg{uman rights law.
O

It is opined a&oﬂy wa}to chieye ¢ ser@h a set of universal human
C

ormulation’ bdur(ah AnNa*im, 1995:229). It means that

rights is throughiy‘n
N
both jurispr, ve to search the possibilﬂsgo harmonisation between both laws

as long ashi not violate the fundamental principles of laws. He has proposed

S

o2/

4,
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some general guidelines on the conceptual and methodological aspects of the process
of internal transformation as it may apply to any religion, culture or ideology by
excluding group(s) of human beings in order to eliminate discrimination. The key to
any effort is the credibility of the advocates of universal human rights in the eyes of
their own local constituencies. Further, according to Abdullah An-Na’im (1995:241
universality of human rights can also be enhanced through a cross-cultural dial

promote an over-lapping consensus on global moral foundations of these rights.

Therefore, neutral formulation used as the methods in this research
CEDAW and IFLA is on the universal moral values and principl erning the

N
rights of women and men in accordance with the individual belief, loc culture!hd\

the law of local constituencies for equality of outcome. ‘ V ‘
1.6 Research Methodology \ \T
met|

In order to answer the research questions, it is im?tge that th & s and

[ o)

e d
“«
methodology utilised stand up to scrutiny. Thiw mbines di ssior&(v

gender social aspects involving a hybrid o which focuses,on the p@o

of IFLA on the attributes of women”

on the attributes of women’s rights at int€rnati

qualitative research of a dc& com;la

theoretical as well as prac iWIs of dis:us i '1e pri@'es and methods to

achieve the ideal and u% concept of g eréqudi}?‘}or all people of the

community in their, wext.}i doctrinal he@t examines the principles
St

of law and hist ground of DA\;and ‘RE'A whenever both come from

N
different b, tion of law, religion and‘a&are on human rights. Additionally,

the the&?X a comparative method, where appropriate, to investigate and



compare the attributes of rights, human creation and needs and the concept of gender
justice uphold by Islamic and feminist jurisprudences. This study also using
comparative method research in order to search for the harmonious principle of law
between Islamic and feminist jurisprudences on the rights of women under the

provisions of IFLA and CEDAW.

This thesis is a qualitative research because it involves rea

understanding and analysation on the text books, journals, reports, enactm and
acts and also related cases on the issues of human rights, women’s r1 family,

society and gender issues with regard to the Muslim women in ia anth,
international feminist aspiration on women’s rights. In unders e issues of

the process and procedural matters of CEDA on. On the ot

rights and gender in accordance with Western jurisp a% incluo% ]
? & C

understanding the reality on the issues ofN equali

investigated through having personal i erviewnh the pefson wh@ d

with the provisions of IFLA and Sya rt matters‘o' volvi yo% ich are
the Shari’ah Chief Judge of Sel Md the 1har\6hief Judg;gbpenang. The
interviews are more on rea&ng b en the S)éah Court on the

discriminatory issues. The'e

Mack rounds an ef}erie&%% handling the cases

on Muslim women i and family matters wil gm@ort the findings of this

research through % endatﬁn ?Ianaticﬂé\

Mo in order to get the primaw@gs in understanding the issues of

women’

S

d the reservations of CEDAW by Malaysian government, several



appointments have been set up with the International Division of Attorney General
Ministry and Ministry of Women, Family and Community Development to get some
informations on the current issues on Muslim women’s rights. Even though the
appointment has never occurred with the officer in charge at the International
Division of AG, the slide report made by the Officer in Syariah Division, Encik Ar
Sanusi assists this research in understanding the reasons for reservations on Ar

of the

of CEDAW. Besides, the informations shared by Encik Firdaus Azizan, o

officers at MWFCD might assist this research in understanding how th nt
of Malaysia tried to achieve gender equality in the Malaysian contex h ven{
programmes and policies. \

Since the process of harmonisation between the Iaw‘nwfi ts 0

t
under IFLA and CEDAW is new and the information is no ily*found, | do

as organized by Centre for Women of Universi i i
considered primer as the person %:t the conferenges Jnd\@ndtable
discussions are the experts and officers "'ist and ;‘ related to
women. &\

The scope of this W IS to com Pnal s{}hmic and feminist

m t
l <~
&
ﬁr) |
jurisprudences on the substance of rights on wemeh under IFLA and CEDAW in
order to construct %ise con yge der éa\arity in its right context in
accordance witl & of human béings gologi&ﬂ?, physically, psychologically
and cultura?é to establish justice. The @me of women’s rights in Islamic

jurispru:? iStinvestigated through the primary and secondary sounces of Islamic
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law. The reading and understanding is made on the contextual meaning of al-Quran
and Hadith of the Prophet and Muslim jurists. The analysis is made which come to the
findings on the complementary and contrasting jurisprudence of Malaysian Muslim
women’s rights laws (underpinned by IFLA) and reservation to Articles 16 (1) (a), (c),
(f) and (g) of CEDAW. This research however is limited to an exploration of IFLA
the scope of differences of rights and duties of women and men in marri

family relations which have the same objective of CEDAW that is to provi

with the enjoyment of life suitable with their nature and nurture. Recent

Muslim women’s rights have all influenced this study.

1.7  Chapter Outline

Chapter One is an introduction chapter. This chapter ?i;

conceptual framework of the research. The ch sses the

implementation of CEDAW within MalaysTlegal

people which leads to some re ions.» This chapter
misunderstanding on the concept %Ed ‘W y the c(n-nj nity. This
chapter also try to differenti between religious rights an@s with those
e s'ary a@s unreasonable to
or&n @Re concept of gender

provided by culture which_i ngeable when

& i
be practiced. Due to the%rence itis i
equality have to b n&ood in ?e ght gontext. Théc\wtpter also discuss on the

r with the r arct;questi s to further understand what is

throughout this research@order to get information on the

conceptu ork of the research, this chapter discusses the literature review on



the harmonisation of IFLA and CEDAW from the perspective of international human
rights. This chapter also includes the research methodology employed in this study

and the significant of research.

In the following chapter, Chapter Two, it examines the development of t
international framework on human rights law. It is intended to understand th
emergence and purpose of CEDAW regulations. In this chapter, it focuses on
theory of justice and the feminist critiques on rights in order to evaluate the tes

of rights in international feminist jurisprudence. The argumentation foc on the

attributes of rights discussed in the feminist discourse and indirectly mparets,

“\

with the attributes of rights in Islamic jurisprudence. As this arch, is amﬁi to

preserve women'’s rights based on Shari’ah jurisprudenc\%‘w’S regulati
onside i

the analysis on the attributes of rights in this chapter_c

political rights, but also critiques on rights in the context of di

cultures. The comparison is made on both ju s’ concepts 0

Islam and feminist’s view. In additionto that; this chappr Xal efthgz/
the theory of justice and equa 'Mproced ralm uphold EDAW on

and substantive

to Kigg'lﬁht that substantive

q&&y in the implementation
ﬁapter also highlights the

meaning and_ sc of “discrimination acquired‘%B:EDAW in understanding the

meaning \ality and non-discrimination.

S

44

—

hrough the comparison and analysis,



the discussion seeks to find whether Islamic and feminist jurisprudences are
harmonious on the fundamental principle of gender equality by acknowledging

differences.

In Chapter Three, the discussion focuses on developing the legal framewo
on IFLA from the perspective of Magasid as-Syar’iyyah. It evaluates the concept o

‘difference’ in accordance to Islamic divine revelation and science perspective.

A

discussion includes both concepts of differences in nature and nurture. It is i ant

to include the discussion on the different sexual nature of women and which

i

influences the gender’s perspective in Islamic jurisprudence. In th ter, th

1|
/7

argument on whether women are really distinct in nature and ur iologETIIy,

psychologically, physiologically, physically and culturally, are“analysed in or 0

examine women’s roles, abilities and needs in accordance With ISW?I
j under -

revelations and scientific views. The basis for thegconceptiof ge

IFLA are framed upon the fact that biological n men isQiiffere rém mESC
in line with nature of the creation of human beings Which i tMr dL@nt
roles, abilities and needs in life. Thisschapter also discusses th ririci@)cial
justice which is considered as the basic theary for estayi in sfar@flqual rights
and duties which acknowledges WSexes Td und of %04 In order to
understand the philosophy o &hts a ies in'marria s%dfamily relations
matters, the concept of \Isla , the ¢ ivity tﬁ;e}n rights, duties and
the perspecti Islam&d examined through the

sources of Islamivw nce. , , Y’é

N
Ch provides one of the mof&&?damental analyses of research. It

r
starts wit? us of women before and after coming of Islam and the customary

4,

2
A
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practice of Malay Muslim women in marriage in order to have an overview on the
status of women in Islam generally and Malay Muslim women particularly. This
chapter also addresses the concerns of women’s rights movement on gender equality

in Malaysia. All these issues affect the development of Islamic family law and the

implementation of IFLA and the reformation into it provisions. This chapter critical

analyses the issues on different entitlements of rights and duties between wo
men under the provisions of IFLA within the perspective of Magasid as-Syar’iyyah
and the attributes of rights in Islam. The inconsistencies exist betwe% 5d

CEDAW such as on the issues of the minimum age of marriage, v. oth{

religion, consent of wali in marriage, polygamy, divorce, maintenance, ustodym

guardianship which claimed as discriminatory against Womﬂ N: yses h‘a.igh‘
the principle of justice, complementary nature, balanceN i

between women and men for the enjoyment of thi%t evaluate\redqg

different duties and responsibilities of a wife and a hu ndeglFLA disc inatg

against Muslim women in Malaysia. Since gﬂ lity or g justi

achieved by acknowledging the differenc hum i i

aimed to prove that different entitleme hts and duties twelen onfen and
: - & &

men under IFLA is not necessarily,discriminatory W en. (J

Chapter Five analy&t\h&wiple omen’s right %ﬂer international
ents¥such as UID CPLRlﬁug?ﬂR and CEDAW to
onvergences betwe therx&l’#ﬁs chapter also highlight

the bona fide i n, of Ma‘y' rnment~in ratifying CEDAW with

rights and d

reservations in orger to eliminate discriminatioe_?gainst women within Malaysian

context. :wded to show that the reservations entered is not because Shari’ah or
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Islamic law principle is contradict with the object and purpose of CEDAW in
eliminating discrimination and violence against women. But, the reservations entered
are due to the different gender application between Muslim women and Western
women which should be acknowledged in order to eliminate discrimination. Another
important matter which is highlighted in this chapter is on the analysis of t
provisions of CEDAW on monitoring implementation of CEDAW by States p.

order to know to what extend the State Parties are bound to implement the provisions

of CEDAW in their domestic laws. As a comparison among Musli

progressively reformed their law on the rights of women, this cha a

N
reservations entered by the State of Morocco. \

Y, Y
In the last chapter, Chapter Six, a conclusion is m@ the objec f

the research that IFLA and CEDAW are harmonised in its st nw

acknowledging differences of human beings withingthe principl justi C

and complementary rights and duties. In this ,it'is concluded that the rigs

understanding on the attributes of rights ianueMe applicati e con@of
gender equality and practices of indiwidual qd the community. itli re 0 the
e r

rights of women. It is argued that understanding the sub@ W;in/o rights to
accommodate the concept of ge uality in Its r\outext isi ant in order
to construct the harmonisati%'l etw al interns;i&‘wal’ and “Islamic-

otion of equality must b&mderstood by all levels of

andards®for ?Jtecl% f Muslim women’s
society for its su% rincip£ its form%ustom. It is believed that a

deeper understanding on the meaning, conce \j.principle of justice, equality

)
H
S
o
@®

(=]

applied b wnd CEDAW could solve the conflict that exists between these two

S
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jurisprudences. By applying substantive equality on the application of different
entitlements to rights due to differences of nature and nurture and the right
interpretation of equality and gender, the provisions of IFLA and the reservations
made by Malaysian government on Article 16 of CEDAW do not contradict with the

object and purpose of CEDAW in terms of the substance concept of gender equality.

In the final chapter too, four recommendations are made to empower the ri

of women in this country. The first solution is by reforming certain provisio

the provisions of IFLA which disadvantagous women in accordance with t inciple
of maqasid syar’iyyah inline with the meaning of discrimination of . Thew,
second solution is by strenghening the women’s policy for social feconstruct w}fﬁm
also in accordance with maqasid syar’iyyah with th o% ‘

N) of CEDA S
guidelines. The third recommendation is to enact the new law on ge dwg

that the community understand the context and purpos nder gender

0
justice in the right context. The last recommen e need to reb d‘Mus@

Last but not least, it is suggest
enacted based on the five attribu

Two in order to achieve géender.e

without neglecting t| améntal pregepts offSh

& v s
$
S



1.8  Significant of Research

Pursuant to Family National Policy which has been launched by the government in

20186, this research has significant contribution to the development and improvement
of Islamic Family Law in this country to be in line with the international Wom
Convention that is CEDAW to eliminate discrimination against women. It has bee
stated in the policy that one of the method to be taken is by giving priorities
matters with regards to human rights and equality in the development of nd
policy to ensure protection and safety and postulate gender equality culture family

institution (Ministry of Women, Family and Community Developmenw \\

Therefore, the study on the harmonisation of IFLA @N on,genderg
equality which focuses on human rights issue could assN rmation of IF,

complete and comprehensive, however, the cu

and unpractical legal system which disadva ‘o@
be reformed through law and culture %ezlassificati n of ur(,J ar@lure of
the community. Therefore, this research fifds o \ba& “@ent of the
community at whole, IFLA co e the'best model for t coIIeczQ ights and duties

of women and men in marri nd family relatiens: 'Weve@e amendments to
oy

IFLA should be made_o ct diseriminati p&visebs or procedural matters

under IFLA to ec%ore pro?ct n and p ese@nder equality culture in

4

r
accordance withiMalaysian context.
&
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It has also been discovered that IFLA upholds universal attributes of rights
which consider sexual and cultural differences between women and men in nature and
nurture. Even though women and men are entitled to different rights and duties in
marriage and family relations, both are equally responsible but do not need to
necessarily fulfil similar rights and duties. Most importantly, both have equal acce
to achieve equal results. Besides that, IFLA also provides special measure

empowerment of women before the law and culture in private and publicyspheres

through the appointment of men as wali or the protector and a maintain

institution. Having said that, a few areas under IFLA still requires rﬁi'gfcat n and

improvement on procedural matters in order to avoid disadvantageous 'tuation?\}\

women. %V W é
In strengthening the rights of women under the m of Ia\w

by empowering the role of men. It is due to biologi %ies of c&ainc

Ly
period whereby the strength of men is needed t omen to enjoyytheir life

the fullest. Men possess biological, physical MSiol i S Wh®e
different from women. All these differences g imperative to preyent fhe @ and

rights of women whether in private and publi€ spheres. e afé assigned as the
head of the family, their roles Nnd dutrs \Ne em%!d under the
provisions of law to ensure & beco responsible r of the family.
f\th r ar:t;)?riyL anﬁ—fj(ﬁly relations should

%

Therefore, the provision

be enacted based o tive rights of ffamily m s in order to eliminate
discrimination. % , , é
N
Thi ntributes to the changes ﬁ@cial culture whenever policy and

law shou?n r the different strengths, abilities and disabilities of women which
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derived from their biological nature i.e. during menstruation, pregnancy, nursing and
caring of children. All these situation have to be considered to ensure that women will
enjoy their life to the fullest. Simultaneously, the law which consider these conditions
should not limit women contribution in the public sphere and disregard their primary
duty in the private sphere. By capitalising all family strengths and abilities whi
taking into account the disabilities faced by them, the provisions of law an

could ensure the balance rights and duties between them in enjoying this li

fulllest. Sharing and caring of responsibilities are crucial in the practice
community as well as government policies by taking into considerati ir n

N
well as their primary rights and duties. \

In spite of that, this research highlights five attri&bts which sheuld
ot exc

i
be considered as the basis of non-discrimination by in WQQ'
implementation of rights as agreed by the Islamic % juri Kese :

elements could be regarded as harmonious attri

T

~—
.2
a> s
"™

rights whereby IFLA is not totally differ with W butgi e harr@e
within these attributes:- 2 I 0%

'3 &)
i) collective rights prevail owv- . \ (J
ii) rights must come with/duties,
iii) acknowledgment WI rightsin t |ti0n of rhrsal rights,

¢
% ymes, and

iv) coverage of right: stiinclude private dp&)li

V) acknowledgin 0 nat?ei the form ion@r‘[ure.
The Qof he right and ideal attribe_fé)s?b:rights suitable to the Muslim

women’s,C t in this country, which takes into consideration their religion and

N
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culture is imperative. In applying the principle of gender equality uphold by CEDAW,
all levels of society should ensure that the above attributes of rights is consistent with
the law, religion, need and custom of the people in the country in order to be
universally accepted. Thus, understanding the attributes of rights, the philosophy and
objective of law in the suitable context will influence the reformation of Islam

Family Law in Malaysia concerning women’s rights.

This research suggests that the reservations made by Malaysian gove

inline with the objectives of CEDAW while CEDAW applied substantive

eliminating discrimination against women by acknowledging seme
into’ Arti

differences in achieving gender equality. Thus, the reservations W
1) @), (c), (f), (g) of CEDAW by Malaysian govern considered ju
necessary to ensure that Muslim women enjoy this life ’Tro;gxsta ti i
is because, IFLA also acknowledges sexual and cul %ences ieve, justi C
for people. The most crucial characteristics of r%ed b 'I'FLA a &D%@
are to protect women’s dignity and provide justxn th Mﬂg @an
needs, which takes into account the bi IogWical d psy I?gi@e 0
women and men through substantive %I equalit)b' 7 (fj/
NN

Since there are diﬁere@\ogy nleds, sogial beliefs,“eligion, law and

customs of human beings \Mere, kngw these d@nces is imperative
by

for the purpose of cons harmenisatio et&aerrlsla%ic and international

=

regimes particularl v&meaing ?'t uman re tio@ where legal rulings must
&)

be consistent wi in time and rcunéfances?. 0 overcome misunderstanding

>
on the con der equality or non-discr‘mckﬂtion in a multi-cultural society, it

should beéxled in the context of enacted legislation.



