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e, that is non-compensable regulatory measures. It is therefore observed that the
QAddle is real between the investors and the host state on whether a measure is a bona

fide public interest in investment arbitration cases, as it could significantly impact the
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amount of compensation accorded to the investors. The difference in the appro%!r

doctrines has further resulted in ambiguity and inconsistency in the arbi@%&mals

awards about what should be considered compensable indirect exprop

should be considered non-compensable regulatory measures.
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tor regarding indirect expropriation and compensation for it. As a result, it has a

egative impact on the investment environment and the state's sovereignty over its

265



territory, as foreign investors may refrain from investing in the host state out of?ﬂ!‘r
being subjected to such measures without compensation, and the host @y be
deprived of its right to exercise its sovereignty and implement neceg&egulatory
actions and legislation in the public interest out of fear of paying hquensation.

The current practice in determining indirect expropriatio Mon the doctrines

adopted by the tribunals, namely the sole effects doctrine,fpalic pOV\f.r doctrine, and

trin M different

the proportionality approach. The adoption of each
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Areas of Measure Non-
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(Assessment to balance the expropriation clause/ annex
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Thi as gone a gr
sole e fct<Jctrine v‘jhl h aim giving the highest protection possible to foreign
i Ws received much debate. It was accepted widely in the past, together with full
%nsation, where it was adopted by most multilateral and bilateral investment
aties, arbitral tribunal awards, and writings of jurists. However, this doctrine has

been subjected to a lot of criticism afterwards for the lack of attention to the necessity
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and purposes of states taking regulatory measures. Such treatment will inevitatw
to a deprivation of the sovereign authority of the host state to take necessar@atory
measures to protect the environment, public health and sustainable de nt.
On the other hand, the police powers doctrine aims to give thev¥greatest possible
h: do

protection to the state’s right to sovereignty over its territo crrine focuses on

the purposes of taking regulatory actions for public I st, with i.ng much
attention to the economic effect of the action on fo investme 'Ifni@trine

emphasizes that such regulatory measure co ing\&) i anﬁﬁ a non-

eﬁpro 'ation;é}rdless of their
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particularly from foreign investors %Iaimed \u$h ,é@}}roach would deprive
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them of the protections provid%vestrr?ent tr. t«es.@ermore, the adoption of

this doctrine will place tr@n 1 leving @ interest solely on foreign
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discriminatory manner, may not be considew ect
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0 xchallenge is the claim that this doctrine has no legal basis and that applying it

@ result in the arbitrators being granted a great deal of discretionary power. Despite
r

iticism of the proportionality doctrine, this thesis contends that it is by far the most
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appropriate approach for allowing balanced assessments of all relevant facto?ﬂm

both states and investors, and it is the most compatible with sustainable de@ent.

This thesis investigates the wide range of compensation standards for foreign
investment, from unlawful expropriation to lawful expropriati Nent years, there
has also been considerable debate about the standard of ;satil)n that must be

applied in cases of lawful expropriation, which has b et wint of the

L
countries. iﬁl;@rting
ar% urext&' greatest

ts, 'tal-im@nng countries
sought to apply less effective standardwall compensation), @/ing states to take

expropriation and regulatory acti@jvithout \? o
@

/iNg exorbitant sums as
compensation. % “« Q-
N S"
Yol IS
Treaty and arbi ice w

e di idéd*bo three different compensation

conflict between capital-exporting and capital-impo

countries sought to apply the full compensati

possible protection for its citizens' investrﬁw

Ice

g ¢ &
standards; full, f&‘fg just‘ Npprogm compensation. The appropriate
compensation w provi xibil'@j\ﬁﬁ the assessment of compensation and

ensures rooE; r
\
protecti% rds for Pvest%‘é\ It provides enough freedom for host states to

exe sovereignty over @ territories without depriving investors of the

aéﬂrer be heard, discussed and weighed against

c?*ation that they are entitled to.
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Table 5: Criteria of Assessment of Compensation in Indirect Exprm

Treaty Practice

Criteria

Compensation

Unlawful Expropriation

Insertion of ‘prompt, adequate, and
effective  compensation’  (Hull
Formula)*

e The right to restoration
Or

e  Fair market value (FMV)
not limited to the time of
taking/ expropriation.

e To wipe out all the
consequences of unlawful
expropriation (lucrum
cessans)

- Loss of future pr,

- Increase of va
after the taking, until
the date of awa

- Legal Exp

Reparation

(In additio his, some
investors _push for punitive/
moral da

Indirect Expropriation (1)

Insertion of ‘prompt, adequate, and
effective  compensation”  (Hull
Formula or “just compensation” or
“adequate compensation” in I[[As.*

Indirect Expropriation (2)

Insertion of “prompt and effective”,
or “fair compensation”, or “equal t
the value of investment prevailing
in the market at the time

expropriation” * c

N
Pl
day
|

(¥

do i
prafit
equal to the r
';:inve e
i Sess
.Y

Indirect Expropriation (8) e mt@Q%count the | Appropriate
levan aws  and Compensation
Insertion of “pr, Neff tiye” ] gulatio (Compensation may range
compensation, %opria and 8 casopy case, factbased | from zero to full
actual comp@fisation”* IngQuyy- ) compensation)
Q’ . omic impact is not a
b o f g:j alone criteria
b

* The terfngmay differ, but these are the main characteristics of the I1As.

3

~

‘%clusion of Islamic law in thesis provides valuable input to the corpus of

waledge in this area. The lack of a specific discussion on the subject demonstrates

the dynamic and universality of Islamic concepts and principles that apply at all levels
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of governance. It must be recognized that the Islamic law is not confined to rec I

obligations, but places the concept of justice (‘adalah) in all of its dealm(%&e th

treatment accorded to nationals or non-nationals are alike, and comp must be

('D

given when it is due. The concept of justice is still being debated in termg of its structural
manifestation in international investment law. This is beca al tribunals are
mandated by treaties, and, unlike judges at the International tszu:'tlce who uphold

the concept of justice, they are expected to deliver awa olel OMIS of such

is a hybrid of @ and

teg%' pret tion, with a
elyei;ono ccon@ératlons Here,

idesagre Ian@h preserving both

mandate. However, because international investme

private international law, it should allow for

greater emphasis on the public good rather

reference to Islamic law is paramount wa

individual rights to property and pu%terest. ? ,<\
N

6: Coﬂtributim of Isla@'.%law in Indirect Expropriation
General Principles of Islamic Law Possible Contribution of Islamic Law in
Indirect Expropriation and
Compensation
o Preservation of I Vs nghtsl ' « ~The application of the principle of
property. 4, public good (al-maslahah) in

\BI ~(J determining legitimacy of regulatory
e Preservation (al- <§~ measures for public interest.
maslahah) NG
(,)(J o The application of protection of
e Justic e a h) (/ private property (tamlik) and the
\ obligation to pay the price upon
. % lity 2 taking by the state.

. rotection of life, pr e Encouragement of consensus with the
enance of intellect ( 'nd) and affected owners and allow the owner
ervatlon of property and wealth bargaining and negotiating over the
aqasid al-sharitah) price.

Islamic legal maxims on prevention of o The application of principle of Justice
greater harm. (‘adalah) overseeing international
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« Sanctity of Contract investment relationships in
compensation.

« Islamic promotion offcompensation
payment without p ment,
because postpon iolates the
justice of compensation.

4
This thesis provides many valuable examples relating to ;ter ')f expropriation

during the time of the Prophet PBUH and how compensatien was ewuring the

time. Circumstances that permit takings were also

ped by t wlg@}mhich

re rvéti agriculture from
seflingd s

%

perishing, preservation of price of goods a t nop@\ists, ovisi public space,
mosques or roads and fortification or N}g The application o@%qﬁsid al-Shari‘ah

and the Islamic legal maxims (AI@)SCid al- \y%h -I%h were developed by
w} A

include taking of food in the state of hunger/

Muslim jurists from the sourc shari*a ides y versatile interpretative

mechanism to guide the ju%sear stapding on expropriation matters.
Islamic legal maxims % publi::‘ ntergst tilerecedence over private interest”
(al-Maslakah al-¢ h T'q«t \qud al-Maslahah al-Khasah), bearing private

harm to pay pubw (Yu?

the lower h In order fo a m/h'ic@er is more severe (Al-Darar al-Ashadd Yuzal
Q N
bi al-Dafarsal-Akhaf)! | jiies p‘gLatprohibitions (al-Darurat Tubthu al- Mahzirat)

andu&he duty cannot be d@ithout it, itis a duty (Ma La Yatim al-Wajib illa bihi

fa?Xdeib) - are instrumental in determining complex matters such as expropriation

See discussion in Chapter 5 by Maliki jurist Al-Hattab. Al-Hattab, Muhammad. A. (1995). p. 255. See
also Al- Sayati, Jalal Al-Din. A. (1959). Al Ashbah wa al- Naza'ir. Mustafa Al-Halabi Press. Egypt. p.
453
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and public governance. Compensation in Islam is also based on justice a r
assessment, promoting consensus with the affected owners and allov@/vner
bargaining and negotiating over the price of his property.%® Under‘ﬂ%‘urview of

justice, Islam promotes payment of compensation without postponément, because

postponement violates the justice of compensation.®® ; \,
Jordan has developed a number of domestic laws t ulat fow‘estments.

This shows Jordanian pragmatic approach in creatin ter invest tdli&&ta. This

study examines the international investment i % ' by\JEFdan and

discovers that most of the treaties belongs W st geﬂera treati hich contain

full compensation standard and a brN ng of in

Newer treaties have attempted to @516 indire\exgo
N
manner, which provides better e%on pr(édicta lity. A@ber of emerging criteria

can also be seen from thes W @rbitral tribunals to consider

grounds of public inte% as

conservation of Iiv'wnon-r

relating to finaﬁ pli le Ioe‘;}&faws, health, safety and environmental
¢

measures, p. %oral er{ C’J

ex@iation coverage.

a@n in quite a detailed

||narh'nimal or plant life or health, the

&

atural resources, prudential reasons

fr p@lces, protection of privacy and protection of

N

nationaldreasutes of drtistief historic=or archaeological value.

N

QAI—Baihaqi. (n.d). p. 304; Al Azraqi. (1983). pp. 28-69. Al-Mawardi Ali. M. (1973). p. 162.
67

Sahih al-Bukhari. Hadith No. 3906. Book 63, Hadith 131.Chapter: The Emigration of the Prophet
PBUH to Al-Madina. https://sunnah.com/bukhari:3906 (accessed on 14 February 2022)
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Table 7: Emerging Criteria in Jordanian Indirect Expropriatiorms

Emerging Treaty | Emerging Criteria In Jordanian I1As
Practice

protect human, animal or plant life or health ’

safety

environmental measures
public morals
fraudulent practices '

protection of privacy
Insertion on State protection of national treas f artistic, Wrchaeological

Detailed Clauses on the conservation of living or non-living exhaustible,natural resources
Indirect Expropriation prudential reasons relating to finance
. compliance with the local laws,
Insertion of health i
Appropriate V

Compensation

Insertion of Annex on
Indirect Expropriation

s

Goals / Concerns in value ® Y.
Preambles ? , N
]
s v J X

riation and

thaééaties are moving
away from the risk of being interprgted solely \the\b$is }‘{he sole effect doctrine.
The application of the proporti octrie in ern stment treaties is a new
&

emerging trend. \ ,\A

Another noticeahle f t; of Jo ‘ania IIA&@% some are written in more than
_ '3
cand ‘another(f

r
'3
two languages, mos&ﬂen ra %

ds, w@ could cause major issues, particularly
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=
o
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=.
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>
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@D
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=+
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eign language. Some treaties have

=
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7.2. Recommendations: YV

Through research and analysis of the problems surrounding the |ssu@|rect
expropriation of foreign investment and compensation for it, this stud ded a set

of recommendations to be included in Jordanian I11As which are me ntiohed as follows:

¢

o A clear definition of covered investment: This stud o; erlds the necessity

of stipulating in the domestic laws and multilateral and eral n\w treaties a

Yv
ion must i ddthi@pes of
estir{ mulLiEt'eral and

N
mmfura with @bjectlves and

clear definition of covered foreign investment. Thisd
investments that should enjoy the protection
bilateral investment treaties in a manner WW
investment policies of the state and th %y

e A clear stipulation of mdw%oroprlat on: $ .&@ definition of indirect

expropriation of foreign invest dﬁterggkmg it, and the distinction
between it and the non-cor%abl jg ator meagg;s, this study recommends the
insertion of a clear des hat would p \ijtlizzbhuate guidance for the parties.

e Insertion o NDropoltl Prlr@é: This study also recommends the
adoption the p ort| alltV'? e m(}proprlatlon clauses as a determinant of

indirect e ¢ sentleQJ) ensure balance between the state’s right to

soverel r |ts te'r d t% hievement of its public interests, and the foreign

&Amgh‘[ to benefit fron\ investment.

clear stipulation of provision that demarcates between compensation for

0 ul expropriation and unlawful expropriation: The articles must explicitly
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differentiate the standards of compensation for unlawful and lawful exproprlswl'm
remove ambiguity and over-compensation in assessment. ('}
e Insertion of appropriate compensation as the standard for corm*tlon The

insertion of appropriate compensation as a standard in determin E the value of

compensation is important due to its flexible nature that aIIows%\;J ase and factual

assessment of circumstances. The range of compens n(f rigid to full
compensation, but may range between paying full compensation ot paylng
compensation at all to the investor, given the circums s of eath s‘pg@ y.

o A careful assessment of existing

IR;‘ ngpect of
rﬂ? th d t@g.l ti
comme enee elop existing

tlon@orelgn investment

renegotiations and amendments: This stu

[1As in line with the new types of dispuN

from indirect expropriation. &

¢ A proposed model for n II ‘.iThI uﬂy oses the need of a model
for Jordanian 1lAs. In t |n irect_e rop@«on this thesis proposes an
expropriation clause t pte d Jor, a‘p,'t ing into account all observations

&

contained through S the@ %(J
i\ ] >
c‘ ' ¢ ) c")

Proposed Expropriation Clause for Jordanian I11As

Article (x):
1. A state may not indirectly expropriate an investment owned by a foreign investor in its territory
except: a) for a legitimate public interest; b) on a non-discriminatory basis; c) in accordance with due

process of law; and d) on payment of appropriate compensation when it is proven that the regulatory

\ action taken from the state is an indirect expropriation for foreign investment.
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Indirect expropriation is: The actions or set of sequential regulatory or legislative actions taken by the

host state which have a severe and permanent impact on foreign investment indirectly, that “is not

commensurate with the interest to be achieved from it,” whether it deprive the investor from his right

to exploit, use or dispose of his investment freely, prevents the investor from achieving the desired

profit from the investment, or reduces the value of the investment, even though there is no real transfer

the title of investment property from the investor to the host state or a third party.

For the purposes of this law, the proportionality doctrine adopts in determining the indirect

expropriation of foreign investment.

a) The proportionality doctrine means: a doctrine that balances between protecting the rights of

b)

the state to performing its sovereignty over its territory for achieving the public interest, and
protecting the rights of the investors at the same time, by studying each case individually and
through several stages, begins with an analysis of the negative effects of regulatory actions,
and ends with an analysis of the proportionality between the purpose of the regulatory action
and its negative effects.

The determination whether a regulatory action or a series of regulatory actions of the state
constitutes indirect expropriation in Paragraph 2 requires a case-by-case, fact-based inquiry,

and taking into account the application of the following stages:

1). The “substantial deprivation of the regulatory action" test, which includes the
degree and duration assessments; (2. The "legitimacy of the regulatory action" test, to
determine whether it was non-discriminatory, taken in a bona fide and in accordance
with due process of law; 3). The "a causal relationship between the adopted legitimate
regulatory action and its purpose" test, to determine whether this regulatory action
actually serves a legitimate public purpose and achieves this objective; (4. The
"necessity" test, to determine whether this regulatory action was necessary, and was

the only and the least restrictive for the investment; 5). The " strict sense of
proportionality” test, to determine whether this regulatory action involves

proportionality strict sense, and whether the action’s effects on the investment was
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proportionate or it was too severe relative to the public interest that the state sought to
be realized.

4. For the purposes of this law, the appropriate compensation standard adopts in determining the
compensation value for the indirect expropriation of foreign investment. The appropriate compensation
standard means:

A flexible standard which may range from the payment of full compensation includes the (fair
market value of the investment, profits lost, interest, and any other damages), to the payment
of no compensation at all, taking into account the specific circumstances of each case, and laws

that are considered pertinent.

It should be noted that this model is not strictly binding on the state and that it can adopt it with

some modifications it deems appropriate.

Dy S
N
[ 4 Q‘-_')
&
It should be noted that thi roI se hg luded the elements deemed

important by this thes% be adopte ‘aslab@s for improvement of Jordanian
4 s

expropriation clause\ l \ %(3/

Finally, this theg’éﬁwibut dy (&f:%vbwledge on the interpretation of indirect
|

¢
expropriation%xam' es th naﬁjre(éﬂxisting treaty and arbitral practices on the
"
subject. Jt has'providgd the jentia@bments found in treaty and arbitral practices and
estaw them as criteria for lg})mers, practitioners, investors, and the Jordanian state
\
toneonsider when implementing regulatory measures and assessing their international

rights and obligations. This study is an academic effort to develop the doctrinal
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and it is hoped that it will be useful

opriation,
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direct ex

of in

embodiment
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