CHAPTER 2
CHILDREN’S RIGHTS FROM AN INTERNATIONAL AND ISLAM\z

PERSPECTIVE : cq

2.1 INTRODUCTION
A crucial point that is often overlooked is that children

victims of abuse
and exploitation from as early as their conception to their b dall ‘hrou hout their
do pwho Q?ont

growing years. For instance, one would regularly hear or

regard their foetuses as a living being, and hence or'abortian, h'deb‘q’ébly §
4
legalised murder. It can be argued that under s circumstances, foetuses too, can

be legally protected, although the law w Ewmted’?nd es o& ortion every so

often would remain unnoticed theref resull@weported cases of

illegal abortion would mean that t 3 h @ts to life.

This chapter focuses o |g tso iIdr |H M S|a entailing foetuses that
are physically developed b ose ightto | fe IS IIy protected from the time of
its birth and all throug gI‘OWI ‘a‘ m oth international and Islamic law

standpoints. The ti queffort spent in pro g the rights of children in all aspects

will invariably ence he‘p s'ofch')@mty as they are the ones who will shape
'

the world’Qtur' deve pnient Cha,@gv can be brought about through suitable legal

|mplem , knoﬁ/ ,ﬁech&ical advancement and resources. Undeniably,

N
ch\ ill benefit greatly ﬂ&ﬁbrms of exercising their rights, should they receive

Q@‘*

s and sincere aid from all levels of the social hierarchy.
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Significant strides forward have been made by the Malaysian government with

the support from many NGOs to reduce child poverty, to make schools acces?!o

children are left behind as issues of inclusion and accessibility, and po mains. A

w

report from UNICEF on the issues affecting children in Malaysia reveals that:

{

“You may not see them every day. But there are y children
in Malaysia who still live in poverty; are at ris
exploitation; are embroiled in the justi
disabilities; are indigenous children at risk aveé no .
documentation and are stateless. The lack o ortunities pr efzts L}Y'
them from having access to services vi r achieving t

potential.””1%®

4
This chapter encompasses everythiw the dTﬁnl ion of ‘@3"’, categories
of children, and children’s rights from\h}nal and ic l@iewpoints, to the

issues affecting children in Malaysﬁas’th a spe\*ﬁogis q@\eplight of abandoned
;h" y N,
C.)
-

children. ‘% q
&
N ’,}} $
2.2DEF|N|T|ONOF¢¥' -‘uj-‘lo
et !

There is no‘aniversal cIe of “% 7. Various definitions of “child” have
emerged owing 40 socCie-cul ifferenc ven in law, there are differences in how
! 5 i
the term “child™is defined.'®® The IEWQE\} alaysia makes provisions for every child in
NN
diﬁeren% , basgd.on ircum&ances the child has been put through. It is argued

that&dardised legal meal@{)f the term “child” is needed to ensure consistency

ifferent statues have different interpretations of the term “child”. See Child Act 2001, Majority Act
1, UN Convention on the Rights of the Child (UNCRC), and from Islamic law perspectives, i.e. Figh
Islam.

QUNICEF, Issues Affecting Children in Malaysia, A Brief Look At Child Rights and Issues In
&D sia, at https://www.unicef.org/malaysia/issues-affecting-children-malaysia
7
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and impartiality in legal proceedings and sentencing. A uniform definition of who is a
“child” would leave no room for ambiguity and dispute in legal proceedings. Ar?w,
the harmonisation of the term “child” between the statutes is necessary fo@pose
of protecting the rights of the children.'!° Also, it is important to standa | the laws
related to children, including under civil law and Islamic law of each State in Malaysia
to avoid confusion and to provide further protection for childr%

A child can be defined differently in different leg texts s"]ce every law is

enacted with different objectives. “Children” under UN WGfined as

L ]
“everyone under the age of eighteen (18),” while the ct2001113 Sﬁri@Child
as (a) a person under the age of eighteen :_and (b)"i tior\t?%riminal
proceedings, meaning a person who has atﬁi@ e agT hmina@gnsibility as
prescribed in Section 821 of the Pendh€ode CS<

The Age of Majority Act 1971.defines a\ffd% a Q@n below the age of 18

N,
if there is nodefinition given in any other

&

written law.'® According tq‘s}ﬂ«zia’ wal, t@Adoption Act 1952 defines a
d ag

™D

years.!'® However, this law is o icabl

child as “an unmarried% er the age of t{)v@one and includes a female under
'3

'3
that age who has lf&ivorcedl’ M e theg}/dianship of Infants Act 1961 (GIA)
N . &
& / r >
5 N

L
110 Noor j. Mohd& If\dib uri, Jasri Jamal “Pengharmonian Definisi Kanak-Kanak di
MalaysE Is Cabaran”, Persidang eja Bulat Pengharmonian Undang-Undang Kajian Undang-

tulis, 18 November 2015, .

11 pid.

M 2 of the UN on the Convention on the Rights of the Child (UNCRC)

ion 2 of the Child Act 2001. (Act 611)
ection 82 of the Penal Code states, “Nothing is an offence which is done by a child under ten years.”
t103,s 2.

bid, s 4(c)

17 Noor Aziah Mohd Awal, “Legal Status and Rights of Illegitimate Children in Malaysia: The

Conflicting Rights?” International Survey of Family Law 2009.
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defines a Muslim child as a person under the age of 18 whilst a non-Muslim child is a
person under the age of 21.118 Yv

Islam, being the official religion in Malaysia, and Islamic law bei \cable
to all Muslims in Malaysia, it is important to note the definition of “E& from the
Islamic law standpoint. Islamic law describes a child as a person whoyhas not attained

“wet dreams”.11°

baligh. Baligh for a female is when she starts her menses and tgrm is when he has

While there is a multitude of definitions of term f‘child”,fthis chapter

L ]
concentrates mainly on the child from the day of@l the age o ,'N@OCUS
nt

on babies or infants in the context of child aba?w % pin,&g?Baby’, is
hat has

defined as a very young child, especially orie,t rﬁt yetbegun Ik or talk.1?
Baby dumping cases are moStalikely/to be som set@%he cases where a
victim under age 18 was murderec@jome m\o&er UQ he use of a firearm,

N,
another weapon or poison sin ost R/pica

tho killing an infant in the
instances recorded in recent .news ipp'n

c@wt or putting the infant into a

toilet or latrine.?! % 3 “l 0
N V¢
e &
2.3 CATEGO S C &

’ J (.?
esth afoue_c/a egories of children: (i) illegitimate children;

NN
(i) ado% ren; (i P (childi% who have been abandoned without knowledge
% 9

This on outli

118 No 1361961, s 2(3)(a)(i) and (m&j

18Su n-Nur: 59. See also Muhammad bin Ali bin Muhammad al-Syaukani, Fath al-Qadir, Beirut:

D ikr; Abi al-Sucud, Muhammad bin Muhammad al-cAmady, Tafsir Abi Suud, Beirut: Dar lhya'al-
a

120

bi, Vol 6, 193.
na. 2021. “Meaning of Baby in  English”. Cambridge  Dictionary.
s://dictionary.cambridge.org/dictionary/english/baby.
1

Hubbard, D. 2008. Baby Dumping and Infanticide. (Monograph). Gender Research & Advocacy
Project, Legal Assistance Centre, Windhoek, Namibia. p.2.
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of their lineage); and (iv) stateless children (i.e. without citizenship), identified under
the Shariah and civil courts in Malaysia.'?> However, it is important to note w
classifications tend to vary between Muslim and non-Muslim children. (’}
Children born out of wedlock are considered illegitimate T&us under
common law. It could be argued that regardless of whether the child'i§ illegitimate or

not, every child should be entitled to full recognition as a memgemmily group and

“Legitimacy is the question of status.... This st of le ith be
ated by vigtue of thé™

obtained by being born legitimate or by being,legiti
provision of the Act....” E N ' _\‘-')
_ _ _ J i -
In Malaysia, Section 112 of the Ewdenc?!gSOp(% or thg;vesumptlon
of legitimacy.'?* Section 112 states: 4&\
“The fact that any person was ;during ntim@e of a valid
marriage between his mother and an Br:\e({

inwo hundred and
eighty days after its dissol

benefit from legal rights. In Re Lowe,'? Romer J. said:

'ﬁg.unmarried, shall
man, unless it can
ess to each other at

The presumpti%;tim
the child must be b an T‘:::; riage; (ii) the marriage of the child’s

mother to the must be

mother, the Eshust be born

122 Noof¥AzialHj. Mohd A -Adj{i%?nuri, Jasri Jamal “Pengharmonian Definisi Kanak-Kanak di
Malaysia: Isu & Cabaran”, Persidag@ eja Bulat Pengharmonian Undang-Undang Kajian Undang-
51

] g ulis, 18 November 201 IM.
%2 Ch. 210 at pp. 212-213
e . The Evidence Act 1950 is also applicable to Sabah and Sarawak.
.112 of the Evidence Act 1950, for further reading, please refer to Norliah Ibrahim. Legitimacy,
legitimacy and Legitimation. A comparative study. (Unpublished Master Thesis). [IUM. 1992,
orliah Ibrahim, Najibah Mohd. Zin, Nora Abdul Hak, Roslina Che Soh, Noraini Hashim, Azizah
ohd, Normi Abd. Malek, Mohd. Hisham Mohd Kamal, Family Law (Non-Muslim) in Malaysia. (2013),
IHUM Press, p. 351.
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mother must remain unmarried to be considered as a legitimate child; and (iv) the parties
involved in the marriage must have access to one another at the time when the chw
conceived. (’}

A child is said to be illegitimate when he is born out of wedlock: ever, an
illegitimate child may be legitimated either by statute or procedure butithis only applies
to non-Muslims in Malaysia.*?’ The legitimation process enables a pefson who is born
illegitimately to be subsequently legitimate.'?® In Malaysi DVh

rt deals with the

legitimation of children born out of wedlock is encap ed in) theslegitimacy Act
23

ign under th editi‘rfgrAct

enw iSed a@/%gistered

arria?e inanca@gg or the Civil
Marriage Ordinance 1952, the CW)/Iarriage nan@QOr the Marriage

Ordinance, 1959, Sabah or the Churw Civil

Enactment or Ordinance repeala%y of me sai

March 1982, all marriage %nrv,:

registered in accordan i Ze Law Refo (ﬁ\/ls.aage & Divorce) Act 1976 (LRA)
4 ’ &

Malaysia.®*! For th&w)ses @t& ussicgan “illegitimate child” refers to a child

127 The L%y: Act 196 ?ﬂnto t in Peninsular Malaysia on 23 March 1961 and in Sabah
and Sarawak'em 1 January 1972. The Act,provides for the legitimation of a person by the subsequent
marri his parents. The subseq &%Aarriage must be in accordance with the provisions of the Law
Re riage and Divorce) Act 1976.
. Ny General (Vic.) v Commonwealth (1962) 107 C.L.R. 529 at 589.
% . The Legitimacy Act 1961 is also applicable to Sabah and Sarawak with effect from 1 January
2.
30 See Law Reform (Marriage and Divorce) Act 1976, s. 5.
or Liah lbrahim, Najibah Mohd. Zin, Nora Abdul Hak, Roslina Che Soh, Noraini Hashim, Azizah
ohd, Normi Abd. Malek, Mohd. Hisham Mohd Kamal, Family Law (Non-Muslim) in Malaysia. (2013),
UM Press. p.351.

1961.1%° It is important to understand that the legiti
1961 is acquired by the subsequent marriage o

in accordance with the provisions of the Christian
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that is born out of wedlock and has not been legitimised pursuant to the Legitimacy Act,
1961.

For Muslims in the Federal Territories, the relevant law is found ir@amic
Family Law (Federal Territories) Act 1984.1%2 The Act provides that n paternity
of the child is established in the man where a child born to a woman, who is married to

rovided that the

a man more than six months from the date of the marriage, or withinsfour months after
dissolution of marriage, either by the death of the man or 'che, [i

woman is not remarried. Nevertheless, the man may ow Qr the
L ]

child
Yv

before the court, by the way of /i ’‘an or imprecation. fore, the pat n’ty@child

who is born more than four months®*2 after the di on_of ¢h iage\eﬁ;er by the

death of the man or by divorce shall not be&dd? th\an, u Y;e or any of
o)

Meanwhile, the paternity %childﬁo&be §c@bed to her husband in
% A T

his heirs asserts that the child is his is !;! )

the case of a woman who is not eclar that the period of ‘iddah

iy
5
Q

&
has been completed, whether the ril' or death *él'vorce, and she subsequently
delivers a child, unles%\c was horn less 'thab’our months from the date of the
dissolution of the M’a\ge ei

noted that the legitimation o

¢
Se h3135 rovides for syQt} h intercourse. According to Section 2(1) of
N
h int€rco ?” 1s described as intercourse performed on the erroneous

that the marriage @alid or intercourse by mistake, which also includes

Vi

32 Act 303
ection 112, Islamic Family Law (Federal Territories) Act 1984.
“ Section 111, Islamic Family Law (Federal Territories) Act 1984.
135 Section 113, Islamic Family Law (Federal Territories) Act 1984 (Act 303)
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any intercourse not punishable by hadd in Islam. Hence, when a man has syubhah
intercourse with a woman, and she subsequently delivers a child between six m?ﬂo
four years after the intercourse, the paternity of the child shall be ascribed (o%\lan.
The second category is adopted children, who are described Aﬂdren who
are adopted from the real parents. Under the Adoption Act 1952, an adopted child refers
to an unmarried person under the age of 21 and includes a ferale Under that age who
has been divorced, who is authorised by the court to be ad &:a opted.®® It is to
be noted that the Adoption Act 1952 does not apply to ersen iess s the
by sugch a_persén ‘@Y:mit
th% relig@%—of Islam

notw\on he sta,]g: rights of a

natural son or daughter on the adopte |id.>his isin ith@Qerse in the Quran

which states that a person will not b@a natur \Nxer ,@virtue of a declaration
E y N

if he is not someone’s real sow@eoveﬂ ther have((/ narrations on the unfair

practice during the Jahiliyyah period whieréby a ersc@‘uld adopt someone’s child as

his own while the real % e pro gﬁ}ﬂe n@‘were deprived of his shares.'%
Neverthel custowl ns dg:k% place within the Malay community

where a couple may adopt a ' proérh the child as the son or the daughter of

the male sp S@ the ou:%v 0 ﬁ}%&s him or her. However, it is important to
S

\ - -
he links between thé}hlld and his natural parents are not cut off. For

undi% \d},‘{'

religion of Islam, either to allow the adoption of any
the adoption by any person of a child who acc

is a Muslim.2¥” In other words, Islamic |

L ion 2, Adoption Act 1952.

ection 31, Adoption Act 1952,
38 NJ Coulson A History of Islamic Law (1971) at p. 157 in Mimi Kamariah Majid, Family Law in
laysia, 1999, Malayan Law Journal, p. 217.

Abdul Rahman | Doi Shariah: The Islamic Law (1984) at p. 463 in Mimi Kamariah Majid, Family
Law in Malaysia, 1999. Malayan Law Journal, Kuala Lumpur, p. 217.
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example, a Muslim girl is still required to obtain the consent of her biological father as
the wali or guardian of marriage before getting married. 4 Yv

The third category of children are children who are found in p@j aces
without any information on the whereabouts or lineage of the parents, nown as
lagit, which means something picked up from the ground. Hence, it camechnically refer

re\sMy, the way that

zhab. Shafie defines

orm quno one to

"ax
ut the legal r*t&@%rdian
whilef| desc@s lagit as

nhﬁhel amef@g'from being
known by the public. \) é

In Malaysia, Section 17(e) (%Child%ﬁ%ts efifes an abandoned child

N,
as a child who is in need of car%otectfbn a ein ndoned by his parent or
guardian, who cannot be f Mn al‘l a uate@iries had been made and no

suitable adult is found isWilling and ableg'to Ea@r the child. Additionally, Section
2 F &
vprotécts a

2 of the same act st &Khat the ‘ ild who is below eighteen years of age.

to a child who is abandoned and taken up by someone.* Inte

laqit is defined varies among the four schools of though

laqit as children who are left in places such as the road

claim them as their own, or no one has any knowledg

even though the children are already mumaiyiz.

D

living children who are left by their familw

The final,Categery o disc in this chapter is stateless children. The

!
¢
Convention ss@q to the Status (ﬁ S@RSS Persons 1954 refers to a stateless person

NN
as “a perso is nbt.co ered$ national by any State under the operation of its

>

i %ﬂariah Majid, Family Lag?n Malaysia, 1999. Malayan Law Journal, Kuala Lumpur, p. 218.

: -Karm Zaydan, Majmuah Buhuth Fighiyyah, p. 351 in Mohamad Sujimon, The Problems of
itimate Child (Walad Al-Zina) Foundling (Laqit) in the Sunni Schools of Law, 2010, IITUM Press,

aysia.
}42 umaiyiz is at the age (about 7 years old but before puberty) when they can differentiate good from

. Accessed from https://ms.oxforddictionaries.com/terjemah/bahasa_melayu-
asa_inggeris/mumaiyiz
143 Malaysia. 2001. Child Act (Act 611).
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law.”%* In Malaysia, there are four main groups of stateless children: refugees, laqit,

street children, and certain groups of children in Sabah (a state in Malaysia)?ng

stateless means that these children are denied the right to education an@wt to

medical care, to name a few.*> An estimated 150,000 stateless chiIdrﬂ&n without

citizenship have been reported in Malaysia. Being stateless Iean.h'ese children

vulnerable to discrimination, abuse, exploitation, and human trafficking.'“¢ That is why
e

it is crucial to discuss children’s rights and protect them m' This subject is

discussed further in the sub-chapter to follow. \d
"X

2.4 VIOLATION OF CHILDREN’S RIGHTS AN MPLIC Ns\/"("
ri

As mentioned in the introduction,
,147@ Islamic law. In

I)@Ten were seen as the
N

from the perspectives of internationW)/l

alaysian
Children and the Law, J. Roche saids “‘While \?m te

property of the father, illegitim ren hre saprags { operty of no one,”**® the

socio-legal stigma that eve 'me T ntimes, children born out of wedlock are

forced to confront. Ar%’taate child is 'f'tén@sidered an inferior being, to be
2

&
tolerated but never acceptf \oc ety zg.r,ge. As observed by Cassandra Lee in

&
tion of StatelessiPers 54 as stated in Noor Aziah Hj. Mohd Awal, Al-Adib
Samuri, Jasri “Pen onian DefinisivKanak-Kanak di Malaysia: Isu & Cabaran”, Persidangan
Meja Bu% armonia a'ﬂgUrQa_ Kajian Undang-Undang Bertulis, 18 November 2015,
IKIM, pa362.
145y “UNHCR Welcomes R n@%ﬁ Commitment by Malaysia to End Statelessness” 10" October
20 a https://www.unhcr.org/en-my/news/press/2019/10/5d9e963d4/unhcr-welcomes-renewed-
nt-by-malaysia-to-end-statelessness.html
Mayberry, “Malaysia is home to an estimated 150,000 stateless children”, accessed on 4™ January
7 at http://www.aljazeera.com/indepth/features/2014/07/malaysia-stateless-children-legal-limbo-

0147149248312626.html
iscussion on Malaysian law will emphasise on Federal Constitution, Penal Code and Child Act.
Roche, J. in International Encyclopedia of the Social & Behavioral Sciences, 2001
https://www.sciencedirect.com/topics/social-sciences/illegitimate-child
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her persuasive article Illegitimacy and Inheritance in Malaysia: Two Cautionary Tales,
she writes, “In simple terms, a “legitimate child” is a child born in wedlock or

been legitimised pursuant to the provisions of the Legitimacy Act, 1961£°14% Avchild
born out of wedlock can be legitimised through the subsequent marﬂ%pf his/her
parents.*®° Children born out of wedlock are commonly known to be raised by a single
parent who is usually the mother or in most cases abandone IM be argued that
illegitimate children are usually born with a bleak f@ strive harder and
grapple with additional issues such as poor health at bi r bei g.bﬂmdre at birth

X

due to having a young mother, especially those bor ide a hospit *tt‘@\l'hey

also tend to experience delayed developmentsyi y child esu@ in poor

academic performance due to the absencw pares‘t 0 arents@‘g. feelings of
inferiority, among other things.t*! ) &

The impact of birthing an @Bimate chi ggr ﬁh-up in a single-parent
N,
household can leave significan ane%t scars an these.innocent lives as revealed

&
in a study on the effects of medll Irths on c@en. The study highlights the

sufferings of these chi%g: emot
4

nal n'('j'be@ioural problems, physical abuse,
&
exposure to cigaret wohol, gressgjan increased propensity to engage in

violent, delinquent, ane crimi aviou.@éor school performance, expulsion from
¢

!
school, diffi Wela ng gr 'fie'ati@caoor impulse control and a weaker sense of
%v NN

conscie% nse of rsus '&Bng_lsz
: 5 4
SS

1

%a Lee, “Illegitimacy a\ld Inheritance in Malaysia: Two Cautionary Tales, 2019 at

49
https: .thomasphilip.com.my/articles/illegitimacy-and-inheritance-in-malaysia-two-cautionary-
ections 4 and 5 of the Legitimacy Act, 1961.
51

chel Filinson, Illegitimate Birth and Deprivation: Recent Findings from an Exploratory Study
artment of Behavioral Sciences, Purdue University Calumet, Hammond, USA, Sot. SC;. Med. Vol.
. No. 4, pp. 307-~314, 1985.
152 Carmen Solomon-Fears, Non-Marital Birth: An Overview, Congressional Research Service, 2014.
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Even more disturbing is the fact that these children will almost alway?nr
recover from these psychological and behavioural ordeals, therefore d&\ﬂm the
normal progression of their life, compared to the life a legitimate child W;Qgenerally
experience. Y'

Congruently, adopted children too, are heavily a ectN/ their ill-fated
circumstances, which allow for deep, embedded dilemma as c'f their lives that
often carries on to their adult years. Brodzinsky suggests “as chil VX u%(t'hey

osocial well e'ng\‘%“‘ This
ted&ﬁdﬁjr;l ally develop

a self-concept (how they see themselves) S -esteeim W mu@ggy like what

develop a positive sense of their identity, a sense of

concept is rationalised by Okun who justifies t

they see) and ultimately, they learn t comfortable w em@%s. Adoption may

make normal childhood issues of at@sent, los %c_- @454 complicated.

N
In a study conducted . S&war on Tf&@chological Issues Faced
by Adopted Children and Qiult Y he I vered th@se who were adopted “felt
rejected and abandone% birth paren " ﬁcﬁpanied by feelings of grief, loss,

and a damaged sens self-estfe ’ avin%{hese children with a permanent thought
construct that semet m 'een (v-)%ﬁg with them for their parents to opt to
¢
give them away, a feeling that nrﬁt lé;r?placed even if they are loved and supported
% NN
by their% pargh amilys.Schwartz quotes the psychologist, Eric Erikson,
A c}‘}"
N
= insky D, editor. The Psychology of Adoption. Oxford; Oxford University Press; 1990.
kun BF, Anderson CM. Understanding Diverse Families: What Practitioners Need to Know. New
@r - Guilford Press; 1996. p. 376.

Allan N. Schwartz, "Psychological Issues Faced by Adopted Children and Adults" American
ddiction Centre, at https://www.mentalhelp.net/parenting/psychological-issues-faced-by-adopted-
children-and-adults/
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who wrote that “adolescence involves a search for self-identity.”** In most adoption

cases where the genetic background is unknown to the adoptive family, the Tﬂe

would be left with a huge gap to fill on the commonly pondered theoretica@on of

“Who am 1?” *

Through the medical lens, research has shown that adopted ren who feel

abandoned would show the symptoms such as aggressio anNgry behaviour,
withdrawal, sadness, self-image problems, daydreaming, 'CE;y fa’ling asleep and
ity.

@
Given these facts, it is evident that the grie adopted chil re' (@ence

inKtﬁe ion@gess is an

:
i 'nﬂs to~the ad Y;hild a new
affiliation, new social network, new wg&es and e ioné’fﬁndards. Support

from knowledgeable health care proyviders is inva\le h m‘@radoptive parents and

0N

heir child. 6 7 O)

s ‘%ﬁ} &$
con

is real and should not be denied or avoided es

important and challenging social situatio

>

suﬁéd as a serious traumatic

Comparably, abawhnt l %
occurrence in a child’s% ould trigge I‘Ile[ny@ess factors in the development of

a child thus, negatiw&affectir' N ansg)f their personal growth. The welfare
of the child poﬂb i '

“based on pEE a
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The dimensions of the environment fostering the healthy development of the
child are: stability, continuity and positive feelings, mainly love,”**® as descrlbe
article, Complex Trauma of Abandoned Children and Adoption as a Hea@:
Abandoned children often suffer from anger, grief and subsequently inf complex
issues. Dr. Jonice has thoroughly discussed the three main |53chd by the
abandoned child as reproduced below:

1. Trusting others: When your parent abandons you, Zhe |'; violating your

most basic human need, which is to have parents who and nj If the one
who is meant to love and care for you the most in this leaves yo b&c@ very
difficult to believe that anyone and everyone w 0 y@ll not do

-guard fOI’@)SSIbHIty of

being abandoned again. It’s hard to t }ur partner;fifend @ved one has your

best interests in mind. This holtﬁasu bac %‘or J@*rlch deep, trusting
C.)

relationships. ‘% Q-
S o
2. Guilt and shame: All aba ne] @Iy mystified about why their
the

parents left them. Man with the fa t hat @ is no good explanation because,
4

let’s face it, apart from death thf \'xe\good gsa n for a parent to leave a child. In the

absence of a Io aI explanati

hild @fany tends to blame herself. This sets up
a pattern o 1 de ply r (ﬁsﬂ(l-ej or her parent’s choice to leave her. The

the same. You may end up living your lifésgons tlyoﬁn

abandonéd child oftef’ gro 'yptosé\gglewnh guilt and shame.

3. &f worth: “How co@y own parent leave me?” the abandoned child

@ Being left by the one who brought you into this world naturally makes you
Q Ana Muntean, Mihaela Tomita, Violeta Stan, Complex Trauma of Abandoned Children and Adoption

as a Healing Process, Procedia (Social and Behavioral Sciences) Vol. 46, 2012, pg. 273-276.
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wonder what is wrong with you. The abandoned child is set up to never feel good
enough. Deeply, painfully, he feels unworthy of true love and commitment.*®

Under those circumstances, abandoned children usually grow @Iing
with separation anxiety and its severity would be damaging for the chil ntreated.
Jane Leonard highlights the ways in which child abandonment mayW‘est itself in
children: constant worry about being abandoned, anxiety or paniC*when a parent or
caregiver drops them at school or day care, clinginess, fea &;ﬂine, including at
bedtime, frequent illness (which often has no apparent ical auWation, low

L ]
self-esteem, addiction, disordered eating, Iashing@others (eit phy;s{e\grly or

4 b
N Yb/

On the whole, the fear of abandonmsw ta mfdic onditi nd therefore,

cannot be diagnosed by a doctor. Wh\bason for fa nment is vague,

medical professionals do acknowledge,i existen\m%er'

a child’s mental, emotional, ph%d befhvioupelidev
’ |ﬁ%gtn ateless children, especially

As a final point, Msmz s j
illegitimate and aband dren, isia ch Ieﬁgﬁbissue to overcome given that the
4 ¢ &

has gomplex bureaucratic process that only

verbally) and self-harm.*6°

s if left untreated on

3

ent.

4y,

}

National Registrati epartmei

allows a child toyfollowthe ci
#

are declared an wargan aié” erjr%n-citizen in their birth certificate. The child
\
S qhtly

of other. Furthermore, abandoned children

would s have t 'pplyf green identity card which is issued to temporary

Y-v
residentsyor people with no cii{%s’nip.

onice, “How to Overcome Abandonment Issues from Childhood” at https://drjonicewebb.com/the-3-
ain-issues-of-the-abandoned-child-in-adulthood/.

160 |_eonard, J. What to Know About Abandonment Issues, Medical News Today, Feb 26, 2020.
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The US Department of State has identified the plight of stateless individuals

in the following manner: Yv

“Without citizenship, stateless people have no legal protection a%
no right to vote, and they often lack access to education,
employment, health care, registration of birth, marriage or deatft;,
property rights. Stateless people may also encounte vel
restrictions, social exclusion, and heightened vulnerability t%ﬁal
and physical violence, exploitation, trafficking in persw ib
displacement, and other abuses.”6!

le

As a result, stateless children are deprived of their rights ougli their residency

within a country is recognised. The institute of statelessness as uwﬂwe ian

N
Post defined the dilemma faced by a stateless per@\lows: fte en'edkfi&ess to

. _ _ 4

education, healthcare and other services, no rig passport; le to‘fegzzlly Cross
international borders, may have to join Ee force ‘at arIyQQ the status of
statelessness may be passed down ir childre expo@ to harassment,

. _ %) A
discrimination and predatory prac y uncert n e@osure to other forms of
& A

162

insecurity. \ Aé}—

This raises the queéstien,of how bei stat@@s in this modern time would
impact the lives of th%g:o n‘ebhj;lrat\/gality? How does the system of
government allow Nersor] to\l*displaéj and alienated in their birth country,

>

among the peo N h re‘t e,lang)@'e, race and culture? In an online published
f—J '
Werld's Stateles the@hor writes:

afted in a way that takes the possession of
tatelessness is the neglected, in fact largely
rgotten state of ex n. To exercise rights or access services, to be

;\treated as belonging or even with respect — in practice commonly

book titled@v £
%ern bu{ea sa
n

a nationality as the nor

requires a nationality.”63

OJS Department of State, Bureau of Population, Refugees and Migration, “Statelessness”
Athira Nortajudin, 27" March 2020, "Malaysia’s Stateless Children” The Asean Post.
163 The World Stateless. "Institute on Statelessness and Inclusion,” Netherland, Dec. 2014.
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While UNCRC firmly supports the notion that every child born should be

entitled to a name and nationality, stateless children share similar feelings of frustration,

discrimination and despair that will, consequently, profoundly affect their allty to
enjoy their childhood, lead a healthy life, study and fulfil their ambiti In the words
of the former UN High Commissioner for Refugees, Antdnio G%
sta%ﬂess can set
h ughrgut their
ion; frustration and
Allc ilwld
L ]
N4
. (e
A formerly stateless Kenyan Nubian , Issa ?b ul Faraj had*openly

declared that: \ Y

ist. Yi~cally
your house and
nsi@v;% a crime.
live?*How do you
look for a job? You can’t a  XO! can’t transact
business, and you cannot‘ewn anythin®; because yoiirdon’t exist.”16®

“In the short time that children get to be children
in stone grave problems that will haunt th
childhoods and sentence them to a life of discrimi
despair... None of our children should be state
belong.”164

“In Kenya, if you do not have an

9 Q—
With this huge depriM 0 sens@?’lbelonging and a sense of

displacement, the frustﬁionszced by these a]el@ildren are not only internal but

more so externally Wwa dw N@ rid g@ge. Presumably, they would feel like
foreigners in thei&blrth m‘@ stig@tion that the Universal Declaration of

Human Right%\o efad thgﬁeclaration that “Everyone has the right to a
nationali %
&

S
i

o*

a

b=

O
<
A 3
\03

éUNHCR, “UNHCR report reveals debilitating impact statelessness children” 3 Nov 2015, at
tps:

L

/lwww.unhcr.org/en-my/news/press/2015/11/563762946/unhcr-report-reveals-debilitating-impact-
statelessness-children.html.
> 1bid.
166 Universal Declaration of Human Rights, Article 15.
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Children today are still being victimised and their rights are violated on so many levels

on a daily basis. Unlike most children around the world whose births are eagerly ?ﬂd

and celebrated on joyous occasions, such as baby showers and birthday%\nily,

friends and to some extent society, illegitimate, abandoned, adopt stateless

children never truly have the same experience. The reality is that it is?f’y likely that

the birth and future of such children be bleak and filled with uncertainty. Therefore, it
ey

is society’s responsibility to ensure that these ill-fated chil ive 'i decent life and

future. .\d
X

é | &
2.4.1 Children’s Rights under International 4 \Y

Child abandonment has received incﬂ@ﬁe i ionin st few years,

and many solutions have been propo % harsher

centres to an anonymous, safe drop@jite; how\l,\& g@\available to show the
effectiveness of any approach,%over&chin pmliczs‘gision has been made.®’

The International Society }Prel on of C% buse and Neglect recently

compared definitions c%

was considered ab ﬁg&ln 19?

drafted the followving defini

Itie@%ew teen activity

ountries anbbund some commonality in what

&
0] %&nsultation on Child Abuse Prevention

al(t.x}%’or maltreatment constitutes all forms of

¢ J L;
physical an tional ill-tr tnén - sexual abuse, neglect or negligent treatment or
% NN
comme% ther @ ion, resulting in actual or potential harm to the child’s
F
AN S

Noor Aziah Mohd Awal, “Legal Status and Rights of Illegitimate Children in Malaysia: The
Conflicting Rights?” International Survey of Family Law 2009.
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health, survival, development or dignity in the context of a relationship of responsibility,

trust or power.”68 Yv

Owing to the acceptance by the courts in the past that children po@%\rtain
personal characteristics, many protected rights are deemed necngnder the
constitution. Children’s right to life and all the rights that it entailqare considered

independent rights which should be enjoyed by the children,®°

such'as the opportunity
to be raised and educated, the liberty to work, rest, open aZ'ce their religious or

spiritual beliefs and to be allowed to follow their consciénce, to aw few. In a
L ]

Yv
oes take pr d{ng@er all

other matters. Accordingly, the dominant conc t\itKIft : rest\oggither the

it is erelg\inc ntal fo@ggcisiontobe

favourable to any such party. In theoryathe child shoul Iac@ﬁmly at the centre

legal proceeding, the interests of a child and his wel

parent or an adult third party. In other wor
of such proceedings; hence, this cle implies t \he?o sd inant concern must
lie with promoting his or her bestsi sts. 170 uq 4853

In 1995, the Malaysi \o!m atified the @:RC, an international human
rights treaty which up%%;vn:roliti a'l','ecobm%ic, social, health, and cultural
\ d. ﬁj}%d by the United Nations General

ets o sic standards for the welfare of children

rights of all childr elow 1i3

Assembly on 20,November
¢

at different &s)f their dev
ekc

NN
hildsrigh ?cons-ié?of 54 articles guided by four core principles:
N
9

éWHO. 2021. “Child Abuse and Neglect by Parents and Other Caregivers. World Report on
i

olence and Health.
s://www.who.int/violence injury prevention/violence/world report/chapters/en/. p. 59.
Ibid.
170 Shannon, G. 2005. Child Law. Ireland: Thomson Round Hall.
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@ Survival rights - These are the right to life and the needs that are most basic to
existence including an adequate living standard, shelter, nutrition and access to VMI
Services. (q\

(b) Development rights - These are things which children require ﬁ&r to reach
their fullest potential. They include the right to education, play anmﬂe, cultural
activities, access to information, freedom of thought and cons% d religion.

(© Protection rights - These are rights to be safeguard t aI'forms of abuse,

neglect and exploitation. They cover issues such as sp care or chlldren
torture, and abuses in the criminal justice system, i entinar cfn_{et) child
labour, drug abuse and sexual exploitation. T

\

e an role in their

(d) Participation rights - These rights W
communities and nations. These mclu of expression, t(@%e a say in matters

&

CRC, with reservations,

affecting their lives, freedom of ass c ion and a\mb R/

It is worth mentioning théysmgssent h((,

on 17 February 1995. This aysia’s ra‘% ion of the UNCRC contains

several conditions in tr% «

or modify the Iega!\Qt of tie Visio the UNCRC. Although, Malaysia

i? {Vlﬁaallow the government to exclude

withdrew its re Art 2, 28(1)(b), (), (d) & (&), 28(2), 28(3),

C%’f

40(3)&(4) 4 5 in 1998

NN
DPJ'I ti Pf a chtB’to be under the age of 18 years.
L )
ticle 2 - Principle of rt@r"dlscrlmlnatlon.

§

171 Ibid.

evf re& tions remained as follows:
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iii. Article 7 - Right to be registered at birth and to a name at birth, right to acquire

nationality, the right to be cared for by his/her parents. The State Party obllg

ensure the implementation of these rights, in particular where the child WO\@W

be stateless.

iv. Article 13 - Right to freedom of expression including the@m to seek,
receive and impart information and ideas.

V. Article 14 - Right to freedom of thought, conscien Yl.gl n.

vi. Article 15 - Right to freedom of association to .‘Gﬂmd‘peaceful
assembly. '

vii.  Article 28(1) (a) - State Party obligation

and available free to all. V
viii.  Article 37 - The prohibition c&ua

Any child deprived of h|s/het% mu& be humanity, dignity and

afforded the right to promp \Mce : ' :
At present, M%ﬁ.s' fi eTrese t'o the UNCRC relating to non-
discrimination, * e and l'\ ,174%@dom of thought, conscience, and
&caﬂ

religion, '™ freeqand eemp tr_)&( the primary level,'’® and torture and

l

[

deprivation H@ty 77 The fiv ret} tions were made on the grounds that the
ts ol

atlo pulsory

UNCR wefe. sa o& onform to the Constitution, national laws and

i
>
S

AM Convention on The Rights of the Child, Report on the Round Table Discussion, Kuala
2004.
rt

icle 2, CRC
ticle 7, CRC
Article 14, CRC
5 Article 28 (1)(a), CRC

77 Article 37, CRC




national policies of the Government of Malaysia, including Shariah law.”’® Three
earlier reservations to the UNCRC, namely Article 1 (definition of the child),

13 (freedom of expression) and Article 15 (freedom of assembly and participati ere
withdrawn by the government in 2010. Correspondingly, this is in conﬂM with the
Federal Constitution which sets out the basic human rights standards that also extends

to children as follows: liberty of the person (Article 5); prohibition of'slavery and forced

labour (Article 6), and rights in respect of education (Artic

2.4.2 Children’s Rights under Islamic Law ' _\"}

“...kill not your children because of ng e@ Stenqnﬁg for you
rqfoun andinérleam and its

its <<teption, which is

and for them. " This quotation showcase
preaching that a child has the right todlife from the ti

,@“by the Almighty. As
N
Prophet Muhammad said, “eac is a s?leph and of you is responsible for

&
his flock. The ruler is a shepqihd isl onsible f(@ﬂock. A man is the shepherd

of his family and is res% or his flock. v{/on@ is the shepherd of her husband’s

4 ¢ &
household and is ;@ble fo[ \tec » 180 This is a clear indication of the emphasis
tea 1

considered to be sacred, and that t ild wil %d

placed by Islam,'\ Ings 'port f family expansion and caring for one’s
¢

offspring aeﬂ%ly member T{e E(_)/r ct Islamic advice for raising and rearing
ersrall

N
childre% aspects ‘,Iife. like Islam itself, it is holistic advice. Physical,
emational, and spiritual wellb @ére all equally important. Unfortunately, there have
8 Tkim Views, Regulating Children’s Rights, Star Online, 12" October 2010, retrieved from
s://www.thestar.com.my/opinion/letters/2010/10/12/regulating-childrens-rights.

Quran: 6:151
180 Saheeh Bukhari & Muslim
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been many misconceptions on the Shariah rulings pertaining to children’s rights when
in reality, Islam places the interest of the child above all else. Malaysia is one of?&w
countries that has a dual system of law, civil and Shariah law. In matter@}ning
the rights of Muslim children, “the Shariah shall be taken as the defi source of
social interests because Islam enjoys a unique and exalted positiongby the Federal

Constitution.”®! \,

Moreover, the protection received by children und zh is'holistic because

it addresses and recognises the intrinsic plight of every child in awe truth. In
"y

Malaysia, the law applicable to Muslims, other tha tutes of g a' a&@ation

which apply to both Muslims and non-Muinm? am% Sha@ and the
badied 1 i ctments. 182

us st a

Rules concerning the abandoned child&ara)f Islamic family I@nd are to be dealt
a@ents do not contain

N
i forthe la aqoplic@éﬂ in such a case is Islamic

20
Awgi{tration of Islamic Law in Malaysia (Ikim 2000).
is ntrg‘s-tj to the state as set out in the Federal Constitution in
Except with respect to the Federal Territories of Kuala
nd personal and family law of persons professing the
ing to succession, testate and intestate, betrothal, marriage,
egitimacy, guardianship...." See List Il, State List, Ninth

ncludi#g

Lumpur, Lab

religion m il

divorce&, 0 maintenance, adoptian,
is pr

Sche rt. 95B) (1) (a).

184 provided in the Islamic Civih’mcedure of the state enactments that where no provision is stated
S Ny under the enactments, the court will refer to Hukum Syara'. See for example Shariah Civil
e Code Enactment (Selangor). 1991, s. 253(2). Hukum Syara' refers to Islamic law of the
gnised madhhab. See Administration of Islamic Law (Federal Territories Act 1993, s. 2. However,
the new enactments. i.e. in Kelantan. Malacca and Selangor. Hukum Syara' is defined as Hukum
ra' based on the school of Shafie or any of the school of Maliki. Hanafi or Hanbali. See Islamic Family
aw (Kelantan) Enactment 2002, (No. 6), s. 2(1), Islamic Family Law (state of Selangor) Enactment

2003 (No. 2), s. 2(1) & Islamic Family Law (Malacca) Enactment 2002 (No. 12), s. 2(1). 41
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honour, right to property and protection of property, right to maintenance (including
food/suckling and clothing), right to medical treatment, right to accommodatiow
to progeny, and right to education.*®® All these rights have been codifi@n the
Islamic Family Law Act/enactment of the states in Malaysia which pro t the duty
to maintain the children is imposed on the father.!8 Rules concerning'the abandoned
child are part of Islamic family law and should be dealt with Mate enactments.
The state enactments do not contain provisions on abandon %;1 t'ut the Child Act
2001 does. An abandoned child is also known as a foundling (I qiw‘n Islamic

Yw

legal viewpoint. As regards the protection of the aba ed child’s ri ht' t@ntity,

“Call them by (the names
sight of Allah. But if ye
your brothers in faith

upon birth is more of % ism by

Islamic law, this&aﬁ?e fall* un\the c@g{pt of protecting public interest (al-
&

masalih al-muEw i ' arto @itizenship of the child being determined

by boundaQ' and’limitatio

ere@ it is appropriate to impose rules concerning
the detefmination of {p nfor a@i’s citizenship to ensure that citizenship belongs
Y .
to K lar state based on |ts(\é3ea or location.
85 ie Mahmud Saedon Awang Othman, 1998, “Hak Kanak-Kanak Menurut Pandangan Islam”. Vol. 6.
la Lumpur: Dewan Bahasa Dan Pustaka, pp. 96-110.

% Section 72 of the Islamic Family Law (Federal Territories) Act, 1984.
187 Al-Quran, Surah Al-Ahzab verse 5

he a}e{g} ntrol and monitor its citizens. In
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On another note, Islamic law also recognises foster care which is described as
foster parenting that does not affect the natural status of the child. In line vwme
provisions in the UNCRC, the Covenant on the Rights of the Child in@QOOS
(CRCI) emphasises the protection of the right of the abandoned child t ity which

includes their name, title, and nationality. Other than that, the CRCI provides that

abandoned children will have the right to guardianship ot rwadoption which
\ n

Meanwhile, on the issue of abandoned Muslim ¢hildren i , an NGO

renders paternity status that is not recognised in Islamic law:

Ay
known as Sisters in Islam (SIS) has questioned the n register th r'a@f the

Muslim children as “binti/bin Abdullah” when t 0 W‘t i on@‘ the date

sions,@x—e emotional

well-being and future of the children)\%)(ionale fo is @ is unfair for the

p@umably the sin of the

N,
parents for conceiving the chilz%marrﬁge. art fr@é?nat, SIS pointed out that

the biological father is denli' g%mtT Xergise all@rental responsibilities and to
confer all rights the cl% titled t@ wh "hlis@e 1s not included in the child’s
’ &)
name.'®® NevertheleSs, it is i \m\ not@é(ha
Registration Department (N S bel@éd to be originated from a fatwa states that
’ J (,Prl
a pregnant nmay get ma edto @ ther of the child, but it has been established
Qf NN
that “th n nnochDgJ'gnised%?the father of the unborn baby, the baby cannot

inh

t the ruling issued by the National

=3

a4

m him, cannot be h@hram (unmarriageable kin) and the man cannot be

zizah Mohd. 2011. “Abandoned Children’s Right to Identity Protection in Malaysia” US-China Law
eview. Vol. 8:389: p 389-400.

etter to Editor “Respect a Child’s Right to a Name”, an Identity and Family, 6 November 2011.
isters in Islam). Accessed at http://sistersinislam.org.my/news.php?item.927.8 on 5™ January 2017.

190 1bid.

it
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the baby's guardian.” However, it is also stated in the Qur’an that no one is to bear the
burden of another, nor passes one's burden to another.®* From another perspect?ﬁs
injunction should act as guidance towards compassionate care and make

fulfil the obligation of providing in the best interests of the child. Unﬂ&ately, this
NRD ruling has punished innocent children forcing them to bear t ?den of their

parents’ actions.

Additionally, SIS has railed against the inj z IIing a child

“illegitimate” because it will deprive the child of its righ den tl s a famlly
member. Over the years, SIS highlighted that the received \ge of
complaints about the rights of children born o lo k md out of

ould,@x;ed that this

ut @I*Tor identity card

wedlock but born within a marriage and a ted |Idnin

issue does not only arise at the tme\%@ registrati

application, school registration, mar urposes; g)o t@eaths of their parents.
N,

and c%'@lons that affect children
g3 Ov%ll, this principle is upheld by

a d’ a@ s law-making process.

ere é\(an to refer to Sections 13 and 13A of

should be to uphold the best.i ter S o]\
an ts,

Islamic teachings, unix%

Related to above, 't

the Births and @iegis
“N %andi g an ingi the” foregoing provisions of this Act,
: Hebitima ;glg

t 1957%.Section 13 states as follows:

1ld, no person shall as father of the
rmation concerning the birth of the

give-
gistrar shall' not enter in the register the name of any

and the
%rson as father of th c@%ﬂ except at the joint request of the mother
\ d the person acknowledging himself to be the father of the child,

I-Quran, Surah Fatir verse 18.
3 SIS believes that there must not be any markings on the birth certificate or identity cards to indicate
the child was conceived or born out of wedlock to prevent further stigmatisation of the child. See
etter to Editor. “Respect a Child’s Right to a Name”, an Identity and Family, 6 November 201 1. (Sisters
in Islam). Accessed at http://sistersinislam.org.my/news.php?item.927.8 on 5 January 2017.
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and that person shall, in that case, sign the register together with the
mother.”1%

Meanwhile, Section 13A states that: \z

(1)“The surname, if any, to be entered in respect of a legitimate %
shall not ordinarily be the surname, if any, of the father. ib
(2) The surname, if any, to be entered in respect of an illegitimate chi
may where the mother is the informant and volunt e
information, be the surname of the mother; provided that whege the
person acknowledging himself to be the father of t ild in
accordance with Section 13 request so, the surna be the
surname of that person.”* .i '

On a related note, it has been argued that the ratignale rw the titles

@

the nieed d‘tc@?‘the
ve% at@'('c?hild is a

haexbee ttribu@;ﬂBinti, and

it is common among Malaysian Mawaidering t ey@%mt usually have

surnames or family names.*’ This iﬁu'ﬁe with \N-&th @Stration Order 8/2009
S il

which states under Section 13 s and De aReéqu tion Act (Act 299), the

surnames of illegitimate chi m 01 € Bin/Bintj~Abdullah or Asma Al-Husna.!%
In a Court of Appeal % uple insiste :Dle N@D should replace the surname of

&
their child bearinz(wne 4 AiD »with gu)f the child’s father name in the birth
e

certificate. It is mote we co l&decision was not in line with the fatwa

of “bin” or “binti” into the names of Muslim child
lineage for inheritance purposes.®® The titles

biological child (legitimate child) of the pafent

!
¢
itima I\/Iﬁsl'@j('c%ild.199 A possible explanation for this is that

issued conce:g@w ille

the scope’o

\ - - - - -
RD'cRy extends to civil matters while the issue relating

-% S’
194 Sectio of Births and Deaths I%glstration Act 1957.
. &1 13A of Births and Deaths Registration Act 1957.

Why Muslims have ‘bin’ or ‘binti’ in their names. Retrieved from www.dailyexpress.com.my,
January 2017.
id.

ection 13 of Births and Deaths Registration Act (Act 299)

N.a. 29" July 2017. JAKIM awaits apex court decision on surname of illegitimate Muslim children,
retrieved from www.malaymail.com on 19 September 2018.
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to the Births and Deaths Registration Act 1957 involves illegitimate Muslim and non-
Muslim children. The decision of the Court of Appeal attracted many comme

the public who expressed their concerns about letting the name of the fath@d by
illegitimate children as it would make it impossible to differentiate be egltlmate

and illegitimate children. Nevertheless, the Federal Court in a majoritys-3 decision has

’7‘1

ruled that a Muslim child conceived out of wedlock canno M father's name.
However, the Federal Court also issued a consequential r the NRD director-

general to remove “bin Abdullah” from the birth certifi of th CWe case.?%
®

Some claim that the name of a child falls under the ity of the N D’ar@t the
underlying matter does not concern legitimac po% i, it i@ﬁued that

urt to@}; the overlap

usli <<1n any event, the
O

A
&

In a paper publlshed | ic 'Ghrnal he rezQ er, Mahamad Naser bin
Disa sheds some light on t bia j abo @ implementation of Shariah
atters! con {n ildren’s rights. The author also

observes, “it is justi @n leg%.ure to make the necessary amendment
to give enhanc e tof the will of the people and the religious
duty of the b order to ote'ct QJd safeguard our children’s right to a decent

%be(ﬁwbedn oé\necessary given the special position of Islam in

5201 NV
1 Constitution. \t:.3

perhaps the best avenue is to refer the mattw S
between Shariah matters and civil matters cacerning

law should be clarified to avoid fur nfusion\tth

law in Malaysia espe

upbringifig

% Murni Wan Omar, 7™ February 2018, “NRD right in referring to fatwa in case of Muslim child born
of wedlock, court told.” Retrieved from www.nst.com.my on 19" September 2018.
! Mahamad Naser Disa, “An Evaluation of the Implementation of Shariah Law in Malaysia in Protecting
the Rights of the Children” Al-Itgan, Vol. No. 2, Issue No. 2, June 2018, 5-19, IIUM Press.
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Undoubtedly, the best interests of the child must be the primary concern in the
establishment of all laws, policies, and decisions which may affect the childreyks
has been noted, this principle is also upheld by Islamic teachings, univ@man
rights, and Malaysia’s law-making process. It is argued that the inte ion of the
best interests of the child principle should accommodate Islamiciaw principles.

Because decisions of the court may become precedent, cases uMcided carefully
and the courts have to treat the welfare of the children as acourt consideration
when taking into account the divergent opinions and justification .\d
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In conclusion, given the tragic and W;; hi every,é;aoned child,
a@‘by the traumatic

vwe irit*of the child would be
5. 0

one can be certain that his or her futtire, would be grea

©

event of the abandonment itself. W akes or \k@

°

his or her resilience in resumingsli r the"tribu ians ed. The resilience of the

&
child is generally based hi orI e nal@cteristics along with their
interactional and envi t; factors. To ut'itdb'erently, a child who succeeds in
4 f &
conquering his or adversit" \'rd\ omp%.uauma faced during the time of the

abandonment, better ‘and bri ture C%’Instance, is a child who is capable of

developing %e attachme
resilien%% an M

Yv
circumstances in order to ach@ better and brighter future for not only himself but

\Aﬂ'thbct?e adoptive family. This is what defines a

N
whc& able to make the best out of their worst

the child was conceived or born out of wedlock to prevent further stigmatisation of the child. See
ter to Editor “Respect a Child’s Right to a Name”, an Identity and Family, 6 November 201 1. (Sisters
in Islam). Accessed at http:/sistersinislam.org.my/news.php?item.927.8 on 5" January 2017.

73

&gs believes that there must not be any markings on the birth certificate or identity cards to indicate
t
et



http://sistersinislam.org.my/news.php?item.927.8

his own future family and his lineage. These are the children who need our help and
only when we invest in our children and strengthen our institutions to operatew
child-friendly lens will we allow for a tangible advancement to take shape i@sia’s
development. *

This chapter presents an extensive discussion on the four cat&w& of children
and the effects of being illegitimate, adopted, abandoned and/or stateless from a medical
and socio-cultural perspective, the extent to which int Xl.a d Islamic laws

protect the rights of these four groups of children, an soluti anome the
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t both finte tidniqai‘/'and
n of ¢hi . Ideally, what is
e

needed is a broad-based constituency in favour, ‘of cb'\ldr ! righ%&ﬁcaﬂon and

advocacy thus need to be at the core o@s to expa
human rights. It must be reiterated We are a!\mﬁ%s'

problems faced by each group. This paper also revea

Islamic law have adequate provisions for the

al %standing of basic
A

1%1'all our children. We
&0
N

need to have a genuinely shar t angh sustained’ follow-up to encourage
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Children who % cted to’abus ‘g'actbvould not be able to enjoy their

/

these future goal-setters.
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rights without the prétection of |t As v%(be explained in the next chapter on the
Malaysian legalgframéwork ildren’s (B%fs, Malaysia has in place laws to protect
firstiaifl a eljl nderstanding of the rights of children from
_ N
various &g{l/ specfives.
and theifyrights, it would be diﬂi@}it to ensure that the welfare of children is protected.

o !
children. It i %tant
ithout<a'clear understanding of the categories of children
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