CHAPTER 3: CONTEXTUALISATION OF THE MAQASID APPROACH IN
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THE CASE OF ILLEGITIMATE CHILD

3.0 Introduction

This chapter discusses issues on illegitimate child from %{nic family law
ate

perspective. The study also refers to a relevant fatwa issu twa authorities

as well as cases law. These are essential in order to stan Mgciate the

Y
inherent issues on the illegitimate child in the Malaysian context. iugfmainly

refers to Selangor Enactment as it has not |gn@ : erencg with the
enactments of other States and Federal C#) Fin&fiy, thi chap@analyses and
contextualise the nasab status of an |N child fr

i the @ic jurisprudence
perspective in light of Magasid a M Ac@y t
? 0

{E[%ctive is to crystallize
the idea of Magasid approac oring the nﬁlia@es, precisely the nasab

status. N
F s

3.1 lllegiti te@ Q ?‘Qﬁb .

1 Hlegitima i romﬁ? amily;Law Perspective

4
There a%;pes of ylawiﬁp;rating in Malaysia, one for the Muslim and the

othAfor the non-Muinrr@dslims are governed by Islamic family law system.

On\?other hand, The Law Reform (Marriage and Divorce) Act 1976, which was

/
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enforced throughout Malaysia from 1 March 1982, governs the Chinese as well as

Hindus and other religions.?*® T

However, the recent amendments to the law that came into force ecember
2018 also affect the act. Accordingly, in the context of one of a%ouse that has
converted to Islam, Section 51 of the Principal Act has been gmen to allow either

party or both parties, to a marriage to petition for a d th'e civil court.?®

Previously, the right to petition for divorce would only ailable t n-Muslim
L ]
| &
spouse. g
<

Moreover, if a converted spouse dies bef th on

maru@;‘rs dissolved,
. the®<$iving children of

a marriage and the parents o r%eased &ad SpoUse to be entitled to

; \
participate in the distribution z%atrl nial ;assets z@e deceased.?’” The non-

\
converted spouse and other non- Musllm family members formerly did not have the

- vV ¥ o=

right to inherit from the converted unless the converted spouse had specifically

P AR AN

bequeathed some of hIS assets to the non- Musllm family members.

As a Federa (;@s sU!g o%e{ Sé? and three Federal Territories, Malaysia has

the new section 51A of the Act allo G)nvmg Spo

federal 0 ies |t|es Generally, States have legislative and

exeguti authorlty over matt@!’latlng to Islamic Law, including Syariah Courts.?®

Ralhana ‘A Study of Islamic Family Law in Malaysia: A Select Bibliography.”
2% |_aw Reform (Marriage & Divorce) (Amendment) Act (2017).

257 Section 51A of Law Reform (Marriage & Divorce) (Amendment) Act (2017).
258 Federal Constitution Ninth Schedule State List (l1).
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However, the Federation has legislative and executive authority concerning matters

relating to Islamic law, including Syariah Courts.?® T
Basically, in Malaysia, there are three court systems -the civil ¢ tem, the

Syariah court system and the native court system. The word civig used here in
contradistinction with Islam. The civil court system could be_regardéed as the general
court system that applies laws of general application. Th rt Cclurt system is to

apply Islamic law for Muslims, and the native court sy is to apWe law for

non-Muslim natives in Sabah and Sarawak.*° é J ! _\c}
4
<

In civil matters, the Federal Constitution pr%;at arl courtség.jurisdiction
over Muslims in respect of the mattha State LiStyi th@%‘ Schedule to the

Federal Constitution. Examples ar(%onal &% %ﬁMuslims relating to
N
succession, betrothal, marria% 0 i Q‘:b
S,

orce, maiptenanc uardianship, adoption,

legitimacy, charitable and_reli us’\ akat @lh, baitul-mal and similar
religious revenue, mo% ame a few. ::.c,’or ingly, nasab issue or the issue of a
s

child's Iegitimacywlim vrl \ehe rd in yariah court.
&

N, c,%J
Sections 2, % 111 and Z{n @ tates enactments of Islamic Family Laws
ék— >
provide% provisions Pting@he status of an illegitimate child. For instance,
refeﬂ&

o0 the Islamic Famil@v (State of Selangor) Enactment 2003, the sections
%ented in the following table.

NI

259 Federal Constitution Ninth Schedule State List (I).
260 Shuaib, Powers and Jurisdiction of Syariah Courts in Malaysia. p. 50.
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Table 2.0: Relevant Provisions on lllegitimate Child under the Islamic Family (State

of Selangor) Enactment 2003

Section

Provision

2. Interpretation.

“illegitimate” in relation to a child, means born out of
wedlock but not as a result of syubhah intercourse,

81. Duty to maintain
illegitimate children.

(1) If a woman neglects or refuses to maintain her
illegitimate child who is unable to maintain himself or
herself, other than a child born as a result of rape, the Court,
upon proof thereof, may order the woman to make such
monthly allowance as the Court thinks reasonable.

(2) A monthly allowance under this section shall be payable
from the date of commencement of the neglect or refusal to
maintain or from such later date as may be specmed in the
order.

86. Custody  of
illegitimate children

The custody of |Ileg|t|mate chlldren appertalns excluswely to
the mother and her relatlons <

111.  Ascription of
paternity.

Where a child is born to a woman who is married to a man
more than six gamariah months from the date of the
marriage or within four gamariah years after dissolution of
the marriage either by the death of the man or by divorce,
and the woman not having remarried, the nasab or paternity
of the child is established in the man, but the man may, by
way of /i‘an or imprecation disavow or disclaim the child
before the Court.

112. Birth more than®

four  years  after
dissolution , Of
marriage. '

Where the child is born more than four gamariah years after
the dissolution of the marriage either by the death of the man
or by divorce, the paternity of the child shall not be

established in the man unless he or any of his heirs asserts
| that the child is his issue.

Generally, sheré are Similafities in“provisions between the provisions in the Islamic

family Iév\{ enactment of other.§tates and the federal territories, with slight differences

in Certain numbers of sections. Accordingly, while section 2 concerning interpretation

~Wis similar, the other sections are only different in numbers. For instances, instead of
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sections 81, 86, 111, and 112, the Islamic Family Law (Federal Territory) acts are 80,

85, 110, and 111.%61 Yv

Meanwhile, as a general rule, all procedures of registration of birﬂ&nder the
portfolio of The National Registration Department (NRD) as mentwﬂn Section 3

(1) and 3 (1A) of Act 299, the Birth and Registration Act 195(I sapz that:

N,

"The Yang di-Pertuan Agong may appoint a public officer to be Registrar-General of
&« T I o7 XY
Births and Deaths for Malaysia, who shall be responsible for carrying out the

~ | T "

provisions of this Act and shall have general charge and suﬁervision of @I registers

\\v Y‘

and all indices and of all matters done or performed under this Act.

N0 X S

The Yang di-Pertuan Agong may égpoint a |5ublic officer to be Deputy Registrar-
\ a D ' C‘\\ .
General of Births and Deaths for Malaysia, who may, subjegt to any general or special

aOaN NJ

directions of the Registrar- General, exercise any of the powers of the Registrar-

- ¥ I ¥ =

General under this Act, and who shall, in the absence of the Registrar-General or if so

D Il

directed by him, perform the duties and functions of the Registrar-General

thereunder."262 \Q’{)
=) |37 &
Q- 2) &

Nevertheless, in the case of an illegitimate child, no person shall as father of the child

V4 e Y

be required to give information‘concerning the birth of the child. The Registrar shall

. iy .
not enter in the register the name of any person as father of the child except at the

@nt request of the mother and the person acknowledging himself to be the father of

261 Act 303 Islamic Family Law (Federal Territory) (1984).
262 Section 3 (1) and 3 (1A) of The Birth And Registration Act (1957).
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the child. That person shall, in that case, sign the register together with the mother, as

stated in Section 13.263 Yv
\ )

Furthermore, the act explains further, stressing that the surname, if any, to be entered

h
in respect of a legitimate child shall ordinarily be the surname, if any, of the father.264

L\

The surname, if any, to be entered in respect of an illegitimate child may where the

A
mother is the informant and volunteers the information, be the&nnam'e of the mother;
]
provided that where the person acknowledging himself to be the father of the child in
v ' Y @ Y-v
| N -~
accordance with section 13 requests so, the surname may be the surname of that

serson 6 Y_ b] g

However, the situation is different f Dns, s the mn‘@%hﬂy Law system

governs them. In this respect, in t eo f an gm e@ﬁd the Syariah High
N

Court has the power to hear | d in the eral &q}g%gtltutlon Ninth Schedule
State List (I) and (11),26¢ a of@h Zulhilmi bin Pauzi v Noor
Aini binti Nasron and |nt| ;} ‘_t'arsbtscussed shortly. Therefore, any
application must b de at thi yarla (HJgh Court. Regarding the application

Cour |I Procedure Enactment provides the

cb‘?)ply for a declaration of the status or nasab

|gh Court. 2

ectlon 13 of The Birth And Registration Act (1957).
Section 13A. (1) of The Birth And Registration Act (1957).
5 Section 13A. (2) of The Birth And Registration Act (1957).
266 Federal Constitution Ninth Schedule State List (1), Federal Constitution Ninth Schedule State List

(),
267 Hasan, “An Analysis On The Illegitimate Child Cases In The Syariah Court.”
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Moreover, the recent case of Jabatan Pendaftaran Negara & 2 Ors. v. A Child & 2
Ors. (Civil Appeal No.: 01(f)- 43-09/2017(W)) in The Federal Court ruledva
Muslim child conceived out of wedlock cannot bear his father's naw@rt of
Appeal President, Datuk Rohana Yusuf, delivered the majority al Court
decision, saying that Section 13A of the Births and Deaths Regiw Act 1957

(BDRA) does not apply to the registration of births of Ma|aé lim children as

Malays do not carry any surnames. '

Rohana also issued a consequential order for the NRD direetor-g anov%bin

| N
Abdullah’ from the birth certificate of the child i case, as she that-the NRD
- 2 b

director-general could not impose the fatwa (religious edict) of the National Fatwa

_ o A 8NN _
Committee on the child since there was no fatwa on how to name an illegitimate child

v | k
was gazetted in Johor.?®8 \j O
Ly NS
) 4 S
he caSe of y Muslim children, they

R\

must refer to the Syariahv In additien, | the @ment also stressed that any
e

decision taken by the %ourt ofgSyari ‘-mEE/ efer to the gazetted fatwa of the

State in which ths%bgs tak{zn p\ A gaé’e/d fatwa is not only binding on every

&
Muslim reside Hgghe S te‘,l gon t@yariah courts, as it should be recognised
% ’
as author@a._ On} the"yother @d a fatwa issued by the National Fatwa
Comm"@ a;)

no fo{c in’states egderal, unless accepted, adopted and gazetted by

The grounds of judgment sp that i

N
the\ 0 Accordingly, it is(:olear that in the Malaysian context, gazetted fatwas,
VS Jabatan Pendaftaran Negara & 2 Ors. v. A Child & 2 Ors., Civil Appeal No.: 01(f)- 43-09/2017(W).
269 Section 34(4) of Administration of Islamic Law (Federal Territories) Act (1993); Section 49(2) of

Islamic Family law (State of Selangor) Enactment (2003).
270 Federal Constitution Ninth Schedule State List (I).
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including on the nasab of an illegitimate child, influence the Islamic Family Law

practised here, primarily through the Syariah High Court.

3.2 lllegitimate Children Cases in Syariah Courts .i
There are four categories of applications in respect of the Cr the declaration of

the status of the illegitimate children in the Syariah High rts, arw‘

4
| S
i) Application in the event NRD refuses to ec iltft r his(h?r'biology

father's name;

if) Application for the Wali Hakim; \% é

iii) Application for the allotment of@jtance; a\? ,Q\
1

iv) Application for declaration %ws g’f nasab.?’ <8¢
A5
\ S
Most of the applicatio rmefor the cou lts @om the (i) and (ii) of the types.
e N

The reason is that th nevkﬁ S ﬁ.ltfjpegistration to bear a child his/her

biology father's p@ ca@ nee ocument brought by the applicant is
c\g iy
incomplete, of the Child i$ bern ?k s%g'l{)nths from the date of marriage.?’?
O

N
With regdard to%he deCisi ‘af th{ze‘galriah High Courts on the subject, there are two

in which either the \fcations for a declaration of the status of nasab are

situ
ac?\] or rejected. Five cases are exemplified herein for both situations.

271 Hasan, “An Analysis On The Illegitimate Child Cases In The Syariah Court.”
272 | bid.

115



Table 3.0: Summary of the Cases

No. | Case Result Reason

1. | Hj Ghazali vs Asmah Legitimate Born m&ﬁ six

mont

2. | Wan Azmi vs Nik Salwani Legitimate Bor than six

3. | Raisha binti Annuar [llegitimate Bori less than six
og

4. | Zafrin Zulhilmi bin Pauzi v | Legitimate (for worl n less than six
Noor Aini binti Nasron matters) months.

5. | Faizal bin Rabion v Nurul | Legitimate (for Borh less than six
Fazila bt Nawi matters) ths

In the case of Hj Ghazali vs Asmah where partl n}arr ed NO\®74 and

divorced in August 1975, the wife claimed maln ance
1975, but the husband disclaimed his a flt ‘1

legitimate and ordered the husbandf resp Si w

A
husband’s appeal, the Kadi disap asgpthere 0 ﬁ@'dence showing that the

N
wife was pregnant when she ried.?’ S"
‘('N 2y
In the case of Wan AZ%I Salw'g it BJ in‘ta' and the defendant were married

N &
in June 1987 and ed in []ec of th r. The plaintiff disclaimed paternity

&

of a child born Qy{he efen reqL@ed the court to affirm his claim. Thus he
[ ]

argued tha %awot have @enance for it. However, the court held that as
it was ‘U‘ re thﬁnﬁn);;ont é?om the time of marriage, the child should be

attr 0 him and thus, he w&sresponsmle for maintaining the child. 2’

ild bo W‘i 11 August

i held{hat the child was

aiMhe child. Despite the

O‘%Jsly that in both cases, the children were born more than six months after the

rriage. Thus, they were considered as legitimate.

273 Haji Ghazali v. Asmah, 2 JH (1980-81).
274 \Wan Azmi v Nik Salwani, 9 JH 192.
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In another case, Raisha binti Annuar case no: 05100-006-0447-2009 took place in
Syariah High Court, Seremban, ruled on 4 September 2009. The appllcant

requested the court to give a ruling for her status of nasab, as it was do@ the
Office of Religious Affairs, Port Dickson district after she sent a perm ocument

for marriage therein. The office found out that she was born less than'six months after

her parents' marriage, referring to the parents' certificate of EN dated 5 April

1985, whereas she was born on 1 October 1985.

After considering and analysing the document and evidence, cﬁu _{vy ified
that the period between the marriage and birth i an sn@' he@ ruled that
she could not bear her father's name. As ns @1 eededévg~ Hakim for

her marriage.?”® Although the Judgmw d from t ses <ﬁ"red to above, the

explanation is the same as the co ld that nths of her parents’

\
marriage had taken place. % 0 Q(:)
AQ"
\

Meanwhile, in the cas% in Zul J b Noor Aini binti Nasron, Case
eren

’ &
No. 11300-006-00 012, |n| gnu Syariah High Court, ruled on 7

August 2009 k iffe oach éﬂ‘fe applicant (father) married his wife
(responde nt t h he wall 1{ 010 in Terengganu. After four months and
24 days h ond;h ‘glve to a female baby, which was considered less

rg&nonths Then, the i@éant had requested the court to verify his child’s
I%! y status and requested the court to allow the baby to bear his name. The
ndent did not deny the statement given by her husband, even supported his

Quest for the legitimation.

275 Raisha binti Annuar, Case file of the Syariah High Court no. 05100-006-0447-2009.
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Finally, after investigating all the statements and facts, the court had granted the
applicant’s request. The judgment was based on an opinion of Dr. Abdul i

Zaidan, saying that “a child who is born 4 months and 24 days after the @ and
the groom did not state that the child is his illegitimate child then it ﬁ&attributed

to the father based on the conventional laws and worldly normg”. The phrase

‘conventional laws and worldly norms' means that the father QinWthe wali for his
27 l

In this respect, the case of Zafrin Zulhilmi bin Pauzi,v Noor Aini :)l\'gfql‘@as a
resemblance with the case of Faizal bin Rabi@ul E.aiyﬁ:’l\la'v@;))lq 1
ShLR 137. The defendant and the plaintiff WWM \aﬂi er fiv%onths and
five days of their marriage, the defendar%\girth 0 ia. Tt@\%ntiﬁ claimed

the child to be ascribed to him, purelei istrati d Fggeasons. The court

daughter, and neither of them can inherit the property of e

i@en though he was the
“« Q-
ity ﬁéﬂld be given for matters

N . .
: @as schooling registration. The

arim Zaidan as mentioned in the

nt

court also referred to inion of

unrelated to the admini trawmc Sy%iah
t;e a

previous case. T h, t elchild till ¢ inherit the plaintiff's property and

N
cannot be thecall the child. }Ilis be occured because in principle any rule

by a courQhe referred by o erééuﬂs in different states despite the latter is not
i
boundfs ormer.2’®

i
S

276 Zafrin Zulhilmi bin Pauzi v Noor Aini binti Nasron, 2 ShLR 42.
277 Faizal bin Rabion v Nurul Fazila bt Nawi, 1 ShLR 137.
278 Mr Zulfikri bin Yasoa'. Online interview with Marwan Bukhari A Hamid. August 1, 2021.
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3.3 Fatwa on Nasab of Illegitimate Child in Malaysia \Y‘

Basically, the fatwas on nasab of illegitimate children by the States a& Fgeral in
Malaysia, for instances, Sarawak,?’® Selangor,?° Negeri Sembilan?® Pinang,?82
and Wilayah Persekutuan?® are similar, with the exception of Pw

\Y

The dominant fatwas of the states state that all child n before'six months and
two lahzahs (seconds) from the date of marriage, cannot be att uted” Ctg:&'heir

biological father. That is also the fatwa issued by“the NatiopallFatwa Co@ittee.285

Nevertheless, the fatwa from Perlis permits the attributi M the cgnt{r\n/on that the
)

father does not deny his association with @6 O‘

%‘@ NPa
It is noticeable that, generally, argumen of the maj_qity states' fatwas share
h

“« Q-
almost the same viewpoint. eless, are ié\/elopments among certain
N
muftis regarding the fatwa. \For exan’vle, S i@au Pinang's gazetted fatwa is
similar to the majority, th urreq@ f, Iﬁ&ﬂjDr Wan Salim Wan Mohd Noor,

however, was to @ tha@ossib time to revise an old fatwa prohibiting
N
Muslim child@ ou o%jﬂ frdn%t’arrying the name of their father. He added
sho

that, in h'Qian, this fat ul revised and changed if the need arises, after
& v
3
G

Tak Sah Taraf.”

. atwa Tentang Garis Panduan Mengenai Anak Tak Sah Taraf Menurut Hukum Syarak.”

‘Anak Luar Nikah.”

“Fatwa Mengenai Anak Tak Sah Taraf.”

3 Himpunan Fatwa Wilayah Persekutuan.

284 «“Masalah Nasab Anak Kurang Daripada Enam Bulan Perkahwinan.”
285 «“Kompilasi Pandangan Hukum Muzakarah Jawatan Kuasa Fatwa Majlis Kebangsaan Bagi Hal
Ehwal Ugama Islam Malaysia.” p. 206-207
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all, Islamic teachings are based on justice, wisdom, honour, and goodwill. 28
Notwithstanding, the fatwa has not yet been revised, as found out yet by this re !
Besides, unlike other fatwas that are briefly presented, apparently, Fe erritories

fatwa has elaborated further the position; hence the general argument\@f the dominant

fatwa as outlined in the Himpunan Fatwa Wilayah Persekutu M represented by
Zts

it herein.?®” Meanwhile, Perlis's fatwa is explained furt [ I\'ufti, Dato Arif
Perkasa Dr Mohd Asri bin Zainul Abidin through hi wer fwon by an
AR

individual, as shown in the mufti's official website. th are the rth r the
basic arguments from both fatwas that are pre or% er u@&and the

variance between two different argumentw atw:\s a enera@gzmonstrated

and divided into three basic arguments: 6

SIS
(1) Quran, Hadith, Practicexé:

N
oms‘anio aind VQCE% of Majority Jurists
A""
5

Firstly, despite acknt%; that I\;‘}Je‘ ia@sputable, the fatwa of Federal

4 &
Territories support wajorii

opinié eferring to substantial proofs of the
Quran and Hadith, praetices

)

mpaeiév%, and the majority of jurists. Therefore,

!

L

the conditio s%»mon san Wd’ Iahzj;t?s from the date of marriage is strengthened:;
é k— >

hence illegitimate childre }nnot‘b&r their biology fathers' name. On the contrary,

e

erli ws the attribution f irth that is less than six months and two lahzahs
oy

f \ date of marriage, on a condition that the father does not deny his association

d the child.

286 Nambiar, “Fatwa On Bin Abdullah Should Be Revised Says Penang Mufti.”
287 Himpunan Fatwa Wilayah Persekutuan. p. 196-201.
288 «“Masalah Nasab Anak Kurang Daripada Enam Bulan Perkahwinan.”
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(2) Understanding of Hadith on Illegitimate Child T
Secondly, Federal fatwa argues that the true understanding of a ren adith on
the topic, "a child belongs to the household (where he was born), athe adulterer is

Nertheless, Perlis

he 'innion of Abu

stoned," is that a child belongs to a father who is legally marrie

offers a different interpretation of the hadith, exemplif

Hanifah, reportedly saying that it is unobjectionable fo adult re.r\e\gﬁnarried to
AN

her partner while she is pregnant, and hide her wrongdoigg, and the Idlis@uted

to him. The Perlis fatwa also provides other so Support the i erpr@‘ﬁm.

X
(3) Maslahah and Mafsadah \(;/ Q 6«4\
e

maslakahzand m% ah or interest and harm

that may arise from the p hbn ol mission. instance, the Federal fatwa

mentions on the probability ‘of increasin of'ad@ry among people. In contrast,
N &

Perlis’ fatwa argu at the | as increasing for many years of the

Thirdly, both fatwas also argu

prohibition. Besides, Perlis dra tention to the harm of shameful feeling
[ ]

that may ocE%he ild
arm,

>
hefic ‘yld nq?be prioritized over the public interest, the

b 9
impk&m of the increasing @ér of adulteries.

:n eneral, those are the basic arguments from both opposing fatwas, as can be
unded from their official sources, as cited previously. The arguments are only

demonstrated to understand better the Malaysian context, especially regarding the

!
iI; thb(F?deral fatwa insists that the feeling is only

particul
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discussion of fatwa over the issue. The analysis of the claims is further illustrated,

directly or indirectly, by analysing the issue from the perspective of the Ma(dsid

Nevertheless, it is worth noting that both Islamic Family Law and coﬁctlng fatwa on
nasab in the Malaysian context, as succinctly visualized, prove that'the issue of nasab
is still relevant to be revisited, and open to be re-examin Zell. rhus, this study

further focuses on contextualising nasab of an illegitim hild in WOrary figh
[

Y
of family within the context of Magasid approaché | _\C}
vl
Y/ &

3.4 Nasab of The Illegitimate Child Iaac Jurispr ce O

G NN
g

ssential 4n t@yes of Shari'ah due to its

-
r

Nasab, or lineal identity, is de

D

expl % in the previous chapter.

impacts for the humanki x asJ e
Consequently, there H s relating }I{e*&ab status; one of them is the

S
‘@y, there are two opinions that are held by jurists regarding the issue. The
revai

ling opinion says that it is legally impermissible for an illegitimate child to bear

q biology father name. However, the second opinion insisted that it is allowed to do
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so if the biology father avows of paternity for the child. Other details deserve to be

mentioned amid the discussion of the opinions later. T
Before entering into the discussing of the arguments, it is better to app that both

acknowledge several principles. Firstly, adultery is categoricalldeen by the
Lawgiver, and there are no disputes on that,?® hence neither i ue\o!ﬁe permissibility
zre

of adultery, nor blaming individual opinion as encouragi Ialte to this study.

Secondly, indisputably that the spousal relationship een wwoman 5
oy

through legal marriage, as well as other accepted m such as sl -@@age,

and considered as a legal reason to produce i ns% Iatio@i'p out of

hat ar@h‘qd born in a
legitimate marriage must bear his/he\tg\@wame a as @bes not deny the
lineage by using /i‘an. Hence in ﬁ'ﬁituation,\boqy

foor 5% Q(:}

that is forbidden.z20 Thirdly, it is not disp a ongq’qijris

before the denying of the legiti

A
75

3.4.1 Primary wnt Q

N
¢ ! (,%J
icén%used by the predominant or opponents to
NN

legitimi e Wasab 6f-an.i ggiti child. Some of the arguments are from hadiths,

There are several’ pro

(7]

rest are rational an@énts. Nevertheless, principally, the proof that has

%‘Jeen utilized by both, is a sound and well-known hadith over the issue, as
& WS:

289 Al-Qurtubi, al-Jami ‘ i Ahkam al-Qur’an. p. 10/165.
290 |bid., p. 13/42.
21 Al-Bar, Al Tamhid li Ma fi al-Muwatta’ min al-Asanid. p. 8/183.

123

whi
W




“Yahya said from Malik from Ibn Shihab from Urwa ibn az-Zubayr that A'i

wife of the Prophet, may Allah bless him and grant him peace, said, L@%& Abi
Wagqgqas disclosed to his brother, Sa'ad ibn Abi Waqqas, that he was er of the
son of the slave-girl of Zam'a, and made him promise to look aftéf"him (after his

death). In the year of the conquest of Mecca, Sa'ad took him ind said, "He is the son

of my brother. He covenanted with me about him." Abd i am'a stiod up and said,

"He is my brother and the son of my father's slave-girl. as barn iSbed.” They
]

went to the Messenger of Allah, may Allah bless hi grant fim c@. ﬁ%’said,

"Messenger of Allah, he is the son of my brot)ijg ac% nt w.j@?ne about
him." Abd ibn Zama said, "He is my broth&@ e so? 0 fath@g;ve-girl and

was born on my father's bed.” The Mwa)f Allah, AIIa@ESS him and grant

him peace, said, "He is yours, AthsZa a. ?he 'éSenger of Allah, may

N
Allah bless him and grant himéaid,ﬁA chi eIQ/ to the matrimonial bed,
Nen awda m*}t Zam'a, "Veil yourself from

and for the adulterer is futiqg
him," since he saw in ?%
did not see her un'tkﬁqe

This hadith iscw al 3 on this matter. Moreover, the hadith had

been repo@ umerous gransmi , hence considered as among the successive
- - ’ oy - - - - - 293
hadith atir, the ghe‘gt classification of a hadith in hadith studies.
N
S

T Nnary argument of the hadith 's opponents is what the Prophet had said when he

6 a solution to both the assertion that "a child belongs to the matrimonial bed, and

292 Al-Bukhari, Sahih al-Bukhari. p. 8/154, 3/81, 3/54 and 8/165; Hajjaj, Sakih Muslim. p. 2/108 and
2/1081.
2% Al-Kattani, Nazm al-Mutanathir min al-Hadith Al Mutawatir. p. 162-163.
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for the adulterer is futility." This hadith literally indicates that a child only can be
attributed to his/her father of a legal marriage. Therefore, in the prevailing opiwm

that issue, children born out of wedlock cannot bear their biology fathers r@

efore

someone as his son/daughter is that the claimed must not be bagn oufbof wedlock.?%

For examples, in the Shafi'i madhhab, one of the conditions appli claiming

The condition also applied in the other madhhab, including zahiri™

stood{sWted by al-
]

As a result, in Hanafi madhhab, the hadith is clearly
Kasani, that people who do not have a matrim bed cannot cI'irIl@a an

illegitimate child is his, as well as there is no_stonifig for tiose who do ngt commit

ihs the ensus of the
.29‘6& same goes with

@.predominant, a child

74

adultery.?®> Consequently, 1on Rushd, the Maliki‘juri

majority insisting that lineage cannot\g‘ﬁbwed by a

the Hanbali jurist, Ibn Qudamah, ingists that in \opd?)

born of adultery cannot be attri® 4

Besides the four madhhabsyzahirt mathhalyis also n-tine with the predominant, as

1 Q
Ibn Hazm argues that n the hadith LmisQr/n nt is for the adulterer. Therefore,

a child cannot bel@ged @tead,é;\% child is entitled to his/her mother.?*®
Similarly, in Nma ite‘ i qinc&)ﬁ}ere is the same hadith too in their
% ’
tradition,zm e result iSa sem@ancewith the predominant Sunni.
toty
Generally, these are the opiniop's_’\§~ the majority jurists, despite inarguably that there

N
: ifferences in detail among the predominant themselves. For instance, they differ

|-Shirbini, Mughn al-Muhaj. p. 3/260.
Al-Kasani, Bada’i  al-Sana’i‘ fi Tartib al-Shara’i,” 1982. p. 6/243.
% 1bn Rushd, Bidayat al-Mujtahid wa Nihayat al-Mugtasid. p. 3/63 and 4/217.
297 Ibn Qudamah, al-Mughni, 1997. p. 9/123.
2% |bn Hazm, al-Mukhalla. p. 10/322-323.
29 Hubbullah, Dirasat fi al-Figh al-Islami al-Mu ‘Asir. p. 5/317.
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on the meaning of al-firash and al-hajar, which are two critical terms within the
hadith. Regarding the latter, some interpret it as stoning, while some others str?m
the meaning is failure or futility.*® The same goes with their diffe(%\ the

meaning of the former, as some stress that it means sexual intercourse;"assigning wife

to give birth to her sole hushand, and solemnization.3 Q

Nevertheless, the proponents of legitimation insist that thew is not ample to
indicate a clear and cut decision. Therefore, they offer tly“diff re|1t interpretation
of the hadith. They concur with the majority that any child o?n\ékﬂ\rqnate
marriage must bear his/her father name as Iong&es :no de th('e ri?‘rzge by
using /i ‘an, as earlier stressed in the three meanr' EerQ owerNt does not

necessarily mean that the interpretation QNQ lies tola situation wx!;re there is no

3

matrimonial bed, and this is the focale differen ween=the proponents and

~—t

opponents.3%2 :' , >7 \'\
% @ ,
“« Q-

Accordingly, l1bn Taymiyya contends jt ad|t®)plled in case of a married
couple. Otherwise, i%‘f an ert as no husband, the issue is
s 2

disputable.®® g é}'

N
Evidently, Ish Qa uya, rgpo&)@o opine that if a child was born out of
f? ’
matrimoni@
hi w

nd his bi fat@laims his paternity, then he belongs to him.
In t eté

rel, he Int d tlx?. forementioned hadith of matrimonial bed as

4
ap\ the context of the ﬁ@ute?o“ This understanding is also consistent with the

@1 of several other jurists after the era of the Prophet 's companions, such as al-

300 Al-> Asqalani, Fath al-Bart bi Sharh Sahth al-Bukhart. p. 5/8211.
L Al-Mawsii ‘at al-Fighiyyah al-Kuwaytiyyah. p. 32/80.

302 Ibn Qudamah, al-Mughni, 1997. p. 9/123.

303 |bn Taymiyya, Majmii* Fatawa. p. 32/139.

304 1bn al-Qayyim, Zad al-Ma ‘Ad. p. 5/381.

126



Hasan al-Basri, Urwah bin Zubayr, and Sulaiman bin Yasar. After presenting the

opinions, Ibn al-Qayyim obviously evaluates the position as strong and clw

supports them with other arguments.30> That is also the opinion of Ibn '@/a as

outlined earlier. A

Meanwhile, the highlight of the context is helpful to understand better and interpret

the hadith. Moreover, the position has a base in al-Shafi'i's p ive of the hadith,

as he said that it conveys two meanings. Firstly, the chi

gs Wtrimonial
bed as long as his father does not deny his paternity, Secondly, \whe quamt-and
| &
to th‘e\qusband
Y-
i waebimong the

an adulterer fight for the paternity of the child, t e chiljl. belo
as he is the partner of the matrimonial bem

predominants, his second meaning sugge at .t

=,

e 0 e hadith is a

ave d, as exemplified

controversy, and that is what the juriSMe pr{g@e?

i
by Ishaqg bin Rahuya's article. N
é 0 Y,
“« Q-
Interestingly, several jurists in Im als@erpret the hadith differently

from the majority amid t s‘ool. In ysﬂeq§Khu'i argues that the hadith is
dis

'3 2
applied explicitly t%c ntf N i p@é},
situation. More@ insi
[ ]

atithe isa&.of lineage is based on the nature of it.
! 2
Thus divine % should n e thcr erence here. Therefore, in this case, he
diﬁerentt@ktwee‘a Ma ioné} nasab and the inheritance of the illegitimate
child, asyit is only unlawful fo@)h.e child to inherit for a definite proof exists in their
\

th.W This interpretation was supported by several Imamite contemporary

305 |bid., 5/381-382.
308 Al-Shafi’i, al-Umm. p. 10/254.
307 Al-Khu’i, “Mawsii‘at al-Imam al-Khoi’1.” p. 24/143-144
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jurists, for instance, Husain Fadlullah,*®® and Haydar Hubbullah.3%®

Consequently, despite both parties concurring with the soundness of the hadithyithey

dispute on the apt interpretation of hadith, especially regarding the prinﬂ'p;'e aven by
the prophet. In this regard, the hadith is not strongly ample to conte* sole opinion of
which the impermissibility of attributing an illegitimate child t%b, logical father,

instead the alternative interpretation given by the propon nts?m clear and strong

as previously shown.
'\d‘ v

| &

s N~
3.4.2 Other Narrations Over the Issue ‘z" N
Other than the primary argument, there ;everal oth arra@s provided by the

N\? ) A

opponents and the proponents ali g@e of @Wt i C\Aéat was narrated by Ibn
? (¢

'Abbas, the Prophet said: - <8*'
N AN\
N
"There is no prostitutit of save-girls‘n Is lA@hoever engaged in prostitution
ild b h),{\h it W‘I.l ascribed to his owners (the owners

in Jahiliyyah (and ah\‘
of the slave-gir@W oe l claims a c@utside of marriage, he will not inherit
from him, nor@s

childfin ,«%m%n."m

L %
Neverth% ere \ﬁagy) on s person in the narration. Thus it cannot be a
: N
311
proAthe issue. \C')

8 Fadlullah, Figh al-Mawarith wa al-Fard’id. p. 2/330-331.
309 Hubbullah, Dirasat fi al-Figh al-Islami al-Mu ‘Asir. p. 5/319.
310 Dawud, Sunan Abit Dawud, 2009. p. 3/576.

31 1bn al-Qayyim, Zad al-Ma ‘Ad. 5/382.
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The other hadith is what was reported by 'Amr bin Shu'aib that the Prophet ruled

regarding those who wished to be considered as inheritors after their father's -
meaning those whom they ascribed themselves to. He ruled that any ch@ to a
slave owned by her owner, when the master engages in intercourse wiﬂk the child
would be considered to be part of the person who considered him (as a$Son). However,
he will not be given any inheritance that had already been di trmbefore him. He
will, however, be given his portion of the inheritance that sR:/:t k'een distributed.
Moreover, such (a child) will not be considered a if hig fa rlied him.
Therefore, if the child belonged to a slave whom d notfow ,br free
woman with whom he had committed fornigati thm ild w%m not be

if he@;;is called his
ch@ﬁs the product of

considered his own, nor would the child inherit

father admits that he is the parent, Ng@is becaus
fornication, whether of a free woma@s slave QE\S&M T
6

| « &
In another chain, he added: \ ¥ X
’ >
then

"And he was a child c% Y, :;t};és 'sblis mother's people, whether she

&
was free or a slav dethat is g of , as for what was distributed from

wealth before Is% nit
(—) .
Q i i

In the b Ibnfal- m expressed reservations about one of the
4
tranm«‘,eliability, I-M%k@ However, after explaining the meaning of the
ion,

na e eventually ends &y providing two probabilities. Firstly, in case of the

‘%ticity of the narration, then all the related consequences as argued by the

Qdominant, including the unlawful of legitimation, applied. Secondly, if the

312 Dawud, Sunan Abit Dawud, 2009. p. 3/577.
313 |bid., Hadith no. 2266, p. 3/578.
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narration is not authentic, then the correct argument is the opinion of Ishaq bin

Rahuya and those who agree with him.34 Yv

On the contrary, the proponents stay firm on their position by strenShen their
arguments with another sound hadiths. The first is a story of a plouvg long time

ago before Islam, named Juraij.

"There was an Israeli man called Juraij, while he was offe ;er, is mother came

and called him, but he did not respond to her call. He"said (to h| hether he
should continue the prayer or reply to his moth me tofhi else tlme
and called him and said. "0 Allah! Do not di uftl ees.th faces of

prostitutes.” Juraij used to live in a hermi e. wo

Juraij, so she went to him and presen\ Eeralf (for an
then went to a shepherd and allov%m to ﬁt?le
i 0%5 dhege

her, and later she gave birth t egedathat tQQ
people went to Juraij and b%w L ge, ed him out of it and abused
him. He performed abl he prayed, ellu nt to the male (baby) and asked

g)ued that his father was the shepherd.

that,@*would entice
i act,@t he refused. She

L{&ual intercourse with

y was from Juraij. The

him: "0 boy! Who i
The people sal hat a hermitage of gold but Juraij asked

them to ma

NS
h?'acc %

ﬂ% t of the hadit \o/Yd’mg to the proponents, is what the baby replied to
t

at'his biological fathehh/as the shepherd. Throughout his exegesis, al-Qurtubi

Ju

strates his bias towards the view of the proponents by drawing from the hadith

0 validity of the descent of a child born out of wedlock, as well as all the

314 1bn al-Qayyim, Zad al-Ma ‘Ad. p. 5/384.
315 Al-Bukhari, Sahih al-Bukhari. p. 3/137




implications of legitimization, except for decisions considered to be consensual

among jurists.3! T

Moreover, Ibn al-Qayyim also uses this hadith when he supports th we@of the
proponents over the issue. He contends his argument by saying thv@h made the

baby speak. Hence there is no probability of lying.3!’ V

Another hadith refers to the story of /i‘an happened in Zof the Prophet. The

Prophet was reportedly said as follows: \d
o g
Lt

Ibn 'Abbas narrated: Hilal bin Umaiyya accused @ of S‘O

intercourse with Sharik bin Sahma' and filed theiase

said (to Hilal), "Either you bring forth a @(ur

legal punishment (lashes) on your back.” Hilal saJd\

of us saw a man over his wife, :v%g@go p%e wi@es?" The Prophet kept
“« Q-
the Wwitnesses c&&ou will receive the legal

on saying, "Either you briN

. N .
punishment (lashes) ongyourypack.” Hilal th laS@y Him Who sent you with the
Truth, | am telling the truth >1d Al{ i ev%é.}p you what will save my back from
legal punishment@ibr'l !Gabr' )} ca@wn and revealed to him:

O
"And for th @cc e@vi{:scj%: 24:6-9)
I S

4
The P %ecited it till hér re%ﬁt?d: ... (her husband) speaks the truth?" Then the
5

Prw and sent for the v%man, and Hilal went (and brought) her and then took

itting ifl@}l sexual

M ropgeﬁe Prophet

or you Will receive the

h'll@ssenger! If anyone

e

hs (confirming the claim). The Prophet was saying, "Allah knows that one of

0.1 is a liar, so, will any of you repent?" Then the woman got up and took the oaths

316 Al-Qurtubi, al-Jami ‘ i Ahkam al-Qur’an. p. 5/85.
317 1bn al-Qayyim, Zad al-Ma ‘Ad. p. 5/382.
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and when she was going to take the fifth one, the people stopped her and said, "It (the
fifth oath) will definitely bring Allah's Curse on you (if you are guilty) ." ?&E
hesitated and recoiled (from taking the oath) so much so that we tho she
would withdraw her denial. However, she then said, "I will not dish@'&wy family
all through these days," and carried on (the process of taking oaths). Te Prophet then
said, "Watch her; if she delivers a black-eyed child with big iwfat shins then it
is Sharik bin Sahma's child." Later, she delivered a chil ﬁ.deslcription. So the

Prophet, said, "If the case was not settled by Alla aw, WUnish her

severely."3!8 é [ _\L}
P

T
The proponents use the last words of the Prophet i \H'e\h\ ith owz\uﬁport their
sgi

argument, since the Prophet ascribed the §o

ma’, te undeniably

%

it was born out of wedlock.3!°

A
The third narration provided b;%poneﬂts reported th(f?mar al-Khattab ascribed
illegitimate children born in_the re-[l IC €ra toé@‘r biology fathers as widely
z:)po

reported.?° Neverthel nents might Ea@at it was applied for people who
’ ¢ &

had committed ilwal in‘e in thge-lslamic era, and then their children
ascribed to thx nt acedCJ&‘Am. This argument could be seen in
(@ A

numerous reie

S
argument, saying that fasonﬂ& ascribing is not because of the intercourse

18 Al-Bukhari, Sakih al-Bukhart. p. 6/100.
318 Al-Khadimi, “Nasab al-Mawliid Kharij Rabitat al-Zawaj.”

320 Al-Kandahlawi, Awjaz al-Masalik Ila Muwatta’ Malik. p. 12/239-240.
%21 |bn Rushd, Bidayat al-Mujtahid wa Nihayat al-Mugtasid. p. 4/217.
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committed in the pre-Islamic age, or the era of Islam, but the underlying reason is to

ascribe or not is based on the reality of nature.3?? T
It is worth noting that between the proponents and opponents, therai(sgﬂiddle
opinion contending that illegitimate children can be ascribed to th?)logy father

with a condition of marriage. Abu Hanifah was well known fetvhi osition, as he

opines that it is unobjectionable for an adulterer to get mar, iedw partner while she

is pregnant, hide her wrongdoing, and the child i utéd W‘* Several

narrations indicate that this is also the opinion of¢gome Companio uch @Abu

Bakr,3?* Ibn 'Abbas,325 and Jabir bin Abdillah.326 -\

P 4
<
ong@g;ponents, as

they did not allow the attributing with aaage. However, th %y also be related

to the proponents as they princip%lloweé \all:wsrib tjog ith a condition of

marriage before the woman giv. ) “« Q-
=
Y s
’ ¢ &
3.5 Nasab Of IIIeg'%te Chil \ln onte rary Figh of Family

\ @ ! (,%
In term of i , figh of fa 'Ifha{g ovel dimension, as it used to be known in
differer%tin the”

sub figh of family has @éxamined from the earliest days of Islam until now.

S
it 95 of @mic jurisprudence. Nevertheless, in term of its

I \regard, al-Qaradawi, one of the scholars who use the term figh of family

QBurqa’ah, al-Nasab wa Mada Ta 'thir al-Mustajiddat al- ‘llmiyyah fi Ithbatih. p. 237.
% Ibn Qudamabh, al-Mughni, 1997. p. 9/123.
324 Al-San’ani, al-Musannaf. p. 7/204.

5 |bid., p. 7/202.
326 |bid., p. 7/202.
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justifies that the name is more preferred as it is appropriate and indicative of the

objective of his work.*>" In modern and contemporary days, this figh has beenw

called al-ahwal al-shaksiyya, and both share the same topic coveri@ssue

concerning familial matters. *

Before mentioning several examples of the development of the contémporary figh of
family, it is better to realize that in general, discussion on mtimmed from the
ultimate sources of Islam, al-Quran, and the Sunnah. con inw?ses and
prophetic traditions relating to the family. The in s of vers elhti_rkggs the

family are 2:221-242 and many others as havi stated'i rev@ chapter.

ophetic trad,@;z;concerning

family, for instance, in the book o@oy al-Bu ané?fuslim, there are

hundreds of hadiths encompassin%gs of \rag a ,Qsl\'rorce, the interaction
# S
-

between spouses, maintenance, rs.3 q
N S@
Yol RV
ning Is
s

Therefore, in the boo% ';t‘isp@ence, there are several chapters
&
issUes. For inétan

related to the fam{i@ers arl . org ces, in Mughni al-Muhtaj of which
deemed as one\th efereng 'ShaE‘Ji‘é/school, the familial matters and issues
’ _
mentioned i C@Jook of laqit élb
Q— ) N
(inherit% wasaya, ?uest)f@nikdh (marriage),332 sadag (dowry),333 khulu*
N\ ¥

On the other hand, the Sunnah also consist: a lot of

@J(d?ned child of unknown parents),3? fura’id

3
I-Shami, al-Jami ‘ bayn al-Sahihayn. p. 1/567-628.
Al-Shirbini, Mughnt al-Muhtaj. p. 1/567-628.
0 1bid., p. 4/5-63.
331 |bid., p. 4/64-130.
332 |bid., p. 4/207-360.
333 | bid., 4/361-410.

QAE‘E-Qaradawi, Figh al-Usrah wa Qadaya al-Mar’ah. p. 15.
3
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(divorce at the instance of the wife who pays a compensation), 334 and ralag

(divorce).335 Y-

Apparently, none of the above has specifically been dedicated to ensively

study on nasab and all related rulings, despite its significanceWs thorough

principles. The same goes for references from other schools too. ardlng this, Ibn
&I

'Ashiir draws attention to the matter, describing that Ha |k|, and Shafi'i had

been discussing the issues related to nasab in the cha (di ‘awa),
testimonies (bayyinat), and recognitions (igrarat).>* | _\C}Y
<
Besides that, based on Ibn 'Ashir, per re ﬂals no spéTHYg book that
comprehensively covers the topic, ev&cﬁw there ar ks @Qhave specifically
been written for certain toplcs for ce, Tuhfat al-j?lawdud bi Ahkam al-Mawlid,
by Ibn al-Qayyim. Accordln aut Jec&?@- of writing this book is
explaining on the rulings r a ever@ study finds that it does not
I de fheaje on the illegitimate child.¥’

discuss and touch com%& ely or
’ -‘ &
QT &
1 O
35.1 Tw@s 0 ?}% @%lqh of Family
<

& v 9
Meame, modern and cont rary days witness several significant features of the
f| famlly Two of the features are, firstly, the openness of references, or

Qﬂbld 4/429-453.
> Ibid., p. 4/454-540.

336 Ibn > Ashir, Jamharat al-Magalat wa Rasa’il al-Shaykh al-lmam Muhammad al-T@hir Ibn *Ashiir.
p. 2/846-847.
337 1bn al-Qayyim, Tu#kfat al-Mawdid bi Ahkam al-Mawlid. p. 6.
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madhhab, and secondly, the rise of writing on the field separately from any typical

comprehensive book of figh. T

(1) The Openness of References

Regarding the first, it can be exemplified by the Islamic fa 'INhat followed in
the footsteps of The Mejelle, which considered a comple dtf Islamic Civil law
of the Ottoman Caliphate (1877-1926), based on the fi m dwe Mejelle
o X
had not been including Islamic Family Law, as well rship (‘ibadat) @n@minal
law.3%8 Y. \‘.‘D]
Therefore, the family law had been wz;y created™ Qlﬁecifically on the

rulings of marriage and divorce_za*g%vvorth n t‘at &e&w despite its limited
N
S n@nly based on the Hanafi

focus, demonstrated an openne%(eren es, agitui iy

madhhab as clearly featur he N[ e th@dicial divorce (al-tafiiq al-
of

-

aliki madhhab.340

;

gada 1), in the family | ited

NOES
However, Abu Zm\%‘ade \Qi hecléie, that there was a committee set up in
1926 to re hlami fami Ia{/v Q'njégypt, which advocated the use of other
S

S
opinion% mare.vali !'n fané\y matters, including direct deductions from the

Qur the Sunnah, and noto@l& restricted to the four madhhabs.3*! The committee

pini

S,

(72]

\
c \ht with several proposals of reform such as restraint of polygamy, the illegality

X ivorces of the coerced and so on, rights of the wife to provide certain conditions

M‘* The Mejelle. p. 3.

339 Al-Zarqa’, al-Madkhal al-Fight al- ‘Am. p.1/1240
340 |bid., p.1/240
341 Abu Zahrah, al-Ahwal al-Shakhsiyyah. p. 13.
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before marriage, and they must be legally considered, and other proposals. There were
also certain issues of nasab raised in the proposals; for instance, the claim ovub

must be ignored if it is proved that there was no sexual intercourse happer@\she the

solemnization.342 A

Nevertheless, the proposal caused a critical reaction by the representatives of Dar al-
Niyabah, which made the proposals had been unsettled u gegis,ation of the act

in 1929. However, the act refused to accept the idea o efiti gw opinions

"X

encompassing the four madhhabs, hence insisted to j ur dﬂh@hus,
the proposals were accepted with several ifications. enia@? Egypt's
experience of the act supports the feat refen@?evst as earlier

outlined.

AN
A
a S
(2) The Rise of Writing on “« Q-
N &
Vol IEUES
Furthermore, the exp% Iso E’ ?e.J‘g 'wab‘for the second feature of the
&
contemporary figh GQnily @w ed t&w In this regard, nasab issues have
been considere@the 't con@@sly given the attention of researching.
[ ]
Besides the eg@ cited o al" ha&c}?een stressed by Ibn 'Ashiir regarding the

<tr N
specific% study nasab, there are numerous other books separately

exam&ﬂfferent issues relati g@f nasab, some of them already mentioned in the first

§ft

342 |bid., p. 13-14.
343 |bid., p.15

his research.
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Therefore, it is clear that nasab has long been recorded in the classical books of

Islamic jurisprudence, and still be examined in the contemporary figh of familJYBe

have been numerous issues relating to nasab. However, as repeatedl@oned

herein, this research emphasized the nasab of the illegitimate chilo,';wwe of the

issues in the contemporary figh of family. Q
3.6 Contextualization of Magasid Approach on The Distou

oo g
, %%\
In light of the Magasid approach, as demonstrate Iicitl;:.in the revio%s, hapter,

the Islamic jurisprudence discourse over the nasab of a Mate CS(HQ'TS examined
lled

here. Thus, roles, features and princi I% ea to study the

issue. As explained earlier, there is a cleartrel tiwﬂ

A
and other Islamic disciplines, i%d' g HI IC Juri pruﬂgnce and its principles.

“« Q-
Therefore, it is preferred b is “research indié&dent discipline given the

=
integration of Islamic WW ’ l §

’ ¢ &

N N é’
3.6.1 Princi %ted t InT éguran
IOIQ\ . i %QJ
| O |

Some pri an ‘ge xtract f@\the verses of the Quranic concept for the term

nasab.ih nificance of tﬁe @gnic concept as one of the facets of the Magasid
$h has been discussed ih‘le previous chapter.
Q 1) Nasab Signifies Relationship, Relation, Kindred and Consanguinity

138
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In the context of this study, the first principle refers to nasab can simply signify

relationship, relation, kindred and consanguinity. In this respect, there are two

in the Quran that convey the meanings. The first verse is 25:54, and t@d IS

37:158. Both verses, especially the former, signify the fundamental ge in the

humankind life. God says in the 25:54: Q

"And He it is Who hath created man from water, and hath appointed for him kindred

Consequently, it is firmly established in the Islamic ivtr intends to

attribute people to their lineage.®* This first pringi in line with’the nthFal law as
. X .

A ere‘cire, prove@? the previous

chapter, the preservation of lineage %ad as am e @bses of Shari‘ah

concerning familial matters. (') \T A
N
o A Q‘—')
(2) Consideration of the N nd Su of a g
ol IS
e extract

The second principle t ed I&ok@ into the Quranic concept of the
’ ¢ &

nasab is the cons@] 0@ and ance of a thing. Therefore, there is

no place for wh@ speculati in thf}éﬁde.w’ Even though this principle is very

[ ]

core in the g@ Study Jin erérat}b t in the issue of nasab, it is mentioned
N\~

explicit% es 33'4- }ollov@

X 3

"Allah has not made for any man two hearts in his (one) body: nor has He made your

shown in the 25:54, and the Islamic Law

>

Awi{es whom ye divorce by Zihar your mothers: nor has He made your adopted sons

Vour sons. Such is (only) your (manner of) speech by your mouths. But Allah tells

344 Tbn > Ashiir, Jamharat al-Magalat wa Rasd’il al-Shaykh al-lmam Muhammad al-Tahir Ibn *Ashiir. p.
2/849.
345 Tbn “Ashiir, al-Tahrir wa al-Tanwir. p. 21/254.
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(you) the Truth, and He shows the (right) Way. Call them by (the names of) their

fathers: that is juster in the sight of Allah. But if ye know not their father's (names,

AN

call them) your Brothers in faith, or your maulas. But there is no blame on you if ye

\"J

make a mistake therein: (what counts is) the intention of your hearts: and Allah is Oft-

Returning, Most Merciful.” Q

In light of the concept and principles, it is clear that the di cuﬂ?ﬂdith on the issue,

r,tione Quranic
principles. The opponents and proponents only di on the M&f{‘mild
who born out of matrimonial bed, as demonstra%re. ".I'o et un{d&r_gd the
hadith of which the main proof used in this issw r \arsb\ ntméeq-\bi/ recalling

the principle of purposefulness in inte@JIsI

specifically the hadith on 'matrimonial bed', illu t
I

3.6.2 Magasid Principles In

N

The main proofs of % e, ha('j'i'%j ?éma'nial bed, has been interpreted
&
differently by tf@nen@ poneﬁe‘f legitimation, as outlined earlier.
th

Obviously, oneQK hou ed ip the discussion is the context of the hadith
L

that is a di . According Sﬁ:ﬁf@?vestigaﬂng the context is helpful to clarify
2&{— >
h

o

e IslamicSCriptur
% 5

the mea%
>4
Ir&g rd, Ibn 'Ashar spotﬂ@hts that an essential skill for the seeker of Magasid al-

MShart‘ah is to distinguish the different intents of the words and actions of the

36 Al-Shafi’i, al-Risalah. p. 144-145.
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Prophet.®*” Otherwise, overlooking the context or reasons for the mentioning of hadith
results in many perplexities in understanding religion and causes difficulf?’m

Muslims.348 (0\

In the case of the hadith, the context of a dispute is distinct. The context inalcates that
the Prophet exercised his position and conduct as a judge. Thesgapacity of judgeship

refers to what emanates from the Prophet when settling di ut?ﬂxeen people.349

l

The Prophet settled the dispute by giving the right o on to me'a, after
L]

hearing from both. Moreover, the judgment sign tly hipts th t'h_e\@gp.het

compared between two arguments, between the_claims of S&d_an bd.\,RrTally, the

argument of Abd was accepted because 0% 'derﬂe relmﬁﬁip between

the Zam'a, the master and his slave-gi %trast, t i ofé‘d was considered

weak despite the resemblance betvesn)'Utba %Ton a{kwas merely a claim

without strong evidence. More paréd to I evi \ce, the matrimonial bed

is the strongest.3>° Thereforeﬁhsuc exis@% of matrimonial bed, it is
15 the'hus

attributed to the Iegitir@; unl . b@nies it by using /i ‘an.>%
s
Accordingly, it ;Qwrehedsible y th%(;:p:onse of the proponents that the
judgment by % he is‘on the &@;?,ce of matrimonial bed, thus the case of
iS not

’
absence OQ_ included.® Cor{equently, by looking into the context and the
capaci geshiﬁ’ h the-Brophet in the hadith, it shows that the result could
- - V - - - -
be\ t if there is no db(p?te, for instance when a biology father affirms his
ity for an illegitimate child.
bn ‘Ashir, Magasid al-Shari ‘ah al-Islamiyyah. p. 211
38 Al-Raysiini, Magasid al-Magasid. p. 62.
49 Ibn 'Ashiir, op. cit., p. 213.

30 Burqa’ah, al-Nasab wa Mada Ta 'thir al-Mustajiddat al- ‘llmiyyah fi Ithbatih. p. 259.
351 Al-Shashi, Mahasin al-Shari’ah. p. 308.
%2 |bn Taymiyya, Majmii* Fatawa. p. 32/110.
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Furthermore, the result is in line with one of the essential Magasid principles, namely
the rationale behind the ruling. This principle is recalled here because it is essewho
differentiate between what is considered as merely religious (za ‘abbudr) a \may
be conceived its rationale.®® In this regard, it must be clear that the mﬂ&oncernmg
nasab is related to the latter. To prove this statement, this research a Wj that nasab
is part of the family law which is also a part of mu ‘amalat di% nlike religious

matter (‘ibadat), it is generally based on reasoning. More followed hadith on

qa’if (one who is expert in noticing the resemblance be per orWing to the
L]

same lineage) is more obvious to prove the applicati his princip 'nlhi_{%tter.

4

i Q\aﬁpy mood,

tyo& that Mujazziz

looked just now at Zaid bin Harltha an bin an_{ d, 'These feet (or

Usama and his father) belong to eagh other. 354 S

" &
The explicit statement over t Wee |d and Usama significantly
indicates the consid f bIoo rel |ohs s a reason for paternity. 3°
d g{ o
Seemingly, the rea: fr se| partQ} he Quranic principle cited before,
consideration o @Ilty

supports the [Q’n of ropo
mother w congurbel(%o t.@%cholars then why they differ on the paternity
*GE~dren 356

of biol her for |Ileg|t|mat

3 Al-Shatibi, al-Muwdafagat. p. 2/581.
354 Al-Shami, al-Jami ‘ bayn al-Sahihayn. p. 1/612-613.

35 Al-Khadimi, “Nasab al-Mawliid Kharij Rabitat al-Zawaj.”
356 |bn al-Qayyim, Zad al-Ma ‘Ad. p. 5/382.

ance 0‘5&1 thing. For that reason, Ibn al-Qayyim

ts’ b)(j@ﬂg the analogy of the maternity of biology
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3.6.3 Rational and Maglakah-Based Arguments

It is worth noting that the proofs, especially the main proof, are disputable qu\ the
jurists. Moreover, some other proofs related to the issue also considered eaand not
reliable for this essential discourse. As a result, both the opponeWproponentS

also support their positions with rational arguments, including maslazah-based

justifications. Y‘

Firstly, the opponents argue that the semen of adulteryais not aWed on the
oy
' hdri&ﬁé and

at ¢ iI born out

proof of the absence of all consequences from asab, flike

others.3*” However, the proponents refute the

of wedlock is sacred too, despite the adultefy,is

the Islamic Law. Moreover, some coN&s resulte
by the proponents themselves, Ilk(%forbld a\eﬂgrel

suckling.3*8 % o Q(?
&
S
In fact, in madhhab Shafi |Ve.is r,lnori pi tressing on the forbiddance of
(‘0 'S
e, [

relationship by marriag an eéegg is really from the semen of the

m t@‘brn as concurred
tj(\s‘mp by marriage and

adulterer. The 0 os |by seyveral S@ jurists, including al-Ruyani, despite
\
the dominan n in the (ihha he legitimacy of marriage between the
adulterer aughter.35 ent that partly refuted by the opinion, and the
o vl s

in th me book.

")
\(.)

op.@w 7
—
O

357 Al-Shirbini, Mughni al-Muhtaj. p. 4/290.
3% Burqa’ah, al-Nasab wa Mada Ta 'thir al-Mustajiddat al- ‘llmiyyah fi Ithbatih. p. 224-225.
39 Al-Shirbini, op. cit., p. 290.
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Secondly, the opponents argue that permissibility of the ascribing could open the
means for adultery, for instance.®® Nevertheless, the proponents answerecvm,
stressing that there is no correlation between the permissibility and ifcr g of

adultery since adultery is always considered a prohibition and there alling for

committing it as well.3%! Q

In this regard, the position of the middle opinion, as cite ear??lso can be used to

ro oteQI.t?(, instead,
ity t0 hide her wrongtioiRg; as
e

is co 's%lered to

refute this argument, as they allow the marriage, n

among other things the reason is to give her oppor

quoted from Abu Hanifah.3%? Consequently, den the miigo du

?mbg n aftersfive years of
i Iy dyg :g adultery, and
six months of marriage is very rarely (hred W?

be one of the rules of recognizing the validitRf chi
pregnancy or six months of birth. However ye

to _{Quarital sex. 363
A

Moreover, in Malaysia that di%the @giti |0n,<t§umber of children born

out of wedlock increases @ar. I ently, N@aﬁstics show that a total of

159,725 children Wer% t of V}‘(;J[Ol M@im mothers since 2013. Of this

number, 53,492 w)m ir‘ 4,6

statistics signifigantly'demo
S

Apparen &Hayjf 's arg
»

4

namelﬁmaslahah of hiding wrc%‘) ing. This maslazah was inductively derived from
\

n:Ms proofs from the Quran and Sunnah, the life of the Prophet and history, as

£ &y
,61 Gn/2014 and 51,169 in 2015.%* The

We@ﬁés of the argument.
2 .9
O

entsspotlights a significant dimension of maslasah,

-—

QAI-Ghaznawi, al-Ghurrah al-Munifah. p. 154.
! Burqa’ah, al-Nasab wa Mada Ta thir al-Mustajiddat al- ‘Ilmiyyah fi Ithbatih. p. 226.
%62 Ibn Qudamah, al-Mughni, 1997. p. 9/123.

363 Al-Qarafi, al-Furiig. p. 4/200-201.
364 Ahmad, “159,725 Anak Tak Sah Taraf Didaftar Sejak 2013.”
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well as many other proofs.®® Due to the importance of this maslakah, it may pave the
way for the emergence of another maslakah, such as encouraging adulte?\o

remorse and be responsible for the outcomes of their wrongdoings. (q\

On the other hand, the second argument might be meant to restrict ery of which
the third argument of them. Nevertheless, the proponents may debunk”it by insisting

that the permissibility will realize many forms of the restri tio?d!use once the child

attributed to his biological father, then the father must a re@ties, such

as maintenance, hospitability, education, and many oghers.3 ¢ \Y'

| S
Moreover, the argument of opponents may aIT otherh fter.the harm of
adultery. For instances, the harms of% umpi

of mothers,

%

negligence of fundamental rights of egitimate ¢

multiple expected harms must be Wed at a g ;@? respect, one of the
N

governing principles of Shari’ that the Basest @fsadah is prevented by
\
committing the base one. e rio' pe of maslasah and mafsadah are equal,

% ' =
preference will be bas% erica'l' ;@‘r’l!y@)
&
Instead, the respw S ‘)iolo fatherS;~as the outcome of the legitimation may

N
prevent the h Nen ossibl a‘p're ize’'many important maslazah like pleasuring

children ineagg of whi h@/esult in their rights including the custody and
4
m

mainti&esides t a{eriaﬁlﬁterests, there are also psychological interests that

365 Al-Khadimi, “Nasab al-Mawliid Kharij Rabitat al-Zawaj.”
366 Ibn Qudamah, op cit., p. 225.
37 |bn Abd al-Salam, Qawa ‘id al-Ahkam fi Islah al-Anam. p. 1/246.
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may be achieved by the legitimation.®®® The maslakah related to the rights of children

is one of the purposes of Shari‘ah, as explained in the second chapter. T

Meanwhile, the proponents also come out with several rational argu nts.;/Among
them is the analogy of allowing to ascribe an illegitimate child to hr?mer, with the
attribution to his biological father.3*® Despite the apparent ratio ty his argument,

it may be refuted by the opponents, as the issue raised by heWHe legitimacy from

the Islamic perspective. Hence they based their positiegim nIy theyhadith of
matrimonial bed. ‘ \r
.\
Nevertheless, the proponents offer another LQ t the\,%bponents
themselves affirm that adultery dlsallows therel onslv:{) of'marria cordlngly, it

is impermissible for an adulterer to m |ed to t oth@? daughter of his
partner. If this consequence of nasa(yjuplled t gjlt '\hence the legitimation

should be allowed, since it |sa sequ&\ce nasab

RN

N
In this respect, seemingly ‘the osﬂ#)n I el %%'e proponents is generally in
mupi}

resemblance to the pr h\ ||€I to nasab, as highlighted before.

Regarding the Q |nc 'e saying th Lawgiver intends to attribute people

to their Imea , 0 of e%ryﬁts aystni, offers a compelling argument to

realize th Ac ordi’ ﬁmce the preservation of progeny is deemed as

amon essmes (darurlyy{tzrand the concern with lineage, its legitimacy and
ntic

au

‘% is a need (hajiyyat), and the necessity, then the preservation of the necessity

N

368 Al-Raysiini, Nazariyyat al-Tagrib wa al-Taghlib. p. 373.
369 |bn al-Qayyim, Zad al-Ma ‘Ad. p. 5/381-382.
370 Al-Hilali, al-Basmat al-Wirathiyyah. p. 367.

, serves the necess}fy. When contradiction occurs between the concerned,
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must be prioritized over the preservation of the need, as the latter is just a complement

3.6.4 Magasid Approach in Favour of the Permissibilivﬂ, Ascribing

for the former.3"*

lllegitimate Child to Biological Father with Certain Parame

Based on all the arguments presented, it is clear that in ;t pl'ace, there is no

consensus among scholars over the issue. Consequently, h;?\d,‘m‘ on the

: %arily on
_ _ _ _ o o
the interpretation of the main proof or thEW f nfa{rlm ial b wever, after

demonstrating the arguments of the ON and prop ts, @esearch tends to
AN

As far as the hadith of ial"ed i }olnde}'ed, the fundamental proof of this
d &
is the existence o@onshir N
th

case, or betwe e Ausba e wife. Therefore, in the case of absence, the
\ : 5 (—)V\QB'
hadith is notsnecessarily applie (J

S
% toty
Apart S sense of the hadiQWat is useful to infer, it is also based on a linguistic

(.)
a:wh, as the alif lam letters of the term al-walad (child) in the hadith is considered

0 ny scholars, including Ibn al-'Arabi, to be alif lam al-'ahd, so it does not mean

371 Al-Raysiini, Nazariyyat al-Tagrib wa al-Taghlib. p. 375.
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all the constituents of the word, but some constituents. Thus, it means individual

children in case of the presence of matrimonial bed.*"? T

3.6.4 (b) Hadith of Juraij Ascribing Illegitimate Child to Biological it%ea

The proponents also supported by other hadiths, for instances theWs of Juraij,
li‘an, the policy of Umar that ascribed illegitimate children b pre-Islamic era
to their biology fathers as widely reported, and usin Q%;o'y of ascribing
illegitimate child to the birth mother. \d

| &
<
Y‘

3.6.4 (c) Principle of Consideration of Reality |onsh|

The arguments of the proponents on @(t o the Quranic
principles on the nasab. By aSCI‘IbII‘m to helr gy err not only their

&

lineage is preserved, but also the e enae i eag@)such as maintenance and

L
inheritance. Moreover, the a |s bas the @kxy of the relationship, just

like the real relationship,between the crllld a l / other Therefore, in respect of
erati

the principle of consid of oré Rida supports the position of the

proponents, as Ca@n r|1|n h exeg of the 4:23.37 This is also the essence
of the posiUo@Mpro onents }

(‘D

e many maslakah to be achieved, and mafsadah to be avoided behind this

Q imation as outlined before. Despite the opponents coming out with the argument
f

mafsadah that could emerge of this legitimation, but according to this research, it is

372 Al-Zurqani, Sharf al-Zurgani ‘ala al- Muwatta.’ p. 4/25.
37 Rida, Tafsir al-Manar. p. 4/381.
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not sufficient to contravene the expected maslakah. Even, one of the relevant
expected mafsadah stated by them, that this legitimation could be a meansw

increasing of adulteries, is disputed by the statistics of the illegitimate chi@mong

Muslim in Malaysia. *

In this respect, al-'lzz reminds, if it is impossible to prevent all @or to secure

all maslakah, then, if their rank is the same, one has a ¢ oic?ﬂ! if their degree is

different, then the one with a higher degree will be gi p edwms IS not
m Iicq'ro' ns

LS
ed here=™ As a

known, then one will desist.3* Besides, the principle of consideratio

s of the\-ﬁroponents
as by doing so, the purposes of familial@&m ol}e f zed,Qni achieving the

better consequences as well. \

3.6.4 (e) Upholding Several Shaxi. rin&ples J\Ias@

of the possible reasoni ehind nasa

et S,

intention of the }V to alssign 0p|e<i§heir origin, consideration of the truth

N
and nature of Mtte and }ilieragm of the consequences. All the principles
have been@ed in the discissiqn before.
LR
3.6@0ncept of Tagwa (.}’
\

‘%erted in earlier, family is considered as one of the crucial fields that insist on the

The position is also endorse??hany’)rin

damental of ragwa as its eminent guidance. The messages of tagwa present in the

37 |bn Abd al-Salam, Qawa ‘id al-Ahkam fi |slah al-Anam. p. 1/8.
375 Al-Shatibi, al-Muwafagat. p. 4/517-518.
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verses related to marriage and divorce, as well as other matters concerning familial
relations. Considering it as an essential concept of Islamic law as extew
discussed in chapter two, this study deems it as the basis for the specifio@%\es of

family in Islamic law.

Therefore, it is worth to recall one of the meanings of the conce@‘t‘is fear of the
consequences of one's actions —whether in this world or the n?ﬂ'( other words, it is
the fear that comes from an acute sense of responsibili e in the hergafter, and
not the fear of a wolf or an uncanny tyrant, for the God of the Qur’angha quo\Q’rded
mercy. However, He also wields dire punish@h in this orld’ a'r?dc-')in the
imati could@fj to better

Y-
consequences for the illegitimate childrenfan egu rmth i tere‘sis.

NN

) N
3.7  Conclusion % @ 4 4{?
&
S
In conclusion, this chal terWnes t,e M lsia text for Islamic Family Law,
sue a

e

hereafter.3’® Accordingly, this research opined that legi

i

specifically on the is nasabg” etfer¢understand the context, five cases

O

regarding the iss hgiti te children i ariah High Courts were exemplified.

N
Besides that, Mro States r}jlthqf)ederal, over the issue also presented with a
particular the aZyu nts of roponents and opponents.
4
£

Aﬁ@’ exploring the I\/@ysian context, this research studied nasab related

i the contemporary figh of family, followed by an illustration of the arguments

6 e opponents and proponents. Finally, the Magasid approach, as stated in the

376 Rahman, Major Themes Of The Quran. p. 29.
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previous chapter, was employed to analyse the arguments, and eventually gave its

preference over the issue and the reasons for it. Yv

but for the reason of common good and public interest, it may be a

Evidently, in section 54 of the Enactment No. 1 of 2003,

Religion of Islam (State of Selangor) Enactment 2003, r arWe authorities that

must be followed. It is mentioned in articles 1, 2 and 3,i se iow
-~ , % o

(1) In issuing any Fatwa under section 48, or cert gng an oplnlon.;gder s_e-c\tlon 53,

- o

the Fatwa Committee shall ordinarily follow qaul muktamad (tt‘t'e accepted views) of

the Mazhab Syafie.

Yo

(2) If the Fatwa Committee is of the oplnlon that following the gaul muktamad of

Ny S

the Mazhab Syafie will lead to a situation which is repugnant to public interest,

AN NJ W

the Fatwa Committee may follow the qaul muktamad of the Mazhab Hanafi,

Maliki or Hanbali, (,)Y- :, ' 0

AN ‘.é“

(3) If the Fatwa Commlttee is of the oplnlon that none of the gaul muktamad of the

N

four Mazhabs may be followed wit -h ut Ieadlng to a situation which is repugnant to

Q= | )) &

public interest, the Fatwa Committee may make the Fatwa according to ijtihad
NV R o

without being bound by the qaul muktamad of any of the four Mazhabs.*”
*‘ \

%tion, there is a principle within the madhhab itself, which states that whoever is

Qlicted with suffering will obey the judgment that requires, even in contrast to the

377 Section 54 of the enactment no. 1, Administration Of The Religion of Islam (State of Selangor)
Enactment (1993).
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accepted views of the madhhab. 38 If this principle is stated in the author's
commentary on the decision to use gold and silver vessels in connection \Wﬂe
suffering of individuals, then it is logically more important to apply it i t of

our debate on the common goods of the Muslim communities, the riq'&[ children

and single mothers. ? '

378 Al-Bajuri, Hashiyat Ibrahim al-Bdjiri ‘ald Sharh al- ‘Allamah Ibn al-Qdsim al-Ghazzi.
152



