CHAPTER 2 Y-
N

TEMPORARY WAQF CONCEPT FROM ISLAMIC PERSPES%S

Y'

In general, the term wagqf could be understood as a measurement thel the donation

to people in need by preserving a specific property from t%e of'transaction that
een c’)@dsince the
L ]

existence of social life, which is also known as jal solidarit (a,—t I(@X.al-

ijtimadyyah). In the societal living system, *glun er inJSacial erv'QjéTplays an
u I \

important role to maintain a comfortable c% y i!ﬂ especially ameng the people

in need. It is common for wealthy peo@tribute rop@s to the society in

need depending on the current nec@ Durin oYen of-fslam, among the main

could offer benefits repeatedly. The wagf method

N,

purposes of Islamic law is to reali interdst (m a )@benefitsthe community,
&

especially the Muslims according'te thes slam@ources of law, the Quran and

ilop ent, @IIah S.A\W and the previous

Sunnah. In the matter% Ith dev
’$

Islamic scholars (ta‘QQa d NJ\

benefit the Mus@mu i

waqf |S|Ilustr£@ detail, foll ed'by(tz rguments of modern and traditional Islamic

scholars@;raq’ Mp em@}tion.
A &
N

&
bicirg_s) blished a few systems that could

as wa)ﬁdn this chapter, the concept of temporary

agf Definition

Qme words hold similar meanings with wagqf, such as donation (al-sadagah), gift, or

present (al-hibah), and will (al-wasiyyah). However, Islamic scholars technically
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present different definitions of waqgf (istilahiy) while having different views on the
conditions of wagqf. In this case, it is crucial for researchers to precisely desc

literal and technical waqf definitions from the modern and traditional Isla@vlars'

perspectives. *
2.1.1. Wagf Literal Definition z '

In Arabic, the term waqf is a verbal-noun (masdar) from t ord waga ich Qe_ans

N
‘stop’, ‘preserve’, and ‘hold’ (Al-Jurjani, 1982; Jlbrahim, Mun 'A' h, &

Muhammad, 2004). Al-Qal¢aji (2010) stated tthq coujQ ned &%mtmain,
T
endowment, and charity. Therefore, it c seen"\hat t term&qf comprises
&
t 0

multiple meanings depending on the us rd. For mpI@e term wagqf could

be understood as an act of observ‘pj the sile\fmi$ p(\b_y\l'ding any solution or
a! 0 ve,

answer. The application of the gf on the p%rty&ﬂ}d‘icates the preservation on

N K\
the property to worship All )

IntArab' tera@waqf is a singular noun, while
awqaf is its plural nou m e

ple,',t %
his ownership by M“I wciqf\'hmd i@j cause of Allah S.W.T” (Al-Nawawi,
N

O

¢ ? C—)
ThQﬁr term fwa uﬁ\ literally understood as ‘hold’, ‘preserve’,
'
i t

d ‘stop’. hfg resgrch, the literal definition of waqgf is applied by the

‘deten
reshgg , Which refers to the action of detaining or preserving a specific property from

%nsactions or its elimination and preserving the benefits of the property for the

O)ple in need and the beneficiaries. This literal definition is unanimous by prominent

Islamic scholars (Ab Rahman & Amanullah, 2017b; Al-Zuhaili, 1984).

! . .
d or wﬂgake a declaration to wagf land in

2008; Qahf, 200%\ i
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2.1.2. Wagf Technical Definition \2

As previously stated, Islamic scholars present various technical defi s of wagf.
However, the general point based on all the definitions by the Islaw\olars from

four major schools, namely Hanafi's sect, Maliki's sect, Shaficiy' , and Hanbali's

sect, is that wagf is a form of alms-giving that is similawx;on ('r charity. It also

comprises specific principles, such as holding the erty fr Wansaction,

L ]
inheritance, and gift. The benefits of the prop%would ch n,ll@@ the
hahwal-

beneficiaries to fulfil the public interest (masla camimah) pri*)é(@ interest

(maslakah al-khassah) with the purpose togwors AuTh T. T@qu technical

definition by four prominent Islamic s@ould be bed <ﬂetail.

C}.

Ca) Y S
Hanafi School \E A} -$$

N
In Al-Durr Al- anSharh 1 ir @dr maca Radd Al-Mubhtar, Al-
_ _ s A _
Haskafi (2002) des%j b]_i \niiq s defipition of waqf as “the detention of a

specific propert ‘&own [ he fos&der (al-wagqif) while the benefits from the
\ P 1 O
% ch

property is d d for a able ‘Jaose although in small quantity”. However,
a

Abi Yﬁtf@klmér? M d@k’m Al-Shayban’s definition is slightly different

o

frorﬁ {anifah's definitioa%Abﬁ Hanifah’s disciples stated that waqgf is “the

\
N on a specific property in the ownership of Allah S.W.T while the benefits from

: thesproperty will be given to the needy as stated by the founder (al-wagqif)”” (Al-Haskafi,

02). Based on these definitions, it was found that the difference is present in the

property ownership status. Aba Hanifah opined that the ownership of the property is
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still present to the donor, which indicates the donor’s right to perform any transaction
on the waqf property whenever he wishes. According to Aba Hanifah, <aqd j

type of waqf contract. Thus, the benefits of the wagf property belong to the t{%&ries,
such as the poor and the needy, while the ownership of the propert ins in the
donor’s ownership. However, exceptions are present in certain circumstances where the
waqf property ownership will be changed. If the Qadi decides™that the property
ownership is changed to the beneficiaries’ ownership, t nor’s o'/vnership of the

property will be terminated. In other cases, if the donor ares hawperty will

A
be endowed after his death, it would take place thr@he applicati (* @Ie of
wills (al-wasiyyah) (Ibn <Abidin, 2003). Y. \4‘ \)‘T

T

Abit Yasuf and Imam Muhammad% I-Sha ated the ownership
of the property belongs to Allah S.W. waqf

transactions, such as inheritance, ‘F,)‘xd se@?' Lé&ion is agreed by Imam
6 e,
S0y, W

Al-Tamartashi in Tanwir Al- ho stated that the @rship of wagf belongs to

X
Allah S.W.T physically, wh beni(its the pr@ty could be channelled to any
[
individuals as per the d%wish. b o 400.

N

S

N
N O c,)(.z
Malikz Schoo ' O
\
wa AI-% yafe of@ki's scholars, has defined waqf as “contributing

e o
the from the property‘oc@wd by the founder to the needy although by tenancy

@ based on the period declared al-wagqif ” (Al-Dardir, 2007). On the other hand,

! <Aqd Jaiz is a contract that established between two parties which can be invoked without the consent
from both of the parties. For an example, the donor (al-waqif) can reclaim the waqf property and inherited
the property for his/her heirs.
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Ibn <Arafah Al-Maliki’s definition of wagf is to “contribute the benefits of the property

as long as it exists while the ownership of the property still remains in the fo S

possession even assumingly” (’Alish, 1979). (q\

Based on these definitions, the researcher opined that Maliki’s sect does not

limit the waqf only in terms of the benefits from the fuIIy-owne%Kty. The donor

is also permitted to wagf by contributing the benefits from the y owned through

tenancy or the revenue from the owned property. The doner wn@do! the waqf

property would be terminated. ® X~
LI N
It was also found that al-mauqaf could b wed according'to Mafik?’s sect

’ b
M'\ waqf the-benefits on

e of tﬁsb\property. The
rr§ mpo@y or in perpetuity.

N2

in three ways; 1) waqgf the benefits on the full o

-

Shafi<y School \

z [ %
According to wmi (1?%@ Al-Muitaj ila Macrifah Ma<ani
Alfaz AI'MlnhdJ, @-Nav\lﬁ Nhﬁfp scribed Waqf as “the detention on the

&
property WhicEN)en it ‘th I'indd()\Dbrminating the ownership of the founder

_ b 4
and contr@'

benefits for go@urpose as well as to worship Allah SW.T”.
v (

Besides, AI-Ban;h 1998 ed in Al-Tahdzib fi Figh Al-Imam Al-Shafi<iy that
w eserving the spemfr&cﬁ?operty, terminating the ownership and the right of al-

do any transaction on the property, and contributing the property benefits for

Od purposes and to worship Allah SW.T”.

30



Based on these definitions, the researcher opined that the opinion of Shaficiy
sect relatively similar to Imam Muhammad Al-Shayban and Qadi Aba Yﬁsuw
definition. It also could be understood that waqf should be performed i uity,
given that it is a compulsory condition in Shaficiy sect. If the WAQ; declared
temporarily, it is not valid. Besides, the ownership of wagf property be terminated

from the donor (al-wagif) as it belongs to Allah S.W.T. \,

Hanbalr School é ' _\b}
Imam Ibn Qudamah in Al-Mughnz defin as gd ion (%?gvproperty

and contributes the benefits of the proper ’&:& 5). Tﬂ&efinition was

extracted from the prophetic traditionw agf by Sa k

s

| . A\
of land in Khaybar, and Rasululla w saltby A
S
S
{ls c3uasy Llof >\ g M uﬁfia & Jsw ) JB}

=
| _ 'Q | |
Transalation: hetSaA.W |£A " IT'you like, you can give the

land as@ent tnd\ its Lé{ in charity." (Hadith. Al-
nKit

i N | |

Bukh Al- a BaOI-Waqf Kaifa Yuktab: Jil 10:
¢ C,)

. fn / V‘?J’

Al-Mardawn(1955) described w.

\ “the detention of the property which can benefit humankind by the
0 donor by terminating the ownership of the property from the donor

(al-waqif) and contributing the yield of the property for the good
purposes as well as to worship Allah S W.T.".
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Al-Bahiti (2000) explained that this definition indicates that the endowed property must
be preserved from any transactions and the right of ownership by terminatw
ownership of the donor on the property. To illustrate this point, the declar@?ﬁwaqf
by the donor would change the property status of ownership. The Ayhers also
opined that the wagf definition in the Hanbali sect is relatively simﬂWe definition
by Imam Muhammad Hasan Al-Shayban, Qadi Aba Yasuf, and the majority of Shaficiy
school scholars. However, Hanbali schools stated that th mp' of the property

belongs to the beneficiaries (al-mauqaf <alaih).

T
Based on all the definitions from four pr nt chool it was Jnsé&/?d that

the Islamic scholars agree with the statement t aqgf af of a{zhletglvmg by

physically preserving the property, contrlcw:t e préﬁert nefltg}d terminating

S on the praperty. @Never the Islamic
S,

Q\\Naqf such as 1) the
declaration of waqf (sighah), ownw pri@y (milkiyyah al-mauquf),
aril in

and 3) the implementation @etwty Moreover, the Islamic

L

scholars of Maliki sect that tt;e bas@/e right to include a condition on the

wagf. As an exa }ﬂe dondr se

time speC|f|e e porks‘@}ed valid.
e
F th Iys' of all definitions, the Maliki schools’ definition was

selecti%n is as fol ws:

the right of al-waqif to perform any tran

scholars have different opinions |ng p ct

‘D.:

C

specuf@perlod on the wagf. The limitation of

X
S

\ ‘...contributing the benefits from the property owned by the founder
to the needy albeit by tenancy or lease based on the period declared

Q al-waqif 7 (Al-Dardir, 2007).
his definition is flexible and comprehensive to be applied in the current times due to

the situation of the donor and the beneficiaries, including the development of property
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based on the current demand and situation. It also indicates that the donor could endow
the benefits from the fully owned property, the yield of the property, and the pw

owned through tenancy. The donor is also allowed to make a choice eith@clare
the waqf in perpetuity or temporarily, which is a valid action. -\
2.1.3. Wagf Definition from Modern Islamic Scholars’ spgtive

The definition of wagf terminology is divided b dern slwolars into
@
_ . . z
two definitions. The modern Islamic scholars in the group hav. elteg_@cy to

analyse all the definitions from previous Islami s of four men@ﬁools and

e, ingg;-darat fi Al-
ro@previous Islamic

ﬁ@\ﬁon was the definition

N,
jon of the-property and contributes

scholars. After he analysed all the definitions, the \‘e(gd

by Ibn Qudamah Al-Hanbali, wé
R

the benefits of the property,” deI as @referred by Nazih Hammad

(2008) and Abd Al-Ha ; (2011

d &

the verse “the dete&ﬂwf th@ denﬁ.ﬂvat the ownership right of the donor

would be termi&tq. hus; 'or is@}%ﬁibited to make any transaction on the
Gy o

property, in25 nge, or give a yée r%Berty as a gift. Meanwhile, the benefits of the
ill be o

NN
propert% ffere 'g bene(&aries as per the donour’s wish. Nazih Hammad
Y

Mugam Al-Muszal M}AI-Mdliyyah Al-Igtisadiyyah fi Lughah Al-Fugaha'

a? d the same technical definition of wagf.

The modern Islamic scholars prefer this definition as it is universal, and the

Itc 'I'o‘ babderstood from this definition that

~

scholars wish to prevent the khilaf among them. For example, the Islamic scholars

present a view regarding the waqf property ownership, regardless of the property
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belonging to Allah S.W.T, the beneficiaries, or in the donor’s ownership. The second
group of Islamic scholars create a new definition of waqgf, which is relevant and Tﬂle

to be applied in this modern era without contradicting the understandlnq@bs&/lous

Islamic scholars and the main principle of waqf. Qahf (2000), ised and
developed the new definition of wagf, defined wagf as follows: ?
"The detention of the property either perpetuity orarily,

contributes the property physically or its benefits, repeatedly and
continuously for the good purposes generall

specifically,
according to the condition determined by the r, and CW

the Shari<ah laws restrictions."
As shown in the definition, the term “property” is%i by Qahf ( ;mig]?book

4
"Al-Wagf Al-Islami: Tarawwuruhu, Idaratuhu yyatuhu". his %e' the waqgf

property could be a movable property, Wtwudes hi mm‘%ble properties

such as land and garden, physical prop ch as weapons, ar@he benefits of the

property such as a specific endo:%)er V. 0 ‘ggkenancy. The definition

also indicates that the wagf C(\ so be declared’by thq&or either in perpetuity or
temporarily. This definitio agreid u y [@Vahbah Al-Zuhaili (1997) in
Ruvyah ljtihadiyyah fi % il AI‘F%hj; % u<asirah li Al-Wagf to revise the
understanding of &qﬁ%qnceptl Thntem ry terminology of waqf also complies

to the Sharlczifﬁb@ctlv (Magas |AI 9{1} icah) for the development of the waqf
[ (')
0

e currentyneeds a@tuatlon
? E] <
e analys of{)oQ/%qf definitions used by modern Islamic scholars,

ZII’ ahf's definition W&B\found to be more flexible and comprehensive to be
in this modern era. This definition appears to be related to and similar to Maliki's
Qt definition. However, Qahf improvised the waqf definition and adapted to the

current situation by adding a new element in the definition that was not applied in the

property b

34



past. An example could be the waqgf of the benefits of the property, which is either fully

owned by the donor or the tenancy, or the yield of the property.

2.2. The Wagf Legality : :' ,

In this topic, the discussion was divided into two sub-topics, namel?ﬁe provision

and evidence of waqf legality and 2) the position of Islamic schoMn the provision

of wagf legality. i '

2.2.1. The Wagf Legality’s Provision

In Islamic jurisprudence, four main sources wer y the gﬁmic scholars
in extracting the law (zukm); 1) Qung i on S(Qnah); 3) Islamic
scholars’ consensus (ljma<), and; 4) Qi legality could be

highlighted through the Quran, p;ﬂ , and the consensus of
Islamic scholars (Ijmac). \

Quran &\

55 -
o%‘ﬁrajsc

35



Translation: "Never will you attain the good [reward] until you spend
[in the way of Allah] from that which you love. And whatever you

spend - indeed, Allah is Knowing of it". (Al-Quran. Ali Imran. 3:@}

<,

According to Imam Ibn Kathir (1999) in Tafsir Ibn Kathir, the ter?f;ﬂ} means the

paradise. This term indicates that the Muslims would be rew h the paradise if

they spend and give away the property that they love the S ck’arity. Imam Al-

Tabariy (2005) stated in Tafsir Al-Tabariy Al-Musamma i© Al-Bayanfi Taly

i Al-
oM
Quran that the term {};T} also indicates that the ms who spen ei! p%.perty in
b4 \)‘T

\ahd be $aved from the
ir (@9) stated that after

i h}ﬁendowed the property
S

a; to-Nis relatives and the people

punishment of Allah in the hereafter. &s mam

%

the emergence of this verse, one of te %omp

that he loved the most, which w. rdef'in B

in need. Based on these statementSyit i:[' I hat c@ity is encouraged by Allah to

all believers. Wagf is c@nsi %atyp of charity i@m.
v

TR TS T JREE R PN
N, S
(’) i

O ‘{:P)
)3
&

Y
.
—

S
N

\

lation: "O you whe_have believed, spend from the good things

\
\which you have earned and from that which We have produced for
Qe you from the earth. And do not aim toward the defective therefrom,

2 All Quranic translations in this thesis are based on Saheeh International. 2004. The Qur’an English
Meanings. Jeddah: Al-Muntada Al-Islami. Translations from other sources will be cited accordingly
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spending [from that] while you would not take it [yourself] except

with closed eyes. And know that Allah is Free of need and Y

Praiseworthy”. (Al-Quran. Al-Bagarah. 2:267) (q

This Quranic verse shows that Allah S.W.T commands all the Muslims to infaq, which
means to donate and contribute the best property or wealth in ﬁw nership to the
poor (Ibn Kathir, 1999). For instance, the wealth could be i th?ﬁof natural sources
such as gold, the yield from the garden, and the profit @si sl; Wagf is a type
of donation (sadagah). g
(sadagah) \Y'

1S
Based on both of the previously highl'|ehte urani€ versgs, the Rractice of
charity and donation is encouraged in Islaw S.

spend and give away the property tha@e the m
needy, the poor, and the relatives asecharity aqu.

S
be highlighted, given that Alla menitions ip the Q@ that the donors will be
&

and believers to

rewarded when the charity is We i erity\A
Z 1 N
v

P

‘\

-
-

Fasdl of 3 & we 3 sk 22} 1

_ _ o s 0 % 5~ . a/a': P P 5 . 2 5 .

S SIS 1) W eds ERTUD 501 JB b s 5 5 St
1ox | P FP R A - /w.’; z °

6 B ooy ads 1 Lo A1 Jstg Q) b 4T 56 {558 \Ls 1,Aa35
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2 ?' < - “% .5 @ 1 1 s
{Qy&'—\.“n\ju.u 3 JJ\ \)“’“"UJ} J}a.’ é\.;.?’ ﬂ)’\;?i»\s\ dl .fm\J g
b G o e ity b 250 4 BAS Gis s ) L w:%z
Ja aus c&:"rujw‘m\ymw Ly JGs J6 L Sy,

Jus ;ﬂjm i) g &F &l a3 s e 3 e JUs lz =

{WLSJJ E&/aan/o/ ﬁ%\.@.‘w’“. f T@jj
Translation: Narrated by Ishaq bin Abdillah bi I Talhah, d‘
Anas bin Malik saying, "Abu Talha had m perty of p‘lln(’)\

trees gardens than any other amongs Sﬁr(n\ ; and{P}g

most beloved of them to him Was i

the Mosque of the Prophet S.

%s*

and used to drink its nlce "A

were revealed: '‘By no \%all ou att

spend (in chanty)? th
Rasulullah S Rasulullah S;‘A.V‘bxllah, the Blessed, the

4

s 9\2 ! ., h |
uperior s y no n' ym@ain righteousness, unless you
spend Qq\h |ty) hlch@ love. And no doubt, Bairuha'

e maQst 0"0f Qme property to me. So | want to give

t 0, Gharity’ i I‘bj e | expect its reward from Allah. O
Aasulullah S AW Sp@ft where Allah makes you think it feasible.'
‘%\ On that Allah's Apostle said, 'Bravo! It is useful property. | have heard
0 what you have said (O Abu Talhah), and | think it would be proper if
you gave it to your Kith and kin." Abu Talhah said, 1 will do so, O

Allah's Apostle." Then Abu Talhah distributed that garden amongst
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his relatives.” (Hadith. Al-Bukhari. Kitab Al-Zakah. Bab Al-Zakah

cala Al-Aqarib: Jil 5: #1392) Y-

According to Ibn Hajar Al-<Asqallani (2001) in Fathu Al-Bariy fr Sh ;Sar th Al-

Bukhari, the hadith by Abu Talhah shows that Muslims are encouraged to perform
charity to their relatives and family members, as performed @: alhah. The
researcher opined that this action could also be considere W&YﬂMich is also a form

t Qwe'\w??f which is
d as'fami qf alvvaqf
S

al-dzurriy) (Al-Zuhaili, 1997). ' A

o) alog e @ Jo 4 J}ng o
FLo Wagl 4 wily el 215 ‘UN?AQ?
E‘—) S s
& 0} {f\-‘ prav
“ &
io
Translation: Abu i rr te asulgh S.A\W as saying,
e

of continuous charity. However, the Islamic scholars

particularly for the family members and relatives, is categori

|

“When a man% furthe} W. ‘;s re ed for his actions, with
SO 7
three ex Ns SaFa

&)
knowledge f W fit continues to be reaped, or the prayers
oG 1 wh ;ﬁ qnti p pray
of aaygood son is dead féather.” (Hadith. Al-Muslim. Kitab Al-
N
siyyah. B 'i Yulhiqu Al-Insan min Al-Thawab Bada

éafatihi: 3il 3: #163@

on Imam Al-Nawawi (2001) statement in Sakiz Muslim bi Shar/ Al-Nawawi,

ich nues to be supplied, or

oamic scholars expressed through the aforementioned £adith that all the actions and

the good deeds by the humankind would not be counted and rewarded after they die,
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with the exception of three actions: the actions and the pious deeds of their children, the
knowledge that they teach and compile through writings, and continuous charitm

is waqgf. Al-Nawawi (2001) also stated that this kadith is proof of the @ and

legality of wagf in Islam. *

[

g g /Mj“\g;:/”i\;l’;ﬁ\ 1o & Jsig J

N

{2363 o3 wliee @ 3y 435y €9 aazs O

the day of resurrection.” (Haditf%M

Siyar. Bab Man Ihtabasa Farm 0: #2698

Based on Imam lbn Hajar AI-°Asqa§ g (ZQQI; desaiptic@this hadith in Fathu Al-
q
valwmissgfe/to endow the horse for the
e

Muslims’ use to protec the%elves. "he I rpic lars also concluded from this
hadrth that the waqgf of movable N& he‘:@n horses and immovable property is
allowed and vali@ndo |d.T resea\

a provision or% lit ar%js&io wagf on movable and immovable property.
X1 ))S
%}» m’ m@@ Jsts 356 06 iody 5 50 25 ) 4

&
las 305 asSas ckf’ O &l szl ddlis Y1 a5 13 Vs s

$
$E

Bariy f Shark Sahih Al-Bukth

r opined that this prophetic tradition is

Con

&

o Jotdh Y
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Translation: "Narrated by <Amr bin Al-Harith: Allah's Messenger

S.A.W did not leave a Dinar or a Dirham or a male or a female slave. Y
He left only his white mule on which he used to ride, and his Weapq

and a piece of land which he gave in charity for the needy trav@f&'

(Hadith. Al-Bukhari. Kitab Al-Maghazi. Bab Marada Al-Nahi : Jil

14: #4192) \/
According to Imam Ibn Hajar Al-cAsgallani (2001) i@-B@rh Sahih
Al-Bukhari, this hadith indicated that the land g ph mad SQQ(W
S

ranted by Mu !
to the needy travelers could be considered waqf. strate thig point, th’e Dénefits of
4 b &
ad S .

the land remain a charity after the passing of thWet

wu&@bw}w\f»s@ys

(ITTHUINENE A ISR PRy, S S e
Js L 3haling (g oo Sy

\Aranslation: Narrateo‘b‘y\ll’)n cUmar: cUmar bin Khattab got some land

‘% in Khaibar and he went to the Prophet S.A.W to consult him about it
0 saying, "O Rasulullah S.A.W I got some land in Khaibar better than
which | have never had, what do you suggest that | do with it?" The

Prophet S.A.W said, "If you like you can give the land as endowment
41



and give its fruits in charity.” So <Umar gave it in charity as an
endowment on the condition that would not be sold nor given to Yv
anybody as a present and not to be inherited, but its yield WOU|C%\
given in charity to the poor people, to the kith and kin, for

slaves, for Allah's cause, to the travellers and guests; and that there

would be no harm if the guardian of the endow nmrom it

according to his need with good intention, and others ‘vithout

storing it for the future.” (Hadith. Muslim. Ki I-W ,iwb
"X

Al-Wagf: Jil 6: #1632) é [ _\c.}
4 %
ri* Al-Na

Imam Al-Nawawi (2001) described in Sahiz Mdslim \ha\ i that this

prophetic tradition is a provision in decle@#leg i gf tgggpractised. The

practice of waqf is entirely different from the practice d*
is also the view of the majority o qﬂ s&h%e qﬂ)q.’i,%scholars unanimously
o
agreed on the validity and pen*& ility o f -ma@ nd wells.
N
Based on all offthe afogementianed proph f%aditions, it could be concluded
4 2

that the waqf has bw)r tii \ry\t Prophet"Muhammad and the Companions.
However, the atxége kn
Imam Al- Shzﬁg) I-Z’hatlli,

T onsensus of Islamic scrh’ars (Ijma?)
Islamic scholars from Hanafi, Maliki, Shaficiy, and Hanbali sects were unanimous

che statement that waqf is permissible and recommended (mandizb) to be practised by

all Muslims (Ab Rahman, 2017; Ab Rahman & Amanullah, 2017b; Al-Nawawi, 2008).

thg\@iliyyah era, which

aq an&ourrently known as wagqf, as described by
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By presenting the evidence and proof from Quran and prophetic traditions (Sunnah),
wagf is demonstrated to be the proof of sadagah and practice encouraged bw
S.W.T and Prophet Muhammad S.A.W for the Muslims. Besides, the Co@ns of
Prophet Muhammad S.A.W practised wagf in their life either during Q&r Prophet
Muhammad S.A.W’s lifetime. One of the Rasulullah S.A.W’s Compw, Jabir R.A,

stated that none of the Companions R.A died unless all of their EM and wealth has

been endowed (Al-Raisuni, 2014; Al-Zuhaili, 1984). The w. ntin'Joust practiced

by the Muslims entire world until nowadays as practic the rWuhammad

S.A.W and the Companions R.A. é J _\b}
' 4
<

2.2.2. The Islamic Scholars' Posmono\wqf L ‘1“ &

Al-Soleh (2001) and Sabri (2011) ted that Is %ol §<r‘we different views on
N

the waqf legality. Three opmm%reseﬁted, aqf@ermlssmle and valid; 2)

permissible and limited to s pro[ 3) w is prohibited and invalid. A

discussion would be n% ificall ;?ﬁng t@ltlon of Islamic scholars upon
4
the wagf legality. \ @

Theﬂm ity of Islamic schok{s\)ﬁom the Hanafi sect, Maliki sect, Shaficiy sect, and

sect unanimously agreed that waqgf is permissible to be practised without being

& d to any limitation according to the provision, as mentioned by the researcher.
ased on this opinion, waqf is valid to any type of property, which could be movable

or immovable, or be in the form of benefits such as cash and workforce. To illustrate
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this point, the wagf is considered a part of the good deeds encouraged by Allah SW.T

and Rasulullah S.A.W for the Muslims. Y

Second Opinion: Permissible with Limitation. Y'

Some Islamic scholars stated that waqf is permissible, alt is limited to a
particular property (Al-Kubaisiy, 1977). The Islamic sch ho igreed with this
opinion stated that waqf is only valid on movable properti ch as W icles,

books, clothes, and all types of movable prope @Iast long a’e A&f)easny
damaged. While some properties such as land den | abIe\th/ are not
valid for endowment. This is the opinlo ullaﬁ‘\l SCud A, AI| ibn Abit

Talib R.A, and Abdullah ibn <Abbas R

o O YL u‘-’z’u“ s :’ @Ju s s
&
’¥ § lesdon

(/

(
Translation: Narra;}i by AlS FUJ-B

Wajhah d: enol)wm t upo obllgatory demand of Allah

SWie tit wea dr rses ' (Hadith. Al-Zailacie. Kitab
ﬁ@l 4V6?) é&-}
&Q 5

[oX

ina cAli Karrama Allahu

4
S

inion: Prohibited (man<u) and Invalid

oe Islamic scholars in this group opined that waqf is prohibited and invalid to be

practised either towards movable or immovable property. This opinion was agreed by
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Qadi Shuraih?, a narration from Ab@i Hanifah, and the general opinion of Ahlu Al-Kafah.

The Islamic scholars who agreed with this opinion showed the following argumwmh

the prophetic traditions: q
ol aslp e e Y B A sy JUB (JU s L;;p)uu%
\,{ -J

Yv
Ws

Translation. Narrated by Ibn cAbbas R.A, lah’S.A.W said:
. L J
"No endowment upon the obligatory demand of Allah S ' \Y'
(Hadith. Al-Daruqutni. Kitab Al-Faraid. Jilg; #4062). Y:\
Y

NN
NGRS
Preferred Opinion. \% é

The first opinion was pr in w a fi&permlssmle and valid
[} 5

without being bound to any IiK on. T%ollojm‘é eiﬁmtions were presented to
the preference: _é\
N

a) The evidenceK Ia‘: f’éithe first opinion is clearer, reliable,

o

and firm. me ed that waqf is permissible and only

N
Iimite@m abfe gr!y cf-rlg'} The Islamic scholars who agreed with this

N .
;wupported by an unknown narrator, whose name was not stated in the sanad.

He is Al-Qadi Shuraih bin Al-Harith Al-Kindi, one of the famous Islamic scholars in the era of Al-
Tabi<in. He is appointed as Qadi in Kufah during the era of Caliphate cUmar ibn Al-Khattab, Caliphate
Ali ibn Abi Talib until the era of Al-Hajjaj bin Yasuf Al-Thagafi. Qadi Shuraih become among the
prominent gadi in the Islamic history. Qadi Shuraih died in 78H/687M.
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&,
2.3. Th&ﬁs of Waqf C}T

Besides, the statement provided by the Islamic scholars regarding Rasulullah
S.A.W’s unacceptance of any forms of waqf except warhorses and wea

not reliable to support the hadith narrated by <Abdullah ibn Maa@. To
illustrate this point, the statement is in the form of the story a rt instead
of the structure of commandment or prohibition. Therefw cannot be

considered evidence to support the prohibition of wagf cher n warhorses and

l

The third opinion agreed that wagf is prohibited a Which also

i as eviden I—’o@the

; V\% me@dressing
. The@; applied by

Ha@“(’ZOOZ) mentioned

weapons.

offered arguments based on dalil <agli and

evidence was argued by other Islamic

dalil cagli about the hadith narrate

the Islamic scholars in this opi@acif, whi
in Al-Muallg bi AI-A’thdrt?@ﬁ prophe\ﬁ%ﬁ_f_:ti sAS maudir-
N,
%c [ﬁred the (@' two opinions as it is

The first opinion is s
&

supported by the 'o}@of’r IC chollaés\%esides, the majority of the

Companions o Muhamma .A.\A&ave practised wagf by endowing
4 ¢ &

their land wealth, \le S began indisputable proof among Islamic

scholarsg{ rren &

,M?:l c.,(-’
&

&

Th? ious Islamic scholars did not divide and categorise waqf into a specific group.

ovided that waqf is a part of the charity, it is not categorised under waqf khairiy nor

aqgf dzurriy, given that the main purpose of charity is to worship and seek the blessings

of Allah SW.T (Abu Zahrah, 1971; Al-Soleh, 2001). The division of wagf into wagf
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khairiy and waqf dzurriy took place with the growth of Islam to the entire world in the
era of the Umayyad Caliphate (Abu Zahrah, 1971). The practice of waqf hasw
drastically and is participated by individuals and rulers. This phenomenon @seen
in the era of Al-Ayyubiyyin's reign in Egypt when waqgf irsad is i ced (Abu
Zahrah, 1971; Mat Rani, Mohammed Noor, and Othman, 2015; WZOM). The

practice of wagf is developing until today. V

The researcher opined that Islamic scholars hav@ d tha wagf into a few
divisions based on the current development and situation. S M& so@]ars
categorised the types of waqf based on the eligibility"of the Wa\wbjx‘iclanﬁg,}while
some other Islamic scholars categorised the Wa(w{!!rdin ‘.th operggt'he wagf.
In this case, the focus was placed on %@ssionﬁm typgf!?waqf, which

comprised four sub-topics: 1) the types f based ongthe bel@iaries (al-mauqaf

\Sn e
<alaih), 2) the types of waqf bas pr c@ 3) the types of waqgf

@

based on the period of time, a he types.of w fBase{g&\ the donor (al-waqif).
AN
& S
L} N
ri Be

s '
2.3.1. The Types ofdVaqf Bas N neﬁg ries (Al-Maugqaf <Alaih)

Given that wai %I practi Isla(rié’countries, describing the division of the
¢

wagf benefiei rleasim rtant. ust\a I-Khin, Mustafa Al-Bugha, and Al-Sharbaji

(2015) @A'IF lanhajiy<ala Madzhab Al-lmam Al-Shafi<y that waqf could

2 9
be into three types, nac@jy al-wagf al-khairiy, al-waqf al-dzurriy, and al-waqf

Q‘@

arak.



a) Philanthropy Wagf (Al-Wagf Al-Khairiy)

Al-Sarkhasi (1989) defined al-wagf al-khairiy as “the detention of th@y
by someone and contributes the benefits of the property towards the bene &B either
non-continuous or continuous, for the virtuous and charitable purposes"&ri (2011)
stated that this definition is a comprehensive definition of philanthropywaqgf or al-waqf
al-khairiy. According to the aforementioned definition, it cou derstood that the

Y

benefits of the property endowed under al-wagf al-khai e‘ utilised by the

beneficiaries, which could be continuous beneficiaries incladin tthe n%edy,
N

the Muslim community, orphans and incapable p , ornon-contin@ieus ’)enht iaries

. o 4 PE S
such as family members, particular mledU&YMd cul rgaruz?gmons. This

definition also demonstrates that the WaqEWis degﬁire der <a;l%qf al-khairiy,

Ab Rahman (2017) state t)|-V\“?l al-khairiy Qa}&ld be divided into two
" N
types, namely public (al-khaiﬁ\a am) andsprivate (&ﬁhairiy al-khas). The public
N
philanthropy wagqf (al-waqf %hairiy I-<am)'c n@ined as follows:
ﬁ , 3

perty, lﬁ}/ can benefit either the poor
ut anyfimitations on the beneficiaries."

" The detention on a s
or wealt n:c?ﬁhuniti
(Al-Sarkhasi 989; ama}tj 5; Sabri, 2011).
An example c% the/itd’ati fgm(iﬁdjvidual endowing his land to build a mosque.
In this (xzz{%&)ntrﬁc would be (@ared as <aqd lazim, which is the contract is bind
0

le. This feature c;@(?ates that the ownership of the land would be

is entirely different from al-waqf al-dzu

and ir

t Med from the donor and}belongs to Allah S.W.T. To illustrate, the main purpose

he mosque being built for all the Muslims is for worshipping Allah SW.T and
N

forming five mandatory prayers as stated in Quran and Sunnah (Al-Sarkhasi, 1989;

Al-Shirbini, 1997; Nur, 2017). Besides, the Islamic scholars are unanimous in the
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prohibition of building the mosque solely for a specific individual to perform these

prayers without allowing other Muslims (Al-Nawawi, 2008; Al-Sarkhasi, 19 -

Shirbini, 1997). (,}

The private philanthropy waqf (al-waqf al-khairiy al-khas) could be*defined as

follows:
Y

"The detention on a specific property for a partic pose, which
contributes the benefits and the yield of the prop the ‘jpecmc
beneficiaries." (Abu Zahrah, 1971; Al-Kubaisi ; Qahf, 2000;

Sabri, 2011). . Y'
For example, the donor endows a building to bui madrasah for 'ne @hans.

Therefore, waqf is only allowed to be utilised b ans instead of the communities

Y
as ado through the

J _ :
que, @I philanthropy wagf includes all types of al-

ri exce;f e}nos@' he example of general philanthrophy wagf such

: > : :
schools, hospltals,‘e&a accommodation for the poor. In the researcher point

developin

wagf a

, the philanthrophy wagf can be endowed as temporary with restriction such as
ilanthrophy waqf in temporary is prohibited to be practice for the purpose of mosque

and cemetery.
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b) Family Waqf (Al-Wagf Al-Dzurriy)

Family waqf or al-waqf-al-dzurriy can be defined as: \i

" The detention on the specific property and preserve the USUM
the property for the founder him/herself or for the specific individu

who could be described individuals, family members, or relatives."
(1bn al-Humam, 2003; Ibn Qudamah, 2005; Sabri, 2011“
be

Based on this definition, family waqf was determined.io orm of wagf, in

which the donor would preserve his property and contribut u fruc't of the property
to the specific beneficiaries such as the donor him/herself¥is des nWhe family
L ]

members. To illustrate this point, Muslims are enc ed to

members and descendants over other individu ough iﬁ i

prac@:hrough the
.A.@% the Companions

stated in the Quran and prophetic tradifigns, 1t c

recommendation and encouragement % Muham
ibz\member and relatives

such as waqf of Abi Talhah as we%airuha \higfa
Ey N,

(Mohsin, 2010; Muhammad an'éadi 420 abri, 2011). The family

wagf could be considered a }N/elf]r etween th ily members, which is legal

to be practised throug% Iarati‘g Vb}}g ‘d(m&; “| have made this land as an
&

endowment for my, and f(i Idre%@ﬂer | died, and the children of my

am bdurrahman Sadique, 2015). Khalil, Ab

children.” (Ibn Q@\h, 2
¢
Rahman, Teihhm (2021) h
e

NN
abig ro% uragf jpplica&?n of family waqgf nowadays.
AN s

N
9
c)"Al-Wagf Al-Mushtarak

&/eﬁo} ucted a research that temporary waqgf plays

In the previous topics, the researcher has discussed philanthropy waqgf and
family wagqf specifically. Al-waqgf al-mushtarak is the combination of philanthropy waqf
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and family waqgf. The donor would contribute the benefits of the property (as determined
by the donor) to al-khairiy beneficiaries and al-ahliy beneficiaries in one
(sighah) (Al-Soleh, 2001). For instance, the donor endowed his land an

yield or contribute the usufruct of land to the poor or the public, WhileﬂNer half of

the land yield is offered to his family members, children, and relatl s. Ab Rahman

(2017) stated in his study that al-waqf al-mushtarak has been Qractl since the era of

Prophet Muhammad S.A.W when Sayyidina <Umar Al-K A erdowed his land

lude trw the poor
I-wagf al- sI"a‘@urlng
% aIm@R/ing and
charity. From the researcher’s point of v |e\th§ racti I-Waq@g;ushtarak is
currently applied more often than a qqa @’unlty as it could

benefit both parties, namely the far‘%embers\mpﬁ) i @ﬁdes the donor could

also spend their wealth and prop%helpfhe ne y.mzQ abandonmg their family
\Ws sjl entis in |I$%Ith the command of Prophet
toh

members and relatives in nii
Muhammad S.A.W to % wealt p:' the@dy without neglecting the family
d &

members in need to n bIessT Ilah .T.

to contribute the benefits of the land to the public, whic

and family members. However, this wagf is not reco

that time, while the action of Sayyidina <Uma

!
2.3.2.Th of D@se on Property (Al-Maugqf)
b

The asé&he property could@j&understood as a matter that physically exists, could
d, and is valuable accordlng to Islamic law. In this case, the discussion was
f

ied into three sections, namely immovable waqf property, movable waqf property,

Shecified i .
d profitable waqf form.
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a) Immovable (Al-Agarat)

Immovable property or al-<agariy could be regarded as a type of property t{%not

be relocated from its location to another location and should be perﬁhbn al-

Humam, 2003; Ibn <Abidin, 2003). Examples of the property are the land and all the

assets that are attached directly to the land, such as buildings, garden,%and estate. The

modern and traditional Islamic scholars agreed on the statem?ﬂ its permissibility
, 1984; Qahf, 2000).

its b ewheyi%dof

r' N
the land and contribute it to the community or. ily"members e di&@(?)n the

4
conditions determined by the donor. The res?ﬂs alse_op thaggzrze~ wagf of

immovable property has been practised E Negisl i he ad%nt of Islam, as

is to be practiced (Al-Nawawi, 2008; Al-Zarqa, 1997; Al-

Thus, the donor is allowed to endow his/her land physical

—*

practised by Sayyidina Umar Al-Khatta .

b) Movable (Al-Manqal)
\ N
The movable property or al-mangqil ¢o rEgarded as a type of property or asset, in

which location ¢ h@!chan d an trans@d to another location while either the

physical or pr. Mo

property a : wa;?)e ezéehicles, weapons, Quran, and gardening tools.

The wf the I{Ia IC sgholaYg;'except Hanafi schools allow movable property to
AN

N
uld he c ed %&mam in its original form. Examples of this
r

N
bqu d. Although most o?‘cb'hje movable property characteristics are perishable and

‘%petual, many advantages are present, which could currently benefit many people

Oecially the needy and realise the public interest (maslahah). Thus, it was argued that

the endowment of the movable property has been present since the era of the Prophet
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Muhammad S.A.W through the action of the Companions who endowed weapons and

S
AN
¢) Cash (Al-Nugid) Y'

Also known as al-waqgf al-nuqd or al-wagf al-darahim wa al-

warhorses.

wagf is accepted

to be practised in the form of cash. During the early advent : the'practice of cash

wagf was made through gold and silver coins, as discu by ht:}mdq;, Islamic
N

scholars regarding its permissibility in the Isla@ruden @@iman,

2009). In this modern era, Islamic scholars co ias),@ of baﬂg(')tes with
T

gold and silver in terms of their value (na 0 ever,jslam scho ave different

opinions on the permissibility of cas gf¥The majorty of Iic scholars from

Hanafi, Shaficiy, and Hanbalt stat&jt cash W\ﬁm p @ed and invalid to be

()
practised. On the other hand, 1 schaols an sUme<8tamic scholars of Shaficiy

X

schools allow cash wagf to \sed’as mgovable zigmmovable property.

(,) 3t g S
d) Shared Prop@Wa

¢
Mustafa A@)MUS fa a&and Al-Sharbaji (2015) stated in Al-Figh Al-
Manh"%’T Madzh Al'—lma?%g\Al-Shdficiy that al-wagf al-mushac could be
N
un& as a wagf on an*&fvﬂivided share in a specific property. Sabri (2011)

‘%ned in Al-Wagf Al-Islamiy baina Al-Nazariyyah wa Al-Tarbiq that al-wagf al-

OSth is not permissible and invalid for the purpose of cemetery and mosque unless

the property of al-mushac could be divided. To illustrate this point, the waqf of the

mosque is purely and sincerely for Allah S.W.T, making it unacceptable to turn the
53



mosque into another place after it has been built. The same case goes for the waqf of

the cemetery. However, the Islamic scholars present different opinions a

permissibility of al-waqgf al-musha« for purposes other than mosques and c@e

In the Hanafi schools, two opinions are related to the al-wagf aI -musha<. Imam

4

Muhammad Al-Shayban stated that al-wagf al-mushac is void lid unless the

property could be divided and separated due to the acceptance roperty (al-gabd)

that is considered a mandatory condition. Thus, the waqf is thcomplete ’vithout al-gabd,

while the undivided shared property cannot fulfil al-gabdr Meanwhi %usuf

opined that al-waqf al-mushac is permissible , in whic 'p;h‘@rty is
L 4

acceptable to be divided or undivided. To |IIu is point, Yﬁs,%liargued that

g the*wagqf validity. In

al-gabd is not considered a mandatory cc in d&&

this case, when one of the owners of the

A

either before or after the land d|v I A| A E i, 2002; Al-Sarkhasi,

c.)
1989; 1bn al-Humam, 2003). 43'
\ \A
The majority of W schalars, wh ch de the Shaficiy schools, Maliki

schools, and Hanbal1 schools;y adh e fal mushac is permissible and valid

to be practised. @Ia sch rs aI gue that al-wagf al-mushac has been

practised by e\hpa ons si ',t,ne (.l;%tff Prophet Muhammad S.A.W (Al-Dardir,

/‘7

o
2016; amah, 2005). \,‘Z'
A <

ased on the aforementioned Islamic scholars’ opinions, the researcher
rred and adhered to the opinion of the majority of Islamic scholars, in which al-
aqgf al-mushac« is permissible and valid to be practised. To illustrate, it could broaden

the benefits of waqf and does not contradict the main purpose of wagf, which is to seek

2007; A I ,1934 Al- Pa Wi 8; Al-Shirbini, 1997; Ibn Hajar Al-Haitami,
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the blessings of Allah S.W.T by spending the wealth and property for pious and good

X
N
.{"
N~

purposes.

2.3.3. The Types of Wagf Based on the Period of Time

The previous Islamic scholars divided wagf into two types+i s of the period,

namely perpetual and temporary wagf (Al-Kubaisiy, 19 - uha'li, 1997; Sabri,

2011). To illustrate this point, Islamic scholars conducte in-d tM@pn n the

: : . . N
period of wagf in the conditions of the declaratio hah). Curfen h‘ qg&ﬁcatlon

of temporary waqgf is growing rapidly in Islami counQ Ra , 2017).

X

e
is a?\icle gardi erpetual and

®)

Accordingly, the discussion will be m

temporary wagf. \

a) Perpetuity (Muabbad) \

l ?
The perpetuity wagf (a% al-muabbad)/s %’; of wagf that is not bound to any
period of time, w Nicatei thhs con@uous and perpetual (Al-Zuhaili, 1984;
N
Qahf, 2000; SﬁM)ll) Afﬁg cl rﬁt_ipn of the perpetual wagf by the donor, the
t it

property CQ- sold,finh ,a fered as a gift permanently. To illustrate, the

declar Whah){) qf wil minate the donor's ownership of the endowed
N

pr he majority of thé\&'l’amic scholars stated that the main purpose of waqf

%d in perpetuity is to continuously earn the rewards from Allah S.W.T as long as

0 asset and the property could be benefits by the beneficiaries. Qahf (2000) stated that

the wagf in perpetuity could be applied to movable properties such as vehicles and

x=s

Y%

books, and immovable properties such as land and garden as long as the donor declares
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the waqf in perpetuity. On the other hand, Ab Rahman (2017) stated that the perpetuity
wagf is only applicable to immovable properties such as land, garden, and buildings!

illustrate this point, the nature of the immovable property is perpetuity, @nnot
be changed and moved physically. From these statements, the resear ined that

the only immovable properties that fulfil the principles of perpet are land and

mosques, given that the ownership of the mosques belongs to Qllah .T.

N
b) Temporary (Muaqgat) é ' _\t.}
i { pqgac period
X

The temporary wagf could be defined as a type thau% oas

of time determined by the donor in the si is conditio indlc@that the wagf
oa

irs, (@<ﬁl be continued as

d/modern Islamic scholars

will be returned to the ownership of the he donor

a wagf property after the date has >G|3 The trfa}&{g la
show different opinions on em Qatio alth the implementation of
temporary wagf is growin '\t Is r%njtrie \%w temporary waqf could be
bound to the specific ég:pme, atur ejlpr rty, and beneficiaries’ generation

level as stated by KWW (I@G; Qa\h(édOO).
(’} Y

*
2.3.4. THe Types of W ed oﬂ:\;\he Donor (Al-Wagif)
- 3

f wagf in terms of ﬂw(é?ionor could be divided into three, namely individual,

Th\
‘%and government wagf. In this topic, the researcher will briefly describe these

Oes of wagf.
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a) Individual (Al-Fardiy)

The individual wagf (al-waqf al-fardiy) could be defined as the waqgf, which i deqared

by an individual. The donor must comply with a few conditions, which Wi! %cussed
in the next topic.

b) Community (Al-Jamaice) E;\: '
Al-Wagf Al-Jamai<e or a waqf by the community could be defined as rnfofvaqf,

e

which is built by a group of people or a public fu Rahrr‘l.an 20 stat‘Z~ hat this
type of wagf has benefited the community, eWIy }s\ 0 are @" extremely

wealthy. This type of wagf will broaden Wtu ity forghe publicto give the alms

(
¢) Government (AI-Ir.s% :Dj"<</0.
N O

Al-Wagf AI-Irsd@f b@em & could be defined as the detention of
specific state@hy 1 the F’meﬁéﬁr the public interest, such as endowing a

piece of t&med?#ﬂ aﬁb(éél or hospital (Al-Zuhaili, 1984). Sabri (2011)
% sth‘g

define fal-irsad dQegTion of the property from bait al-mal as directed by

C.)
t:ﬁwrnment to fulfil the pthc interest through the benefits of the property. Based

h definitions, the researcher opined that al-wagf al-irsad could benefit the

ommunity if the government could unveil the potential of undeveloped state property
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through waqf for more significant use, which includes providing a residence for the

needy and low-income group, schools, and mosque. Yv

2.4. The Pillars (Al-Arkan) and Conditions (Shuray) of Wagf Y’

In this topic, accurate description and analysis are perfor the pillars and

conditions of waqgf from four prominent Islamic schola ely ’,{anafi schools,

Maliki schools, Shaficiy schools, and Hanbali schools. N

y, itis vi eps%?_the

N
validity of waqf declared by any donor (al-wagi jority Islami sc'h(ﬂéﬁ from
Maliki, Shaficiy, and Hanbali schools mentione aqf&@ four'p&:rs 1) the

declaration (sighah), 2) the donor (al-WdE e bE’Tefim ies ( uquf <alaih),
and 4) the property (al-mauqf), Whilw

one pillar which is sighah. Inthisch thedlscu i 's vi'd.e into four sub-topics:

1) the declaration (sighah), 2 or al-Wa Q@' eneficiaries (al-mauquf
K
<alaih), and 4) the property f1 é\

2.4.1. The Decla&\(sl hsLD O

The term s ﬂ | an abl t m{ha{_‘:?nprlsesvarlous meanings depending on the
of; t

af' sect st that@qf only comprises

structur sentgh ‘aould'@ literally defined as a word, verbal expression,

actlm&j appraisal (Ab Ra@# 2017; Nazih Hammad, 2008). In terms of wagf,

ould be defined as either verbal or written expression, which indicates

G ment and consent between two parties (al-waqif and al-mauquf <alaih) in signing
C

ontract (Al-Qal<aji, 2010; Nazih Hammad, 2008). Ab Rahman (2017) determined

that sighah al-wagf is an expression through verbal, written, and action by the donor to
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endorse the wagf contract. The Islamic scholars identify sighah as an offer and
acceptance (al-z7jab wa al-gabal). In this topic, the focus is placed on the disc ,
which comprises two sections: 1) the offer and acceptance expression (s@ijdb

wa al-gabzl), and 2) the conditions of the declaration (shurz¢ al-sigha)ﬂ\

Q)

a) The Offer and Acceptance Expression (Siyagh Al-zjab XQab‘?I)
The Islamic scholars are unanimous in stating that the w OZTCMJ; b%_alid

N
without the offer expression from the donor in@ah (AI-N w‘ ;QUB; Al-
Sarkhasi, 1989; Al-Shirbint, 1997; Al-Zuhaili, ; bn-@ : 2005)3?|owever,

o
they also have different views regarding ifw)tanc Xpression @ondition that

will determine the wagf contract vaIiN is case

acceptance expression in the decl%n of whw éescribed and analysed
? 6 e,

q

thoroughly.

i) The Offer Expw&ghi -Tjab) %
N

The Islamic seho separate J'offe ression (sighah al-zjab) into two forms,
namely ve non-g-r? é\&-}

4

QA &
@Expression in Wagqf Declaration

02 majority of Islamic scholars from Maliki, Shaficiy, and Hanbali schools separate

verbal offer acceptance into two types, namely clear statement (al-sighah al-sarzhah)

and vague statement (al-sighah al-kinayah).
59



Al-Stghah Al-Sarikah in wagf declaration could be performed through a few
words such as "I endowed" (wagaftu), "I preserved" (habastu), or "I give" (sa )
(Al-Zuhaili, 1984). The majority of Islamic scholars of Shaficiy and Ha ools
stated that if the donor uses these terms in the <aqd, the contract Woﬂ&valld and
irrevocable upon the compliance to other conditions. To illustrate, theSe'three terms are
commonly used by the people if they want to sign the waqf contract®(Al-Bahdti, 2000;
Al-Nawawi, 2008; Al-Shirbini, 1997; Ibn Qudamah, 2005 0&aerrent is based on

the hadith of Rasulullah S.A.W on the waqgf by SayyidinasUmar A\d
L ]

Y'
N N

land as endowment and gl its in C
Bukhari. Kitab Al-Wasa ab Aﬁ&
#2587) %

\ Nr@wmenw (al-sighah al-sarzhah)

In Maliki schools, the termYﬂe cols
[
are limited to "I endo qaftu)'.a d" p‘aeitz/ d" (habastu), and do not include

the term "I give th (sapb |N@$¢w,2oos Al-Zuhaili, 1984).

&

Al-Sig h ingyah or Va l!e ratlon could be defined as a specific word
7

or term ex y an qnydu I t ose the connotative meaning that is embedded

in the 3 - Jurjanl 98 ) Tﬁ{'defmltlon indicates that the interpretation of the
ISS

W(& bject to the mtentlo\?the donor (al-wagqif) or current situation. In the matter

‘%f, various words have similar meanings to wagf. For instance, the donor could

Gpress "I give alms" (tasaddaqgtu), or "I prohibit the property" (harramtu), or "I

perpetuate mu property” (abbadtu). The majority of the Islamic scholars of Maliksi,
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Shaficiy, and Hanbali schools are unanimous in the statement that these three vague
words do not affect the wagf contract unless there is proof that shows the word is |

to wagf. To illustrate, these vague words involve various meanings that a @only
used by the community to portray their actual meaning. If the donor se words
to make a declaration of waqgf contract, the contract should not be c Wred a valid
wagf contract except for one of the three elements that are Qt; d by the donor

during the declaration, which are as follows:

a) The vague declaration must consist of these five additional words in the si'Qhah

maugafah, muhkabbasah, muabbadah, balah, a harra‘r}:ﬁ For

n Wmen@'fauqufah)

| make™my property as

instance, the donor could express "l give thése aI

"l preserve (mukabbasah) my pr@g a charit

perpetuate (muabbadah) charlty . "I onat

pr&;@y as a prohibited
(muharramah) charlty ’\

0
b) The donor must men c ara %e of wagf in the sighah.

Among the char;cte of w’xqf a n@y and perpetuity. For instance,

the donor could xpr s the de€

uqalas ‘| give my property as a charity,
and it can tbe Id, |r|her|te ,and ed as a gift".
c) The vagu qf eclaration COL@D& determined through the intention of the
ch could be s gh the expression either in written or verbal
the don stafes tngr is charity is considered wagqf, the charity would
alid to be conmde?g? as wagqf, the principle, and the law of wagf that is
applled to the charity.

Q The Hanafi schools do not divide the sighah into clear statement (al-sighah al-

sarzhah) and vague statement (al-sighah al-kinayah), as shown by the majority of
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Islamic scholars. The Hanafi schools only state that the waqf contract shall be valid if

the donor expresses the declaration using the following words: Y~

a) Wagf: For instance, the donor will declare in sighah, such as "I eﬂ&ahalf of

my property and not exceed from it to the poor™".
b) Sabbaltu: For example, "I give away my land to buildythe mosque for this
village". Y~
c) Habasa: The donor will declare, "I preserve m@as @
d) Sadagah: For example, "I give my property as a charity, and it,cannot be@ﬂld,
N
.S
4 b 4§

e) Maugaufah: For example, "l detent my property M eedy @fe used for
good". CV

Based on the aforementioned words, the “fesearcher opi th_at\@ first three words

presented by Hanafi schools are i :ne aith "gh%'w é}] as categorised by the
o

majority of Islamic scholar\' e the er wo@s are considered vague

declarations by the mg:oriwﬁslan’c sC Ilrsbérs} condition indicates that the

Islamic scholars of Hanafi s oolsd\ idb@waqf declaration into al-sighah al-

sarthah and al-sn@bkin@oﬁere@y the majority of Islamic scholars. In
N
Hanafi schoot,Naq declar 'onlshpl'gbé valid as long as the donor uses specific
ni

inherited, and given away as a gift".

4

words tha@ similar m gt gf. The researcher opined that the difference
’ 4
betwe %ﬁ schools@nd the mg"ority of Islamic scholars in the offer expression is
: q; N
in the ion of verbal declaration.

N
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Non Verbal Expression in Waqf Declaration

Discussion was made on the verbal expression of waqf declaration in the prev%?pic.
Wagqf contract could also be declared through non-verbal expression. In S&yraﬂon
of wagqf contract, the non-verbal expression could be understood as an action taken by

the donor with the intention to declare the wagf contract eith%hr gh signal (al-
isharah), or written (al-kitabah), or action (al-af<al), as followv

l

a) Signal (Al-Isharah): Signal or sign language is applied by and deaf
8
people. The declaration of wagf through si nguage €an b c?nsig( d as
valid as the verbal declaration. This is the ion of t jorlty@ Islamic
Y

scholars from four prominent schools (Al-Nawaw ,\Bﬂbn °Afidin, 2003; Ibn

Nujaim, 1997). % W Cs<

b) Written (Al-Kitgbah): The vc'tten contractsis ¢ n.in the current times. In
&
n,

the case of wagf declaratio ritten wagficontr considered valid to be

q Q
practised either by nor eo Ie‘%geaf@? instance, the written waqgf
%\I\Aj ips@n as a form to be filled by the
aq

f’pé?érty. The Hanafi and Maliki schools

contract would e offered by t
donor to declare hispro S

i’
argue thaMiqf deelaratign thro ritten contract is valid and permissible

due toﬁﬁ ilaty‘[o ,e'rb eclaration and common application by the
usitgi;” 19 Ibn al-Humam, 2003; Ibn Nujaim, 1997).

c y (ﬁl
Ne hile, Shaficiy soh&lts mention that written contract is valid and

S

A

ermissible as long as it does not contradict the donor intention (Al-Shirazi,

Qé 1996; Al-Shirbint, 1997). The Hanbali schools highlight that the written contract

is valid and permissible as the donor’s desire would be stated in the contract,
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which is similar to the characteristic of verbal waqgf declaration (Al-Bahti,
2000; Ibn Qudamah, 2005). Yv

c) Action (Al-Af<«al): The waqgf declaration could also be made throu@ctlon
of the donor with the intention to endow his property WithOtf;Qgtlonmg it
verbally. For example, the donor endows his land, builds the masque or schools,
and grants permission for the people to benefit from th . This action by
the donor is considered a valid waqf although it i %.I

ar,ad verbally (Ab

Rahman, 2017). The majority of Islamic scholar n of waqf
O

Y'
through action. The Islamic scholars of Ha school§ stat tf'at waqf
declaration through action is permissib oseﬁj the&jﬂ~ poses as
long as it is recognised as waqf thr tradl nd complies

with the sharac¢ (1bn al- Human@n Nu1a| allk' schools, the
declaration through action owed o any type of waqf

(¢Alish, 1979; Al- Dus ), wm % Is demonstrate that the

wagf is only valid if it is are’ @r, the exception is applied to
S pe |§3|

the wagf of the@ ; which
4

the action ( awawi,

build thg@e

the
e

ﬁig@onsn ered M‘th@c& action as long as it is complying with the
% of the do f'md hﬁjbllcmterest (Ibn Qudamah, 2005).

\/
S
Q%e Acceptance Expression (Stghah Al-Qabil)

b@and valid to be declared through

-Shlgﬁulgw) To illustrate, the intention to

.

r has(j%h regarded as wagf. In Hanbalt schools,

The offer expression (sighah al-ijab) was described in the previous topic. The four

prominent Islamic scholars agree that it is a vital element in the waqf declaration
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although the four prominent Islamic scholars differed whether the offer expression is
compulsory to be done verbally or allowed through action, written, or signal. Tw
is invalid when sighah al-7jab from the donor is present, although it is a d%\case
when the acceptance expression (sighah al-gabul) is concerned. Th rominent
Islamic scholars have differed in stating the acceptance expression. W this topic, the
researcher will analyse and describe the Islamic scholars’ o 'nw the acceptance

expression of the general beneficiaries including the p e'needy, and the

specific beneficiaries. .\d
oy

D
o
D
=
—
<
=
—_
>
@D
o
o
>
o
-

The donor has the right to choose the b\&@es of th

chooses to endow his property thr

purpose hall, cemetery, or mo;%

perform the acceptance expr

N. lb%ﬁ?si@ion goes for the general
beneficiaries, such asf th gor, the’ nee ,la@dents. The opinion that the
4 3

beneficiaries are no@i acce

Islamic scholar aw.

Qudamah, 20% / ¢
Qv NN
<</ ’ b)! <>
g
A <
TW tance Expression %‘r The Specific Beneficiaries

&kas building a multi-
N,

public beneficiaries to

%e donor endows his property to specific beneficiaries such as Ahmad or Zaid, the
lamic scholars present different views regarding the acceptance expression. The

Islamic scholars expressed two opinions. The first opinion expresses that if the donor
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appoints a specific individual, such as Ahmad, as the beneficiary of the waqf, the
beneficiary is required to state the sighah al-gabal. If the beneficiary is unsound

or still an infant, their guardians shall be their representative to express tre‘%hh al-
gabzl. This opinion is expressed by majority of the Islamic scholars, i ing Hanaff,
Maliki, and Shaficiy schools(Al-Dusuqi, 1934; Al-Shirazi, 1996; Al-Shirbini, 1997; Ibn

Abidin, 2003). Y

The second opinion states that it is not required by cific beneficiaries to

express the sighah al-gabul, given that the waqf would terminateithe o shinLthe
N

property from the donor. Therefore, it is not ssary to sho he’ adceptance

4 b &

expression for the specific or individual benefic?!,accm e kngleaII schools

view (Al-Bahti, 2000; Ibn Qudamah, 20€N °\

It was stated that the first opinion,gwhich s t \QQVT e majority of the Islamic

N

scholars, including Hanafi, Maliki, afisiy schoals, Was'-%'eferred. The acceptance

“ &
expression is necessary as am I(TJ No p@%ﬁt the misallocation of the
benefits of the waqf pe&o-the enefi 'a[ie@vould also ensure the interest
(masalik) of the donwj\thqf rtﬂg ﬁ@éneficiaries. Currently, the offer and
acceptance expre&ire solid_proef that @ prevent the wagf property from being
abused by irr@le 7arﬂe5, ‘,' C—)(J

Fos

N
b) ditions of the Declﬁ%ﬁ’tion (Shurat Al-Sighah)

‘é The offer and acceptance are among the mandatory pillars that should be

filled by the individuals who wish to wagf their property. Based on the discussion

above, the researcher highlighted that the Islamic scholars agreed with the statement

66



that the offer and acceptance expression in the waqf declaration is mandatory. However,
a few conditions should be fulfilled to ensure that the declaration is valid. In thi ic,
the focus separates the discussion into four sections: 1) the sighah must@ctive

immediately (jazimah) and is not bound to any conditions (tanjizan); 2) eficiaries

must be stated and appointed; 3) it must be perpetual, and; 4) must mtradict with

the principle of wagf. : \)

(al-wa<ad), considering that the contrm A i - 1 :
the wagf contract is not binding (j &D i
[} A
contract (caqd al-<ariyah). Ho ever, the th is e&tlve immediately (jazam)
after the declaration (Al- Ha?,-ZOOZ’A b |5|y,@77 Ibn al-Humam, 2003). For
[
instance, if the donor @ the offer e q;sl% WI|| endow my land to the poor

O

& wlaqf aratio uld be invalid as it is not immediately

and my family m

/

e
effective. T hl%m a;%e}i to nor’s statement “I will endow”. However,
with the d@stat n{)e 03\ property to the needy”, the waqf declaration

exbrressﬁﬁhat shows that the wagf is effective immediately

would due tot
=%
(] ), ith no uncertainty térms present in the expression. The Shaficiy schools

ht that the waqgf declaration must be binding (ilzam), considering that ilzam is

oong the compulsory conditions in the wagf declaration validity (Al-Nawawi, 1991,

2008; Al-Shirbint, 1997; Al-Zuhaili, 1984).
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Based on the above discussion, both of the Islamic jurists of Hanafi and Shaficiy
schools stated that waqf must be free from the condition option (khiyar al-shar,t)w
is applied in selling contracts (Al-Kubaisiy, 1977; Al-Soleh, 2001). Th@g of
khiyar al-sharz in wagf is that the donor determines a condition on hi e right to

revoke the waqgf after a few days. This matter has been thoroughly discussed by the

Islamic scholars. If the donor states in his offer expression, "I Eer land to build
h

mosque on it with condition option (khiyar al-shary) for thr s¥ t erslamic scholars

would state that the wagf is only valid for waqf al-masjid, While t M‘staggg by

the donor shall not be considered valid (AI-KUQ@W?; -N ml_;k@ Al-

Shirbini, 1997). However, the Islamic sch ave% opirriQ%' on the

T
he Wa®r the mosque.

(<

gf deelaration, it is crucial

to discuss, which denotes to u:@ agv%y'o . @:\ls also a compulsory
condition in the validity of thQK eclaration. | KAK&(ZOO?) defined tanjiz as a
contract that is effective ithely i/itho in \nd to any conditions and not
subject to any period c%

!
in the fu Atc(q-;ging to this definition, it was found

application of the condition option on the E alwaqgf

Prior to a further discussion on khiya aI-%i

that Islamic schol s%wed d|ffere opini bout the validity of wagf with khiyar

al-shar, Whictmgsep ra;e}n‘”o thre -\ions.
:
L ¥
&) !
T

Fir inion: The Waqf is | d
s

‘é\fhe first opinion stated that the wagqf, which is bound to any conditions or
Onect to a specific period of time, is invalid. The law is also applicable if the donor

mentions khiyar al-shary on his waqgf except for waqf al-masjid, as previously

L

mentioned in this study. To illustrate this point, the Islamic scholars that adhere to this
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opinion determine that tanjiz is the compulsory condition in the wagf declaration.
Besides, the Islamic scholars applied the analogy (qgiyas) that waqf is similarw

contract and emancipation of slave (al-<itqu), considering that it would ter the
right of the ownership of the donor on the property (Ab Rahman, Zowubaisiy,
1977; Sabri, 2011). Thus, any conditions or the determination of tiwp'plied on the
wagf is not permissible, while the wagf is invalid. However, th remxception where
the waqf is valid although the donor has specified the con me 'ionor states that
his property will be endowed after his death, the waqf wi vali arwject to the

law of will (hukm al-wasaya). This condition indica

X
at the propenty of \donor
L

ert% ess,@g donor is
ugi\ it Wi bind,éfgthe donor’s

W?qf ract has been sealed,

could only endow not more than one third of hi

still able to revoke the contract during his%

death. \: ,
The Islamic scholars arg G‘@t

w
6 e,
consent would be achieved en theinvolyed' KL@E With the presence of
conditions or khiyar al-sha e Wiqf, N@,C nser@ould be achieved between the
[

parties. Al-Shirazi (19%% that W f must gg/gé bound to any conditions, given
that property is s@gthe do @)

bene@of the people. This opinion is of the

&

; r'aﬁé)(hools, Shaficiy schools, and Hanbali schools
4
19

: JAl-Sarkhasi, 1989:; Al-Shirbini, 1997; Al-

and Opinion: The Wagf is Valid but the Conditions Are Revoked

The second opinion expresses that the wagf bound with conditions is valid.
However, the conditions are invalid and revoked. To illustrate this point, the waqf
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contract would terminate the ownership of the donor on the property, which cannot be

owned by anyone. This statement is similar to the emancipation of the slav?m

8%

individual sets his slave free and states the khiyar al-shars or other co d , the

emancipation would be valid by the conditions while the khiyar al Would be

5’

revoked. Based on this argument, it was argued that the Islamic schoR.WmO adhere to
this opinion allow the waqf bound to the conditions by tq r, although the
conditions would be revoked after the contract is sealed. T inion as expressed by

Ibn Suraij and Al-Qaffal from Shaficiy schools, and Wamtl from

this argument, the Islamic scholars showed a

which is bound by condition, is similar to thesi
\3 ®)
Third Opinion: The Wagf and t adltp

The third opinion stat\&t t d\ her as tanjiz or bound with
specific conditions or % perlode ti
that adhere to this opinion 4
declaration. Th|{ as the@mancipation of the slave, as stated by the

Islamic scho e other tw pthlcacjﬁ'herefore if the donor determines a specific

conditio w ds she DV'\J |thé\spe0|f|c period, the waqf and conditions are

consid lid and the contré) s effective immediately. This absolute opinion is

%rate this point, Islamic scholars

ne tar{z‘fz}cfs a condition in the validity of waqf

y Maliki schools and the opinion of Qadi Aba Yasuf from Hanafi schools

ubaisiy, 1977; Al-Zuhaili, 1984). Maliki schools do not determine tanjiz as the
Qmpulsory condition in the wagqf declaration. Subsequently, Maliki schools allow the
temporary wagf. For an instance, if the donor states that he endows his land for one year
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to his child, the waqf would be valid only for one year. Following that, the donor could

make a decision either to endow his property to the needy for perpetuity or reT

property to his possession (Al-Dardir, 2007; Al-Dusuqi, 1934; AI-Kashna@ .

Qadi Abu Yuasuf stated that the waqf and the conditions are valid andeffective,
given that the waqf contract does not transfer the ownership % roperty to the

beneficiaries. Beneficiaries are only allowed to benefit the of the property.

conditions are permissible due to its similarity to t

Sarkhasi, 1989; Al-Tarabulusi, 1981).

Based on the aforementioned Islamic sch

third opinion is preferred, which is also t%ﬂ

of Qadi Abt Yasuf from Hanafi schools. AS prewious

-é’: Syl

allow the wagf to be bound with Cepd ons,dr-any per od time. To illustrate, the
q

Maliki schools view the waq

us& , the Maliki schools
dium e Mu s to be closer to Allah by
contradict the divine | ich | and prophetic tradition (Sunnah).

If the donor endo& ope@ speq@:ondltlon or for a particular period, the

wagqf contract ivelas per 'dén escription. If the wagf contract is unbound

spending their wealth th IS bo,nd t or@ or time as long as it does not
aw,

to any or t| Id be regarded as tanjizan and should not be
sold, i e and off ed ef; a{/‘ﬁ'(Ab Rahman, 2017; Al-Dusuqi, 1934). From the
rew I’s point of view, th|\pln|on is more flexible to be implemented to develop
‘@qf property and encourage people to practise waqgf albeit with a condition as long
0 t maintains the interest of the donor, the beneficiaries, and property, and complies to

the sharac.
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ii) The beneficiaries must be stated and appointed by the donor in the declaration

The Islamic scholars stated that the donor is required to mention thible

beneficiaries during the declaration, which could be an individual or a g hpeople
such as the needy, the poor, or the villagers. However, the Islamic scholars present a
different view, which expresses whether the beneficiaries are req%%b.e mentioned
clearly (al-tasrzz) during the declaration or not required to,be Wned by the donor.

Two opinions are expressed on this matter. '

‘Y‘
| &

First Opinion \T
5 NI
The first opinion emphasised tha w n beneficiaries
S

clearly (sarzhah) in the waqgf declaration ne f@f the property are

given to the qualified beneficiari Qfgter i \ oé)én If the donor stated in

the declaration "1 endow my | ithout g tf@@eflmarles the wagf would

[
unknown and contrad% of the cry@ ars of waqf that mention the al-
@,

\

maugaf <alaih. Th ouldalso mvakQ the donor endows his property that is
N\

Qlestr;()_l;or instance, the donor stated "1 endow my

be invalid. To illustrate trwmdmor thepbenefi \les of the waqf property are

subject to the Iar i d| S
4
propertyf elect d by)Ahmad .&ue to the ambiguity in determining the qualified

N

benefi beneflt eiﬁsufn(et of the property subject to the donor’s desire.
e&, f the selected individual by Ahmad is well identified by the donor, the wagf

H

‘ebe considered valid while the usufruct of the property could be benefited by the

Qected beneficiaries (Al-Kubaisiy, 1977). This opinion was expressed by the Shaficiy
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schools and Hanafi schools except for Qadi Aba Yasuf (Al-Shirazi, 1996; Al-Shirbini,

1997; Al-Tarabulusi, 1981; Ibn al-Humam, 2003). Yv

The Islamic scholars that adhere to this opinion argued that it is vi &)ention

the beneficiaries in the wagf declaration, given that the waqf contract would*tdetermine

the right to utilise the benefits of waqf property. Thus, if the benef%Cre ambiguous

and cannot be identified, the wagf would be invalid, such a nd purchase, and

i duelto the existence

of ambiguity that may lead to the misallocation of the benefits af the exty?.the
N

unqualified beneficiaries (Al-Mawardi, 1994; awi, 1991; ha‘s‘j,',)1989;

4
Al-Tarabulusi, 1981). Thus, it is crucial to cleawme the{L@

vagueness and inconvenience in distribut g enefits o gf property for greater

good and seeking the blessings of AIIN O
A
>\J &

o >

% 9 Q—
Second Opinion N
The second opi ed tha} is ‘go<mQ sory for the donor to clearly state

the beneficiaries maqf d'ec\lon giv (fﬁat it is not mandatory. If the donor
&
states “I endow%n ” fifyi

. e beneficiaries, the wagf would be valid.

However, %Noul be-he fif'e@the poor and needy for good purposes, or the
usufruc&gnd be di@ted according to the custom of that state. To
illushxwis point, the Waqfoc&\}f?act would terminate the right of ownership of the
@ from the donor, and the property will belong to Allah SW.T for charity
rposes. Besides, if certain places or states are commonly used to declare waqf without

Qaﬂy stating the beneficiaries as a common tradition (al-<urf), the waqgf could be

considered valid given that the benefits of the property comply with the sharac (Al-

hibah contract (Al-Shirazi, 1996). The waqf would also be

aries tb\p)‘zr::vent the

wit
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Bahati, 1983, 2000; Ibn Qudamah, 2005). This opinion is expressed by Aba Yasuf from
Hanafi schools, Maliki schools, and Hanbali schools (cAlish, 1979; Al-Baha tv

Al-Tarabulusi, 1981; lbn al-Humam, 2003; lbn cAbidin, 2003).

However, the Islamic scholars that adhere to this opinion express? different
view on determining the beneficiaries of the waqf property if thew clearly stated
S

by the donor in the wagf declaration. According to the Malik the benefits of

the wagf property would be channelled according to the tr S anu‘ customs of the

states upon appointing the beneficiaries. If the places or states are unfa aiw%uhe

tradition of appointing the beneficiaries, the s of wa erl!/ A&(@Id be

L 4
distributed to the poor and the needy (AI-DusﬁYM@.V-\Q ffr%hlvt e Hanafi
schools opine that the benefits of the propcw

which is familiar in according to the nor

schools stated that the waqf WouI: %/en tqb\vl
@

as family members and the do eirs ( A a ,
N
pi@ it was argued that the first

Based on the Qly hlghllght
ctﬁe‘}and Hanafi schools, was preferred

opinion, which is the opln of h!ff 1
except for the op o Qa Abu suf flrst opinion states the importance for

the donor to en omt e‘n!:ﬁ From the researcher’s view, this action

is import Q\tould u@ Qté/ts of the wagf property from being abused and
ified ﬁl

mlsallia y unqual d@als particularly in recent times. Besides, it could

s:wmd ensure the mtera“ (maslakah) of the waqf property and protect the

0 ons stated by the donor.
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iii) The stghah must be in perpetuity

Perpetuity is also known as al-ta 'bid in Arabic. The perpetual Waq%% be

defined as a wagf that is not bound to any specific period of time (Al-Qal<aji, 2010). For
instance, when the donor endows his property or land for perpetuity, the land cannot be

sold, inherited, or offered as a gift. Thus, the land or the propertw%ul remain a wagf

property until the day of judgement. The opposite of perp tuiwmﬂporary, which is

subject to a specific period of time from the beginming until the en
1990). Al-Waqgf Al-Muagqat or temporary wagf c%fined
to a specific period of time by the donor. th

could be returned to the donor’s ownershit.mgq ca

views that highlight whether view perpe is requir a Qatory condition or
\’c%ﬁd temporarily and in

not required (Al-Jurjani, 1982). 4hus, the W%I
q ( j ) : ) o >
W T

q
perpetuity based on the donor\ his ition wﬁ&e discussed thoroughly in

other topics. This is becaus ssueis th in di%\ussion which is highlighted by
N
search.

the researcher in this re

B
iv) The gig@n’zt not.contradict wj&h)the principle of waqf

‘v’
Ehe amic scholars we J agreement with the statement that the wagf would

b Mld if the donor states the conditions that contradict the principles of wagf.

ever, the Islamic scholars show two different opinions in stating the conditions that
S

d be considered contradicting the wagf principles.
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First Opinion: Majority of Islamic Scholars

According to the majority of Islamic scholars from Hanafi schools, Shafici sczols,

and Hanbali schools, the conditions that could be considered violating aniwlcting

the waqf principle are as follows:

a) All the conditions contradict the concept of perpetuity an ffectiveness of

Wire he'has the right to

ft, or CW his wagf
oy
S

property. All of these conditions deny the pe al concept of (’f.

wagf. For instance, the donor mentioned a conditi

sell the waqf property, give it away to anyone

b) The donor presents the conditions (khiyar a 1)) fo; himself on tlwe-waqf for

Y' Y
three days, in which the waqgf pro% uld \bked r rmed to the

donor’s possession within thos d% -Ba ; Al-Mawardi, 1994; Al-

=y

Nawawi, 1991; Al-Sarkhasi, 4989; Ibn a 57, 033lbn Nujaim, 1997; Ibn

Qudamah, 2005). )
% “ &
SecondOpinion:Mﬁl% ols "b}“lQ/Q.
sy QO

Based on the vie %ﬁikl slhool the c@ions that are considered to contradict
N

1 O

L&

a) It nor (;et rmiges th has the right to sell the waqf property, give it

b4
Na to anyone as a gif@gc‘/zl;herit the property from his heirs.
N

f the donor states any specific period of time for his waqgf and does not violate

Q the wagf principle, which is prohibited to sell, inherit, and give away as a gift,

during the period of wagf, it shall not be considered a condition that contradicts

the waqgf prince’ N as follows:
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the wagf. Furthermore, Maliki schools did not state perpetual as a required and

mandatory condition in wagf. Y~

After the analysis of both opinions, the researcher opined that both si e;of,slamic
scholars agree that the conditions that shall be considered violatin&eigrmciples of

wagf are the conditions that deny the effectivity of the waqf co% zum al-wagf)

and give rights to the donor to sell, inherit, or give away the wa erty as a gift, and
any types of action that would violate the waqf pr@ztio‘d\o\?all, these
conditions contradict the principles of waqgf, whichyare agreed fupo the | ic
princip q P ! q&’(am
scholars from Hanafi, Maliki, Shaficiy, and Hanb ools. In the case of he%eriod of

s b
Nb& plicat@’of wagf in

he beginning until the

wagf, the view of Maliki schools is preferred, hall

temporary. To illustrate this point, the [&SN W

expiration date does not deny the princi of waqf.

or&l@ould abide by the
principle of waqf along the period4ef wagf as si%’th s ﬁh Thorough discussion
[ “ QL
will be made on the temporar& in the topic. A%
N
? N
4 ¢ &

T aeny O

2.4.2. The Donor& qif) l

N
The donor or@ as I-nﬁbi?én i’n%didual who gives away their properties as
almstob %ed kJ)'y e other'par ('.}In relation to this, the conditions that must be
Qy@ f be'd

donor w ,is%gs'éd in the following section.

S
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i) The donor must be reponsible (mukallaf)

The modern and traditional Islamic scholars state that the donor mu&me
and responsible (mukallaf). The person could be considered responsible i bomply
with these three conditions, namely sanity (<aqil), maturity (baligh d independent
(hurran). %

The first condition for a donor is sanity. This is a preca w measure to avoid
rominept Islamic scholars
agree with the statement that sanity is a mandatory condition t VMP t{]&@s of
mu<amalah contracts, marriage, and all religious % Thus, wa sha’ll‘l}:nvalid

and revoked if the donor is unsound before the tract W

the wagf from being ruined by an unsound donor. The

s seal onsidering

that an unsound person does not fulfil thé"c y

the wagf contract will terminate the omlp OW
unsound person is unqualified to v:e De rlligi%/ %‘f property (Al-Bahiti,
99

o
1983; Al-Kasani, 2002; Al-Shi Nim, %

ified donor. To illustrate,

ty&@the donor and the

N

The second co@tlonztated is Jyl T berty of a person could occur

physically through wa he clud enstruation for women and wet
dreams (al-iAtila Mmen h

scholars. Thu qf ifvali grth (rr(y'/nt as they have not gained donor eligibility

(Al- Ku% 7’6\ Ra I| 2(@ Al-Zarqa, 1997). The donor should also be

indepe herefore, the Wa(ag@ared by a slave would be invalid, considering that

\
t Wes property is under the supervision and consent of their master (Al-Bahiti,
3;

Q Al-Kasani, 2002; Al-Shirbini, 1997).

th Gﬁof puberty as specified by the Islamic
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if) The donor must be voluntarily and willing intentionally (mukhtar)

The donor should endow their property voluntarily and intentionaKz the

donor endows their property due to the force by any individuals in any !&aﬂ)ns the

wagf would be invalid and revocable. To illustrate this point, thi on would

prevent the donor from deciding on the waqf independently. Th s t of the donor
is required as a fundamental element in the validity of any ont dlng wagf and
the coercion that contradicts it (Al-<Aini, 2000; Al-Dusg anl 2002; Al-

Shirbini, 1997; Ibn Qudamah, 2005).

4
\ \/‘T
&
iii) The donor must not incapacitate (ma walalh)
o

The other condition for a doner is th t gﬁ n tKhAQategorlsed in a group
of people who are restrained from administering their rop@ue to their incapacities,
such as absent-mindedness ( g n S (sa&ﬁ" This condition could also

be known as mahjira IaR/.v.ch could |pe d through the manner in which
they spend their we t;% f e don@é ma/kjuaran <alaih, the wagf shall be
considered invali hey ar I|f|e (ﬁhe donor eligibility. This opinion was
expressed by ollsfa ghol rom Maliki, Shaficiy, and Hanbal1 schools
(Al- Du 4, ashhawi, g\ee Al-Shirbini, 1997; Ibn Qudamah, 2005).
Mean Ie, bu Hanlfa showa%g}ferent view in which the donor is only considered

a Calaih if they are mentallydlsordered (Al-Kasani, 2002; Ibn al-Humam, 2003;

Q cAbidin, 2003).
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2.4.3. The Beneficiaries (Al-Maugqaf <Alaih)

The beneficiaries are among the mandatory pillars in wagf, whic C(me
defined as a group of people that benefit the usufruct of the waqf property. %people
could be family members, any particular individuals, the needy, and oth%munities,
according to the conditions determined by the donor (cAlish, 1979; AlsDimyati, 2008;

Al-Mardawi, 1955). In this case, discussion is made onY.eonditions of the

NY.

D S

i) The beneficiaries must spend the waqf propv th&gé OseS‘(,i‘j{ah bir)
llo

§T
The Islamic scholars determined that the %\’onl W to ewg\o their property
or wealth to the trusted people. Thus, it 18 prohibite thg\%or to appoint the

ties sn%h as bandits and abbeys.

beneficiaries.

beneficiaries of their waqf property*te t fow en par
o

However, Islamic scholars ha\N n two topﬂ s on the requirement of the
N

righteous parties as a daRy condi{on i v@/ of the waqf beneficiaries.
) ’ &
&\ = %(J
First opinionNQe righ nef'@}ries is mandatory as a validation

requirement% 2 S

The first sttate;j att neg\r\'aries must be appointed by righteous and trusted
peopl %ustrate, t &

main &Bose of the legality of wagf in Islam is to seek

&
b:ws and rewards from A%. Ibn al-Humam (2003) and Ibn c<Abidin (2003) stated

by

S

=

ong the conditions of the beneficiaries (al-maugaf <alaih) is that they must be

Oegorised as truthful and righteous, such as the poor and the needy. Besides, the

beneficiaries should be capable of benefitting the wagf property as permissible by the
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sharac. According to Ibn Qudamah (2005), if the donor endows the property to the
unknown and untruthful parties, the waqf shall be revoked and become inval?ﬂe
wagf would be invalid if the Muslims endow their property for peo@m are
categorised with disobedience by the sharac, such as the enemy of Isla al-harb)
and abbeys (al-kanzsah). To be specific, this characteristic contradim purpose of
wagf, which is to encourage people to perform good deeds thr thh. However, if
non-Muslims endow their property for the purpose of (Y;e'mosque for the
Muslims, the wagqf shall be valid as it is considered a pieus ac bw‘The first
opinion adheres to the Islamic scholars from Hanafi Is and'Ha III;C@Y?AI-

Bahiti, 1983; Al-Tarabulusi, 1981; Ibn al-@, 2% bid@'ﬁ].d.; Ibn

Qudamah, 2005). é\v

(\/; 19 &
The Islamic scholars from Ham ools and E

al1 sehools were found to
\? AL
agree on the ahl al-zimmi as the b %ies a;b? itis
@
not contradict Quran and prophetie,traditions (Su aFﬁ. (3'

cégood purposes and does
C.)
2 N
4 2
Second opinion: Nat requ eci }p.p\ t therighteous beneficiaries

The second opi@es th qhteoQg%gneficiaries are not a requirement in the
¢

validity of & Wev/r, t a%i@olars that adhere to this opinion state that the
donor i%i} dt zﬁ [ j'e be&&iaries who are not identified with disobedience.

0
To this point, wagf is c@ered a form of charity that brings the Muslims closer

to\ S.W.T (al-qurbah), making it valid when the donor chooses the beneficiaries
Q ng ahl al-zimmiy or the rich people. This opinion was expressed by Maliki schools
nd Shaficiy schools (<Alish, 1979; Al-Dardir, 2007; Al-Dusaqi, 1934; Al-Ramli, 2002;
Al-Shirbini, 1997). The Islamic scholars in Maliki schools mention that the waqf offered
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to people with disobedience is invalid, such as the endowment of vineyard for wine
production (Al-Dardir, 2007; Al-Dusaqi, 1934). In the Shaficiy schools, it is a®r
the donor to endow their property to the rich people, ahl al-zimmiy, afnd asiq
although the wagqf for these people is not considered the al-qurbah (Al wi, 2008;

Al-Shirbini, 2019). However, the Islamic scholars from both schools % unanimous in

the statement that the waqgf given to the beneficiaries shqelmbe utilised for

Based on the discussion of both opinions, it was ed that t st ogémon

was preferred, which is required to appoint the n@oenefl ari (’ exb(an this

point, the main purpose of the legality of waq m iStQ se Iess%:gnd bring

oneself closer to Allah SW.T through ;%vzind v‘\7§alt he e@]atlon can be

referred to through the prophetic tradltl

disobedience and contradiction to the sharac.

&

recorded by the previous Islamic
o >
-
N\’w
! -
ii) The beneficiaries r% comps; nt i 9 ownership of property (ahlan li al-
tamalluk)

The Islamic scho&ro ﬁ, liki, Icly, and Hanbali schools unanimously

state that the t t?#lefi'ug/es in the ownership of the property is a

mandator |or}|r7/th9W qf.ééﬁlty. The beneficiaries’ competency of the

ownerflp Id be det mlned %%'her it is hagigiyan such as particular individuals,

f Nnembers or heirs, and the poor, or Aukmiyyan such as mosque (masjid), schools,

-sabil, and other general groups (Al-Dusagi, 1934; Al-Mardawi, 1955; Al-
Qwardi, 1994; Al-Ramli, 2002; Al-Sarkhasi, 1989; Al-Shirbini, 1997; Ibn al-Humam,
2003). In relation to this, the main purpose of wagf is to offer the benefits and the yield
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of the property to the beneficiaries to keep the interest (maslakah) of the public (Al-
Mawardi, 1994; Ibn Qudamah, 2005). Based on this argument, the researchew

that the waqf is invalid if the beneficiaries are animals, slaves, corpses, and @rties

that do not have the competency for owning the property. *
iii) The beneficiaries must not the donor himself z '

According to Ab Rahman (2017), the Islamic scholars State t th a@.the
N
usufruct of the wagf property are prohibited to be ed to the doneér*(al W&R.This

statement indicates that the donor is not aIIowmdow% ertyﬁ?}himself. In
this case, the Islamic scholars show a diféwew stati etheﬂ&waqf is valid

on the donor himself or the waqf is cons invalid.
AN
&
0)

2
S5

“ &
&

First opinion: The wagqf f ono

himgelf is m@ud
(
The first opinion states that the wagf that.i eﬂa@ by the donor for himself is invalid

O
S

N
N N O
1. Basedg)he hadith &bodt & by Sayyidina Umar R.A, the Prophet
@d S’Abj}d 0 Séyhdina cUmar R.A that he could preserve his land
Y—v

: S Khaybar as endowmgg\and give the yield of the property as a charity. The
N

\erm ‘preserve the land’ in the sadith indicates that it is prohibited for the donor,

QE which is Sayyidina cUmar R.A, to take the benefits from the wagf land (Al-

Dusuqi, 1934; Al-Kubaisiy, 1977; Al-Zuhaili, 1984). Thus, the donor is not

N

allowed to endow the property for himself.
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2. The Companions R.A did not endow their property for themselves (Al-Qarafi,
1994), which shows that the wagf for the donor himself is not permmaw
not performed by any Companions during their era.. \

3. Wagf is a form of recommended alms-giving (sadagah ta_takaThus the
alms-giving or the charity is invalid to be channelled to the Wrimself (Al-

Mawardi, 1994), considering that the donor becoming a benefiCiary at the same
time is an unthinkable situation. z '

4.  The wagf contract would terminate the right o Whlp of the
L ]

property. Thus, it is invalid for the donor to the propert fdr @elf as

the contract would prohibit the donor tra c nd action on the

-

property. The wagf is also invalid as'the wagf pm‘)er annot turned to the

ownership of the donor after tw a)ntract ha ns : The situation of

the ownership of the propert g trans %h g@? by the donor himself

N,
is unthinkable (Ibn Qu 05 0 ‘C;—‘)
" &

This opinion adheres to the ma tyl( m|c lars, Imam Muhammad bin
Hasan from Hanafi sc likt sc

;J dfiﬂi@hools and Hanbalt schools.

Second opw@ wagqf for. f’o dss'l/mself is valid and permissible

The Islapric Iars w b_Jer to.@z second opinion state that the waqgf declared for

the donar himself is valid and Tsmle as shown in the following argument:

‘%\rhe main objective of wagf is to seek blessings and bring the Muslim closer to

Q Allah SW.T. Thus, the waqf determined for the donor himself could also be

considered a good deed, which is parallel to the following sadith:
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Translation: “Jabir said that a man of th ardeclared th slav "3
ﬂ’)p o) wh.gv

would be free after his death, but he hYbothe Y‘
the Prophet heard of that he saidic‘Will bﬁY him from mg?” and

Nucaim b. an-Nahham bougN or eig dred(diphams. A
version by Muslim says im b. cp@\%ﬁ @bought him
e,

for 800 dirhams whic ght

handed them over anl said, “Spend {irst on yourself giving

yourself sada% hing‘,

anything"gw)ver vl/he
e

your relatives; and
& ¢ 2 C,)
something, do thi us,” @aning that it should be distributed in

1S
N o
%t, him(o [ yghtaQ.his left.” (Hadith. Al-Tibriziy. Kitab Al-

Atqu. Bab I¢tag Al-¢ I-Mushtarak wa Shira” Al-Qarib wa Al-¢ltq

?\ fi Al-Marad, Fasl Al-Awwal. Juz 2: #3392)

Qe hadith above demonstrates that Rasulullah S.A.W encouraged Nucaim bin

cAbdullah R.A to prioritise the charity for himself first before distributing it to the

le Q\Jerge it to your family; if

&

hav eived something, give it to

ing is(lé&y over when they have received
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needy. Based on this prophetic tradition, it could be seen that the donor (al-waqif) is

allowed to endow the property for himself. Yv

2.  The wagf contract will terminate the ownership of the property f %@ donor
and the property will belong to Allah S.W.T. If the donor stati a condition that
some or all the benefits of the property are for hir% is valid and

permissible. To illustrate, the ownership of the propert;?ﬂ!gs to Allah SW.T

and the benefits could be utilised by the donor hi . For instance,the donor

endows his land as a cemetery with a condition that he willbe b in hiszwaqf
N

land after his death (Al-cAini, 2000).

This opinion was expressed by Qadi Aba Y%c 3

of Hanbali schools. It has also been sel e%we fatwa aﬁé@ols and practised

in the Hanbali schools (AI-Mardawieg55; Ibn C'\din(? ,/énsidering the presence

N,
of interest (maslakah) and nece%encoﬁ'rage .peo pecially the Muslims to

&
practice the wagf. \ \A
Based on the s of both o n‘pns, e second opinion was preferred

&
where the waqgf m&*he dopo elf is éd and permissible. The arguments and
Is

evidence offere 'that @e%’re to this opinion indicate that the wagf

mic
¢
S ﬁ]g\@sneficiary could be considered a good deed, a

set up by '@ for /im I
charity % elf, and Q\od L%gcourage the Muslims to practise waqf. However,

the éher opined that thi@p’e of wagf is not suitable to be declared perpetual,

gi \at the main purpose of the wagqf is to aid the community and fulfil the public

de est.
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2.4.4. The Property (Al-Maugf)

Three pillars of waqf were discussed, namely the declaration (_sighah)th\e nor
(al-waqif), and the beneficiaries (al-mauqaf <alaih), and its conditions i ‘@evious
topics. The final pillar discussed by the researcher focuses on the pro ert;%c-mauqﬁf).
In the waqgf principles, the waqf property should be detaine am from any
transactions such as selling, inheritance, and offering as a V&order to seek the

blessings of Allah S.W.T. In relation to this topic, the Isla olars' opinions on the

analysed. ®
é J 15
s \/Y'

NN

conditions of waqf property would be thoroughly

i) The property must be the valuable assetw 0\

The Islamic scholars were unanime:s in the e tm property must be a
valuable asset. The Islamic schola stage that p pert@sset should be a matter
o

that comes with benefits and M ciauire ssesﬁ‘ﬁy any qualified individuals
N

(Ab Rahman, 2017). Tt Isl%ic scholars eldi nt views regarding the concept
of property (al-mal), which.are as H‘o - “é){/
N | -
&

C\ eyl 5

Hanafi Schoels @)
S

S ’9'){ >

ic Chara

In Hanaf sehools, spe Cteristics or measures are taken into account for a
5
mai%) e considered a propa?y, which are as follows:

QE The property should be a matter that could be possessed and acquired. Thus, a

matter that cannot be possessed shall not be considered property, such as

scenery, wind, and health.
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ii. The property can be capitalised, financed (al-tamawwal), or benefited.
Therefore, a matter that cannot be capitalised such as a seed of grain swm
be considered property or asset. (0\

ili.  The property can be preserved or stored to be used when necesﬁk

iv. It should be a matter that mankind is naturally inclined to the rule of

expenditure can be applied. V

v.  The property must be something beneficial accor tZsyar'ic and fulfil the

interest and the necessity of humankind. .\d
oy

N
These characteristics of property have been H@ed by ha!srga)%) in
Al-Mabsiiz, Al-<Aini (2000) in Al-Banayah fi SW- i 4 bn Nu@ﬁ‘:l%?) in
Ba/ir Al-Ra‘iq Shark Kanz Al-Daqa ‘iq, ar@h‘bi i
Al-Durr Al-Mukhtar Sharkz Tanwir AI-A% In thisgsi

contradict the concept of the prop ;aiado m%s m'e)e%]olars of these schools,
e%

o
it is not considered valuable p\ For%}he tﬁgts or usufruct of the goods
shall not be considered ro@'as it 1anno pr s%\ved and stored. The same case
< : [
r

goes for the debt, considering that @ nﬂo{(\b,e possessed and the rights of the

N O

ownership cannot hﬁed tolhe debt. The s&e condition is applied to wine (khamr)

N
and animal ctNl-Iwita cohsiég%’wlg that they are prohibited and deemed as

the i@cters of the goods

>z

'

najs by the@; or this reason, th perty that is qualified in waqgf based on Hanafi
'

schoo wvaluated opé?ty (ag'mdl al-mutagawwim), with a condition that it must

~
be% ovable property sua:?s the land, garden, and building, or movable property

N

2
K

cash, books, and axes (Al-Marghinani, 1997; Ibn al-Humam, 2003).

88



Maliki Schools

The Islamic scholars in Maliki schools have laid down the specific charac@e
goods to be considered valuable property. The concepts and characteristi %e waqf
property based on Maliki schools are more extensive than the other %rominent
Islamic schools, which are as follows: Y.
Y

I.  The goods are things that are valuable and can be itgsed on.

ii.  The goods should be able to be utilised and d eith IIy or for
the benefit of the property.
I S
iii. It can be benefitted according to the sharac itin gos all ountz'wrhus the
NV
prohibited goods (al-mu/arramat) %ul ot be red a operty (Abd
Al-Wahhab, n.d.; Al-Dardir 2 I-Du 34; 6};Shayban & Al-

Sarkhasi, 1997).
&
Based on the aforementioned chara?g, the(benefltmf the @perty are valid for wagf

in Maliki schools, considering %Jallm&fﬁe temporary wagf (al-wagf
al-muaqgat) as dlscusse Ee s toplc. IB@ the Islamic scholars of these

previ
schools regard the b nefits+of t W{Q as a@‘e of evaluated property (al-mal al-

S

.

mutaqawwim)

N
.? /! J)(.z
\
Shafiei i g V)o' é

Y-v

aracters of the property}ShaﬂCly schools are as follows:

The property must be valuable, exchangeable, and could be benefited by

humankind.

89



ii.  The property that is qualified for waqgf must be fully owned by the donor, be
well-known, and be specific. Besides, the property ownership shm
qualified to be transferred to the other parties. (}

iili.  The property must be perpetual physically and the benefits property
should be able to be leased. Y'

iv.  The property can be utilised and benefit humankind cﬁm\.ﬁsly as long as it

complies with syara-.

| _ ﬁ |
wagf should be perpetual and continuous. The go e not qualifiedto be wed if

Y-v

they do not fulfil the aforementioned conditions.?r e prope \'s not valid

to be endowed if it is excessively small in @JT

would not be qualified as the waqf propertyain this sch

physically (Al-Nawawi, 1991; %ai, 'Z‘GA

“« Q-

Haitami, 2016). &)
N '¥ Q

=

ardEi a al-dananir)

iven Q it is not perpetual

Hanbali Schools &\ Q
In Hanbali sc ﬁ\the roperty.| qual}i)@and valid to be waqgf with the following
conditions; 7
.1
. : f < | .
i. he property should be to be benefited by humankind.

;\:T he property must be permissible and allowed to be utilised by the syarac. Thus,

all the prohibited things are not qualified to be endowed.

Qﬂ The property should be valuable and beneficial to mankind. Thus, any non-

valuable properties such as a seed or grain are not qualified to be endowed.

90



iv.  The property must be specific and well-known. It should also be perpetual

physically and could be benefited continuously, such as the yield of the :

Thus, the waqf of immovable and movable properties including IivestSE‘, fDniture,
books, and weapons is valid and qualified according to Hanbali schools. Besides, the
Islamic scholars of Hanbali schools also allow the waqgf on shared property (waqgf al-

musha¢) (Al-Bahati, 2000; Al-Mardawi, 1955; Ibn Qudamah, w"

| &
ii) The property must be determined specifically Xist AN

One of the mandatory conditions in wagf is,that the endo perty hould exist, be

specific, and be well-known. Thus, t)'\\%v\gjld id ifd%( donor endows a

matter that does not exist nor is unt:own. oﬁﬁ trt‘(ionor states “I endow

something on my land”, the wagf s befvoid, ¢ qside@chat the donor does not

specify the property that he Ns to,e rthe:ﬁgfe, the waqgf would also be
N

invalid if the donor ercws g unthinlable a{te@ch includes the air, wind, and
scenery (Al-Bahdti, @ -Ma i 94;’Qﬁﬁ1irbini, 1997; Al-Tarabulusi, 1981,

Ibn Nujaim, 199 IS CO

harm or dam%\ th

I waq rgp!erts',)ambiguity, and inconvenience among the

involved %Besifle th;a ig@ in wagf is one of the factors that will affect the

validityyof wagf. The unknown c:o.j@hnspecified property cannot be approved as waqf
\

P M nor be benefited from, although several exceptions are present. If the donor

i man@ primarily for the prevention of any

.

monly endows his property that is well-known among the community in that
S

ticular place, the waqf shall be considered valid although the donor does not specify

the property that he wishes to endow. If the wagf is not familiar and uncommon, the
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wagf would be invalid and the donor should clarify the property that he wishes to endow

(Al-Bahati, 2000; Al-Shirazi, 1996; Al-Tarabulusi, 1981; Ibn al-Humam, 2003).Y~

iii) The property must be fully owned by the donor Y'

The origin of waqf is that the endowed property must be fully O\Tby the donor before

the waqf declaration is made. To illustrate this point, the principle of waqf is to transfer

or terminate the ownership of the property from the donor®s po esMis pg?cess

N
cannot be performed if the property is not in t)@o’s possessian. I-’owmr, the

s b %

majority of Islamic scholars from Hanaffi, ShafYﬂd Janbalt ools‘%‘tgte that this

process is a mandatory requirement for tfc to fum/ own'the prﬁxp:wty during the
1,1

declaration of the waqgf being made (AM , 1983; Al

1991; Al-Ramli, 2002; Al-Shirbi st |bq.h\v§m, : Ibn Nujaim, 1997).
? o =,
S

Meanwhile, the Maliki school\ that it'%@uf‘re&(&the donor to fully own the
property during the declarat?aﬁhe wfaqf (Al- US\?@934; Al-Kubaisiy, 1977).

w%‘\cpmions in determining the acceptance of the

The Isla lars prese
v 1
property byAthe beneficiaries, wh@}’ére as follows:

\(?
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First opinion: The acceptance (Al-Qabd) to possess is not required in the
completion of wagf

The Islamic scholars who agree with the first opinion state that al-gabd is n\g;re

to complete and bind (luzzm) the waqf contract. To illustrate, the waqf :ﬂ ) is not
owned by any individuals, and the contract would terminate the donor’s ownership of

the property. The Islamic scholars with the same opinion argue that based on the sadith

uwad S.AW did not

has pr thatal-gabd is

of Sayyidina <Umar R.A’s wagf in Khaybar, the Prophet

order Sayyidina cUmar to al-qabd on his wagf. This sit
not required in completing the waqf contract. Besi
opinion used to apply analogical reasoning (qi
emancipation of slaves. To explain this 5|tuat| e wa \ep_ ty is thlblted to be

sold, inherited, and offered as a gift, Whl ‘15 emam& pation of slaves.

This opinion was expressed by Abi Y su o: H\ 0& aficiy schools, and

Hanbali schools (Al-Bahiiti, OE Mg{ nan 19 INawaW| 1991; Al-
n

Sarkhasi, 1989; Al- ShlranT, 1 w%
S
o'

Second opinion: ept@ossess Le(quwed in the waqgf completion
The Islamic s@bm le sec ?dlnl g{ate that al-gabd is essential in completing

and b|nd|Qwaqf ntract.”Ima ('K/Iuhammad bin Hasan from Hanafi schools
A ol

enti aI -gabd i§ thé binding condition in wagf (Ibn al-Humam, 2003; Ibn
|\/

03), while the Maﬁh schools state that al-gabd is essential in completing

‘@qf contract and could be performed on either the possession of the property
N

ough legal possession (kauz hukmiy) or physical possession (hauz hissiy) (Abd Al-

/

Wahhab, n.d.; Al-Dusiigi, 1934). This opinion is in line with Imam Ahmad (Al-Bahiiti,
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1983; Al-Sarkhasi, 1989; Ibn Qudamah, 2005). According to the Islamic scholars who

adhere to this opinion, the zadith of Sayyidina <Umar R.A’s waqf in Khaybar ela

that Sayyidina <Umar R.A passed his waqf property to his daughter, H @A, to

accomplish the wagf contract. This situation indicates that al-qabd uired for
completing and binding the wagf contract (Al-Sarkhasi, 1989). Be¥;the Islamic
scholars that adhere to this view also argue that in order to acc Me right of Allah
S.W.T in the matter of waqf, the property must be delivere [%

ne'ficiaries to keep

the interest (maslakah) of the public. To illustrate, everything in hi.s\oqrdb‘elongs to

Yw
at the Islami sth@have

;@ idering'that wagf
\ 9
t the @mn or alms-

don@he binding would
e y@l Bahati, 2000; Ibn

Q—
\\

Based on both plmnd a’gum tl, t e%searcher opined that the first
: Wh;,'l

S
opinion was preferred is the nn'e f ssed by Aba Yasuf from Hanafi

Allah SW.T (Ibn Nujaim, 1997). The other argumentil

giving will terminate the ownership owa
qa

not take place without possessm

Qudamah, 2005).

/\/
j‘?

é‘

schools, ShéfiCiy o an lllanba scho he first opinion stated that al-gabd is

not essential d cohsidere c'g y in the waqgf validity. To illustrate, the

hadith of ina <Umar/R. b\&rdf in Khaybar is clear and understandable,
’

i Iarﬁgtlon‘Q‘I’the hadith is not necessary. The second argument

|nd|ca§ further e
st aqf would termlnm\e he ownership of the property from the donor without

Q rring the ownership to other parties, which includes the emancipation of the

Oes Besides, Ibn Qudamah (2005) stated that the analogical reasoning (giyas)
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between wagf and the emancipation of slaves is preferred over the analogical reasoning

X
N
_{'3
Y"

between wagf, hibah, and wasiyyah.

2.5. Temporary Waqgf Definition

Temporary waqf comprises two words, namely “te and “waqf”. In
Avrabic, it could also be known as al-waqf al-muaqgqat. T aI uaqqat is built
from the word of aqgata or waqgata, which indicates a p of qlb 1988;
Ibn Manzur, 2007). According to Mu<gam Al-Tacrifa gt could li alt/m"ckflned

as the situation denoting the present, which doévertaiqé ture a:.§~past (Al-
T
Jurjani, 1982). Provided that al-muaqqgat Wso b@ﬂunde tood -as"al-ta ‘qit or al-
d?e

tauqgit, the meaning of al-ta‘git indic rmining ecif@eriod of time for

performing an action by stating the d (1bn 32 ﬁ:‘\such as the limitation

C.)
of time for a matter by clarlfyln@lod uring e“dec{éktlon Subsequently, it was

concluded that the etymolo | ition of al-ta qftgo bind something with specific
period of time by statlr% pired bj’

Technlcal qz‘t dJnotes he de@htlon of time for performing an action

N
from the begi in til the stat E)d)ll’tgﬁde (Abt Al-Baga’, 1998). This term is also
uéh ([-Hé

3

4
applled i ame? $ specification of five times of prayer, the
obligati astlng d ng‘Ramadan, and the obligation of Hajj during the sacred
N
-

mQhk rthermore, the termval-ta ‘qit has been applied in mu<malah (Islamic

‘étlon) matters. According to Mukhtar Al-Sikah, al-ta’qit could be understood as

Oactlon of determining the limitation of performing an action by stating the expired

time (Aba Jaib, 1988; Al-Razi, 1986). Following both of the technical definitions, the
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first definition highlights that al-ta’qit involves the beginning of time until its end.
Meanwhile, the second definition demonstrates that al-ta ‘git only determines th?‘vy
time without mentioning the beginning. The first definition was agreed (m} this

research as al-ta ‘qit could occur at the beginning or the end. *

In the traditional Islamic jurisprudence book, the Islaqicvszolars did not
specify the definition of temporary wagf. However, Al-Kas naWG) stated in Ashal

Al-Madarik Sharh Irshad Al-Salik fi Figh Imam Al- i lhat -wagf al-

muaqqat is a waqf that is bound to any specific periods of ti i y the dpnor,
| &
while the wagf property would be transferred fro ily wagf qf al-d)urriy) to
4

philanthropy wagf (al-waqf al-khairiy), or the preperty TNQQ urned \fhe donor's

possession. Based on the definition of Wwa Ib -SalamvAl-Maliki, the

permissibility to practise the wagf for an cific peri tir&@determined by the
A

donor during the declaration (Al- %OO?A N
o ¥,
o’
h

&
Mundzir Qahf (2000), o t slan@cholars, defined wagf as the
Ly transa

-

detention of a specificfproperty from c{@e in which the benefits and the

s

'3
yield of the propert)ﬂuld e r: E‘ecu eated(é}fther in perpetuity or temporary for
!

good purposes. Thi tor to tEej\épnditions determined by the donor who

complies witl‘%aw 0 wgqf aged 8 e definition offered, the term “temporary”

denotes %kitatio‘n bf.je on@ wagf contract by keeping the waqf property
0

b
perpetu! r subject to the condLﬁ)eX; stated by the donor. Therefore, it is indicated that
N
t orary wagf could be implemented either through property or the declaration

0 ah).
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Based on these definitions, it could be seen that the temporary waqgf is only

mentioned in the definition of wagf. Thus, Ab Rahman (2017) has builta comprew

“A form of waqf that allows the founder (al-waqif) the right.to set u
any specific conditions, which is either bound to a specific 0
time or to a specific group of the beneficiaries (al-m% Ialh)

based on the principles and laws provided by The Stateglslamic

definition of temporary wagf, which is as follows:

Religious Council or State Wagf Institution, as lang owed by
sharac and guarantees the welfare of the founde nefifiaries,
and the property of wagf”.

Based on this definition, the researcher opined that tempOrary aq.hwdwed‘%g be

. o ) ] B
applied as long as it is in line with the sharac, w ion, the i S auN:TrJelfare
i

of the donor, the beneficiaries, and the wa ert so sUitable to be

Y‘

implemented in Malaysia and enacted i Nate Rfiiml Istration=Qf Islamic Law
?’J 9
\ Y
A
N,
o 5
‘&
2.6. Temporary Wagf fro cS holars ersp ve
[
In the previous topic i

IIars and m@ wagf were described from the
b

Enactment/Act and State Waqf Enactm

perspective of IsI ic sts The defi |t|0n mporary wagf was found to be a waqgf
that is bound eC|f c peri ﬂt"ﬁéﬂ\s determined by the donor, and the wagf
property urned to ono ossessmn after the wagf contract has reached
the :%1 date. ConS| rlng'the cussmn on the term temporary in wagf, which is

al as al-ta'qrt al Wan(?IS not only limited to the declaration of wagf (szghah

‘éf) This research divided the discussion into three main topics: (1) the temporary
Oqf declaration; (2) the temporary waqgf beneficiaries, and; (3) the temporary wagf

property.
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2.6.1. The Temporary Wagf Declaration (Sighah)

The issue related to the perpetual and temporary waqf are included in the di&%n of

the wagf declaration pillars or considered a part or compulsory eleme t‘fDe waqf
the o

contract. Sighah could be understood as an expression or action by the ‘donor that
indicates his consent through the contract. In this case, the views ofytraditional and
modern Islamic scholars are described, in which the waqf is ve id to be declared

for a specific duration or only valid in perpetuity. Subseq , the 'slamic scholars

express two opinions: (1) waqf is valid to be declared temp@rary, fand; agf i&anly
valid in perpetuity.
4

N
FlrstOplnlon:WaqflspermlssmletoM red tempaorary O

\ ik
The previous Islamic scholars w e IS“opinion sa)(tq%hat temporary wagf is
“«o Q-

permissible and valid. Whe\ waqf tra hasAﬁfeached the expiry date as

determined by the dono thw prop'rty uld @u\rned to the donor’s possession
0 tha

if the donor is alive or t onor’s Heirs-f the r is dead. To illustrate, the Islamic

scholars in this opﬁo\\n& n 'dent' perpg@y as one of the compulsory conditions

N

in wagf. %\ ¢ ! (,)(J

20

4

\b
a) %&ion o Yﬁsu@-Hanaﬁ

X

Qa@\(ﬁsuf did not determine perpetuity as a mandatory condition in the validity

‘%‘Y. This situation indicates that if the beneficiaries of the waqgf are categorised as

0’1-continuous beneficiaries, the waqf property should be returned to the donor’s

possession if the donor is still alive. If the donor is dead, the waqf property will be
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returned to the donor’s heirs. Abu Al-Maali (2004) mentioned in Al-Mu#it Al-Burhani
fi Al-Figh Al-Nu‘mani that Aba Yasuf did not considered perpetual as a condﬂWt
determine the waqf validity. In Shar/ Fath Al-Qadir, Ibn Al-Humam (2003 hted
Abt Yasuf’s argument that the main objective of wagf is to bring the V\& closer to
Allah S.W.T by spending their property for pious purposes. Thus, if th&a? is an action
to worship and seek the blessings from Allah S.W.T, it could ed either to the

non-continuous or continuous beneficiaries, and the waqf s ,and permissible.

Non-continuous beneficiaries comprise a group of peopléyor an p\oegdo are no

categorised as perpetual or continuous, such as an rticular in d‘a@j the

donor’s child. Based on this statement, Qadi Ab w fJu aIIo the practice
of temporary wagf.
b) The Absolute Opinion (Al-M ctam ‘Ilk‘ oll
\
In the Maliki schools, perpetm on3| ered mandaQ.r. condition to be fulfilled

in determining the wagf validit

perpetual and tempora%
endows his prope;@oramlr
or his heirs afteg, the “perio
statement In-line W/h e zfaf\nglnltlon based on these schools, which is
contn@vbenﬁf'

by or lease based Q@fﬁe period declared al-waqif” (Al-Dardir, 2007).

A? g to Al-Dustqi (1934) in Hashiyah Al-Dusiqr <ala Sharkz Al-Kabir, Al-Dardir
a

d that perpetuity is not a mandatory condition in determining validity of wagf, given

; l valid 5& permissible to be declared
ubject

o th doho@ondltlon and desire. If the donor
perty e returned to the donor’s possession

(if is eﬁé’red as determined by the donor. This

i the @erty owned by the founder to the needy although

at temporary declaration is valid and permissible. After the date of waqgf expires, the
property would be returned to the donor’s possession.
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c) The Opinions of Some Islamic Scholars of Shaficiy Schools

Several opinions allow the practice of temporary waqgf. The wagf will be stm&dihen

the date of wagf expires, as determined by the donor. According to AI-ﬁ\SﬁV)(lQQl)

in Raudah Al-Talibin wa cUmdah Al-Muftin, if the donor declares the f to take place

for a year, the majority of Islamic scholars would deem the wag#,invalid and revoked.

sta?ﬂ the wagf is valid
ateythe quf that does not
require the acceptance expression (al-gabal) shalk not re oke\'doﬂw is
temporary. According to Al-Khatib Al-Shirbi 97) in J!—%&h}aj ila

4
Macrifah Ma<ani Alfaz Al-Minhaj, temporaryWis i

However, some of the Islamic scholars in Shaficiy school

and will be stopped after the expiry date is reached. To i

sermissible an@'and to be
practised. However, there is a condition GNFt be fulfi

beneficiaries must be appointed from (mous eneficiaries s_{g;)as the poor and the

needy. For instance, the donors eadow eiap%»t th@)\ ildren until all of the
lowing t

4]
children reach 21 years old. Fd\ hat;xthe pe@ be endowed to the poor

and the needy. Notably this?ﬂﬂorary’waq : ali permissible according to Al-
Khatib Al-Shirbint (19%1‘1 A% a nJSu@%;Iso allows the temporary waqf to
be implemented g@bﬁsedho i strat%b\é/point, wagf is considered one of the
}el to(éu}h S.W.T and seek blessings from Him. In

Me(;éhz‘ Alfaz Al-Minhgj, Ibn Suraij stated that

by thedonor: the final

Macrif

pious acts to 'MM slims
Mughni ] ild,

'
tempo Wf is valid and aﬁowéQ'to be implemented, considering that it is one of the
N
piq& » Thus, this action could be conducted either when the donor endows all of his

‘%\y or some of the property, which is similar to the duration of the waqf where the

Qnor has the right to choose either to declare the waqf for perpetuity or only for a

particular period of time (Al-Shirbini, 1997). Al-Imam Al-Mawardi (1994) presented
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a similar view that temporary wagf is valid to be practised. In Al-Hawi Al-Kabir fi Figh

Madzhab Al-Imam Al- Shafidy wa huwa Sharz Mukhtasar Al-Muzani, the

allowed to sell his waqgf property, claim to return the property, or utilise th@f the

property during emergency or urgent times. This statement is in line WM;UOIIowmg

hadzith: Y'
{rbas e 05t} Y*

Translation: “The Muslims are stick to their co s” H

Bukhari. Kitab Al-ljarah. Bab Ajr Al- Sa@vll 3: y ! _\"}
<

d) An Opinion of Hanbalt Schools &

Al-Mardawi (1955) stated in Al- Insaf@orary 1S vali permissible. In

f ﬁky a year, it would be

Al-Insaf, if the donor declares that ghe waqf ta% ,
valid. This opinion was expressed nbal Id AI-&@)dawi (1955) highlighted

—-m_,ﬂ

N,

Ibn Manja’s statement that theMas e med i&ﬁ-Nazham and Al-Talkhis. It

was mentioned in Al-Furic Szrh Al-Harith All-K@asah Al-Ri<ayatain, and Al-Hawi
t ? -‘

Al-Saghir that the W fco I:UMQ ed val&ﬁd the wagf would be transferred to
!

the continuous benefigiaries aqgf e&,vry (Al-Mardawi, 1955). It was argued in

this research t%baTscﬁo old h%%me views as Shaficiy schools in this matter.

NN
e) |n|on 0 M Islamic Scholars
A\ &

S odern Islamic scholars unanimously agreed with the principle of temporary
% heikh Abt Zahrah (1971) stated in Mukadarat fi Al-Wagf that Egypt allows the

0 lementation of temporary wagf. It is highlighted in the Law of Waqf Egypt 1946,

section 48, that waqf khairz or philanthropy wagf is allowed to be declared temporarily
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and in perpetuity. If the donor chooses to declare the waqf temporary, the duration of

the waqgf must not exceed 60 years or not more than two generations. Yv

Ab Rahman and Amanullah (2016b) stated that this opinion has g@ferred
by Ahmad lbrahim Buk, Muhammad <Ubaid Al-Kubais, Zakiyuddin ShaCbén and
Ahmad Al-Ghundar, and Hajah Tjek Tanti. All of the modern I mic scholars

mentioned that temporary wagf is permissible and valid to, be ?ﬂed as highlighted

in the Maliki schools. However, modern Islamic did t agree about
generalising the implementation of temporary waqf which”incl des al- mgaud
Mundzir Qahf (2000) also stated that temporar permissib an(! véﬁg to be

implemented with the purpose to develop the wagfpr pe \n{ hance&(ae practice of

wagf. Besides that, Qahf (2000) stated thl rrnnt i gx)rary wagf in

this modern area could have a posmve act on t?i mrlQ/ particularly the
ou

Muslims. To explain this con t p f alise the interest (al-

r
4]
masalif) related to waqf and oaden 0 ortu for the Muslims to spend

their wealth and proper and’nght [g@es Other than that, temporary
é : [

wagf could also assist the community.t mg}geds in a particular circumstance for

S
a specific eriod l %

MUSta arfl (2 f H §53 Muhammad Al-Rifasi (2006), Majidah
a m ahya Al-Nujaimi (2006), and Muhammad bin

Mahmia % 200§)
°Ab °Aziz bin <Abdullah (Jggg-adhered to the opinion that allows the application

rary wagf. To |IIustrate the temporary wagf could broaden the beneficiaries of
t

o utilise the benefits and usufruct of waqgf property. Temporary wagf could also

Opand the function of wagf, which could not be performed through the perpetual waqgf

principle.
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Second Opinion: Wagf only valid in perpetuity
The Islamic scholars who adhere to this opinion stated that waqf is onl vgd in

perpetuity and considered compulsory in the wagf validity. Thus, the wigfb/alid if

it is declared for a specific period of time. This opinion was expressed by thé majority

of Islamic scholars, which are as follows:

a) Hanafi Schools

condition in the waqgf validity from "E nam
illustrate, the waqgf is known as the M s charity
charity (al-sadagah al-mamlizkah), % case, Chmﬁ &I

. q = .
be declared temporarily. Ibn N 997) in B r‘AI-Ii%:q Sharh Kanz Al-Daqa‘iq
A

day year, it woud invalid and not

mentioned that if the donor his‘aH

permissible because it% nsider Jp‘a‘lb am Muhammad also emphasises

that it is compulsor, We d@ te theé-ﬁetual term during the expression and
% con a}void(oﬁ%iguity and unclear statements from the

declaration of the, w

I\ :
donor. Theqqf laration-€o ge @erstood as either perpetual or temporary. The
principlw d byfmyﬁ&ha@j in this matter is “the absolute expression not
. s | : > :
in e perpetuity” (Ibm{[-)-lumﬁm, 2003). Thus, the waqf declaration must be

$

ear by stating the perpetual term in the offer expression by the donor.
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b) Shaficiy Schools

In Shaficiy schools, perpetuity is a mandatory condition in determining the ﬂx of

wagf. If the waqgf is declared as temporary or bound to any particular peri

wagf shall be considered invalid and revoked. Al-Shirazi (1996) mentioned in Al-
Muhadzdzab that waqf is not permissible to be declared temporakily asithe property is

preserved and spent for pious purposes. Thus, wagf is not allo be bound to any

specific period, such as the emancipation of slaves and . The w does not
allow the endowment of his property to non-continugus beneficiaries, as spgc'ific
? 9

individuals or the donors themselves. If the dono not express t term‘r}e:petuity
’ %

M considered
funqiﬁtal principles

ill als

when the expression is offered for the wagf declaRmn' Wt

wagf in perpetuity. Besides, perpetual is emi ed

of wagf in Shaficiy schools. According to Imam -Na\A§
dec

donor does not mention the perpe Fferh ir}\ ti%’

4]
be considered perpetual. This4gondition is Stightly'differ, %rom the opinion of Imam

Muhammad from Hanafi sc S de,crib by th \archer.
X TS
If the donor sat{st th \m@ oun'(;éjdlong period of time through several
actions such as Mng th@r 10(@\%%, the waqgf would be valid and the
condition WO% ev
perpetua &!ﬁt ng

20& Al-Majmize, if the

Ia@, the waqf would also

ed. Thi Ji!uafrrm implies that the wagqf is valid and will be

&
4y

0(@3& as mentioned by the donor during the
4

declaration.™n this case, the gggz;ration made by the donor is not considered a
N
t ary wagf, but it will be considered waqf in perpetuity and continuous. To explain

condition, no human beings are able to live for up to 1000 years. As stated by Al-
S

myati (2008) in lI<anah Al-Talibin, if the donor mentions that he endows a land to the
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poor for 1000 years or longer, the wagf would be valid as the declaration made by the

donor is perpetual instead of temporary.

c) Hanbali Schools —\0}

The Islamic scholars in Hanbali schools described ‘perpetual’ as omw mandatory
conditions and also one of the fundamental principles of wagf. wagf would be

invalid if it is bound to any specific period of time, sold, gas a glft or claimed

for return to the donor’s possession. Ibn Qudamah (20 ted injAl- ug that if the
donor mentions the right to sell the waqf property, way the wagf Qro as a
gift, or returns the wagf property to the donoks,possessiont N'Fle stated

conditions would be revoked and |nvaI|d illustrat

e cor@;z;s are not in
enti@ﬁ in this research.

line with the fundamental principle o q , @S previous
Imam Ahmad ibn Hanbal showed the e wew\he%h |,Q\Schools regarding the
wagf declaration. In this respec fshgll bei perpe((/ although the donor does
not mention the perpetual t |n e W qﬁgnéémentloned in Al-Kafi f Figh
Al-Imam Aimad lbn f%b Ibn Qudam }19 if the donor endows his property

to a person without t|0n| per l from the sighah, the wagf should
be valid and begperpetual. mentloned in the same source that any

transaction tswlves hetra fef'of{r-lj wnership of the property to the other party's

possess pergrissib ‘and prqh\blted on wagf, given that perpetuity is one of the

fun@al principles of wac\t;.j

ased on the arguments, the majority of the previous Islamic scholars except for
0 ik schools stated that waqf must be declared and practised in perpetuity, while the
invalid waqf is temporary. Besides, the previous Islamic scholars who adhered to this

opinion also specified that perpetuity is one of the fundamental principles that should
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be fulfilled to ensure the validity of waqf. If the donor states any conditions that

contradict the perpetual concept, such as allowing the waqf property to be sold, v
| be

as a gift to another person, or returned to the donor’s possession, the

invalid and revoked.
d) Some of the Modern Islamic Scholars z

The modern Islamic scholars who adhered to this opini rre the opinion of

Hanafi schools, which indicate that the wagf could e decl rwpetuuy or
with any terms that convey a similar meaning to perpetuity. If the sig h'pre the
terms or any elements implying that if the waqf is te oraryfor_bound to a speC|f|c

|t|or@ the modern

duration, the wagf shall be invalid. To be s CIfIC

Islamic scholars’ perspectives is conk\&%)harity,

N,
scholars, such as <Abd Al-Wada ariti (1997 uh d Kamal Al-Din Imam

(2012), <Abd Al-Jalil <Abd Al-Rahman ’ 00)

z [ é
Following the %&nts, tmﬁ;jghqv?p;ned that the first opinion was

preferred, in Whi(@wqf is I)erm\b
or perpetual N s wi
S.AW st “if*you like y n.gq\%'\he land as endowment and give its fruits in
charit hrase{nag;that?asulullah S.W.T gave the opportunity to Sayyidina
U A\ as al-waqif to decﬁ:.?/vhat he wished to do with his waqgf. This phrase also

‘éthat perpetual wagf is not a mandatory condition that determines the validity of

Oqf Thus, the waqgf could be declared either in temporary or perpetuity based on the

donor’s desire to preserve the interest (maslakah) of the beneficiaries. Besides, the
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application of temporary waqf does not contradict the Islamic law nor against the

principle and the main purpose of wagf, which is to worship and bring Muslim?!!r

to Allah S.W.T by spending their property for pious purposes. (q\

2.6.2. The Temporary Wagf Beneficiaries \,

Some Islamic scholars specified that the beneficiaries gf ihould be from

ft M@O\%_his

N
property to any non-continuous beneficiaries, the Id be ¢onsi reli tgé’ﬁorary.

The non-continuous beneficiaries are di\ﬁy threeé es, nagl.ély non-
T

continuous in the beginning, non-continu t medﬁte, a non‘$ﬁnuous in the

continuous beneficiaries, such as the poor and the nee

end. Specifically, the non-continuo eneficiaries 1k the @inning could be

understood in a situation where the&)r endothisTo @ his unborn children.

[ )

It is also regarded as such Wh@o Idren are ygt t6 b ent. The non-continuous
e

beneficiaries in the middl e rstoad in@s.ircumstance where the donor

endows his property t%@ rticular’ indi igulzzlvgd distributes it to the poor and

needy. FoIIowinthhe |IOn- inuous~beneficiaries in the end denote the
phenomenon whep the"dono his <<[;erty to non-continuous beneficiaries as
m P f co®

the last an@}neﬁfar' . or’ir&a ce, a donor endows his property to Ahmad,
followew Wife:arva&Zehil Eﬂ's\x\as the last and final beneficiaries. In the case of

non uous beneficiaries, J@nlc scholars presented two opinions, which would be

dis\?sd in the following section.
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First opinion: The beneficiaries are required to be continuous and perpetual

Some Islamic scholars determined that it is compulsory for the waqgf be ef'%r?es
to be perpetual and continuous. The Islamic scholars who adhered to thi stated
that perpetuity (al-ta’bid) is a mandatory condition to ensure the valldlt-yx/aqf This
opinion was expressed by Abt Hanifah and Imam Muhammad frox:aﬁ schools,

)

Shaficiy schools, and Hanbali schools. As discussed in a preV?-wplc related to the

conditions of al-maugaf <alaih, Shaficiy schools stated th i not} equired for the

donor to mention the perpetual beneficiaries during the <aqe, consideri f is
perpetual in nature. The benefits and usufruct of @prope;jj ée-é(ff’ered to
the perpetual and continuous beneficiaries des t be edb ‘rhe donor in

the <aqd. Meanwhile, Abt Hanifah and | Mhamm d

that it is compulsory for the donor to rN he perpet benel@rles in the caqd as

A
the general expression in <aqd co terprg% pr rary-wagqf.
(..)
h an

a) The opinion from Abu

Ha schools stated

ad from Hanafi schools

According to Abti Han Imam ‘el-ljw ad, perpetual is a compulsory condition

in the wagf validit "bqé the a uld be‘eorisidered invalid if the donor does not

&)

state the contln s and ?nefi@les, such as the poor, the needy, and the
masjid, as ene ciaries! g'st\(t_;)by Al-<Aini (2000) in Al-Banayah Sharh Al-
Hldaya onora to the%_ eficiaries who can be considered non-continuous
ben ies, the wagf shall n@be available as perpetuity is the principle of wagf. If
the is temporary, it would be invalid. A situation that could cause this invalidity is

the donor states that the wagqf is only for 20 years. Al-Mausili (1937) stated in Al-
khtiyar li Tadil Al-Mukhtar that the waqf would be invalid and not permissible if the
final beneficiaries are non-continuous beneficiaries. This opinion was also expressed
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by Aba Hanifah and Imam Muhammad, indicating that the final beneficiaries must be
the continuous and perpetual beneficiaries. Besides, if the donor does not clawme
continuous and perpetual beneficiaries as the final beneficiary, the w%\ll be

considered invalid (Al-Kasani, 2002; Al-Sarkhasi, 1989). *

b) Shaficiy schools. \,z
According to Shaficiy schools, waqf in perpetuity tak:%%n ti]e donor endows

his property to the continuous beneficiaries, such as t or and hWImﬁm Al-

L ]
Nawawi (2008) stated that the term “continuous beneficiaries”] coul b1 di&;red
=\
ou

through either of the two aspects namely non-con s ift the beginnifg or non-

\1 Y
n 9) ir@; gna fi Halli
he @ﬂiciaries must be

lars. In Mughni Al-

continuous in the end. According to Al-Khatib AlsShi

Alfaz Abr Shujac, wagf must be decl rpetuit

continuous and perpetual, such as &500r an

Mu#ktaj ila Macrifah Ma<ani Alfﬁ@lnhdﬁ Al- ib A@rbini (1997) also stated
e

perpetual is a mandatory conaw th rmi@he validity of wagf. For an

t
instance, the donor e%@' wealjnto} gro %people that will remain exist
uch

continuously until tw/ 0 ju| \men\ a(tfb% poor and the needy, the waqgf shall

be valid.
c) Hanbali sehools. (J
el )

In Hankali“schools, the wagf provided to the non-continuous beneficiaries in the

b ing shall be considered invalid and void. An example of this condition is when

donor endows the property for himself or his unborn child. According to Ibn
S

damah (2005) in Al-Mughnz wa yalihi Al-Shari Al-Kabir, if the donor endows his

property to the non-continuous beneficiaries in the beginning, such as the prohibited
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parties, the donor himself, his slaves, the church and temple, or any unknown
individuals, the wagf shall be void and invalid although the beneficiaries are now
by the donor during the declaration. (0\
Based on the arguments, the researcher opined that the Isla lars who
adhered to this opinion determined that it is compulsory for the doner to endow the

property to the continuous and perpetual beneficiaries, such as the poer, the needy, and
the mosque. z '

4.

N
| &
Second opinion: The beneficiaries are not requir be co?ti ous and @\petual
N

\'t‘ls no@ red to wagqf

LT nor is allowed to

The Islamic scholars who adhered to this W tat

the property only to the perpetual and @45 bene
endow the property to the non-contiftuous beneficidries \@;by the transfer of the
- N
iciarigs a

property to the perpetual and conti benef S thegmal beneficiary. The non-

=)

continuous beneficiaries could bevprese sﬂua@ls as previously stated by the
r[;ddl and

researcher, namely thebeqgi nzg, the @d. This opinion was expressed
s 2
m Hana

by Qadi Abii Yasuf fiom F fi
some Islamic sc{&rom

‘

a) Th inigof di

Qadi g!éuf allows dono{s c'toj\g‘-ﬁrv']:jow the property to non-continuous beneficiaries,
f d by the transfer of thhvaqf to the continuous beneficiaries, such as the poor
%needy, as per the donor’s wish, after the non-continuous beneficiaries stop. Al-
Orkhasi (1989) mentioned in Al-Mabsiiz that Aba Yasuf did not determine perpetuity

as a mandatory condition to assure the wagf validity. If the donor endows the property

d alsc(tﬁabsolute opinion of Maliki schools,

hoo&s}ﬁ Hanbali schools.
2 .9

Yﬁs@om Hanafi schools

oy
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to the non-continuous beneficiaries, the waqf shall be considered valid although the
donor does not appoint the continuous beneficiaries as the final beneficiary. Acw
to Al-Kasani (2002) in Badaic Al-Sanaic fi Tartib Al-Shara ‘i< and AI-Mau@?) in
Al-lkhtiyar li Ta<l Al-Mukhtar, Abt Yasuf stated that perpetuity is sidered a
condition in the wagqf validity. The wagf is still considered valid although the donor
endows the property to the non-continuous beneficiaries, and will ansferred to the
poor and the needy after the non-continuous beneficiaries m

Ithough it is not

mentioned by the donor during the <aqd. Ibn Nujaim st edw Al-Ra’iq

®
Shark Kanz Al-Daqaiq that if the donor endows th perty to th OI'-C@YJOUS
beneficiaries, the property will be channelled t er% i 0 %Wafter the
passing of the non-continuous beneficiariw is mﬂse, prop@?:nay be first
returned to the donor’s heirs. Then, t %{y will be sfer %o the poor as the

continuous beneficiaries. cq \>
@
o
b) The absolute opinion iki sch A&
N
The Maliki schools didinot ezmine perpetual as @atory condition that will affect
'3

:
F Otute pinior(t&t was applied in the Maliki schools.

<

Iaresq&feither as a perpetual or temporary subject

@

the validity of waqf.%is

Thus, the wagf i@f th
!

as per the do%wish nd s cb'oyd%@ researcher in the topic of temporary waqf

declara%i%’sh, 197 Dﬁ)}:) rdig@\em; Al-Dusuqi, 1934; Al-Qarafi, 1994).
Yv

N
ﬂ\;ﬂe Islamic scholars‘f%o'?n Shaficiy schools.
%hﬁfi‘:iy schools, it is allowed for the donor to endow the property to non-continuous

Qneficiaries with a condition that the wagf property must be transferred to the

continuous beneficiaries, such as the poor, after the non-continuous beneficiaries pass

-
J;
/;),
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on or stop. According to Al-Dimyati (2008) in I<anah Al-Talibin and Al-Shirazi (1996)
in Al-Muhadzdzab fi Figh al-lmam Al-Shafi<y, that the donor must endow tw
property to the continuous beneficiaries such as the poor. If the donore@!s the
property to the non-continuous beneficiaries, the donor must appoin ntinuous
beneficiaries as the final beneficiary after the non-continuous benewﬁes stop. An
example of this situation is when the donor endows the g§m~ to his children,

followed by any particular individual, and finally to the po

d) Hanbali schools \d- NS

, $ | &
In Hanbali schools, the donor is allowed to endow therproperty.to non-gontinuous

-Insaf a n Qudamah

(2005) in Al-Mughni wa yalihi AI-Sh@bT, it iss&ﬁand valid for the

donor to endow the property to tt{ non-conti \n\ n @es in the end with a

condition that the beneficiarig@e béginni .and @dle are connected and
&
,}y R

continuous.

\ S
Based on thesefar ;ts, it w’s found th@ second opinion is preferred, in
4 s
which the beneficiar'g@e |
To illustrate, th@ourp

\Dsag inted(as,either continuous or non-continuous.
. .
S.W.T by spe%and ntrib.

fall und%ktegoy f :n onu’éh\ous beneficiaries, such as family members and
Yv

relativeSy This opinion could br@%den the beneficiaries who could utilise the benefits of
\

t N property. Besides, the sharac does not prohibit the donors from endowing the
prepe

_.

f waqf is t&worship and seek the blessings of Allah

!
ng thc%rlperty to the needy. The needy people could

rty to the non-continuous beneficiaries despite the encouragement by the sadith

che Prophet Muhammad S.A.W for the Muslims to provide charity and help the

family members and relatives.

112



2.6.3. The Temporary Wagf Property 2

Based on the previous topic regarding the conditions of waqf promge most
important condition that will determine the validity of wagf property he property

must be a valuable asset and could be benefited by people Wlthwtradlctmg with

sharac. According to Islamic scholars, waqf property could,be QVIded into two types,

namely immovable (cagar) and movable property (m . The IW property

L
could be interpreted as a matter that cannot be transiéand remove r?m '&X}gin

to another place, while the property must be perpet bn AI)H ma (ZOOQ-in Sharh

\aka Y
3 Al-aﬂ‘Al-Mukhtar

Fats Al-Qadir and Ibn cAbidin (2003) in% I-Mu/

the per be regarded as

Sharh Tanwir Al-Absar stated that tr\
immovable. Meanwhile, the Maliki schools ha WTe ttr&‘goncept of immovable
ttached to me Ianrﬁ@buld also be considered

9 Q—
immovable property, such as M g ens Q&ﬁt’)ardir, 2007). The Islamic
N
scholars unanlmouslye REat im u\:y @is valid and permissible to be
endowed, such as t e Ian " buildh ", d gz{tﬁeﬁ The researcher opined that the

property by stating that a matter th

immovable prop perp ature,\ ile the benefits of the property will be
distributed to e jarfes ;r'pet{ﬂy and continuously without being bound to
thefresearc rgued that it is not necessary to conduct a long

any peri T}u
dlscm the |mmovable pr ty, given that it is perpetual in nature.

While the movable property is temporary in nature and could be transferred to
<

0 her place, some of the property could change their form from time to time. In this

se, the Islamic scholars have differed in allowing the donor to endow the movable

property into two opinions.
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First opinion: The movable property is valid and permissible in waqf \q

a) The Islamic scholars in Hanafi schools Aj

Two Islamic scholars in Hanafi schools, namely Aba Yasuf and Imuhammad,
have placed a limitation on allowing movable property in wa of these Islamic
scholars opined that the movable property is only valid to |dereid wagf property
if it is well recognised by the community in that state as a praoperty, qprc%%erty

: : . N
is a matter that is attached or built on the land. F le, theyw flhg@ran to
the mosque commonly occurs in Malaysia and de% le wa}-'property

T
and the buildings, considering that it is a prE atis to th@d. Abt Yasuf

and Imam Muhammad stated that the permission of mov prop@ in wagf is subject

to the provision from the nas. A Cﬂ by AI-\‘M(Z 0{9_:}1 Badaic Al-Sanaic fi

C.)
Tartib Al-Shara'ic, the permis mqvable dpertégmqr) in wagf is subject to

K\

n./lhls condition is:similar to the movable property

the provision from prophetiYm
that is commonly used%w owed and u i‘seld he community as per the opinion

of Imam Muhamr@h as af(e
stated that the f offmova
\NK .
permissiblesas perthe opinion o 5'1‘1\1‘1 uf, such as the donor who endows a land with

the yiel% ck, an sgto hq& st the yield from the endowed land.
N

A &
w e Islamic scholars in Maliki schools

&
,\es, saw funeral tools. Al-Kasani (2002) also

erty Q%(Qis attached to the land is also valid and

()

:n aliki schools, wagf is allowed for both types of property, which are movable and
m

ovable. According to Ab Rahman (2017), the definition of wagf according to the

Maliki schools indicates that movable and immovable property are allowed and valid
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to be considered waqf property. Ibn cArafah stated in the definition of wagf that waqf
distributes the benefits of the property based on the life expectancy of the p?ny
(¢Alish, 1979). This definition implies that endowment is permissible @n the
property lifespan as the Maliki schools do not determine perpetuity%andatory
condition in the wagf validity. Al-Dusaqi (1934) stated in HdshiymDusaqz‘ ala
Shar/ Al-Kabir that wagf is valid for all types of movable pro eN is absolute (al-
mu<amad) in the Maliki schools. The researcher opined t %

iki s'hools allow the

wagf of movable property without any limitations as lon it co p}h\tde sharac.
L ]

N
c) Shaficiy schools é J ' -f’
b 4 \/Y“

_ & & _
minerals. All the property coul re mov@ property. As mentioned by
A]—Akh

arffi @ Ghayah Al-Ikhtisar, the donor

isallowedtoendowwn sl M gdor@ (al-jakshi), the leasehold land, and

!
the wagf of mcaae pro ert‘y igiValid,
scholars%%‘ Iely s‘eh Dc.)l)g'ta ed .@} food cannot be considered as a wagf property

ali T

and '|s is to be waqf (AI-D@;mi, 2008; Al-Nawawi, 1991).

N
‘e\ﬂanbali schools

he Islamic scholars in Hanbali schools have allowed the movable property to be

I-Ignac fi Halli Alfaz Abz Shujac that

©
=
‘%
5
>

&:J‘j:'ﬁ as slave and clothes. However, the Islamic

considered waqf property, which includes animals and livestock. According to Al-
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Bahati (2000) in Sharz Muntaha Al-lradat and Ibn Qudamah (2005) in Al-Mughni wa
yalihi Al-Shar/ Al-Kabir, the movable property is allowed and permissible for W?Pm
example of this situation is when the donor endows the horses to the soldi@ war
or endows the furniture such as carpets for the mosque.

The previously mentioned arguments indicate that the majerity of Islamic

scholars allow the wagf of movable property to be practised. H ngédi Abt Yasuf
Zm

and Imam Muhammad from Hanafi schools place a limitati e t,/pes of movable
property, which are allowed to be endowed as per di iy schools
allowed the waqgf of movable property, which does od ‘ r&&g;hat
cannot perish nor be utilised repeatedly. Th ed{h}?waqf of
movable property without limitation, whic v@tgr:roperty that

could be benefited.

9 Q
i Nty i
Second opinion: The movable p e;tI i in w@t

Imam Aba Hanifah op%;the W VO'J 'ml% property is void and invalid. As

uity %r’mandatory condition for the wagf

&

rty that is permissible and valid for wagf.

Imam Abi Hani;‘Qg’md tht
property, the lanthis the'only lep

N j P C—)
According “Abidin ) m@_t)oned in Radd Al-Mujtar cala Al-Durr Al-
Mukhtd@; anwi sdr,YTge\ reason that the movable property is void and

inv. agf is that the mo@ property is not perpetual nor continuous. However,

the o0 conditions are mandatory in wagf. In Badaic Al-Sanaic fi Tartib Al-Shara i<,
Q@I- asani (2002) stated that the movable property is invalid and void in waqf, given
hat the character of movable property is not perpetual and could perish. Besides that,
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the wagf of weapons and warhorses is also void and invalid in the view of Imam Aba

Hanifah (Al-Kasani, 2002). Yv

After the analysis of both of the arguments, it was found that the opinion of Qadi
Abu Yasuf and Imam Muhammad from Hanaft schools, the view haficty schools,
and the opinion of Maliki schools were preferred, which states that the waqf is valid for
immovable and movable property. To illustrate this point, th no restriction and

prohibition from the sharac for the donor to practise th nd V\hng the movable

property. The wagf of movable property was also gractised by the €0 pani\ogs of

Rasulullah S.A.W, in which the property includ rhorses, weapans, and\animals.
4
Besides, the main purpose of wagf is to contribute the ?H.lt\s f the p@.’ferty to the

beneficiaries. By allowing the waqf of mov ro curzg maslakah and

Thu_i researcher stated

needs of the beneficiaries could be WMMWﬁ

that waqf is not supposed to be ricted g) e Qré%erty (e.g., the land) to

o
broaden the potential of wagf lise %}t of @nor and the beneficiaries.

N

(Al-Wagif)

N ey | y
As prevmusly&j} edlth@ donorg’ aMe right to determine any conditions on the

wagqf tha we dﬁclbre}s ng&hey are not against the shara< nor contradicting

2.7. The Issues R@gto thd De inati f Conditions of Waqf by The Donor

4
with thSrl Iple of wagf, whichstates that the waqgf property cannot be sold, inherited,

\
kven away as a gift. The conditions determined by the donors are valid to be stated
ing the distribution of wagf property, which could take place either verbally, or
Oough the written contract or the action of the donors. The majority of the Islamic

scholars unanimously agreed on the validity of the conditions stated by the donors on
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the wagf through all of these mechanisms (Al-Mardawi, 1955; Al-Ramli, 2002; Al-
Sarkhasi, 1989). All of the conditions mentioned by the donors are placed unw
types of the cagd where the Islamic law of transaction principles was appli also
compulsory to keep and obey the conditions stated by the donors ba the legal
maxims (al-qawa-id al-fighiyyah), which include "the stipulations of thé donor are like
the provision of the law giver™" (sharz al-waqif ka-nass aI-sh?}lNawawi, 2008;

Ibn <Abidin, 2003). The legal maxims indicate that it is pro

0 vi?late the donor’s

eve trwc scholars

"y
d be consi ec’p@sible

st % or @adict the
principle of wagf. In this case, the discussiow dedu'\nto ee pa&nely the (1)

valid stipulation (shar¢ al-sahih), (2)“defect ;ipulation rt a@d), and (3) void

stipulation (sharz al-baril). cq \
S

o
2.7.1. Valid Stipu|ati<®51 AI-Sa(l’lz)

4 2

Known as sharz al M vali(] st ion represents any conditions specified by the

donors on the w‘@% the I@%ﬁc normative text (nusus al-sharz<ah), or
tha

stipulations as long as it does not contradict with sharac.

showed a different view regarding the conditions tha

and compulsory, including the conditions that

com i
¢ I ‘..)
the conditi acknowled ﬂ:e \Qy)'pose of waqf and appraise the right of the
benefici@'malﬁ' q’rh) (@usﬁqi, 1934; Al-Mardawi, 1955; Al-Mawardi,
199 c<Abidin, 2003). All tj@}c{)nditions that are not contradicting with the Islamic
la maintain the right and the interest (maslakah) of the beneficiaries are
andatory to be obeyed and established (Ibn Al-Qayyim Al-Jauziyah, 2002). Usually,
he stipulations made by the donors on their waqf consist of the management in

distributing the waqf benefits, the characteristic of the eligible beneficiaries, the
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durations to utilise the benefits of the waqgf property, and the amount of wagf property
that the donors desire to endow (Al-Maiman, 2009). Aba Zahrah (1971) sw
Muhadarat fi Al-Wagf that some of the Islamic scholars identified the con |\as 10
stipulations, namely increase (al-ziyadah), decrese (al-nugsan), addiﬂ%l-idkhdl),
removal (al-ikhraj), granting (al-i¢za'), dispossession (al- hirmdn) lacement (al-

taghyir), conversion (al-tabd:l), substitution (al-istibdal), and (ixch e (al-ibdal).

Azniza Hartini, Mohamed Aslam, and Hanira Jal -ziyadah and

al-nugsan provide the founders with choice and ortunities/to pEi |se v‘qlous
(.;)

eligible beneficiariers’ rights for utilising the be of waqf prop A’I I'akhal and

Al-1khraj could provide space to the donors or trus oint a Ynclude the

beneficiaries in need and exclude the e@ne ici
em n&f@permlsswn to the

benefits of the waqf property. Besid a' and al-
\? I
pr8 any |@wduals they target and

4]
ies of t operty. ﬁghyzr offers rights to the

\
donors to replace the fu tlow'He Wa‘f proper y& other purpose, while al-tabdil

ho Q2 nger need the

donors to endow all or a portio

dispossess the appointed ben

allows the donor to change e pr r%property for further benefits of the
wagf. Al- ISthdal stl es hl or| aI operty with another property through
the purchase, h| I-ibdlalysel r}glun oped or unproductive waqf property, and
the earnin he se |ng 0 Id ntributed to the development of another wagf.

Howe; Zahrah 7{) erﬁﬁhaswed that all of these 10 stipulations shall be
d changed by the nﬁir with the permission of the gadi if it contradicts the

%h law and does not maintain the interest of the beneficiaries and the wagqf

Qperty.
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2.7.2. Defect Stipulation (Sharz Al-Fasid)

Sharz Al-Fasid, or known as the defect stipulation, represents any conditio&R are

not against the main purpose of wagf nor contradict the principle and thS ‘@‘ wagf,

although the stipulations could bring harm to the waqf or the beneficiaries (Al Rahman,
2017). The Islamic scholars allow the revocation of all the de% ulations to be

changed to any stipulations that could realise the maslakah of eficiaries and the

wagf property. This opinion adheres to the Islamic schola anafﬂschools, Maliki

Hanaft Schools

%
J@/
Oe »

N
I.  If the donors state in the cgwdiao tha rIir ren must be appointed
“« Q-
as the mutawallz and N the wa thqﬂﬁa\/e the right to manage the
' N

ben |Cf'ari§cluding the matters relating to

di{)éylzdn as the Nazir. In this case, the

removal and appointmént of th
the waqf Withohinting{
stipulatioq@be
N
r?!)nsﬂge/ maslakah of the beneficiaries, and could

contra@be shara,

bringe J’to he 9 . Aéé% stipulations that are against the sharac shall

Sqm and revoked Jb@din, 2003).
N |

&
e donors state in tfﬁaqf condition that the Qadi or Sultan has no rights to

'd and‘revoked:~To illustrate this point, the stipulation

Q resign or fired the appointed mutawalli, the stipulations cannot be applied. The

Qadi or Sulfan has the right and permission to resign and fire the appointed
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mutawallz if the mutawalli breaches the law of the waqf. This condition is void
and revoked, considering that it is against the sharac< (Ibn Nujaim, 1997):

iii.  If the donors state that the Qdadi or Sulzan does not have any righ@ulate
or make any decision on the wagqf, the condition shall be void oked and

the wagf would still be valid. The Qdadi or Sulzan has the right@n regulating or

deciding any matters as long as it is for the general intqieMIahah cgmmabh)

The nazir has the right to change and determine the conditions s cWhe donors

of the wagf (Ibn Nujaim, 1997).

g
if the conditions are considered to be defect stipulat 0 the hette ipplife} that

will preserve the maslakah of the beneficiaries; f % d the\/égﬁors (1bn

L N~

Abidin, 2003). NV o\ {\

S HS
Malikz Schools Py c.}
“« Q-
\& &
I.  If the donors state irﬂ% ch C tth@tenance of the waqf property
is under the res ibility of the ben ici'ari@'the stipulation would be revoked
4 $ &

and void w ﬂ&he w@ valig:b\e maintenance of the wagf property

e yieh?_)%?’the property (Al-Dustqi, 1934).

must be performed t
K ¢ J (,g
ii. Ifth ors determin a{ th@v gf property is not allowed to be renovated,

Y
Q’r} » Or maintai F the‘ss\nditions shall be revoked when there is a need to
L 9
Arenovated or maint io@i’. To be specific, the benefits of the property should

% enefit the beneficiaries in a long term. This condition is also applied when the
Q donors endow the animals that need to keep their maintenance. If the donor

states that the animals are not compulsory to be treated or maintained, the
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condition shall be revoked and void, while the wagqf is still considered valid (Al-
Dusiqi, 1934). Y
iii.  If the donors state that nazir has the right to any actions on the w@perty
without limitation, the condition would be defected and revoked%&p radicts
the Shari<ah law. It is mandatory for the nazir to examinechover the
interest of the waqgf property, the beneficiaries, and the donors. Thus, the nazir
must manage the wagf property and preserve the m R;v\fqu. If the donor
states that the benefits of the property could on utili demarried,

ue to the hi er’e@ure

the priority leans more to the married individ
and needs among the married people.

r,%' i dep\)ms on the
2zir ( ‘{J.Suql 1934).

S
Shafi<y schools @ ")
i. If the donors stated ew qﬁ{q@ﬂot allowed to be leased, this

|

stipulation de%ﬁ shall‘o e gke,g‘/ cause it prohibits the eligible
beneﬁmarr&%ﬁgllze the b\ﬁts of ;Q&'pjroperty (Al-Nawawi, 1991).

If the donors E\that ew

would be cte andyd S |t@h|b|ts the eligible beneficiaries from utilising

qper&()_s not allowed to be leased, this stipulation
the be E%the ooy Shézl 1997).

S

situations and the current needs bas
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2.7.3. Void Stipulation (Shart Al-Batil)

Known as shart al-baril, the void stipulation denotes any conditions set byh{%nor

that could harm the waqf and the beneficiaries, and contradict the Islams' %nd the

principle, purpose, and spirit of wagf (Ibn cAbidin, 2003). The Islamic scholars showed

different opinions regarding the donor’s stipulations that could \M% wagf contract,

which are as follows: T
NY.

N
Hanafz schools ¢ I -{')
s | \)‘Z“

The Islamic scholars of Hanafi schools showeaqlffere \m{ nts mee law if the

donor determines khiyar for himself for a@per' wa ﬁexample, the

donor endows his land to the poor witmitio% no_K the right of khiyar

in three days on his/her wagf. In thi sa ati'qn%bﬂ\ it {y)su&f opined that the waqf
9 Q—
and stipulation are considered&Q given it not&%mpulsory for the wagf to be
N

completed through al-gabd. §hus, the L'wiyd or a @(ic period of time stated by the

[
,-‘z((iqg; Ibn <Abidn, 2003).

Imam Muha on from Qadi Abu Yasuf on this issue,

!
in which the \%&\/oj if'th gor de(@mines khiyar on the wagf. To illustrate this

donor on his/her waqgf is vali (Ibn&

B
=

point, it % ator)ﬁ,f
owners!'ﬁ of the donor on the property. Therefore, the determination of khiyar in

t Nf contract by the donor will lead to a void and invalid wagf (Ibn al-Humam,

: Ibn cAbidin, 2003). Ibn al-Humam (2003) mentioned in Shar Fath Al-Qadir that
e

Islamic scholars in Hanafi schools unanimously agreed that the wagf and the

stipulations are void and revoked if the donor determines the khiyar in the wagf contract
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without specifying the duration and period of the khiyar. Al-Tarabulusi (1981) stated in

the Al-Is<af fi Ahkam Al-Awqaf that the waqf remains valid while the stipul

revoked and becomes void. ('}

The other stipulation is considered void if the donor states the yield,tﬁturn from
the waqf property must be used to pay the donor’s debt, or the @rmines that
he/she has the right to take the benefits from the waqf prop n cAbidin (2003)
nwirl Al-Absar that if

right M&he%caqf,

N
sell the waqf property, make the wagf property as eral, or give rig‘lt-hi?nyone

4
or the donor’s heirs to revoke the wagf contract?'Waqf W id a@?ﬂ:&lid.
S HS
Malikz schools ( : \Y
R A

In the Maliki schools, the Waq\ nsidered_void if tfe d@?s determine that the wagf

X

is for the harbi, the purposYﬂaCsiwth a her @ion rituals. Besides, the waqgf
(
would also be void if t% states'; att @@ave the right to claim and return

the wagf property”&ﬁgir po ess\wheneé'ﬂwey wish, sell the wagf property, and
give away the&%@r perty a (Acl'-?\grdir, 2007; Al-Dusugqi, 1934).
¢
'
-ééJ

g L
Sh hools \C-)

%h‘fiﬁy schools, the waqf with the void stipulation would be considered void and

Oralid. Imam Al-Nawawi (1991) stated in Raudah Al-7alibin wa <Umdah Al-Muftin

mentioned in Radd Al-Mu#ktar <ala Al-Durr Al-Mukhtar Sh

the donor determines in the wagf contract that the donor has

¥

L

that the waqgf shall be void and invalid if the donor determines khiyar on the wagf, or
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the donor has right to return the waqf property into his/her possession or sell the waqf
property. Besides, the preferred opinion in Shaficiy schools expresses that the wavdl
be void if the donor determines in the waqf contract that the donor has the H%\Illlse

the benefits of the waqf property or use the yield and the benefits of operty to

pay the donor’s debt (Al-Ramli, 2002; Al-Shirbini, 1997). Q
Hanbalr schools

Y'
According to Ibn Qudamah (2005) in Al-Mughnz -Shar, kqif? if the

donor states in the wagf contract that the dono?ﬁe ri t to he wq;ﬁ. property
T

whenever they wish, give away the waqf Was a@‘ft or return4he waqf property
to the donor's possession, the stlpulatw\g i invali

According to Al-Mardawi (1955) Insdf, |f

d@I‘e\rmlnes khiyar on the

o S .
wagf, the wagf shall be void a d,ﬁm?g‘th@s against the principle of

caqd for wagf: The donor’s |0n! waqf preperty will be terminated and the

property will belong t%y AW T',

wagf would also &%vmd f
uti

e th

fter 5 oﬁgct has been sealed. Besides, the

&

id if the~donor stipulates that the beneficiaries

of t@}%aqf property. The other stipulation that

leads to a vei W is whensth dono@/etermines in the wagf contract that he has the
NN
nefi TE‘&T

are not aIIowe

rlght to the eligi e es and add or appoint the other individuals who
are Ie as the waqf ben&mlarles This stipulation is against the principle and

of waqgf (Al-Bahdati, 1983; Al-Mardawi, 1955).

pu?
Q Based on the aforementioned arguments, it could be concluded that the Islamic

scholars unanimously agreed that the main purpose of waqf practice is to seek the
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blessings and worship Allah S.W.T, and to realise the maslakah of all the parties who
are involved in wagf. In the discussion regarding the Valid Stipulation, the res

agreed with Sheikh Mustafa Al-Zarqga's (1997) statement that all th@tions
specified by the donors shall be valid as long as (1) the conditions are nﬂ&tradicting
the shara¢; (2) not against the principle and the main purpose of wagfiand; (3) do not

harm the beneficiaries and the waqf itself. Based on this state nMs stated that the

application of temporary waqf does not contradict the or 's it against the

principle and the purpose of waqgf. The temporary waqgf d broade hance the
L ]

. . Ny
current potential and advantages of wagf, realise the est of the eﬂc&@, and
encourage the Muslims to practise waqf albeit ic% i ftiqa}‘z~

N &
N S
2.8. The Issues on The Ownershipfof the Wa ty _,
&
@

Given the main discussion of t ch regarding the t rary wagf, the researcher

X
opined that it is necessarv?g forr’ %ej;hgccussion on the status of the
. I
ownership of the Waq% y aft ﬁhj tract-0f the wagf has been made. As
§ e fopzd
previously discussed, tem@aqf is @ﬂe of wagf that offers the right to the
donor to determﬁ&the peci i il for e%%lishing the waqf. After the expiry of the
' 27 S
period of t@%s pet the-do r;s @ the waqf property is allowed to be returned
to the d% 0ssesSi seq@y, it is determined whether there is a need for a

cleahAiption of the status \é ownership of the wagf property in this topic.
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2.8.1. The Ownership of the Wagf Property Remain in The Donor’s Possession

The first opinion stated that the ownership of the waqf property wo“%ain

in the possession of the donor. However, the donor does not have thS ﬁg@to any

transactions on the wagf property, such as selling the waqf propert3<l iivin away the

wagf property as a gift, or inheriting the waqf property from the doner’s heirs. The

Islamic scholars who adhered to this opinion argued that th? of habasa in the

hadith of wagf Sayyidina <Umar R.A indicates that the det of.tvgf property

does not denote the termination of the donor’s ownership ofthe wagf p. ty, b?-it is
s
propexty (Abii
Y

4
Zahrah, 1971). Besides, the donor is the ownewﬂe WN erty b the waqgf

the ratification on the preservation of the donor’s ship on't

contract is made. Thus, the ownership of the ert iRs'in th& ssession of the

donor, except for the origin of the V\m perty that 8. boun the condition in

\i =Y
achieving the main purpose of wa h is te.givéaway %h@eneﬁts and yield of the

@

property as charity. This stat& is in%vj tﬁi@& maxims (al-gawa<d al-

fighiyyah): “the origin of a hall remain as it \Qé}before until there was a thing

[ Q.
established” (al-asl ba% dnq dh%a ta yathbutu ma yaziluha) (Ibn al-

Humam, 2003). &\ Q &é'}

?!Na pressed by Maliki schools, Ibn Humam of

O

d lmiam Ahmad (cAlish, 1979; Al-Dusugqi, 1934; Al-

| ——

am, Q’G&'; Ibn Qudamah, 2005).
>
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2.8.3. The Ownership of the Waqgf Property Belongs to Allah SW.T

The third opinion expresses that the ownership of the property will be tralfKR to

Allah S.W.T’s possession when the waqf contract has been made. Im 3 hammad

and Qadi Abu Yuasuf from Hanafi schools stated that when the donor endows his/her

property, the ownership of the property will be transferred to AII%R S possession,

given that He is the true proprietor of all subjects (Aba Zahrah, Al-Kasani (2002)

mentioned in Badaic Al-Sanai< fi Tartib Al-Shara’ic that
property will be terminated from the donor’s possession andyown rsh &pr rty
does not belong to the beneficiaries. Imam AI-% (2008) st ||4 ajmuc

Shar/ Al-Muhadzdzab li Al-Shirazr that the ed S y schools

expresses that the ownership of the Waqfew WiIﬁ?eI to A&ﬁ}\ﬁ W.T, which
t

indicate that the ownership will be ter d from th nor’@ssession after the

wagf contract has been declared. a@ ta gn Al-Mughnz wa yalihz

Al-Sharh Al-Kabir that if the doner endows,_the oﬁ‘eﬁ&ﬁthe general beneficiaries,

the ownership of the prope i be e donor’s possession and not
I
belong to the beneficia%nle the n |; t property belongs to Allah SW.T

possession. /\\ |
This \howa exp

Hanafi sc |ch s also the rred (al-rajik) opinion by Shaficiy schools and

=

(}ﬁy Muhammad and Qadi Aba Yasuf from

b SC s(AI Ka ni, {00&7&1 Nawawi, 2008; Al-Shirbini, 1997; Ibn Qudamah,

S

Based on the arguments, the researcher opined that the third opinion was
ferred in which the ownership of the waqf property belongs to Allah S\W.T when

the donor endows the property for the general purposes (al-wagf al-<am) and perpetuity.
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An example of this property includes the wagf of the mosque and the cemetery. Thus,

the donor’s right to the ownership of the property will be terminated permanentl

o

the wagf belongs to Allah S.W.T. This is the opinion expressed by Imam@ma

and Qadi Aba Yasuf from Hanafi schools, which was also the pre (al-rajih)

opinion by Shaficiy schools and Hanbali schools. Q

If the donor chooses to endow the property for a specifi iod of time, the first

oper{y remains in the

donor’s possession. To illustrate, while the donor does endow t operty..for
& N
perpetuity, the wagf is bound to a particular perio e. When the perio amwaqf
’ Y

expires, the wagf property would be returned WOnm{&o ssion%’expressed
through the opinion of Maliki schoolscn viously i
Although the ownership of the waqf prom emains u the d@r’s possession, the

donor is prohibited to perform an &s}tion% f cr'?erty, such as selling the
@

wagf property, giving away th ropx?ff and:nheriting the waqf property

along the duration of waqf a?ﬂrminii in a f@tract.

Conclusion & Q O
\ : ” C—)
Ba e dis‘;ﬁn eﬁd in this chapter, it could be concluded that the
r

opinion would be preferred in which the ownership of the

sse this research.

b

4

traditiapa modern Iam‘rc s;c\ﬁ?Tars have their respective definitions of wagf. The

reshgg opined that the com\;ghensive definition of wagqf is the definition provided

Q%ﬂdzir Qahf (2000), which is as follows:

"The detention of the property either perpetuity or temporarily,
contributes the property physically or its’ benefits repeatedly and
continuously for the good purposes generally or specifically,
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according to the condition determined by the donor, comply to the
Shari<ah laws restrictions" (Qahf, 2000).

This definition appears to be similar to the definition of waqgf in the Maliki SQR that

has been previously discussed. Furthermore, the permission and Iig@in the
implementation of waqf are supported by the provision from the Quran, nah, and

the consensus of Islamic jurists (Ijma<). Following that, the types m‘\vwa, are discussed,

which are divided into four categories: (1) the beneficiaries; (?Mypes of property;

(3) the period of waqf, and; (4) the donors. In relation t@ of W'iqf, the majority

of the Islamic scholars argued that four pillars should be fulfill Mﬁini@.the

validity of wagf, namely: (1) the donor (al-wd(éhe benefi ie! (a&%uqaf

<alaih); (3) the property (al-mauquf), and; (4) t?@!lara i ",' h). Eh;/-(r;searcher

also has precisely discussed the conditi Mch p agf ﬁresenting the
hschools.

opinion of Islamic jurists from four pro \
A

. _ N
The discussion was follo%b he‘q ription of ﬂ%\defmmon of temporary

o

wagf. It was argued that thé™grevious Islamicschol id not have any specific

N
definition of the temporary W hus,’A a@Amanullah (2016a) developed
rara/ i

a comprehensive tempo aqgf ) vﬁ&l@is as follows:

S
<
“A for ,of%bqf th \Qhef D‘rﬁer (al-waqif) the right to set up
any @to ition t%ér i@‘gtﬁnd to a specific period of time or
to anspecific ngup f the er(e_fjciaries (al-maugaf <alaih) based on
%‘Iﬁs di la p ed by The State Islamic Religious
%ﬁil or ?a aff Institttion, as long it is allowed by sharaand
*ua antees the welfar the founder, the beneficiaries, and the
operty of waqgf.” (AbsRahman & Amanullah, 2016a).

‘%on this definition, the researcher opined that this definition is suitable to be
OIied in the State Waqf Enactment or State Administration of Islamic Law
Enactment/Act in Malaysia. It was also argued that the implementation of temporary

wagf does not contradict the sharac nor it is against the principle of wagf. It could
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broaden and enhance the potential of waqgf, and preserve the interest of all the involved

parties in wagf. Y-

The discussion regarding the application of Islamic scholars in, the view of
Islamic scholars was divided into three parts: (1) the declaration (szghah), (2) the
beneficiaries (al-mauqaf <alaih), and (3) the waqgf property (al-mauquf). Considering

that the main discussion brought by the researcher is relate tonorary wagf, the

issues associated with the stipulations by the donors int ntrwt?jiscussed,
which also addressed (1) the valid stipulation, (2) the defect Stipulation, 3 thwvoid
| &
stipulation. The final topic in this chapter det d whether it com‘?&sory to
4

conduct an in-depth discussion on the issueswj N @f the waqf

property. It could be concluded that th{O\_/f hip (;‘\th aqgf E£ erty would be

terminated from the donor’s possessiom wagf is f enll poses, such as for

the needy and poor, the mosque, th ceane}?ﬁ pr will belong to Allah
a§$ed

o
S.W.T after the wagf has beerﬁ . If the donor d(ﬁ& to practise the temporary
wagf, the waqgf property wo ain
the donor is prohibited &septhe wagf rhyddye away the waqf property as a gift,

and inherit the w&\p@ert ong the du&" of wagf as determined in the waqf
"

contract, ThisﬁMnt-f irﬂ?mth the opinion of Maliki schools.

n th no ’Q}ssession with a condition that
|

it
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