CHAPTER 4

THE RULES OF ADMITTING DIGITAL DOCUMENT AS EVIDEI’%RG
SYARIAH COURT IN MALAYSIA WITH COMPARE THE CIVI(%

PROCESS :

4.1 Introduction

This chapter will answer the third research questi

Syariah law from the Syariah Court Evidence (Federal Terfi

N
and Civil law from the Evidence Act 1950 [Ac@wen, the obtainéd ,gé@ were

analysed between the Malaysian Syariah and c!?awrts fa'n ng \/\ri.ﬂ?;his issue

and comparisons were made from both I%Wreaﬁ

the cases of accepting digital documerN Malaysia
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The Malaysian constitution aabu.‘s d with a dueIl}udicial system based on
9 Q—
civil and Syariah laws, the adw tion an ess Q‘Sdth legal systems separated
N

as well as the method pro%g. Digital d Te@w stored in digital format. As a
result, the question of whet suc% id%é;e,is legal under Malaysian law arises.
In short, such evj% permissiple in ci ﬁourts, but its admissibility in Syariah

N
courts is still @ﬂe. mo ?'5’ | document introduced in court should be
Q—\ ipli \grj

og\ other supporting evidence, such as expert’s

accompa extual de
testim Zglestablish their gutl@ﬁ:ity. Rules should be determined for how and for
O

h ng digital data should be preserved, along with who may have access to it and

rposes and conditions for search and seizure as well as discovery and disclosure
0 such data (Radhakrishna, 2009). The strength or trustworthiness of the evidence

could be used to challenge admissibility of the evidence. This is due to the fact that the



court has the option of disallowing all inadmissible evidence, allowing evidence to be

readmitted after it has been denied or reversing its admissibility decision (Dwnu

4.2  Malaysian Syariah Court

‘ Y
Islamic law emphasises justice and fawnes@vmg disp 'I,oﬂian this

goal, the legal community has devised a proc low*justice to be

carried out successfully. Fairness shoultw ied Yfgar SS oﬁé\ure legal and

technological developments, since ISIN

(Duryana & Zulfakar, 2014). The y ofthe}}lsga ¢

to family matters and moral of committed by Muslj

AN

N

It is obvious fromythe p?wous provisi
omae

recognised in Islam. C orﬂ.p@v printouts and computer-generated

Zulfakar, 2014).

IS compr swe@ valid at any time

rf:q‘? indeed been limited

documents, all o re Llla n do@ntary formats, are examples of digital

;;9

evidence. Th mentary d‘al!ce admissible according to majority of the

' ﬁ!

Muslim j

adﬂ

hen it comes to CIVI| cases, digital evidence is admissible. Digital evidence is

rther ore/o 3/ Quranic passages and hadiths strengthen the

fdlgltal cumem\‘/z~

issible in criminal trials, depending on reliability tests, but in hudud cases,
unishment cannot be imposed unless it is backed up by other evidence, such as a

confession or oral testimony (Abbasi et al., 2021).
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Mohamed and Ramlee (2014) tended to concentrate on the principle that any
document can be used as evidence in court if the quality stays unchanged and a

Furthermore, the Syariah court recognised the use of a digital document a@t

a Malaysian court and it is frequently utilised in civil courts due to th standard

of proof for such evidence. Q

Additionally, according to Mohamad and Ismail (202
accepted in Malaysian Syariah courts to establish fact of @i\?ddence in
Syariah courts is not limited to civil cases, as is often recognised. H er, Sygﬂah

court does not have jurisdiction over major crim%s like mur the@pe and

many more. Legal matters on lineage determination a matior@" a divorce
decree are amongst the types of cases h{(%m th cour {allow digital

evidence to be considered. Briefly, |t can clalw 'glt&Qdence to establish

proof is not uncommon in the Islamic_legal %T bl é[‘shows the provisions

related to the rules of admitti | doc eV| in the Malaysian Syariah

tal evidence was

court.

Table 4.1. The ;ule’ fAd igi tQVDocument as Evidence in
t\alaym Co&

No Provision Description

v " J .
Sect \ thé Syarl & ng‘)'t explqlns the forms of documer_1ts_as
[ E'e i’

’ al-bayyinah and document description
ederdl Tarftgri S)\@t that can be accepted as evidence in

- court.
’ T It explains the expert’s testimony in
b Court convicting a document that requires a

digital expert (ra'yu al-khabir) to
verify trustworthiness of the document
issued before being accepted as
evidence.

Section 49 of the Syariah Court
3 | Evidence (Federal Territories) Act It explains primary evidence.
1997 [Act 561]
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Section 50 of the Syariah Court
4 | Evidence (Federal Territories) Act It explains secondary evidence.

1997 [Act 561]

Section 51 of the Syariah Court It explains broof of docume

5 | Evidence (Federal Territories) Act P P i ’%
1997 [Act 561] primary evidence!

Section 56 of the Syariah Court | It explains the circumstances onforms
6 | Evidence (Federal Territories) Act | of documents that can Tpted as
ou

1997 [Act 561] evidence %

of d‘gital documents
S0 dem ry
\g

description do not define or specify the admissibili this evidence th!ydq'n civil

The provisions of Syariah court relating to the admis

as evidence are listed in Table 4.1. Even though the Syariah

. - o 'S S %
court, it is a type of description that is critical ches es |sh|n€_cases of mal

and Syariah violations. This is due to REWhat s°u¥h igital ggaéu\ments help to

reinforce facts and proofs (Wan AbduM etal., 202 O

A
\1 Q
Ritting adi iqu doc@iment as evidence is found

in the concepts of documen%se id

n taba&ﬁ%xamples of documentary
evidences are photographs, ta recordi[gs, films a@nted emails, which are covered
by various provisions, including i Sec 61'1/45, Section 49, Section 50, Section
51 and Section N\e Syari e fﬁce (Federal Territories) Act 1997 and
\ | O _ . .
other relevancﬂ ns of the ariah %Durts Evidence Enactments. Circumstantial

proof (a (&ﬁ) is‘,oyd I Sﬂ;@on 3 and Sections 5-16 of the Syariah Courts
b4

Evidens deral Territories) Act 1997 and other relevant sections of the Syariah

\
ﬁ\Evidence Enactments. The judge will rely on the evidence and weigh it to

rmine whether it is strong or weak. If the evidence is doubtful, a digital expert
meld be acquired. Furthermore, an expert’s opinion evidence (ra’yu al-khabir) is

provided in Section 33 of the Syariah Courts Evidence (Federal Territories) Act 1997

Besides, the identified basis i
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as well as other Syariah Court Evidence Enactments. The expert’s opinion is based on

a high level of specialised knowledge (Mohamad Khairudid & Ahmad, 2019). T

In Syariah courts, these are the methods for accepting digital !ogﬂr)nts as
0

evidence from an Islamic perspective. The development of Syariah_court legal rules
should be conducted in such a manner that it can serve as a guideline for Syariah legal

practitioners when dealing with this form of evidence ItT)bserved that the
defendant cheated and had sex with another man in the @na ozi Bin Mansor
vs Norhafizah Binti Ahmad, file case no: (14002-058-0001-2004 Hstar@rthe
plaintiff accused the defendant of deception by %g a ‘Ph ne

the defendant frequently communicated with ger m .\‘EQ usband;i}’.claim was
approved by the Syariah court based on t@%"of shown in the document

descriptions, such as phone bills WS. This
descriptions, such as phone biIIsEE S"ISA: i eé;} a Syariah court, as a

7]
digital form of evidence (Wan\ i

Fattalret al. J2021
Therefore, clear guidelinesw be a'alys nmglu}ced for the legal practitioners
? [

and Syariah judges. This is‘becauseft aﬂatldzourt has not been exposed to the

| reveéling that

oni@d that document

challenge of digit Ment flaud apd aut ity, which can have an implicit effect

on choices angrju ents (Nu S)azw_&)mi’etal.,ZOZl).

&
§
S
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4.3  Malaysia Civil Court

The document can be used as evidence in a civil court on its own. Mamukz;ms
were not the only type of document available. According to Radhakrishn 5@ based

on a common court judgment that digital documents are admissible as evidence under

the evidence law, the Malaysian Evidence Act 1950 [Act 56] ed in 1993 to
allow the admitting of computer-generated evidence. E idew in Malaysia is

established by the Evidence Act 1950 [Act 56]. Further th

o

)

[Act 56]. Table 4.2 shows the provisions rela the rules of“admitting. digital

4 \"Z‘
document as evidence in the Malaysian civil COR. ' \ \&

Table 4.2. The Rules of Admii G@ita C as 66ence in

the Malaysian Civil
PR L» 4
No Provision Description

- . . S
1 Section 3 of the It@xplai e forms of documents that can
Act 1950 [Act 5& ccepted as\ ence in court.

w of digital
documents as evidence would be governed by any pgvisio of the Evi e%\g@so

o

0

Iy

Section 90 th mlains he condition of the forms of
2 Evidence cm [Act | d Teﬁat can be accepted as
56] U | evidencesin’court.
Section 903 of+_th éxpfains the purpose and manner of
3 Evid Act 15‘5 issui document to be used as evidence
56] inccourt
i 90 he arifies that all documents submitted in
4 e Ict‘l ctgourt are in full force and nothing can
- ( | refute them as evidence in court.

criong a3 convicting a document that requires an

S%g]l dence TAGt 950tfAct expert’s opinion before being accepted as

\C'%/ evidence.

\& Section 62 of the
Evidence Act 1950 [Act | It explains on primary evidence.

ﬁ It explains the expert’s testimony in

56]
Section 63 of the

7 Evidence Act 1950 [Act | It explains on secondary evidence.
56]




Table 4.2 indicates the provision related to the admissibility of digital document

used in the civil court previously since they are significant in proving a cri

=

As previously stated, computer evidence, computer output and uter printout

as evidence in the civil court. Generally, digital documents have been introduw
e.

are accepted and used in Malaysian courts to determine the issibility of digital
evidence. This position is supported by several sections ,of WBidence Act 1950,
including Section 3, Section 62, Section 63, Section%n go\l\,?ﬁon 90B,
Section 90C and Section 45 of the Evidence Act 1950 [Act 56]. ¢ X
N
| S
There are two different legal concernsiﬁ consider with digital d\)&ﬂment in
dgats \d

Malaysia. Firstly, whether these electronig,ga:

[}

by égﬂ)n 3 of the

iy
Evidence Act 1950 [Act 56], which @ compu con@ﬁf a certificate is
required when the creator of the ocument&?m ﬁd to testify in court

. S
(Mursilalaili Mustapa et.al, 201 L “
&
S Y S
Sections 45 of the EVTACt 950 56]_@‘vided that an expert’s opinion
[
on the quality of electr idence |‘o e relevant. Digital evidence, as defined by

Section 62 and Se&}ﬁof the Ew\ce Aclégo [Act 56], is a documented evidence

&
that should b%/wpa ie !

db ryc@ence, unless an exception applies under
’

Section 65,0fthe Evidence Agt 50@ 56] that stated secondary evidence might be

used i wson pres Jite ishes a legal basis for why primary evidence is

N
un\ after a thorough sea(@n (Mursilalaili Mustapa et al., 2015).

0& As acknowledged, Section 90A is the main section and it has seven subsections

at defined the admissibility and proof rules for computer-generated documents.

Furthermore, a document generated by a computer is admissible under Section 90A of
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the Evidence Act 1950 [Act 56] subject to its relevancy, best evidence rule and
authentication if it is verified by the person-in-charge or controlling the comput

regular use and that the device is in good working condition. Comput@rated
documents are considered primary evidence under Section 90A and a xceptlon

to the hearsay rule. Section 90B deals with the legal S|gn|f|cance of evidence, whereas

4

Section 90C states that the provisions of Section 90A and Sectl 90B shall take
precedence over any other statutes provisions (Radhakrish z) Tr'e most common
question about machine performance, according to the inH aWat Hassan

v Public Prosecutor [2006] 4 MLJ 134, was whet@wamtlff r niarl@‘nlled

the requirements of Section 90A (2) of the E Ac& |s phase
person in question is present at the cas : the certi is l@"cessary (Duryana

& Zulfakar, 2014). ,<\
q

a: @

According to Mohd Ak Zul 1 ; 4), it was determined that

Section 90A, Section 90B a?@!tlon ,OC are exce s to the hearsay rule, claiming
‘ : [

that any information contai

d |Ka.'c ter- g@erated document is admissible as

evidence, regardl %hethe‘r the erson ing the document or statement is the

maker of the to state t" As ed in Section 62 of the Evidence Act 1950

[Act 56], ent pyse}d oiéli{&éonsmeratlon of court is primary evidence. A

4

compute rated do merrt IS Qnsidered primary evidence. Therefore, even if it is
: § >4

haK

| the difference betWween an original and a duplicate document, computer-
ed evidence is frequently accepted in court as the main evidence.

0 Consequently, there should be an acquired control for accepting them as evidence

because it is so important in deciding a case involving digital documents as evidence.

required the individual-in-charge of the co t erati ificate. If the

=
@D
QD
—
)
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Generally, judges can determine if the evidence submitted is genuine based on the proof
required for a claim in the trial court. Since civil court has more detailed provisiw
have been used in issuing digital evidence in court, the Syariah court car%\these

provisions as reference in dealing with digital evidence in court. A

N
| S
4.4  The Comparison of the Rules between the'€ivil an(}S riah Co rough

the Digital Document as Evidencewi \

The principles of proof in Islam%a.udence ar II-st@ red and broad in
scope, which are applicable to newﬁ%ﬂems tha\rH?ris i,n:}he future. There is no
N

denying that Islamic law Iackx% ruIe‘s\, regarding 2(/ | evidence. Establishing
in@ is tough. Specific security

the relevance and credibili ita] e

measures need be imp% to p:g ;r:}‘rbn@lng destroyed or manipulated to

n
F &
retain the authenti of the (ii Idenc uryana & Zulfakar, 2014). In most

cases, digital evidencesthat 'ducetﬁjq%ourt should be accompanied by textual

¢ (,)
description other supporti eéd%e, such as an expert’s testimony, to validate
§% NS

their authenticity (Wah Fattal&al.,2019).
; 4
rding to Mohamad™“Khairudid and Ahmad (2019), the Syariah Court
%ce provision of legislation contained a combination of digital forensic

ohnology with Islamic Evidence Law. The relevant provisions of the Syariah

Evidence Act or Enactments as well as sections of the Syariah Courts Civil or Criminal
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Procedures deal with documentary evidence, circumstantial evidence and expert’s
opinion evidence. The need of provision for the enforcement officer to

computerised data, as provided in the Malaysian Criminal Procedure C(%ti the
exclusive part on admissibility of digital evidence has not been aIter t for the

Syariah Court Evidence (Perak) Enactment No. 8 of 2004. As a resuWamendment

Y‘

Nonetheless, the decisions of Malaysian civil co ter, voIv'ng digital

aI‘eviQe-nce
S |on'90§9« of the

accegt Mohamad
)

VTOI‘I s)éct 1997 [Act 561] and

other Syariah Court Evidence ts ‘dlglt@/ldence are based on the
ocum{%ry evidence (al-kitabah),

general requirements for m

circumstantial eviden mah) a d expert’s @mon evidence (ra’yu al-khabir).

IS necessary.

evidence can be used as reference by Syariah courts when dealing

situations. The party should meet the standard et forth i

Malaysian Evidence Act in order for the dlglta vide

Khairudid & Ahmad, 2019). c\/

The current Syariah Court Evnence (Fed

__J?

In contrast, Sectlo A n Ew(}%e Act 1950 [Act 56] regulated the
authentication o | by'the proﬁ\aslon of an expert certificate, attesting to
the fact that | com on use“and %cﬁfunctlonlng order (Mohamad Khairudid &
Ahmad, The Jgd m ts of I@tﬁysmn civil courts in situations involving digital
evidAa also be used as a(L)Bte ence by Syariah courts when dealing with digital

cases. The defendant should follow these laws as set forth in Section 90A of

0 alaysian Evidence Act 1950 [Act 56] for the digital evidence to be accepted.

According to Syariah law studies, the Syariah courts recognised the use of digital

documents as a method of proof. Numerous cases cited on the use of digital documents

66



as evidence suggested that Syariah practitioners are beginning to use digital documents
in court. The usage of digital documents as evidence supported other evidence?m
in court. As a result, a digital document as evidence is admissible in Syari@once

it has been enhanced by an expert (ra'yu al-khabir) to ensure its reliabi an Abdul

Fattah et al., 2021b). ? '
diwrmat. As a result,

As acknowledged, digital documents are available i

the question of whether such digital evidence is legal

Briefly, such evidence is legal in the civil courts; however, Tts admissibility if Sy,gtriah
e
courts is still debatable. In Malaysia, it is indispu hat most ¢ivil'€our I%L)byers are
4

more proficient in dealing with various forms oWn W ng dig@"document,

than those practicing in the Syariah court@%ya V\‘Ani L., 2933; Moreover, the

admissibility of digital evidence in court&unte@z S o&@es and challenges.

Traditional principles of the evid e: aanis%ib% al '{\ed by digital evidence.
‘%e .

]
According to Mohan (1992), K t W@) be given to a statement

admissible as evidence, all cumilanc i

term

AN .
W %a reasonable inference can be

‘ : |
drawn as to the statement’s aécuracy Or Ms@@}lould be considered. These include

whether or not thefstat nt@e con@ntly with the occurrence or existence
N
of the facts scmd hqlme‘jr rlot @Jﬂaker of the statement had a compelling

4

interest. \(/
L, é\

Ne er, the general rulésyin accepting digital document as evidence in the
N

riak, court will potentially benefit legal Syariah measurement standard accurate

C

results. This is by using an implementation method that requires the provision from the
vidence Act 1950 [Act 56] for achieving an effective digital document as evidence in

court.
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45  Conclusion Yv
Nyariah and civil

singjcases from both

In conclusion, this chapter briefly discussed how the M

courts deal with the issues of digital document as evidence
courts. The researcher analysed several cases involving digital docu under _the

s 3 wi
how bot urts with

Syariah and civil courts to obtain a general conc

this issue. Furthermore, the researcher madeVparis@ en th&alaysian

Syariah and civil courts on how both cour, Itwith

evidence at the end of this section. Thw e rese will foclis on cases related

to this issue in the next chapter. G) \
0 S
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