CHAPTER 2
LITERATURE REVIEW
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O

2.1 Introduction
This chapter reviews the literatures on Islamic law of e%;, documentary

evidence or kitabah and forensic document examination. It is W thematically into

several sections. The first section discusses on the me e as awvell as its

do nt,
e

kitabah and documentary evidence, statutory defi and its ad ility asevidence.

The final section is about forensic document exawmon M ckgro@'along with
tel'::

the discussion of forgery issue in documw\e i cha,gg

found were analysed to establish the impoftance of th ent s@y and evaluate the

necessity of applying forensicdog(mxa inationsin 'Syariah courts.

2.2 Islamic Law of Evid ,
DR
2.2.1 Introduction to evidence \" “Cj/
In any Ieg@ ew@ extre@ important as it is the principal mean
for preservin@ and ndrtui g-ﬂwte&%’f within society. It is required in any legal

action to %Yn the ftruth’or fa@ln Islam, evidence is known as al-bayyinah.
4

' the literatures

4

Baym%es from the wor&)ds\ggwana which means state, show or describe (al-
F M 1983; Mutalib, Ismam', & Abd Murad, 2018). Literally, bayyinah means
‘;ar

ness, proof or argument that by inference with intellect or action or sense, manifests,

Orifies, or shows the existence or non-existence of something (Arbouna, 1999). In
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Islamic law of evidence, bayyinah refers to a thing which elucidates or explains a right

or interest. Yv

Muslim scholars have several views in understanding the term bayyir@b first

view belongs to the jumhir ulama’ (most scholars) who define bayyi hahadah
or witness (al-Zuhayli, 1982). Second, according to Ibn Hazm, b%inah refers to

witness and ‘ilm al-qadhi (knowledge of the judge) (Ibn HazQENThe final view,

according to Ibn Qayyim, the definition of bayyinah sum Il forms of evidence

in Islam including those types agreed upon by the sch suc as.ﬁq@amin and
'Y

holars dis elsu&ﬁ%é ilm

reti\rét thaI\I&' Qayyim

NS

or proves a

shahadah and also the forms of evidence on which

al-gadhi, khabar mutawatir, firasah and others.

defines bayyinah comprehensively as anything

position, right or interest which a couwa

This definition does not restrict the mg of a | ah witnesses or four or

one. He argued that the word al%h in ﬁ'le Qut?an diddiet appear with the meaning

of two witnesses at all, bu ‘;X in of @nce and proof singular and
ro

plural (al-Qayyim, 1% fa,: 000) Iﬂn@yylm follows his mentor, lbn
Taimiyyah relterat at al- bl';\ \ah\ n Sh i Iaw is anything that explains and

un s@d that al-bayyinah is a term employed to

ring a judgment.

Ver

brings about tr IarI

mean anythi a mani estsa t;inta‘:?gh t into light (Ibn Farhun, 1986).
NN
B ed onwtheserviews; e h‘l@vlew of Ibn Qayyim is considered as the most
rele eflnltlon which suit cPf’current technological advancement (Mutalib et al.,

he definition consists of all forms of proof including written documents which

0 central discussion of this study.



Apart from these views, the researcher believes that it is important to look at the
definition of evidence from common law perspective. In Mozley & Whiteley?ﬂw
Dictionary (10" Edn), evidence has been defined as follows: ('}

“that which, in a court of justice, makes clear, or ascertains the tﬂ%, the very

fact or point in issue, either on the one side or on the other. Any\matter, lawfully

deposed to on oath or affirmation, which contributes (Qewe slightly) to the
i

aidjto be evidence.

imary, 'e,Wdence, or

o
secondary, direct, circumstantial, or hearsay, re xtrinsic” Zk)@&.

J b
Blackstone similarly defined evidence as?ﬂ!hich‘dem ates,{(l&ke clear or

ascertains the truth of the very fact or poi Mue. According to tham, the term

elucidation of any question at issue in a court of jus

Evidence is either written or parol ...may also be

evidence may be understood as “any m facts, theeeffect, @ency or design of
which, when presented to the min rod Si cngsncerning the existence
@
of some other matter of fact& suasionsgithe af?ir&@e or disaffirmative of its
existence” (Tamlyn, 1846). han rat, or s@ that evidence is “all the legal
o
means, exclusive of me%ment, ich teng tg(p/) ve or disprove any matter of fact,

the truth of which i hbmitted loju icial inv%ugation” (Thayer, 1889).

Based o e me nig?? an b&)@strued that the main purpose of evidence
'

is to disco%he}uth. Ib

of evi e com ey ter ‘ascertaining truth’ were used consistently. The
pr

S ola{.bave different ways in conveying the meaning

N
d use of evidence ﬁ&ﬂng the course of trial is essential to aid the judges in

ing a just decision. Besides, there is no clear difference between the term of

0 ence in Islamic law and common law perspectives.
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2.2.2 Principles and types of evidence

There is a large volume of published studies describing the principles an

of evidence in Islamic law. Abdul Karim Zaydan (2007) in his renowned %\Iza_m
al-Qada’t fi al-Shari’ah al-Islamiyyah listed nine methods of proof are igrar
(confession), shahadah (testimony), yamin (oath), nukil ‘an al-yaming(refusal to take

an oath), al-‘ilm al-gadhi (personal knowledge of a judge), M (circumstantial
,CI

evidence), al-qasamah (oath to deny involvement in m -giyafah (paternity
establishment) and al-gur'ah (voting). In other promine ok 0 alw ‘(1982), it
ic law jof e depc.icggjde
confession, testimony, oath and circumstantial evidence. Othman and His nWl996), in
a well-known introductory work address& 'Ie\f Islegng;vidence as
mentioned in the authorities from the@and Sun nd t@%rpes of evidence

recognized in Syariah law. Besides, this work ine the other means of

N,
proof such as khabar (informu%he cS'urt) Wli’a precation). Meanwhile,

&
according to Arbouna (199%E:Mpe idence r@ved by a court of law are in
m Mltha ]

is stated that among the means of proof under I

-

the forms of igrar, sha% in, dl—l@t and garinah. In the same vein,
4 s

Anwarullah (2004) %boc@ theéﬂa,mic principle of evidence in modern

context and described, the

confession, ci tantial evi

- - \
and knowle fjugflgo.): {\
r

se various studies d@dstrates that there are variation in terms of types of

e \ehge used by the scholars in their writing. Most of them classified the types of
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evidence similarly. Some of the scholars came out with more types of evidence and the
st came out with fewer. The different approaches in explaining the types of evidence

is due to the scholars are divided in opinions when it comes to certain modes of proof.

21



For instance, scholars agree that iqrar, yamin and shahadah are methods of proof under
evidence law (Hamidon, 2017) while the admissibility of methods such as q

gasamah and ‘i/m al-qadhi were considered by scholars differently. It is al@rtant
to note that in classifying al-bayyinah or evidence, both Islamic law am&nmon law

are principally in conformity as to the types of evidence (Arbouna, 1@

2.2.3 Partial focus on documentary evidence in Islami z
Some argued that Islamic law of evidence is ely negle Ject or an
understudied area of Islamic law (Abualfaraj, 20%%@ 2002). R e,rchg?. ave

consistently emphasized on the significance of evidence to aid" th udge\tn' making

decisions (Arbouna, 1999; Othman & Hisa 19 ) T

Several researchers carried out@les on cific ar der the field of

Islamic evidence such as circum ntlal evi oTaI h (Mayanja, 2017
Mutalib et al., 2018; Ramlee, 1 orfinsta , Tes \es on admissibility of
circumstantial evidence in hudu d q'S howe&that garinah is an admissible

N
type of evidence under Isla law princi sla@ be applied in criminal cases
: ? s s
involving Audad an isas r0\|/ ENQ It is s@}/g in nature (Muhamad et al., 2015;
Mutalib et al., ZMay

within the co o it ad'mi

) con@g ed a study on circumstantial evidence

!
i Ulty(i-jhriminal proceedings. Similarly, a work by

Mutalib %'018} ovi es dls@}mn on the use of al-qarinah as a method of
Y-

proofln}I|II lamic criminal IW/Ieanwhlle a study conducted by Nurullah (2019)

tively analysed the ruIe of circumstantial evidence under common and civil law.
B

esides, several studies have been published on the admissibility of

Qoxyribonucleic acid (DNA) evidences as al-garinah in Syariah court. Shabana (2012)

in his well-designed study stated that the DNA tests is approved or admitted only when
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it does not violate the rulings of Islamic law. Shariff, Rahman, and Rajamanickam (2015)
carried out a study which touched on the relevancy and admissibility of DNA ew
in Syariah court. The study found that DNA evidence as garinah shoult@\jhd as
relevant and admissible in the eyes of syariah principles subject to co plication
of related principles and strict adherence to pre-determined conditions. A study

conducted by Azhar and Abdul Hadi (2017) agreed that DN Mere received as

evidence in the form of garinah which serves to strengthen ‘existi evi'ience in Syariah

that eWaddressed
Yw

23
to ensure effective and practical solution to bring and ied the use I#I,A@ence

court. M. H. Ahmad et al. (2019) further explained the I

in Syariah court successfully. \4' \j("
A comparative study conducted by ammed Bﬂrha rboun@'& 99) focused
on the function of official documents s|aac law. Thesi por@ﬁ of documentary

evidence is clearly emphasized thrc@sﬂ themn t@\s a good study done,
Q%a 2

it is limited to the function | docume uAtZLéft?iraj (2011) in his work
discussed Islamic law of ewq imonlavﬁ)e}:@e. He suggested that there is
little reform has beenn% e rules of Isldmit evidence. He further argued that there

4 2
has been no real c'rig‘%)n itsr \?ab.l ity in ern societies and court rooms.
From thew ures; 'e ir@éd that the focus of studies on Islamic
¢
evidence is '&a to certain ie'su@j qarinah or circumstantial evidence. There

N
have bg@{(} udieg” spe 'jpally ‘m&uss and relate the field of forensic document
exaw’,ﬁ)n with Islamic Ing\ em. Since there has been no real discussion on the

a %bility of forensic document examination on questioned document cases in

Q iah court, the present study contributes to a new knowledge and thus, is vital to fill
e

gap exists in the knowledge.
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2.3 Documentary Evidence (Kitabah)

2.3.1 Document as evidence and kitabah \i
Since the scholars borrowed words from Latin and Greek, there a (ﬂy Latin
nt’ Bl

and Greek words were introduced into English. The word ‘docume s several
origins. Document in the Old French means lesson and written e idenz It also comes
from Latin word ‘documentum’ which means example, proof a?non. The Merriam-

Webster Dictionary defined ‘document’ as proof or evidenc is an oiginal or official

paper relied on as the basis, proof, or support of something {Merriam- er, n‘g.-b).
N
A document is a physical item that contains writt rinted infor

on'(E-ﬁe etal.,

b %
2018). Document is also construed as an offiWer W [ @_ﬂtion about
N N
something or that is used as proof of someﬁWis I% piece {o(f written, printed,
N\

L
or electronic matter that provides information or evidence or that serves as an official

r \32 A
record (Oxford University Press, 2029. Alm%h t rcs';édocument is generally

@
. R~ .
understood to mean writings r (suchsas an vmceg&)ntract or awill), the term
may also include any media ich information ca@e preserved (Kallil & Yaacob,

1 Q
2019). In short, docuf%an be defined as {25) sentations of information about

persons, places, o/r@ é’j
In Islamj Mthe qu'iv ter fﬁgﬁécument IS kitabah, saq, khat, muharrar,
asnad, huj@, sijjil andyw. th'i' @N A. F. W. Ismail, 2019; W. A. F. W. Ismail
%@3; Mu';ta a“di, arudin, & Ramlee Saad, 2015). In this study, the
N

&
res focused on the term&ifabah as it has been used in many studies to refer to a

‘@ent or documentary evidence. It is recognised as a form of legal proof (al-Razi,

097; Arbouna, 1999; Baharuddin, 2015; Bahnasi, 1989; Hooper, 1990; W. A. F. W.

Ismail, 2019; Mohamad Yunus, 2019; Mohd Safie, 2010; Othman & Hisam, 1996).
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Previously, jurists have indicated that document in Islam is confined to any
physical written document only and that was given based on their observation, n
situation at that time (W. A. F. W. Ismail & Ramlee, 2013; Mustapa Sa‘di 66\15).
Kitabah or document is derived from the word kataba which means t to record
or to draft (W. A. F. W. Ismail, 2019; W. A. F. W. Ismail & Ramlee,"2013). The term
kitabah is referred to as documents, statements or notes written b erson who may

X

be in a position of authority or a judge or an ordinary citiz 1 1999; Othman

& Hisam, 1996). Traditionally, wathiga is defined as: .\d‘
“a writing on pieces of paper whereby debt, Pight, proper r’c@‘gual
obligations are recorded or created le invol ith @ntent of
creating evidential medium, so thaw terd\ re\ed rr@ e proven in
any subsequent dispute.” % O<<

c’) >\y Y c’)\<\ (Arbouna, 1999)
% &

o
On the other hand, MohamedvBerweersin s stu se the term al-wathiga to

N
indicate the first Islami tamtituti}n establ lsh the Prophet Muhammad SAW
which is The Constitution) Mad{ o{@m as The Charter of Madinah. Al-
wathiga historicM ins tle meaning o@cial contract between all members of

N
the communi@tM i%yx’ee 03). However, it remains the case that the
A P,

term aI-w&ﬁ‘terall ref doelment.
ﬁw recent te nolﬁg@ancement, people began to depend more and more

it
u documents in their tran&}tion. Moreover, electronic media such as computers,

cameras, sound recording devices and other types of recorded evidence are
OOng the forms of modern day documents relied upon in the current legal system

(Haneef, 2006). Research has shown that documentary evidence has become an
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increasingly important modes of proof (Arbouna, 1999; W. A. F. B. W. Ismail et al.,

2015; W. A. F. W. Ismail & Ramlee, 2013; Muda, 1998). Hence, the current wﬂs

relevant to address the importance of regulating evidence especially in@m of

document through forensic examination perspective. A

From the legal point of view, document is statutorilyadefined under section 3 of

2.3.2 Documentary evidence under statutes

the Syariah Court Evidence (Federal Territories) A [Ac ny matter
@

expressed, described, or howsoever represented, up@substa ce, te’iaﬂ\ ihg or
article, including any matter embodied in a disc, tape silm, sotind track or other device
\ N
whatsoever, by means of V Q\ ?T
(@) letters, figures, marks, sym@als, sig r therdsmws of expression,

description, or representation whatso

(b) any visual recording @
r

(c) any sound recording,

any.
recording atsoezr and low e\ler\'f'ba%e, or any sounds, electronic
s
Qﬂ‘

-
57

impulses, dat

, ove'@istance of any matter by any,

¢ J (,)b

or any combi :afia, of/\e e s‘:n tioned in paragraph (a), (b) or (c), or by more
% N

than on% eans’ nﬁnzned inv'ga\ragraphs (@), (b), (c) and (d), intended to be used

or \iAmay be used for .@ﬁurpose of expressing, describing, or howsoever

re&ting, that matter. This definition can also be found in Syariah Evidence

@ tments of each states in Malaysia and the Evidence Act 1950.



Under section 29 of the Penal Code [Act 574], the word “document” has been
defined as any matter expressed, described or howsoever represented, up
substance, material, thing or article, including any matter embodied in a di@ﬁlm,
sound track or other device whatsoever. Meanwhile, section 3 of In@%@ation Act
1948 and 1967 [Act 388] stated that “document” means any mattér expressed or
described upon any substance by means of letters, figures or Wr by more than

one of those means, intended to be used or which may r'the purpose of

recording that matter. It can be concluded that the ing of nts in the
@
_ o _ N4
mentioned statutes are similar in terms of the wordin I _\‘-')
The word "document" has been defined i se&e tut ut also in

-,

court decisions. What constitute a documerﬁw van\t diseussion any cases. In

the case of Nadimuthu v Public caar [1974 LJGé,< the meaning of

document received judicial attenti ere (ﬁsqﬁ ,Q‘ruled that a medical
N
certificate is a document th%t be" disputed ommon law, the main
}ﬂh

characteristic of a docume% t |1 uldicontai *éhd convey information. The
concept of a documer% urpo
4

DarlingJinRv D [1908]|

es 0 Er{g ish'common law was described by

‘&
asgnprising any written thing capable of

being evidence.4&umphreys R [{%@] KB 329 decided that a document must

%
be somethi w teaches

must b% ing which Iords i:&}rmation. His Lordship also emphasized that to
Y-
conﬂAa document, the f(@‘Which it takes seems to be immaterial; it may be

\Pg on which the information is written or inscribed - paper, parchment, stone or
I. Similarly, in the English case of Grant v. Southwestern & County Properties
974] 3 WLR 221, the plaintiff contended that the tape-recording was not a

‘document’. However, the judge held that tape-recording was a document. These cases

!
a{d @ which you can learn something, that is, it
NN

QD
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signifies that the statutory interpretation of “document” can affect decisions of presiding
judges. Moreover, the term document are judicially interpreted in liberal manneYv

Documentary evidence can be simply described as all documents @d for
the investigation of the court. It does not only constitute information on paper,
such as letters, a contract or a will, but also embodied information ¢corded on any
media on which information can be stored (Querijero, 2013). It is the matter represented
on the substance that constitutes the document and not th &n'ce itself. Since the

manner of expression or description of the matter has notybeen r: stw any way,
L ]

document includes expressions or descriptions @matter up art/ ﬁbﬁ ance

whether they are manually or automatically d Aug{ [, 1992). In fact,

ing “doc@gt: is defined
theré‘é or visual images

most researches emphasized that the ambithef the me

broad enough to include anything whi baies sou

>

capable of reproduction (Arbouna, : Chass%z; W, Aéw. Ismail, 2016; W.
5. 0
A. F. W. Ismail, Shukor, Hashi aharﬁ'ddin, 8;4\4?\. F. W. Ismail, Shukor,

Hashim, Mutalib, & Bahar@lg;
2013; Radhakrishna, 2% ya, SE‘ iff, :Abdahh 2017).

&

Due to the wwﬂ@ ogy, Qéuadays information may be contained

in devices sucr& s, t m ,@}%’may be conveyed through symbols or
¢

S
! ‘_?

diagrams an %ywo sQr urgs.wjit the ever increasing amount of documentary
NN

materialfCo befd'ra&mgpurts, e stipulated legal provision is considered broad

o

eno include all forms@téchnological device capable of being tendered as

e X&a in court.
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2.3.3 The admissibility of documentary evidence

Scholars indicate that documentary evidence forms an important ev I
medium in the administration of justice. In fact, the majority of evidence adduc fore
any court of justice for evidential purposes is in the form of documa& vidence.
Compared to another methods of proof, kitabah or documentary evi e has its own
unique history. Some of the jurists do not consider writing as a W f proof because
handwriting resembles one another and thus, can cop'ed and forged
(Anwarullah, 2004; Othman & Hisam, 1996). Moreaver, th |ng itself
reproduced the original oral evidence which was pri vidence of t V'I‘@TE”
However, as the people later began to be depe ewdeﬁc of cur&?‘s in their
transactions, the jurists accepted docu tar ev nc y We@ favourable

constructions or "istizsan™ (Nelson, 1

Even though not all jurlst cussed E\WWC j()mabah in particular,
nevertheless, Muslim jurists un%sly aﬁ\'ee t tdoc&iﬁﬁts are admissible means

, smail@(amlee, 2013; Mustapa Sa‘di

of proof in Islamic law of evi e l\
the e

et al., 2015; Zaydan, 0 # thet@ppllcatlon depends on the nature
of the claim; elthegkll or c[ ane 1{3&506) The practical significance of

documents as a pean‘ef pro o cIe d the fundamental need of documentary
evidence has beej und st%a@%y the jurists (Arbouna, 1999). In general,
ic Ia\n@s a mode of proof on the basis of evidence from

docume g{ teq'|
the ;@ e Sunnah and thd;sactlce of companions of Prophet Muhammad SAW

( a, 1999; Haneef, 2006; Mustapa Sa‘di et al., 2015; Nelson, 1992).

Q Ibn Qayyim stated in his work that acceptance of garinah is the ground for the
dm

issibility of documentary evidence as a means of proof (al-Qayyim, 1953).

Likewise, there are six articles in the Mejelle dealing with written admissions and the
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effect of documents in the law of evidence (Othman & Hisam, 1996). Documentary

evidence is treated as garinah whenever it helps to establish the circumstances?m

to particular points or even other evidence. This is also ascertained by H@OOG)

who stated that documentary evidence is treated as a piece of circums evidence,

from which the court come to a conclusion as to its existence, condition, or value.

Circumstantial evidence gives information regarding circu SM that allow for
X

presumptions to be made about the other types of evide is form of evidence

presents indirect proof and usually cannot be used as the evid CME (Conrad,
23
Misenar, & Feldman, 2012). J _\‘-}

In addition, relevancy and admissibility e% idence i{ﬁs’tified by
the presence of legal provisions under laySian !Siyar cour%\:/{;ich clearly

acknowledge the admissibility of docw;a evidence: tioréfhe Syariah Court
Evidence (Federal Territores) Act Q%SAct 56 \I'eaxy ained that documentary

N,

evidence is acceptable in Syari%\. Ac@ordi 0 se({', 90 of the same act, the

court shall admit evidence i %Q(st:'r e faet, if pgﬁd, would be relevant and not

otherwise. Admissibili ; documenta e{/i@e is therefore subject to issues of
g ’ &

relevancy and prwr Isli‘;:\;w tis %\z the court to determine whether the

evidence is releﬂt, iabl enticcﬁ'Q

!
Previoti%lars end_t en{)hg?;g that the role of testimony or shahadah is
superior&)oh rittef documents i ms of jurisprudence and practice (Burak, 2016;
_ Y . |
Marglin2017). The forms of @énce agreed upon by the jurists are igrar, yamin and
s Xh (Othman & Hisam, 1996) and documentary evidence does not fall within this
atégory. Some of the Shafie’s jurists conceded that if the judge is convinced that if the

ocument has been preserved under the supervision of the judge (or his representative)

or the witness, it serves as valid means of proof, albeit the judge or witness may not
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recall its contents (Ibnu Hajar, 1960). In the same vein, Ibn Qayyim (1953) states that
the prevalent view of Imam Ahmad is in accordance with the validity of
documents as means of proof , although the judge may not recollect the evﬁg’\(lhich
his legal decision was delivered or the witness to the making of the ddtégnt did not
recall the circumstance in which his deposition was given. Sayyid UtWeclareS that
a written document (khay) cannot be utilized by itself as a le 'tMasis for a legal
judgment if its contents cannot be recollected from mem mriﬁed by the oral
testimony of two witnesses (Kaptein, 1997). ., <

It can be deduced that Muslim scholars acc e validity dog@ntary
evidence with certain conditions or exception i iﬁ% I tif)Q/W Islamic
legal school which has denied the validity O$w¥ evidence, a.@rg;tricted legal
proof to oral evidence only (Arboun@ Althoug slir@ists did not give

adequate attention to documentary @Snce, they~di $t s@\ard the importance of
N,

.4 1n @,
&
documentary evidence is a significant I of Tegal % . The currents study seeks to
address its importance %ztually bdﬁw' Ii@ure on documentary evidence.

documentary evidence as a idential %edi research shown that

P o'(Q
2.4 Forensic Doc nt ination/ tioned Document

i
!
¢ ? (,)
2.4.1 For@aume t Exa ina@and its background

F% ciencé i gral i application of science to the law (J. Lewis, 2014).
It isﬁhkbasic scientific rese@ and how that research is transformed into practical

us\ legal context (Zonderman, 1990). In forensic science, the field of forensic
Q’c ment examination is considered as one of the oldest disciplines. The discipline of
orensic document examination is more often referred to as “questioned document”. It
is usually associated with the illegal activities such as check fraud, contested will and
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fake certificate. Any means of communication that is suspected, entirely or in part, as

to authenticity or origin is identified as questioned document (Gaensslen, Harris, ,
2008). (’}

A considerable amount of literature has been published on fo ocument
examination. Albert S. Osborn, with his book Questioned DocumentWhed in 1910
is considered as the father of questioned documents (J. Lewis Mhere are plenty
recent works deal with general explanation of forensic do n xaTination such as
the types of examination conducted, the origins o der fWgocument
examination and the qualifications of a forensic docu examiner edet‘ﬂ—ﬁgl&
Hammond, 2013; Houck & Siegel, 2015; Kop J 200?? , 2%&3 Lewis,

2014). All of these works have variable quaﬁw thusg havesvariab, V<|c:ortance.

The field of forensic document waon has be fer@% in more general

books of forensic science such as t@?rk ofﬁn%a and orah Rudin entitled
N

Principles and practice of crimi s: the prof mn&@rensic science, Stuart H.

James and Jon J. Nordby’s @ For cS ence:%@ntroduction to scientific and
investigative techniqt% R. Saferstdin’s @rk entitled Criminalistics: An
4

introduction to for&scienf & in, 2000; James & Nordby, 2002;

Saferstein, 201’\&
Once s@ﬂne

does not/represent whiat it i

Y |
Ah Yacob, 2003). In owords, documents suspected of being fraudulent or
S SNS unknown, or background is disputed are known as questioned documents.
%T

Q , questioned document can be construed as any document that may be disputed or
ueried, especially as to its source and authenticity. The meaning of document here
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includes every object which contains handwriting or printed materials which are
disputed.

A questioned document is not necessarily a piece of a paper, it can b@jeet.
It can be any material, signature, handwriting, and typewriting or mar se source
or authenticity is in dispute or doubtful (Saferstein, 2015). Que&n?d document

examination comprises of numerous examinations that can.Em by questioned
C

document examiners. Since technological equipment are ces'sible, evidences
in the form of documents are highly vulnerable to alterattég.and t mw
A
Within the wide field of forensic science, the scientific examinati ¢>n don

documents has one objective that is to furnishl m% thedﬁory of a

document to an investigating police office he be.%;z;f a court of

law (Ellen et al., 2018). Among the tmaqas to t@%rensic document
examiners include forged checks, th%ing letters, thi gut ﬂ'g\natures on wills, trusts,
N,
-

business documents, mortgag ents,htyp itten dq%aments, altered business

&
documents, medical record@otor cumentS(J. Lewis, 2014). Questioned
document examiners asked(ito thén@e the author, the signer or the
4 F &
contents of a doc:Wetejﬁ& mefnéwin which it was created, identify the
materials used iw aratt 'overciﬁdifications to the original text (Gaensslen
¢
et al., 2008; nd, 2013). % ¢ (57
NN
Q% dogume 'gxami'n&on is considered as an underutilized area of

foremsiciscience since questio@i’ document examiners must be quite demanding,

N

e y in the quality and quantity of the known control samples they need

Q nsslen et al., 2008). It is important for the document examiners to have enough
nown samples or exemplars to determine whether or not the two samples match. There
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are numerous examinations that can be done by the questioned document examiners
other than handwriting examination. Yv

Notwithstanding the fact that majority of task conducted by forens@&rnent
examiners is examination and comparison of handwriting and hand p there are
other examinations performed such as deciphering of obliteratlo and erasures,

typewriting, printing processes, computer printing, macQ|ne nting, machine

impressions, office machine copies, fraudulent credit nufacture/alteration,

E

identification cards, ink, paper, and, in some agencies, ear im (Leaver,

S
O
2006). The different types of examination will be dis d further in the fln and

discussion sections. T
NV

eache@fj‘e~ maturity in
holéthe Syariah legal

b(}ound in the context of
N,
Syariah legal system that explai e prﬂmlpl and IESP lication in Syariah court.

A

\ \

2.4.2 Increasing num‘ i;ses relating to fbr@ of documents
f t

ry o(%dcument has become increasingly

Even though the literature of forens xaminati
forensic science and civil law research\ ere is stil

field. No study of forensic docume mmatlo

—29

Previous studies found

common in this eé@g mm

& Khir, 2015,(1}#, 2 06; ickell, 8%‘@ Since social life and commercial practice
became omp }C uEd}” esé\nd offences today are more sophisticated and

refineés e authors (CheHaE') & Mahdzan, 2014; Hadi & Paino, 2016; Harun,

2 'W AL W. Ismail, Mutalib, Abdullah, Amani,

I awang, & Hassim, 2015 W. A. F. W. Ismail et al., 2015) have mainly been

: ested in the issue concerning forgery of document. In Malaysia, forgery cases

ported in Syariah courts have been associated with transfer of land ownership,

entrustment, transfer of shares in a company, forgery of signatures on a particular
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document, and the forgery of personal details on a personal identification document (W.
A. F. W. Ismail & Asutay, 2017). Yv

Wan Abdul Fattah (2017) in his study identified several forms t(%m\ent
forgery happened in Malaysia Syariah Courts. Among the prevalent fﬂl;wf forgery

are signature forgeries and factual alterations of medical certificates (WAfA. F. W. Ismail,

2017). Although the author did suggest a development of fore.qsmel on document

forgery to cater the issue, but this study does not explain etail thr principles and

ination ttholve the
X

scientific analysis involved in forensic document exa

questioned documents cases. I _\‘-')

In a study conducted in 2019, it has been at t% ge az@/mvareness
of legal practitioners, academicians and st me authen@ ion methods
according to the Islamic law is only a@ requires er a@ﬁon (W.A.F. W.
Ismail, Baharuddin, Mutalib, & Sa in, 201 $tu '\dlcated the significant
of documents verification but% tougﬁ on eusu c methods used by the
forensic experts in dealing aut, f do nts

Harun et al. (20 ut tudy,on ia ams involving the use of Power

4 .‘
of Attorney docu to e@ ulent% d transactions. This study merely
identified the dus y th&iﬁﬁd scammers without linking it to any
possible me er| the d uﬁerﬁsf;)

N
A u y Mutﬁi el’jl Shapiee (2018) identified the problem involving

d—

h|b r sactlon that may an@e to the fabrication of document from legal point of

% vertheless, this study is purely relating to law and does not address the methods
nd

d ling the questioned document through forensic investigation.
Mohd Zahiruddin Fahmi (2015) reported in his study a case involving the falsified

letter of certificate used by the defendant to enable a marriage that is Pendakwa Syarie
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v Badiuzzaman B. Abd Rajak. In this case, defendant admitted the letter of certificate
declaring that he is a bachelor while apparently, he is a married man. Genera i

study is about the marriage against the Syariah court procedure where the S(ﬂﬁ\jktudy
is limited to analysing the factors of non-compliance of the pro and the
efficiency of punishment of this offense in Syariah court. Importantlyit did not cater
the issues on questioned or disputed document cases in cou Nceeding. In the

same vein, a study by CheHashim and Mahdzan (2014) e edhthe "ssue of fraud in

letter of credit transactions in Malaysian bank and showe t fin nchtions did
face the issue of falsified documents in their dealings: l _\‘—}VC
Collectively, these studies provide im insights - the ,Q/Késsity to
authenticate documents especially when thﬁ:e s are~being @S:ed in courts
as evidences. Since documents are fra@ure, high ces@sﬁhat documentary

evidence are exposed to the forgery ﬁ%bricaﬁq e i
N,
system to employ forensic doc%a@ cope @ the issues of questioned

i Dst for Syariah judicial

&
document. \ \A

2.5 Summary \

how the pres@y a
and issu %@6 to gh Dbj}

b4
The re&' wsS" have concluded Yt~he present study is necessary and important to
N

e since the previous studies in the field of forensic document examination have
een linked to the Islamic law or Syariah legal system. Besides, the studies
entioned so far provide important insights into the necessity to authenticate

documents especially when these documents are being tendered in courts as evidences.
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The studies presented thus far provide evidence that this research is relevant to be

conducted. Thus, next chapter explains on the methodology of this research in (VI!
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