CHAPTER 3

THE LEGAL PROVISIONS FOR THE OFFENSE OF DOCUMI&z
FALSIFICATION IN MARRIAGE CASES

3.1 Introduction Vz

This chapter addresses the second objective of this re?’w Generally, many

forms of document falsification occur in a court. There is stLdy focused on

document falsification in marriage case issues. Then,the researcher ex edt@gal

provisions under Syariah and civil jurisdiction for%mvolv g cur!lenif'grgery,
4‘

particularly in marriage cases, to achieve this re r jective‘?ﬂe data was

gathered through document analysis of le I S|ons°i11 Syariah I@Malaysia and

Malaysian law that provide document fa atlo,mn

-
were analysed using an inductive oach a edin ‘tj’hénes to meet the study’s

objectives. &23—
S
N
4 ¢ &
3.2 The Legal ses of M t Fa f atlon in Marriage Cases under
rt

Malays1a
&
In Isla 1 eC| |c|ord r‘s(!um-étﬁat every marriage be recorded; whether
officially t is not re Written (Ahmad Zakhi, 2015). However, in
b 4
Mala a FLA pro des"that R?éry Muslim marriage must be registered under an

ac ena tment for each stat\(Wan Abdullah, 1996). According to Mahmud (2011),

‘%study titled “Opinions of Contemporary Muslim Jurists on the Registration of

Orrlages ” recording a marriage is necessary in today’s world.



Despite the fact that marriage registration is only an additional condition to the

IFLA and is not included in some of the pillars of the legal conditions of a nw

contract, this registration is crucial to prevent irregularities such as th@y of

marriage certificates, the forgery of signatures for polygamy and of fake
accounts to obtain a marriage. For that reason, any couple who will married must

follow the provisions of the IFLA. Thus, several provisions explain the marriage
application procedure according to the IFLA. s z
The marriage application procedure is divided into” twa parts; applying-for
Lo
permission to marry from the Registrar where th an reside§ using the @escribed
4
efore

form and applying for permission to marrthh M marriage
ceremony, the Syarie Judge will confirm@% ing t eQI‘:L his Nﬁr is contained

in Section 17 and Section 18 in some%ces, uch de&@narriage, widows,

g4

women who do not have a wali #asab ccgr i

L}
Because the IFLA procedure% S cou wishing &&T&rry to obtain permission
\

from either the Registrar oWarie’Judg in su ses, some parties deliberately
42\

ukugf\%/arak, and polygamy.

|
make false statements rationsst ia‘pqarylssion.

NSNS

Therefore, the provisi f decl@,ﬂons or statements to obtain marriage in

!
Section 38 of%A i rrfad ton{rj%nhe administration of the IFLA in Malaysia
to be m edura& by}st ma%.\\l' his is because fraud will still occur to get the

marriaé’s ermission, like a(_) makes a statement or bachelor declaration for

\
Ny. But, in contrast, he already has a wife at that time. Then, they can be

é cuted under this Section:
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Section 38. False declaration or statement for procuring marriage.

Act intentionally makes any false declaration or statement commi
offence and shall be punished with a fine not exceeding one thaus
ringgit or with imprisonment not exceeding six months or with ch

fine and imprisonment.” %

Therefore, any individual found guilty of forging documewmarriage cases,

“Any person who for the purpose of procuring any marriage under t&i
n

they will be charged under this section. However, despite aprovision fi>r the offense of

falsifying documents in marriage cases based on t A s cWing false

®

evidence or declarations to obtain permissior@ry and pol a'ny ithout
S

permission, the punishment is still at the discretion o yarje judges This €an be seen
Y,

inyaiis&.elaka Chief

in some cases reported in Syariah courts, s@o

Syarie Prosecutor (2009) 29 JH 2, Syari ecutorw.Ba uzz%&n b. Abdul Rajak
(Syariah Criminal Case No: 14003 h& S;?r' Prosecutor of Selangor v
Moktar bin Radin & Ors, [201@ 148, an arie@ecutor v Azlan Daniels

bin Abdullah [2008] 2 SHLR 1 ich,h iscussélﬂn detail in the next chapter.

N

Meanwhile, ther peuﬂ& roy, |9ns<|o e enactment or act relating to the

punishment of do@‘orge'y u the S)é'cﬂw law of Malaysia. Instead, this kind
&

of offence is @n er the™y "ctior@ courts. Whether oral or written, false
nly.

testimony i

lassified
Section%; of the vaj;h C(@Civil Procedure (Federal Territories) Act 1998

) Y
(A s referred to as below.
0‘4 §ection 229. Notice to show cause.

“(1) The Court shall have the jurisdiction to commence proceedings
against any person for contempt of Court and may, in such proceedings,

con@pt of court offense. For this kind of offense,
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make an order of committal for a period not exceeding six months or
may impose a fine not exceeding two thousand ringgits.”

Meanwhile, according to figh, the punishment for falsifying doc X; lIs

under the category of takzir. Takzir is reserved for offenses for w o form of

punishment is prescribed; instead, the punishment to be conwcte&'ﬁsed on the

government’s discretion, such as imprisonment, flogging, exp , displaying the
offender in public places, and community service (Wa m 20) Imam Al-
Mawardi (1985) defined takzir as a method of educatin nders |t offenses

that are not classified as hudud offenses. The rmg‘zw varnies de et'dln the
circumstances and the offender himself.
i Y-

The researcher opined that althoug Noes n e recording a marriage,

modern technology makes it a requwem\ h|s is because the @uments that show

the couple is married are importan n p e

O

c rnése of irregularities such
(.)

as forgery. In general, the off S fforgiﬁgdl g h, is only imposed under
takzir. That is, the pumshm?mmpot dls@lon of the judge. While under

the Syariah Jurlsdlctlo%e IS no QE_‘L QZ%’” for the offense of forgery in

general. Instead, t ed uﬁder offerz;{&jcontempt of court alone. For offenses
involving mar ases Sy urt@e IFLA is referred to. Therefore, there are
E? 2 9
t

provisionsq ed¢to the e ffa.@tymg documents such as marriage certificates,

signat ‘Qgﬁ false ﬁ'c tg'to o a marriage where any accused found guilty will
- N - - - -

be d under Section 38‘&%ﬂme IFLA, which is a fine not exceeding one thousand

it or with imprisonment not exceeding six months or with both such fine and

risonment. However, according to an analysis of cases reported in the Syariah court

(discussed in detail in chapter four of this thesis), the punishment imposed for the

offence of falsifying marriage documents is still at the judge’s discretion.
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3.3 The Legal Bases of Document Falsification in Marriage Cases under
Malaysian Civil Court

The issue of forgery is not foreign to civil court proceedings. Fc% ses

reported in civil courts are not limited to marriage cases but includexor y of a
valuable security or will, forgery for cheating, and forgery to harm a pT reputation

(Alias etal., 2021). Furthermore, there are specific provisions reg&d@ e punishment
imposed for each such offence under Malaysian law. CQ| courts, forgery of
documents in marriage cases was also reported, such.assin“the case of Deputy Public

Prosecutor v Pasupathy A/L Kanagasaby [1995] M 541, Re Estatejof fh?) I Swee
1

Lin; Kam Soh Keh v Chan Kok Leong & Ors [ 4 ML}B 3; and YeQb.v Chew

: o N T o
[2001] 4 MLJ 373 are all discussed in detail in chapter fo the3|§ I this section,

therefore, the researcher analysed the {?) visions under Malaysian law relating
nin

| O

to the offenses of document falsificatio a%g 5 _\
t) A
% o E\

Non-Muslim marriage i as a contract bio n a man and a woman

recognized as valid by religion, c toT, nd law. F$example, in Hyde v Hyde and
Woodmansee (1866) 130, civil ar’iagb's defined as the voluntary union
4 ¢ &
of one man and o&ﬁq‘gm forlt \?Mf on%&ﬁ and one woman to the exclusion of
Al

all others. The I& provi non@élim family law in Malaysia.
(0 ‘'Pr .9
Befo%&mple ntagion’of RA on 1 March 1982, there were a variety of
4
famil w Malaysia”for or@ﬂslims. Nonetheless, the LRA does not affect the
|eW'Q marriages perform&? efore 1 March 1982. After the enforcement of the
,-any issues related to family law for non-Muslims in Malaysia will refer to this

Ovision. Essentially, the LRA provides for monogamous marriages and the

solemnization and registration of such marriages; it amends and consolidates divorce

55



law; and provides for matters incidental to it. According to Section 3 of the LRA, this

act only applies to: Yv
Section 3. Application. ! :' ’

“1. Except as is otherwise expressly provided this Act sha yto
all persons in Malaysia and to all persons domiciled in M IayS| ut are
resident outside Malaysia.

2. For the purposes of this Act, a person who is i ; of Malaysia
i X

shall be deemed, until the contrary is pro be d ile
Malaysia. -
N4
| &
3. This Act shall not apply to a Mu who_I
married under Islamic law and no marri ies which
er

efore

professes the religion of Islam shall be salemni i édvmder

this Act; but nothing herein shall b

which a petition for divorce haw QQ 1 from

granting a decree of divorce marriage

where the other party has conver to cree shall,
valid against

notwithstanding any other v@§ law to
the party to the marriage S has'so &

any aborigine of W ysia

by native custofar or abo igin cdstq@unless-
$ &
&\n.elects[to V und is Act;

\

| he contr QP'HS Gn%lylage under the Christian Marriage
r nance;
iii.

4. This Act shallMplr

07
:

h cor{ractéa'hls marriage under the Church and Civil
A Marriage Ordlrk

here are specific provisions in the LRA for falsifying documents in marriage

Qes. Section 42 of the LRA states that any person convicted of destroying or falsifying
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a registered book may be sentenced under this section. According to Section 42 of the

LRA:

“Any person who by himself or another-

Section 42. Destroying or falsifying register book. A

a) wilfully destroys or injures any register @f mafriages or any
certificate thereout, or any part thereof or any cate(, extract

therefrom; i\d

'YX
b) falsely makes or counterfeits an of such r tdr @
certificate; or P e
Y

C) wilfully inserts any false e in zny ghr certggm or
authenticated extract, cn% Eﬁ\ &

shall be guilty of an offe and ‘sh \en\ viction, be liable to
imprisonment for a ter xe%edi ea osgnd to a fine not

m
exceeding ten thousand rin . @ “
So

According to this Seeti y T ndan fou9$guilty may be prosecuted and
sentenced to a maximu% en yeig inj I:e{ Zih/;or both. Meanwhile, Section 466
of the Penal Codian) hag p\'de
in marriage cases;,namely: &

@ ',' (,)

) %
S% 6. Far: record of a Court, or a public Register of Births, etc.
A i
hoever forges a dochment, purporting to be a record or proceeding of

\)r before a Court, or a Register of Birth, Baptism, Marriage or Burial, or
a Register kept by a public servant as such, or a certificate or document,

QE purporting to be made by a public servant in his official capacity, or an

d for ces related to forgery of documents

authority to institute or defend a suit or to take any proceedings therein,
or to confess judgment, or a power of attorney, shall be punished with
imprisonment for a term which may extend to seven years, and shall also
be liable to fine.”
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The finding indicated specific and clear provisions under Malaysian laws for such
offences. The accused can be prosecuted under Section 42 of the LRA and Sect
of the Penal Code (Act 574) if found guilty of falsifying documents in mafri Ses.
For other forgery offenses, it had provided specified provisions based'ﬁ&nal Code
(Act 574). Furthermore, civil courts handle forgery-related cases in mafriage cases and
other cases. This situation differs from Syariah law of Malaysia Wthe punishment
&

for the offense of forgery is generally under the offense o t of court, and the

punishment is imposed based on the judge’s sentence . Thi iw between
| | | Y

Malaysian law and Malaysian Syariah law. It’s seen alaysian | h‘s .\&@clear

provisions for the issue of forgery, whether i y in mar] or %K'rs Their

experience is also vast compared to Syariaf% u\ g

\:') o

(ny S
3.4  Conclusion N
0 5
9 Q—

In conclusion, under tN riah la Mal@éﬁ, falsifying documents is

N
generally considered ¢ temR of courtand pFn@e under Section 229 (1) of the
Syariah Courts Civil Proce Feﬁ erﬂ'tﬁfjes) Act 1998 (Act 585). On the other

re

hand, Muslims a&}yt t #ne I ic f\ y act or enactment in their respective

states, such as@A, gar% ?Jrri&gg ssues. Therefore, the forgery of documents
Qm ind.

;I'ékse are also cases reported in Syariah courts, such

/

L

=y

.

in marria snot leftb
as for %arriage ce tificatavganatures for polygamy, and false accounts to obtain
iage. Therefore, Section %of the IFLA is made to control the administration of
%A in Malaysia to be more procedural and systematic. As a result, anyone found
Qﬂlty under this section faces a maximum fine of MYR 1,000 or six months in prison

or both.
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Compared with civil courts, they have handled document-related cases in
marriage cases and other forgery cases. In addition, their experience in hTWQ
document-related cases is also as early as the 1950s and makes their experi@ader
compared to Syariah courts. In terms of provisions for the punishrﬂ*f forging
documents, civil jurisdictions have clear provisions for each tprorgery. For
example, any individual found guilty of forging documents i Me cases can be
convicted according to Section 42 of the LRA, which sha m 'o imprisonment
for a term not exceeding seven years and to a fine not e ding enwij ringgits
and Section 466 of the Penal Code (Act 574) that sha unished wi i@p@wr;ent

for a term which may extend to seven years, an Iso befi fin&?~
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