CHAPTER 3
CONTEMPORARY RURAL DISPUTE RESOLUTION SYSTEI\/Q.

BANGLADESH :\

In any human society disputes major or minor in nature, are common features. These

disputes are to be resolved for harmonious living and smooth soci%g;' istration and

management. There are formal and informal dispute resolution s in any country
that run hand in hand. Based on relationship with the formal judi nJ administrative
structure, informal dispute resolution system is dividedyi I, q s'-forrma'and
informal dispute resolution systems. Simple and pett eral -\esolved

To answer the research question two aptér mai I! i es about contemporary

rural dispute resolution institutions. O\I : been noticed that some
ituti

contemporary rural dispute ion T’Dj linked with formal judiciary

to have a look at judiciaky and ad

get a clear idea &)e c*te
discuss its hi % If' S tha understand the contemporary rural dispute
resolution in Bangladesh vvec\%r{ould have a look at the historical background,
presen\.él, administrative and judicial structure and existing institutions at a glance.
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3.1. Historical Background of the Rural Dispute Resolution
System

The history of rural dispute resolution of Bangladesh is an inevitable part oftl@\h'ibry of
civilization and administration of justice of Indian subcontinent. Reﬁ;ﬂg Charles

Metcalfe, one of the Viceroys of India, Islam (2012b) stated that the Vizges here were

self sufficient in true sense and self-governed also. The Vicero commented the
Villages as ‘Little Village Republics’. Before the advent of t itish il‘ Indo-Pak sub-
continent, there was the existence of an old local govern ingtituti ame{zc.the

N
Village Panchayat. During the ancient period, this vi panchayat, ic!] vgs)either

nominated by the king or elected by the people ofWge W&\I und i@r‘bed in the

overall management of administration of @69& ?Ahe nch@&ﬁ represented

different classes and castes (Sarker 2013, EO). 0 w i n@% of the panchayat

N

was to perform petty judicial cases and settlewarigus disputes am@wg the villagers.
.

&/
§
S
:
&

The Hindu kings ruled @hga@ Ba esh) for around 1,500 years before

AN
and after the beginn'@\gﬂhe %vfelra.(@(ing this period, India was divided into
several indepeni@@s zip the Ki v@ﬁe supreme authority of each state and was
t

. M vf ¢ .
considered to untain o Justlc@nday and Hossain Mollah 2011, 7). There were

five maj Ws of court system in ancient Bengal — The King Court, the Chief Justice
;ial
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tribunals, town or district courts and village courts. The King’s Court was

Co
b@nal and the highest court of appeal in the state (Huda 1997, 740). King was

assisted by Brahmins, the chief justice and other judges, ministers and learned men for
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discharging his judicial functions (Akkas 2004, 55). Likewise the chief justice and other

judges also used to receive advice from learned Brahmins (Panday and Hossam%h

2011, 7, Huda 1997, 740). (\

However, the judicial system of this period was not based on justice bny law rather
it was based on whims and caprice and caste consideratio e was mainly
administered in accordance with the Hindu religious law Yre in that period
learned Brahmins assisted the King in the administration ofjustice b.\ex;dgdl the
Hindu law. Judges had to take oath for fair and imp gmen H v‘er,_!(fl@ King

himself led the judiciary and he was free to make s indthe st Dewre of the

court. So the independence of judiciary was et red Qka @ssam Mollah

2011).
\ Ak
>’ A
it O

3.1.2. MUSLIM PERIOD( O 17 A
N

e

I
In the Muslim Sultanat perio%ultan E e‘ior as+head of the state was mainly the
responsible person of a Natlori 0 ice. arned law officer titled Mufti was

&
assigned to explain Mml Igg oyisj 6}0 assist the Qadis. Although, equality

’
before law Was H) dé\ s were fulltime judges at every level of
ecutlve uthﬁ

administratio nty\Was empowered to exercise judicial functions.
Therefore, Aﬂmary was not in%pendent fully (Panday and Hossain Mollah 2011).
The ulers in India introduced a new judicial system, which was different from
t en/traditional dispute settlement systems. They used to administer their judicial

functions in the district and city level. As a result, that system did not influence the rural
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traditional Shalish system so much. The Muslim rulers at that time were well aware of
such Shalish system, and they supported it considering its role in admlnlstratlon I

dispute resolution to maintain rule and order (Rahman, Firoz, and Hoque 201@

3.1.3. BRITISH PERIOD (1600 TO 1947 C.E) Y‘

After the Battle of Plassey in 1757, the East India Comp % over the Bengal

administration. The traditional justice system in Bengal b be w k be se of the

company’s new administrative policy regarding laynue syste 'ihe 1(:1al
in a'eig

arrangement that East India Company made resulte dechi e auE{lDrlty and

independence of the traditional justice systems. % r, i |ona tice systems

were continuing and were functioning t@o

marriage, divorce, caste and petty com dlspu ?

not bar the functions of tradltlonah%s tems es@‘:«?wisdictions realizing its
efficacy. British Emperor took O\Y\y d om East India Company in
ish

1858 and in a few decades

and criminal law and Md them

inheritance, caste

an@ﬁmal issues like

IQQ | administration did

ru l placed Indian traditional civil

C‘

ept <t.?.personal laws related to family,

according to t nal WS, JC t(ﬁdnd traditions, which gave the traditional
justice syste to eX|st 1‘\e e\k}ent.
S
her state led rural dispute resolution institutions in rural Bengal under the

ish Raj. In the year 1919, the Bengal Village Self Government Act was passed

through which two rural dispute resolution institutions namely the Union Bench and the
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Union Courts were established. The Union Bench, a local government body, was like the
present day Union Parishad and had to function as Union Court to deal so y
criminal and civil cases. The Sub-Divisional Officer (SDO) or District Magis me
controlling authority of such institutions. SDO or the District Magistrate \-%sponsible
for imparting training to the adjudicating officials and for supervising monitoring

their performance at that time. \,

3.1.4. POST INDEPENDENCE PERIOD (1947 C.E ONW. [.?s*;\d,

These rural dispute resolution organizations conti t furQ in_the @”Pakistan
e from [ [ .

(Present Bangladesh) even after the independ

During Pakistan period, Bangladesh got l@s of legi

Family Laws Ordinance, 1961 (MFLO)%the Con\ﬁag't?)
é
The latter one now stands repealed@. T uslirf FQ@ﬂy Law Ordinance made
a\

provisions for constitution of thévlratio"r C il, agspute resolution body which
1 q
works for resolution of so%ﬂily dpgouj;oyb urban and rural areas. The

Conciliation Courts Or mdeall wi mmor%nminal offences and civil disputes.
N
After independence Nla S

in Z'], t vernment decided to continue with the

systems of both itratipﬁy ch\ the Conciliation Court. But in 1976 the
4

Conciliatiom rdinance, 19‘51 was repealed by the promulgation of the Village

o
5
Courts O G@ce, 1976. This ordin%te introduced the Village Courts to deal with petty

rts Ordinance, 1961.

<

L =2

crimi civil disputes in rural Bangladesh. In 2006, the government repealed the

e Courts Ordinance, 1976 and the parliament enacted a new legislation called The
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Village Courts Act, 2006 to deal with the Village Courts’ affairs. This Act is now in

operation (Rahman, Firoz, and Hoque 2010, 15-21). T

Through the history of ancient Hindu period it was seen that India r%llzed the

panchayat system, whereby respected village elders assisted in resolwing community

disputes (Xavier 2005, 1). Munni (1996) stated, “Village panch W always active
. o

there to serve as intermediary between common people and the hquty Two types

of village self-government authorities, namely headman and hayat e council),

seem to have existed since early times”. Muslim perio, @a major ¢ gJ 10\%& legal
X

system. However, traditional justice dispensing inst |n ndl%\g:bed More

sh 1% Hindus felt

47) Qso the panchayat

importantly as the formal courts were run bascwnder Isla
comfortable to get justice through Vlllagewy £z (J i

system in Dhaka has been in existenc rt Iaal S pj)&llm population, since
the beginning of the Mughal perl has i edﬁm the advent of the 20th

century (Munni 1996, 3). Sht’ h small' a panc a@acked rural traditional justice
ali

forum. Therefore, the histo y N\ ré)(ary of panchayet. The roots of the

‘-

Shalish are ancient. D& era, QQ, halish was the indigenous form of
arbitration in rural (S mfty 03) ﬁ“ha Shalish is the oldest form of dispute
processing pra ic rurgl Ia es owever, such a practice is not unique to

Bangladeshlon! ther it is an anmqﬂg\and prevalent practice almost all over the world.

This typ al informal justice system was the base for administering rural dispute

reso% in Indian subcontinent from the ancient time. These local rural dispute
reso n systems were named differently, but their main characteristics were more or
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less same, that is informal and localized. Shalish organizations in Bangladesh and
elsewhere in the subcontinent are usually practiced through the Gram )
Panchayats—the lowest tier of local government. To some extent, the ﬁgg
exercises power as like as a judicature (Delwar 2005). A
e

Shalish as an informal rural dispute resolution forum was active J nt Bangladesh
ih

which was called Bangla, Bangala or Bengal, the eastern In at'part of ancient

time. The king and rulers had proper knowledge and sup for the gl justice

bodies. Usually the kings and rulers did not interfere

vities jun tI‘e .gﬁé?nty of

4'
the cases required severe punishment and mtervent ase the local

/5

bodies either sent the matters to the king or 1gh officials or ﬁ mented their

decisions with the help of king’s authority. \ \ Ako
‘o 126
¢ )
-
3.2. The Structure of J n E{%‘ﬁtlcal &

Administrative Sw in ladesh
I Sé

:

In dispute resolution t N&hforrf icial s m, there are two approaches —
'Sa

Adversarial (in whic rtie put{%’ve the responsibility for finding and

¢

presenting evide UI ito 'ar'@racterlzed by the judge performing an

examining rol anglaﬁ 7 the a@sarial approach is followed. From structural
4 :

point of vi rmal dispute reso-ﬁﬁon system contains-

Judlc tice, judges and magistrates), Courts (The Supreme Court of Bangladesh

@Wlth its two divisions, namely The Appellate Division and The High Court

Division, and Subordinate courts such as The Court of District Judge, The Court of
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Sessions and the Magistrate Courts, Special Courts and Tribunals), and Legal profession
(Bangladesh Bar Council, Bar Associations of different districts).

In case of criminal disputes it involves Police Department or Admi 373:(
Investigation, Arrest of an accused, Police Report — Charge sheet or | Reports,

warrant of arrest, Search warrant, seizure list, execution of OW etc.), Jail
Administration etc. . \/

The quasi-formal and informal dispute resolution institutions mo M@ti\%.and

N
thus restorative of relationship in nature. The rural @occur n I'am&? under

s
rural environment. For convenience of field administ?!? of Ba,@ : rg}‘g}greas are

divided into 4571 unions. The main function otwiciarﬁis ettlgkﬂ}?putes between
various disputing parties, but rural disputemutiowi i &e@ally administrative
ns

in nature. However both judiciary a (@ini%ra%,g o

a cp)t, Bangladesh share to
3
contribute in rural dispute resolutio m. T , bﬁ&judicial and administrative
\
structures need to be introdted Efore we sta is@n on rural dispute resolution
system in Bangladesh. \" '-C/Q

7

The present legal a@iajsy&e Baf‘@adesh bears its legacy mostly from 200

&
years British ruQ/ lan sub-c ri n%ome elements of it are remnants of Pre-British

period traciggk:k to Hindu and M@nﬁd ministration. It passed through various stages
and grad eveloped as a continuous historical process. The process of evolution has

been iIgenous and foreign jointly. The present legal system thus emanates from a
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mixed system which has structure, legal principles and concepts modeled on both Indo-

Islamic and English law (Panday and Hossain Mollah 2011). T
Bangladesh is a unitary state. The official name of Bangladesh is - PeopleisiRepublic of
Bangladesh. A parliamentary form of government runs it. It has a unic | legislature

called "Jatia Sangsad”. The apex organization of national admi 'SW of Bangladesh
;mln trative structure

is the secretariat. The structure of Judiciary in brief and then

of the country in same manner are discussed bellow- .\d,

NN WY
3.2.1. The Structure of J gﬂ {\
S P s
g‘)“e S@\g% A\'f Bangladesh. The

The Judiciary of Bangladesh resem
6 =
Subordinate Courts and the Admini ve Tribunals n‘étitu@é’ under the provisions of

the Constitution and Ordinar Ia?d BaVFIad h and@ange of Civil and Criminal
i
courts and Tribunals are supe% in t@j Hi&t}:\/ ourt and Appellate Divisions of
the Supreme Court. \ %
\ N
j '

—

O

@ 2 C,)
TheSupremeCo%v l) \(J
& ol

The Supre\rmhm of Bangladesh i@e/ highest judicial institution of Bangladesh. It has

two divis mely the Appellate Division and the High Court Division. “The Supreme
C@Ets of the Chief Justice, known as ‘Chief Justice of Bangladesh’, and of such

number of other judges as the President thinks necessary to appoint in each division”
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(1972, Art. 94). The Appellate Division hears and determines appeals from judgments,

decrees, orders or sentences of the High Court Division along with its ioUs

jurisdictions and functions (1972, Art. 103). It has power to review its own %Y:r

order also (1972, Art. 105). It functions the job of advisory jurisdiction b‘d&g ivision

is not bound to provide this advice to the president if it is sought by rw'fikewise the

president also is not bound to comply with the advice of the Divisj mven (1972, Art.
.

106). The High Court Division hears appeals against the ju n'i orders of the

subordinate courts. It has some original jurisdictions relati c sw,co%p_any
and admiralty matters and it exercises some other jUI’I@Ike revie \Asm\crﬂind o)

iy T 4 ) S
on. Any decision of either division of the Supreme?ﬂn ha e onTgw and it is

compulsory for all courts subordinate to it. ly, t?\# |on the Appellate

Division is mandatory to follow for the HIN Iw§ ec_kQ of the Appellate
Division is final on any matter and theré(%thﬁ 0 sﬂ@ it (1972, Art. 111).

Aj &
N
Subordinate Courts Y' ' %

BN
The subordinate courts are@ ad‘- ories: Civil Courts and Criminal
Courts. & 49%
|
2 9

a) The Subor@ﬂm 904% §J

D >
There areoi)\ sses of Civil Comc'i? namely (a) the Court of District Judge; (b) the

tlonal District Judge; (c) the Court of Joint District Judge; (d) the Court of
sistant Judge; and (e) the Court of Assistant Judge (Khan and Khanam 20009,

Sec. 3).



b) The subordinate Criminal Courts T

The subordinate criminal courts are mainly established following the Codg, of aiminal

Procedure, 1898. According to the Code, there are two classes of C Courts in

Bangladesh, namely Courts of Sessions, and Courts of Magistrates. \,

\%

Special Courts ‘\d
@
The Family Courts, the ArthaRinAdalat, Labour Co?g)urt of} Sett m';m_{_’gg;i_o_
nabet

Shishu Nirjaton Domon Tribunal, Administrative Tci c. establisked u@? various

(2]

special statutes are some special courts in Bangladesh:” U y“the jud f the above-

Q

mentioned civil and criminal courts runthew I courts a ibu@%

DS

N
From procedural point of view for4erj | disputesgit“coptains Criminal Proceeding

AN
(Filing of a case, issuing summo%rra!t f arrest, i_gstigation, framing of charge,
|
trial, PW (prosecution wi aking',‘?/J?z,‘;QI, warrants, argument stage,
pronouncementofjudgm.). F|Jrc S

Bpu@gﬁ contains Civil Proceeding (Plaint,
&
Summons, Submissi \writ ns

té()a?, Framing of the issue, Trial, Taking
4

evidence, Argu gments a ecrs&-étc.), Appeal, Review, Revision etc.
(Q VAL
g
&)
All these

ents mentioned above\make the judicial dispute resolution strictly formal,

costly; onsuming and consequently an overburdened judicial system and out of
r of common people.

—9
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Therefore, in order to release the judiciary from pressure of being overburdened with
cases, and to make it less costly, time saving, and common people frien
government formally and effectively introduced the Alternative Dlspute R tion
(ADR) system in June 2000 as a process of disputes resolution. This intro fADR

in formal judicial system is to make the system friendly to the dISpUtR[H ies and to

ensure quick resolution of the cases. \/

§ § '
3.2.2. Political & administrative structure of B des{?-
” 4

As it is stated before, the highest judiciary ofWade [ Sg{%pme Court
comprising of two divisions namely Appellate Ew and .

apex organization of national administration o gladesh ?
O VS
o 4 QC_—)
&)

The Secretariat \

< 0
The secretariat consists of al%rles hayi e,-ogQ re divisions each. A division is

divided into two Wlngs, es ahd sections. mlnlster is the political head of a

ministry and the seere is) its & Inlstr@_t‘g@l%head Next to secretary, there are

additional secreta@ sec/eta ~&fmty secretary in descending orders. The

ministries n3|ble“ r ‘['he ‘ﬁ'rmulatlon of government policies and the
D

"//1/

S’

implemen these policies |s\tﬁe function of executive agencies called the attest

dep or directorate. There are another type of functional administrative bodies
lic statutory organization (autonomous / semi autonomous body). These bodies

are variously known as Corporation authority, Board or Trust etc.



Field Administration T

For the convenience of field administration, the whole country is divided S a/mons
headed by divisional commissioners. Each division is divided into d?ﬂ; (Zilas). A
deputy commissioner runs the administration of a Zila (district) as are divided

into Upozilas (Sub district). Formerly the upazilas were than un r some subdivisions

of the then zilas. The subdivisions were converted in S a deas were

@
upgraded into upazilas by General H. M. Ershad in 198 Next to up 2|' , cﬁg?gare
unions in the rural areas. In urban areas of t ountry, re Q/EU'roshavas

L . : Y’
(municipalities) and City Corporations. \, o\

There are 8 administrative divisions, 6 city oraons, 64 zilas, 54 %Z“&S (including

thanas within the city corporations), 31 rash ava\’i%& @ paura wards, 4543
v,

unions, 66926 mauzas or mahallas @3 villages in the @'\try (Census 2011).

(a) 3
Union and Union Paris d ® %Q}
&

Union is a territori wrf dfﬁlr(} tive body is called the Union Parishad.
S)

‘S’
‘o

Local Govern iondP , 2009 is the basic statute through which the
admlnlstratég others functlons\@a Union is governed. There are 4543 Unions in

Banglade Unlon comprises ten to twelve villages onan average.

S
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Work force (Staffs) structure of an Ideal Union Parishad

The Union Parishad is a local government unit at the grass root level. Through tth‘al

Government Ordinance 1976, the Union Parishad (Cupach, Canary, and Sp@? was

entrusted with forty functions. It has to conduct several public works issuance of

several public documents, i.e., birth-and death-certificate, citizenship™ certificate,

certificate of income. There is only one secretarial post (UP Secre NJP for all these
Y.

public works. Therefore, the UP Secretary is always overw it'1 bulk of tasks

(Barkat et al. 2012). To activate Village Court functions, a pr titled ) is‘%ging
N
on and for each UP under AVCB project there ig@)ointe C z‘ssjsit?nt for
¥ 4 X

preserving documentation of Village Court proceed i?ﬂark talr2012, %6_)/
& >
There are thirteen elected representativemding\thr o@ members and a
o v e )
chairman to administer a union. It h reg i tedc;bsy
Eo

u Q—
assistant to help the secretary has N inted~in_some &?o'ns. The government also
\

=

the government. An

@D

appointed nine gram-polices mowlladars#a d atdofa each union to bear summon
i . T- omputer operators are specially

ﬁo@me Minister’s Office to provide all

or other important information te"th

assigned under Access &mﬁ i |

O
necessary informati \30&1 citizers S A‘Vﬂlage court assistant appointed by NGO

~%/%.

&
provides Iogis% tecl1ni al :u o@nder Activating Village Court phase (ii).
Including all, twenty-eight staff are(%}:(ing in a union. This is undoubtedly a good
NN
number omething good for a union. In relation to dispute resolution, all rural

d% occurring at this root level of union and are resolved by state-led, NGO
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administered or traditional shalish which is in turn the rural Dispute Resolution

institutions in Bangladesh. Y.
3.3. Structures and Operations of Rural Dispute Res‘?ﬁon

Systems \/

fthe' disputes in the
society. The Judiciary organ of the state is duty bound for thisypur oMevegzjt is

N
very difficult for the formal judiciary to address all of disputes. er'e aﬁand be

some inbuilt dispute resolution systems in all WaIW'Iife\ln\a er disputes

should be resolved at a proportionate level fmco rt sh be{‘ﬁé\last resort of

It is the responsibility of a state to establish methods for resol

dispute resolution (Islam 2015). Bangladesmrnnmt ta& d some judiciary
A
linked methods for resolution of vari@tyéo%d faltil;y disputes outside the
“ &
formal court system. These are terrﬁd~a quasi- systerms. However, these are still

\
in very limited cases. The ulk%f the Jispu sla@'ll resolved through various

traditional informal methoﬁb\ th uasi- rﬁ-@‘dnd informal methods of dispute
tept are %

resolution outside the e\féﬁ‘cou (cgumonly known as Alternative Dispute

|
Resolution (ADR) s% i ’ 4 =
QA= / &
& <

Yv
Alternative @te Resolution Sys@ADR) refers to the different methods of dispute

resolutio%,\th serve as alternative to the court litigation. This ADR system has been

d@) fford easy access to justice without undue delay and high cost involvement

(Hoque 2015, 48). The lengthy and costly process of formal court harasses the justice

A\
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seeking people in Bangladesh much, and this ADR system is a smooth informal process
which has already been introduced in the administration of civil justice

(Alternative Dispute Resolution) is becoming popular day by day but it has E?bg yet

extensively used in the arena of criminal justice. The Government of Barn&gs should

enhance and enlarge the sphere of the section 345 of the code ofcrimin&&ed ure 1898

to develop the same system for the speedy disposal of criminal ma% ulfam 2014).

l

Rural dispute resolution systems in Bangladesh are divided™igto oMqate%)jies

N
namely the State-led institutions and non-state- led ins@ The classifi a‘imﬁ?based

4
on the legal status of the justice forums. There are s bo 0 fogje State- led

/-

rural dispute resolution system to follow. @)M’ forg\th n-satgg\rural dispute
resolution system there is no such specific la con% ThiQNhy the non-state
stic

dispute resolution system is also desc%h n}‘fo%p i
i

9 Q—
system mainly follows local custom&.& itions orweli |ous§ération. It may decide upon

the circumstances. ;i | 0’
L) ,'v/ b o
\ %

:\ :
The State-led @ﬁyuu} r solai
ich a

Council, whi quasi-judicial o\q‘ﬁz'isi-formal in nature. The Village Courts are

. N . .
constitut wer the provisions of the Village Court Act of 2006. The Muslim Family
rdimanc

=
ma

tem. Informal justice

e 1961 constituted Arbitration Council to resolve some important family
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There are some formalities for constitution of Village Court (VC) like filing application,
application fees and case registration, notice to the parties for nomination of merﬁ;gf
the VC, issuance of summons, recording and implementation of the decisioncm age
Courts and Arbitration Council function under the institutional controh&he Union
Parishad (Council) which is the lowest level local government's adwgrrative body
constituted through direct franchise of the people of the Union. | \/

As a lowest level local government administrative unit, a U Pa iswgu erous
. I . 4 >
duties and responsibilities. The Local Government Parishadg)#Act, _21609 has
clearly specified 39 functions which include c nctians, |ceT defense

functions, revenue and general administratitwions?nd vel pﬁgnt functions.
Along with all these functions, the Village S w% ha& rusted the Union
q@/il 9%@

N

Parishads with the responsibilities to r
]
‘é &
N
3.3.1.1. Viltge QUrt: |
uni

Str tl‘Ire Function
The village was the primary ft % m{rt%ultanate Period (1206 to 1526) as

~+

O

|
g,'\/viththers. The chairman of this body was

@,

im@ and other cases according to local customs.
Yv

well as of the judicial s@ eaeh village a q@ of five persons i.e. Panchayat, was

to look after the j aﬁfrs‘a

sarpanch. Panc %’ecid‘nd civ;'r,

The merit o&e ecisions was tha{n;ey were compulsory on the parties and no further

appeal %mre against the decision of Panchayat (n.a n.d).



97

The village court is an ad hoc forum for adjudicating minor disputes or conflicts in rural

areas. The Village Courts Act, 2006 and the Village Courts Rules, 1976 regu e
a 09).

formation, jurisdiction and functioning of this forum (Rahman and It
urt can try

According to the Village Court Act, 2006 as amended in 2013 a Villaganx~
disputes over property valued not exceeding taka 75000.00. The Villamrt has also

power to summon a person to stand as a witness and can impose a_fine*up to tk. 1000 on

contempt charge (Maududi 1995). ?

A Village Court consists of a chairman and four me@ut of the lﬁr@nbers

two are to be nominated by each of the parties to th te. @Yers from
each party should be a member of the Unlon P s once e owex?Et{\anydlsputmg
party, with the permission of the chalrm n |na &Qn other than the
members of the Union Parishad as member ofg S

CQ’) tt.” The chairman of the

Union Parishad shall be the chalr he Vi ourtifawever if the chairman is
unable to act as chairman for any n, or’f hisfimparti y is challenged by any party
to the dispute, any other %)ft 6 P (I_thad will become Chairman of the
Village Court (Halim Z(& | §

|
o’

A village cou as tPe juri | tm@\o’ try a case when the parties to the dispute

‘@

ordinarily Q ithin the bound@gvof the union in which the offence has been
commlﬁ%\owever in some cases the parties to a dispute may be the residents of
i ions. If the parties are from two separate unions, the village court may be

d%
constitted in the union in which offence has been committed or the cause of action has
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arisen. The parties in such a dispute shell have the right to nominate their representatives

from their own unions.
If a person without lawful excuse does any insulting activity to the court or %x;r

thereof while the court is functioning as such, or causes any interruption% work of

the court, or fails to produce or deliver a document being ordered by theWto do so, or

refuses to answer any question of the court which he is bound Mr, or refuses to

take oath to state the truth, or to sign any statement made by WK; required by the

court to do so, he shall be guilty of contempt of a village an iwa,c se the
N

court may forthwith try such person for such conte entence hi t!) a\cﬁhe not
\Q‘,K : w‘l‘
e~eourtihas lss%~ summons

D

exceeding one thousand taka. If any person to whorw

to appear and give evidence or to produce cy\gﬁume
disobeys such summon, the court may take Mnm{uﬁ

him to a fine of maximum taka one thogndb o >y
Procedure of Adjudication: ? l 0
s ’ o &
@)

A Village Court has juri ?ﬂms to tfy spegific ng.gﬂe ofdisputes either civil or criminal.

N
The State-led rural t%g resolutio }ite Gsllegally required to follow less formal
l: (Iéés

procedure for adj of} disput ain 2012). Compared to procedure in the
ordinary cour %Adjud iC‘;t n p{oc%Y'm the village court is largely informal. This is
because MKEvidence Act, 1872,?? Code of Criminal Procedure, 1898 and the Code
of Gi ocedure, 1908 shall not be applicable to the proceedings before any village
c

wever, the Oaths Act shall be applicable to all proceedings before the village

court. No lawyer shall be permitted to appear on behalf of any of the parties (Islam 2015).



99

A distinguishing feature between traditional Shalish and Village Court is that a
Shalish keeps no record at all, a village court has to maintain 22 (18+6) for N ing
6-register books. It helps the authority to know the history ofa case from %mning to

the end. Therefore, if someone does any offence repeatedly, the village Wzan see into

the history easily (Interview 29 26022019). : \’
Appeal against a Decision of a Village Court: .\d,
g
If the decision of a village court is unanimous or by y of four gs#to ‘)n{@:l) or
d

by a majority of three is to one (3:1) in presence oww decYBia?r:shall be

obligatory on the parties. However, if the de 'Wtaken by, maj%rlﬁgs/\of three is to

two (3:2), any party aggrieved may prefer ahﬂeal W* y (1{ f the decision. If
the case related to an offence specifi IE)J&I}‘ s%yt
% el .

e &dule, appeal may be

7]

isd iﬁd\n and if the case relates to

N
a@o the assistant judge having

¥}

preferred to the first class judicial nhm\ te h

a matter specified in part tWtOf % sched’de, i

jurisdiction.

NS
Investigation by polg) l b (j‘)
Nothing ofthis{%&ouft ctihall o,

prevent the police from investigating a cognizable
case becaus the fact that the casg\)relates to an offence specified in part one of the

77
Y
Q/Qt‘

/q

ENg
schedule: \f such case is taken to a criminal court, the court, if it thinks it needed,

m@ to a village court under this Act.
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Limitations of Village Courts:

A union covers many villages and the UP chairman himself may not be familia{We
fact of the case, and people may feel hesitant to approach a UP chairmarx&g of his
unfamiliarity with local problem. There may be electoral pressures on chairman.
Many chairmen are also unwilling to get involved with local disputesyin which they have

no vested interests. They may not risk their popularity being ith?party that loses in a

village court hearing. Thus, they frequently turn away he pe(x,eksadng their
e
assistance. Moreover, they advise them to go to the localiShalish membe iTstagt;Farty
S
politics may hamper the village court roughly. P 4

e

M
>

Present State of Village Court G}, 0\ &

=2 IS
According to the village court act 2006, Village eourts were s \sed to be functional in
e

o
every 4543 unions of Bangladesh. ?agt %%jhat{éigns outside the Activating
Village Court Project are n%c ning lccor ngl@unions are at the root level

v
access point of disputes,w recell \9\ n@utes and settle through Shalish
thinking that people d %der

\ age @4 If any court case within jurisdiction
of village court is % the% [
invite the part&ed&c’wﬂz

Shalish an a report to the cou@}écordingly. It happens to the people of rural area
who are@ware of the rules of village court. Even majority of the traditional

shalish have no idea about village court too (as reported through interview

s,"th(_g‘?airmen, by his secretary or anyone else,

N
to T&union office. Then they settle it through a

09 31012019 & 32 15032019). One of the ex-chairmen informed that village court
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documents had come to his union but he along with his next one failed to execute it until
today. If any case comes to them in their union, they do Shalish and settle it trad
(interview 09 _31012019). Again, a village court assistant informed that man ome
to village court beyond its jurisdiction, and the chairman settles them w h Shalish

meeting and doesn’t let it go to the formal court. Poor people are hmvmg their

cases settled either through village court or through Shalish in the_un eveI (Interview

NY.

18_20082918).

g
e
. b4
Matters covered by village court Y
0\ ‘Z‘
Usually cases are divided into two categor and crimimal. A %ge court can try
27 types of criminal cases and 06 catego fc | cases % Ko@ schedules valued of
0
tk.75000.00 at best. It has power on ss der t pay ensatlon not exceeding

tk.75000.00 in respect ofcriminal?ﬂt pfcm pa@ne of the schedule. Likewise,

it has power to pass order of%nt of mene ;0430 mount of tk. 75000.00 in a civil

Q
suit specified in schedu@ﬂaud@ 15)<§V|Ilage court may issue summons to

any person to appea |ve evide dr t&%:oduce any document. This provision is
T e

subject to so me S xcep Pl:ﬂ ow shows some important features of some
address by Vg‘fb'r resolution.

cases of rur aISs

2 1: Important features ofhes of rural disputes addressed by VC for resolution

CS T|tIe of the disputes addrosng | Ocsison | Complia | Location | NEENC | subject Date
Sl the cases nce District interest matter

Physical Assault for Cattle Trespassing 1 3 Faridpur 2 3 2008
02 u

/Property Dispute Madaripur 2009

03 | Loan Dispute

=
=
w| w| w

2 1
Madaripur 2 1 2007
2 1

Faridpur 2007

04 | Rent/Money Suit
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05 | Domestic Conflict 1 1 3 Faridpur 2 1+2

06 | Divorce due to non-payment of dowry 1 2 n Rajbari 2 3 2009

07 Land DiSpute 1 1 2 Kishoregarj 2 1 -

08 | Dowry 17 1 3 Rangpur 2 4 009

09 | Land Dispute 1 1 2 Lalmonirtat 2 \z 2009

10 | Dispute over Extra-Marital Affairs 1? 2 n Chuatanga 2 Gz%‘ 2008

11 | Land Dispute 1 1 2 Nilphamari 2 143 2009

12 [ Land Dispute/VAW 1 1 3 Barguna 2 1+3 2009

13 | VAW Based on Dowry 1 1 3 Norail 2 2009

14 | VAW Based on Cattle Trespass 1 1 - Gopalgonj 3

15 | Land Dispute 4 N/A N/A Chittagon 1 143

16 | Theft Case 1 1 3 PirozpurN 1 2000

17 | Family Property Dispute 1 1 31 i 2 1 Jan. 2010

18 | Dispute for Road Blocking 1 1 1 1+3 Jan. 2010

19 | Family Property Dispute 1 1 2) 1 20094

20 | Harassment due to Land Disputes 1 1 \ 2 3 201019

21 | the demarcation of a sold land 1 1 1 2009

22 | procrastinating in repaying the money 1 1 ngour || 2 LR -
23 protest by demanding ownership over a land 4 N/A Borguna I| 2} [) 1Y 2008

24 | paddy field destroyed by household birds e 2 Moulay bazafy Vw1 -

25 Try to obtain possession over a land bought 17 years ago 1? 2 Faridpur [ ¥

26 Ic_)an money as to a sum of Tk.1000 with 10% L :hamb. \/‘1

simple interest .,:"\
27 | Family dispute 12 Rangp!
28 Taking a_lgold buttqn hometo show and giving it 1
retum without receipt
29 Procrastinating to hand over an oxsold by tk.10000.00 ’s Bazar 1
eelpham&ri - 1

30 | Refusal to pay a borrowed amount 1

34 | Forcefully taking possession of a piel
land was supposed to hand over by deed

3
1wy 3
31 | Serious injury by arevengeful attack 3 LNUN irgjF
32 [ Possessing land Fraudulently r—‘y ]~ Rajpariv
33 | Erecting boundary walls allegedly occupying [\ e
the street of the petitioner ' 4 @ ’

3 i) h Cox’sbazar

Cox’s Bazar

ty

35 | Taking money to send abroad

36 | Anunauthorized and illegal cutting of paddy

Chuadanga

£

"&ﬁﬁN
Z
2
&

37 | Engaged into fightingtoget aj

Rajbari

sre
a |=
)
LS IOSH BOSH [N BN NNNNN‘N@N\
= N

P lw|lr]r

38 Procrastinating to hand over the possession of a land

- Cox’s Baza
the father in his failure to pay a borrcwed% - I 1( vV o3 ox’s Bazar

2§

11 procedure of VC was not followed pr ly.
12 though the case bynature was undér VC” isdicti utwefha } Ijurlsdictc‘) otclear enough. it may be beyond its jurisdiction.
13 the chairman was biased by influel (( ndent :
14 The case came first to UP m% lage Court'but he failed te heed k&a&fwent to the NGO “Jago Nari” and through them it reached to the police

d vi brought’ba for V€. Finally VC@M it along the related issue amicably.

for thepetitioner :
in presence ofchiefpdicialMagistratew pur.
eto an end. \)

b d first to Officer-in-Charge of Nagarkanda P.S and given back by the judicial magistrate to VC. Subsequently UP chairman settled it under

/|
W

station. then some distinguis,

15 Chairman was notfairen

16 final verdict was declal
17 it needed four
18 the case was,

rule 33 of the Village rts Rules,1976.

22 UP ch n did not constituted the VC, instead for political linking with the respondent, he requested the petitioner to condone the respondent. It mightbe
considered as a compromise also if thepetitioner is satisfied.

23 it came under \C after it was lodged to police station by both.
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39 Taking money to snd abroad and failure to do so 1 1 Chuadanga 2 1 2009
40 | Occupying more land property based on a v L ) Mouasbaar ) L 20037
sold small part
41 | Dowry /family dispute 12 1 1 Moulav bazar 2 2 003
42 | Refusal of taking money against letting land
. . 1 2 N/A Chuadanga 2 -
cultivating by others »

Sources: From 1-20 Rahman, Firoz, and Hoque (2010) ; from 21-42 Emon (2006)

Institutions that addressed the case =inst. :
VC= 01, AC= 02, Shalish=03, None = 04, not related to it but done =? Y-
Decision Reached / Not: Yes=01, No=2

Compliance: By petitioner only = 01, by Respondent only =02, by both=3, by no

Interest: Public = 01, Private = 02
Subject Matter: Property = 01, Family = 02, Behavioral = 03, Moral = 04, ifamixed nature = - + -

Special note: Referring under footnote. '

L
. add h ecision f
Inst. addressing the cases ?eached Compliance ’\tatl;:gst , Sut terV"
00| 020304 | 2]or]o2f[01] 02 | 03 n 01 ] 02 [103 | 04 -+-
38| o|1] 293|516 | 25 25]25'-3.2’9
Summary of the ta e 01 b &
v
Table 01 shows that out of 42 cases at Iea ni ca Ie Y~beyond the
jurisdiction of village courts. Out of thes% Ses, se aseﬁere about family
disputes caused by dowry, divorce, VIO agal ?o Vbry and so on. These
seven cases were to be addressed b atl n Councl. Iﬁggzrbltratlon Council was

formed and not a single case was by It. li h se one case. Village court did
not entertain two cases at all, of ni | ere out of its jurisdiction, two

cases were out of its fln,@‘limit] Forsome o se cases Union Parishad chairman

has to form Arbitrati \@Jnci . Chati

n fqr‘)@ village court considering it as a petty
criminal issue. It found throu h.(i\ terview with some chairmen also that they
intentionally settle:trp%ﬂe\/ and to ease the burden of poor people to go to the
court, uni %lrmen do this kﬁ(i?of Shalish under format of village court also
(Int 15032019)

thin these 42 cases only 5 cases remained undecided. Out of these five cases

two were regarding family disputes and out of Village Court’s jurisdiction. As two cases
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were not entertained at all, village court reached a decision in 35 cases. Therefore, the
success rate of Village Court is more than 80%.

It is being observed from the 3" heading that the settlements in 25 cases ara%&?y
both parties. Only one case respondent did not comply though he was agr 0 it. Six
cases are seen denied by applicant and two cases are denied by both to Wy. After all,
ommon interest

compliance with the decision is rife. Only two cases are related_wit

and the remaining forty cases are related with private interes ans 'village court is

ft Mﬁov&s{that

N
property related cases are in highest position to be pIa@re village rII N}ﬁi@ cases

are of mixed nature in terms of subject, either be?’ﬂ(al avd\ or‘g;azr:erty and
behavioral and so on. From the main table “CN” seg]w this [iﬁx.t\ure of village

court is available in at least 21 districts of mdesl{he illaiectgurts are active in
N

any form. é’) 0>y Qc}

settling private cases mainly. Fourth heading subject matt

Like the Village Court&aw qual;i—fo al jus:@e dispensing institution of the local
government body \U ion I‘gﬂad(_) ach, Canary, and Spitzberg) is the
; Z 2007, 4y

Arbitration Cou and 74\ Both the Muslim Family Law Ordinance,
s
1961 and the w Court dirfgn@g% provide for avenues for reconciliation or

5
alternative™dispute resolution. Thh/luslim Family Laws Ordinance 1961 provides

me r reconciliation through the Arbitration Council and this type of

re jation is not a part of judicial ADR; it is administrative in nature. On the other
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hand, the Family Court Ordinance 1985 provides mechanism for reconciliation through

judges as a necessary part of judicial proceeding (Court annexed ADR). Y_

Muslim Family Laws Ordinance, 1961 defines that arbitration counc ans a body

Arbitration Council and its Functions

consisting of the chairman and a representative of each of the partie a matter dealt

with in this Ordinance (Ahmed 2015). Arbitration Council i c diipute resolution

body that functions both in urbanand rural areas of Banglade 0 e\wgo ncil is
. : : ]

not any independent and separate body. The chair Uniagn |s’1a.(f(?r of a

. . g, .
Paurashava or the city mayor has to form this couwhe ctions of %ﬂe:/arbltratlon

council by such local elected bodies are add iticwheir

reconciliation or alternative dispute resom hro%

provided for in three circumstances. These ae W fpo@my, giving talaq and
: ~

o
making it effective, and failure of th&.b\ d%\jz mﬁ‘enance of his wife.

S
u} N
i. The Conciliation in case of polygamyd’ &
The Ordinance makes a@ ory_provision o@aining permission of the arbitration
N

council in case of p@y by the ?’Jndh&ﬁe enters into second marriage without
0

ratKQo uncil has been

% |

permission of tgg tioJr_l uneil, e@mmits an offence which is punishable up to
b4
one year imprisonment and a financi nalty up to taka ten thousand. He will be liable
A AN
for some Munishments such as the marriage will not be registered under the Muslim

Marriage*and Divorced Registration Act 1974. He will have to pay the whole dower
mo t

he existing wife/wives immediately.
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The detailed provisions under section 6 are as follows:

e A man is not permitted during the subsistence of an existing marriage to envmo
another marriage without prior permission written from the arbitration co CI

e An application for such permission shall be submitted to the chalrmam;@ther with
the prescribed fee, and the statement of the reason for the propos&r?arrlage and
whether the consent of the exiting wife or wives has been obtai Neto

e Onreceipt of such application, the chairman shall ask the icant *nd his existing

wife or wives each to nominate a representatlve ar tl’MQUﬂ%L SO

constituted may, if satisfied that the proposed m@ necessar nc’ Jett grant,
¥ X

rmission s@’lied for.
rd i ﬁsons for the

a Q’l payment of the

subject to such conditions, if any, as may be dee t, the

e In deciding the application, the arbltratlous i

decision, and any party may, within thscrl dp
bP\ Ve
prescribed fee, prefer an appllcatl‘c%ans‘p ot asms@qt judge concerned and

his decision shall be final and shm be M esjﬁﬁé inany court.

z BN
N - 4 '3
i Reconcmatlon cas f ing a Ta(e%}‘

\
One of the purpos slim Iydga.w Ordinance, 1961 was to provide for
la D

reconciliation to p without the intervention of the court. It
sponsored th reconcn tion in t?%'case of divorce by either spouse in accordance

with th e t the Qur’an and S\lah The provisions are equally applicable to both
W|fe to exercise their right to divorce. The provision of a notice of talaq to
upon the chairman of union parishad and the wife has two benefits. Firstly, it

prevents hasty dissolution of marriage, which is the result of pronouncement of talaq that
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usually occurs because of sudden anger of a husband. Secondly it offers a second chance

to the couple to enjoy their marriage through reconciliation before the waiting pekiod._is

expired or remarry if the period is expired (Rahman 2015). This m of
reconciliation is applicable in case of any type of alaq by either husban c?eand in
case of judicial separation also if the divorce is not for the third timm arbitration
council has to be activated for the purpose of reconciliation ofthﬁt\:}or for effecting

separation or zalag.

J ' ’
Steps of reconciliation:
P 4 \,T

Section 7 provides the following steps for reconci iatig: W \ o
Notice of falaq: Any man willing to divor\@ife sha a c@tof the notice of
falaq to the chairman and a copy to the w(e‘.)

R O
‘%' &

Waiting Period: A zalag, unle \oedL ler xpreg)(\or otherwise, shall not be
effective until the expiratio%I ety %p\ I

f Lpgsaiay on which the notice was
delivered to the chairma Me wifp '\'gnant e time of /alag pronounced, zalag

[77)

&
shall not be effective Wh erJo inetcv‘g(h/s is over or the pregnancy, whichever
’

S
the letter, ends. Q_ b) \(;}
& AR

Constituti@arbitration councﬁ? Within thirty days of the receiving of notice of
ala irman shall constitute an arbitration council for making reconciliation
bbwe parties, and the arbitration council shall take all steps necessary to bring

about such reconciliation.
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Procedure of Arbitration Council: With a view to reconciliation between husbxpd
wife, the arbitration council shall send letter to both of them and fix

reconciliation. If both parties appear and reconciliation takes place, ; eI?not be
effective and the marital tie between the husband and wife will continRTrany one or
both don’t appear or if the reconciliation process fails, the ﬁl% be effective of

expiry of 90 days. Only after the expiry of these 90 days, each

\‘i"
e
" : . 4 ‘Z“
Judicial Separation and the Role of the Council: YV \

As mentioned above the provision of arbrtratrc cil and T oncﬂ‘ on proceedrng

ylget a certificate

/ certified copy of divorce froma Qadi

can be applied to all types of ala |nclu Ju |C|al? ra& When a judicial
dissolution is effective under the Fam rtg) : 19 '\he concerned family
court has duty imposed by sectm% sen certi h{véd copy of the decree of
dissolution of marriage to the% an wrt in se d er passing the decree. After

receipt of such a certified copy of th de( e‘E dtedure of section 7 of the Muslim
Family Laws Ordlnanc be seh@n an decree will not be effective until the
:

C

expiry of ninety da rece of trdejﬁ)trce by the chairman. On receipt of the
notice of the d e cLaa s all,gonmder this as notice of divorce and he will

issue anothsmce to both parties f@7 conciliation. It is necessary for the wife also, in

whose a decree is passed, to inform the chairman independently about the decree,
a% end a notice thereof to the husband. An issue rose before the court was the
effectiveness of the decree of the dissolution of the marriage after a successful
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reconciliation. The court held that in an instance of total success of the conciliation, the
decree shall be deemed to have been abandoned by the wife. The conciliation
the effect of compromise and thus avoidance of the decree. In other word h cree
shall have no effect if, within the specified period, the reconciliation 4 t effected

between the parties in accordance with the provision of the Muslmmlly Laws

¥,

iii. Reconciliation in the case of Maintenance: .\d,

Ordinance and Rules made.

Section 9 of the Ordinance provides for the followm | ons with r& m e role
a‘
of the arbitration council in case the husbhand fails to e e t T’HSY;VIfe

e Ifany husband fails to maintain his wcwves adeq Iya& qwtably, they

‘I A
. OnrecelvmgsuchappllcatlonE rmansha ohsti anarbltratloncouncn

may apply to the chairman.

. Q'

to determine the matter, e arb n couf |I may issue certificate

specifying the amounirto b aid by ’he h bpn %mamtenance
e A husband or wife may fe mnoé@r revision of the certificate to the

|

a55|stantjudg ned hisgdecisi ﬁQ) all be final and shall not be called in

O

|
’
question |n a urt ’ 4 =

S

L|m|tat|on e Arbltratlon Co n@‘t’

an of Union Parishad and the Arbitration Council are expected to play the
onciliator or mediator in real terms in the marital disputes. However, the object

of the law is, to some extent, frustrated because of the Chairman’s incapability to take
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any initiative to arrange for conciliation or because of the parties’ reluctance to reconcile.
As no statistics or data is preserved with regard to the activities, it is not possi
evaluate the role of the council objectively — whether it is discharging its role ‘M
legislative objective or not. The Muslim Family Laws Ordinance does %vide any
consequence if the Chairman of Union Parishad or the arbitration WI does not
arrange any conciliation between the parties. In practice, eitheﬁrre~ airman does it

mechanically without commitment or the disputant parties for taII)' in the absence

of any initiations. \d,
Yw

g b 4§
pr

The action of the arbitration council is largely rear?'!nd tive at/all. When

any notice of zalag is received by the councilgit discharg

p&@lves by way of

invitation letters for reconciliation without erta@

counseling and reconciliation betweenl;: paiesﬁ ﬁ%u a ié’tlﬁ'rstratmg for the pious

purpose of the law. The arbitra uncil be&gﬁx/en proper training and
instruction with regard to its appropriate roll and |e re are some inherent defects
in the mechanism of arbit ahun | ‘t.@wlusllm Family Laws Ordinance,
1961 does not provrde %nrt ncrll@ Secondly, although the Council is
formed by the chalr rese Wes éf)he parties, the parties are not been given
adequate auton malae de | n. @wdly, the council is judgmental and apt to

impose the err d decision ontthan'tles Fourthly, the chairman of the council is not
given a mg on counseling and conciliation. If adequately trained in Muslim
pers s and equipped with the skills of counseling and conciliation, the Arbitration

could conciliate marital disputes rather efficaciously and positively.
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There is no enforcement and oversight mechanism under the law for arbitration il.
e rage

An author comments that it is quite noticeable that though the systemr')

decision-making in an informal atmosphere, the legal provisions as to en nt of the
decision of the Village Courts are adequately formal. However, for the Village
Courts and the Arbitration Council, there are no explicit legal pr&is@as to oversight

mechanism.

went a step ahead in resolving marital disp thrgugh concitiation @th the process of

the family suit. The Family Court Ordi 1985 h\D\JY ' @\ntiliation mechanism

) e,
enabling disputant parties to resolve @tan ing i e“inf@lally, discreetly and with
o\

a sense of accommodation in whi \F ts p@ihe role of a well-wisher and

—

anrly
a friend rather than an adj%r. The grole f,-tin mily Court judges is of vital
importance for attempti@h, recohcilia\'n betu@en the parties. In-fact the enactment
of the Family Court@ v]B roo

&
between the le a@soma
2 ; W b 4

. N . . .
in sg‘cga»l welfare philosophy to establish a link
understood and, p ced so far. X
.,n s >
~N

@r’these provisions have not been properly
‘%Z. Non-state led Rural Dispute Resolution System

A e non-state led / informal rural dispute resolution systems, the Shalish system is

&

dominant and overwhelming. It is a completely informal mechanism. It is basically a
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practice of gathering village elders and concerned parties to settle any local or family
disputes. There are traditional and NGO-led Shalish. NGO led Shalish is a ified
version of traditional Shalish. The people who conduct Shalish proceedln@)bg lled
Shalishkar (adjudicator). In most cases, the Shalishkars are male. A Shal%r may be

selected because of his seniority, experience, wisdom, or because (W economic,
religious or political status. : \/
3.3.2.1. Traditional Shalish \d,

g

Traditional Shalish has no fixed form and d r@] Its Siz ant!i Ysitcr?lcture
o)

depend entirely on the nature and gravity of the pro em a \N\ her darg" no written

rules or standards for conduction of Shallx@,e ore f S |s management
m

differs from one region to another and from one ’e<m er (Delwar 2005).

Usually a general shalish is called u tm ISS dls@ goes beyond the limit
&

of privacy of a family. Either it |nvoI a Cfi t, Wh@h concerns the society, or it

<

is a civil or family dispute t@ ts upo SO b&a@-and harmony. Otherwise, clan

or family based settlemen Wry co % based dispute settlement process
is an old practice of ttI| fa othet}%?ll and criminal disputes among the
members of a Iar y, o a @'mlles with close tie of Kinship or among
families ofa c th|) f s not have much distinguishing characters by

which it c@n‘ferentlated from‘s&allsh. Rather it can be termed as a 'private Shalish

or Shq%camera When a disputed matter involves a family or clan prestige, the

@artles even do not want to disclose the issue to members of other families or

clans. Hence, they arrange a private meeting to come to a settlement. In such a meeting,
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only the senior close relatives or clan leaders can remain present. Children or other junior
members may not get access unless they are required to settle the issue. In ttva«

chapter discussion about shalish as the main part of the thesis will come in de |Is

3322 The NGO-led Shalish Y'

The NGO-led Shalish system started working in Bangladesh since™90s. The recent
practice of NGO-organized shalish, which has started a mo Yw:li’h mediation in
Bangladesh in the early 1990, also falls under the non-stateyrur: resqlution
system. Several legal aid & human rights NGOs lik @pur Lega ’Assi%iation
(MLAA), Bangladesh Rural Advancement Commit RAG;\\ Sal’Qp Sangstha
(GSS), and Ain o Salish Kendra (ASK), Bw) h Loz;al rwce’%ﬁt (BLAST)

X

started providing mediation and legal servic th{\ ity @en MLAA is the

&

pioneer. ) o >’; Q:‘,_:\_),
E Aj K
In relation to traditional shalish, this system is also mformal But the system performs
some paper-works like a formatted application for settling dispute and keeping the
records of decisions and compliances. This system puts emphasis on the application of
state- laws. However, its endeavor is mostly designed to come to an equitable as well as
friendly solution. Like shalish system, this system also deals with all types of disputes
(Rahman, Firoz, and Hoque 2010, 31). However, collaborating with government
activities four NGOs namely Madaripur Legal Aid Association (MLAA), Bangladesh
Legal Aid Service Trust (BLAST), Eco Social Development Organization (ESDO) and

WAVE Foundation are providing necessary support in Activating Village Courts in



114

Bangladesh Project phase 2. These Four NGOs jointly appointed village court assistants
for around 1080 unions under the project phase 2. As the assistants of village courts they
receive cases, keep records and run awareness programs to educate rural people to take
dispute resolution services from village courts. NGOs do Shalish directly and make
Government institutions doing Shalish facilitating it by their staffs physically and

providing training and awareness programs there.

A4

In fact, this is a modified form of traditional Shalish systemgin aldweoizbave

. . L . ! I I
endeavored to improve the fairness of traditional iISH by including \M(fr?en as

d
shalishkars, by providing shalishkars with trainw'm Iaw um%ﬁy‘%hts and

connecting Shalish to legal aid, so that the a%@ﬁ parti ight have the option to
S a

pursue their claims in the formal system (Da Q Ky
H . [E
i
r

()
The most important feature of the ganiz R/Sh % is that this system puts

\
emphasis on the application of state¢laws. Howe ,lits ‘Fﬁavor is mostly surrounded to
come to an equitable as W{as en }5\ n"‘l(ﬁje' shalish system, this system also

deals all types of dispé\It se |s aggase (L ly or refers the case to its proper
O

:
authority sticking to Gaj e uitil‘lt ou(m/ith a fruitful outcome.

XS

Selected I@NGO organizquhalish and their Structure and Operations
N N

Ma, r Legal Aid Association (MLAA) founded in 1978 was the first non
g nt organization to identify ADR as an important foundation for a cost effective,

expeditious and accessible venue of justice for the disadvantaged (Rahman 2015, 252,
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Kundu, Khan, and Samadder 2010). It began the process of filing cases in courts on

behalf of their clients. The founder, however, was satisfied with neither the treat r

the result that the poor received in court. Therefore, in 1988, it began HYW

mediation as a means of addressing emergency needs of clients (Hali Eq 58). In

recognition of some limitations of traditional shalish like imposing of dm arbitrarily,

following no uniform principles of equity and justice etc., Ndeveloped an
X

alternative forum for dispute resolution for the rural poor thr e[ormed Shalish,

popularly known as the Madaripur Model of Mediation (M (S dMM IQ_A [
also providing logistic support to Activating Village @XVCB proj bh&c@(") in
some 270 unions under three districts of Madanquwtp‘ur\ rid OJnterwew

37_21042019). )

<<

\ _\
During this period, Bangladesh Rura ncan}go % (BRAC) introduced

paralegal programme in 1986 and NK eshMr tk&‘ﬂmbrella of Human Rights
and Legal Education (HRLEtproRamme '( nd Samadder 2010). HRLE

latter turned into HRLS hls‘.\a e‘- K‘Zerwce) Presently BRAC has a
regular Shalish progran‘&g | Rights Le ervices (HRLS) in some upozilas of
Chittagong district 2 2019)(‘7\DR is one of the main components of

HRLS progra %k hast a pozgvmh Legal Aid Clinic (LAC / Sunday Clinic)
idin

as a service g center. The cHI;n is supposed to be held in every Sunday, but it

varies frd%g office to office which is the first entrance place of call for those seeking

s (Kundu, Khan, and Samadder 2010).
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Nagorik Uddyog means citizen initiative (NU), a human rights NGO, was set up in 1995.
One of NU’s key objectives is to enhance women’s access to justice, as a part of T
goal to establish social and gender justice in Bangladesh. NU operates in fo ES:Z:
Kalihati, Badarganj, Swarupkhati and Banaripara targeting interventiox-&he Union
level. In its mediation program, NU has adopted a strategy whereby it se??ut members
of the traditional Shalish that are more democratic and just for Npute resolution
(Hasle 2003, 108). Shalish remains the most appropriate mech tn’eeting the legal

needs of rural Bangladeshi society. In recognition of th ne tsw |an~maI

governance system of the Shalish, NU is committed forming SI’al.nsiﬁ’mto a
d
more democratic mode of mediation (Siddiki Zoowvess e, SN0 create a

community judiciary without formal legalga ity. neg Aid @nmlttees are

N

three months, the Committee meets reawhth%'o sf;? all Shalish hearings
N

(including those that are not media agor yog&é’d during that time. These

meetings provide critical fe baR r C+wm| 'r'%ers and NU staff regarding

successes, failures and gap int pro ddﬁ?{go%)

%
N
s

Nijera Kori mea% do i elyes @() is, in many ways, a unique organization

responsible for monitoring the human rightmllon in thet spec@ localities. Every
e

among NGOs,I a glades'Fn ourney as a privately initiated response by an
\,

expatriate nist working With?gc?evelopment agency to end the distress of destitute

rura ho migrated into Dhaka city in the aftermath of the 1974 famine (Kabeer

2 . In¥its early phase, it was a relief-oriented initiative, providing food, shelter and

income-generating skills to these women. It became inactive after its founder’s departure
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from Bangladesh. It revived again in 1979 when the staff (mainly women) of CUSO’s
(the Canadian University Services Organization) Women’s Programme, dissatisfi w
the welfarist direction programme taking in relation to gender issues, Ieft and
revived the defunct NK in order to run CUSO’s development programs w&oor rural
women under new auspices (Kabeer 2003). A further change of dlrecmok place in
r t

1980 when a large number of field organizers left BRAC in or in Nijera Kori

(Kabeer 2002). As a part of social mobilization Nijera Kori (N be‘s are now often
invited to participate in Shalishes to represent the interests o poaQr. xv
they have set up their own Shalishes to settle disputes, créating mp?x ’st_mi'?ure of
jurisdiction. In one of the areas studied by Chrlst (1 , ercent of
Shalishes were organized by NK groups. t estlnath onf| ce in the NK
Shalish procedure to dispense justice extend nS| erabl &Q group members.
The NK Shalish often overturned the fw iha@ r came to the aid of
those who had been unfairly treated a 2003 43-

l

Like Madaripur Legal Aid Associ |on(-h¢ @adesh Legal Aid Service Trust

(BLAST) is prowdmgl@al an@stlc @)rt in the second phase of AVCB

project. It is prowd \po ynloﬁS)of seven districts under Chittagong and
Sylhet dIVISIO T |§. Do_y\ forQSNCB project phase (ii) in 235 unions of 35
upozilas um‘&ev n districts out o mch four districts are of Chittagong and three
districts \&Sylhet divisions. In this purpose, BLAST appointed 235 village court

‘%upozila coordinators, and 7 district coordinators from BLAST. BLAST is

a%ﬁ
providing training to the chairman of union parishad, members, and the village police.
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There is a five days training for the chairmen, three days training for the members and
one-day training program for the village police from BLAST. In addition to thw
financing to prepare courtroom (ljlas) to perform the court activities s N An
environment of adjudication was absent there. As unions are the q-&oot level
administrative units in Bangladesh and the disputes as cases are recelmd disposed
there, BLAST appointed some 235 Village Court assistants to re |ve cases, place it

before the village court and maintain the forms and registrar Hel(VC Assistant)

arranges awareness programabout this service of the govern a \ﬁ&dl}ﬂ Q{gple
there. BLAST has both budget and support for that a@evel (repo. dy@LAST

district coordinator, (Interview 29 26022019). 1d is\ ’S %Zﬁe activity.

s cases which are not

BLAST does Shalish directly as part of its corcWes

under jurisdiction of Village Court malnly to ettle I ro&Qs appointed ADR

officer. If s/he fails to settle, it proceedssthro hI‘o s;@@h Significant number

-
of cases addressed by BLAST are“abo fam%j\e h include failure to pay

dower on divorce, failure to y tenan ea Clhl| port, illegal dowry demands
and domestic violence (Sa i 198 ‘-

5

Summary c} ‘v' ('J

Rural dispute re %’n’m ‘Baéyes h@‘ long history. The whole history of the rural

v

dispute resolution ‘indicates that it ggx present in all the periods ie. Hindu period,

7‘

' e

Muslim, and post-British period attached with the state directly or indirectly.

the British period it suffered a declination for mainly Zamindari system
thro ermanent settlement Act of British rulers. Dispute resolution is a state concern
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issue, and state was never apart from it. But rural dispute resolution system reserved its
rural characters and still it is being maintained by the state within legal frame WorLY~

B\

Contemporary rural dispute resolution system in Bangladesh is of two catnqxgs, namely

State-led rural dispute resolution and Non-state-led rural dispute resolu ystem. The
second one is of two types, traditional shalish and NGO-led shalls led system tries
to cover resolving the disputes of social and famHy% Il'lge Court and
Arbitration Council are two state- led dispute resolution systemsg,The firs gtab‘rhed
under the Village Court Act, 2006, to resolve some p tes ogeur, |’1 m‘@ areas
of civil and criminal in nature. The second one co mg\uk m Family

Law Ordinance, 1961 is to resolve only sa@\)gdtrlmcmial sput "i?e polygamy,

divorce, maintenance and dower. For severe m%' iSE{@ formal civil and

criminal courts are the main institutig. allaae%

jurisdiction. Traditional shalish o

disputes when they go beyon%w.mal (‘spu
NGO-led shalish maintains a ba g t&%jbeneflts of traditional shalish and

complying with state I e It s shalishkars and monitors shalish

| O
through well- orgam |to in ﬁO\ﬁQ/er the limitations that inflict this system

ay /\I if it falls under its

led shali aIsA‘mes to deal some family

(J

are mentionabl GOJJe S ctlonlng in some specific areas only. NGOs
are relucta a%(slamlc norms ar@g)\m a trend to explain some Islam related matters
like fatwasin®wrong way for example fatwabaz. After all NGOs have to maintain and
man heir activities collaborating with foreign donors which ultimately instigates them

to i ment some agendas in contrary to Islamic norms, for which they make some



120

unjust accusation against Ulamas, khatibs, Imam and others. It may be mentioned that
those who react every action of NGOs have a knowledge constraint. family disp t
come to NGOs are based on failure of maintenance of wife or wives by hus m
demand by husband or his family and torturing wife physically, unnea%y second
marriage by husband and creating mental pressure on existing wife for?ﬁwd marriage
etc (Kundu, Khan, and Samadder 2010). Some of these cases wer sNed to be solved
by Arbitration Council following the Muslim Family Ordina %

1. '3ut it is hardly

found in any literature that Arbitration Council is doing it actively. bWQo ncil is

. . L . 4 N
resolving some of these family disputes when it rece notice togdo i a.né’?n that

4

case, it does it only as a routine work. In these QTIGO&@ yin%\ggl role to
handling cases relating to family disputes W of jurisdiction é\village court.

@s to family courts, to

quasi-formal justice dispensing units. :Ec?d%m%y

civil or criminal courts. In additior&

“« Q&
les ses efully collaborating with
N
other local administrative aut ritR. !nthiSL#)nn i n,\a@GO official said:
i es

“What we do is to res &.13 fich are not under village court’s

jurisdiction like imonlamutes, ily violence, divorce, dower,

maintenance etc do counselingfto re this kind of disputes or refer it to its

proper places ttle it thro PR, generally refer these types of cases to

the Upazila ébl)e Rélafed fﬁcer,(‘District Women Related Officer and Zila
te

Legal Aid; iew 29 260 019§J

&GS

A majority ,ofthese cases are dealt;:gy traditional Shalish also. In doing so, Shalish
AN

follows \enal customary laws and tries to find out a solution collecting opinions

tf% onsultative way. Shalishkars have a very little knowledge to maintain a

bala between tradition and statutory laws. They have no clear idea about NGOs
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activities also. In fine, traditional Shalish, NGO-led Shalish or state-led village courts and

arbitration council needs common and elementary legal and moral educatio
Shalish. As ensuring justice is the core of shari‘ah, the holy Qur’an as the eal urce

can guide all of these disputes resolutions institutions in rural Bangladesh.&





