CHAPTER SIX

CONCLUSION AND RECOMMENDATIONS

<

Through this research, it is found that IFLA is not entirely incomp with

6.1  Research Findings

CEDAW in empowering the rights of women. In another word, §IFLA is nots

necessarily discriminatory against women since it is foun WUpho

ﬂthe
principle of substantive equality by acknowledging sex\: ural differ
like CEDAW. The most important tools to constructively harmonise W A

B

and CEDAW is by understanding the philosophy, roced jective C
[

of gender justice or gender equality or non- ion uphold by IFLA @
CEDAMW. Throughout this thesis, it is found tt%v:onc t nce up@y
IFLA is universal to all human beingsfsince |qpholds thelrinci oi gn@% stice

and human dignity in providing different e tlementsﬁ i

women and men in accordanc Nan natL"e cience, bi ical, physical,
psychological, spiritual) and,nurtu ocial A ThesG itions could not
be regarded as discrimination.agaifist womefi. C ,y, i e differences are not

g

| cal seSdﬁ-enjoyment of life, and

to be acknowledged i ily.life of women

then could be co d discrin% i g’nstw



301

In this research, it is traced that the issues surrounding the misunderstanding
on the concept of gender equality under IFLA and CEDAW is due to a lot of
misunderstanding due to different legal background and culture. It is not only caused
by dualist of Malaysian legal systems but it also due to misunderstanding on the
meaning of ‘gender’ and ‘equality’ itself by different community. Gender is always
misunderstood as sex in Malay Muslim community in which under Islamic law;

human beings cannot be changed. In spite of that, equality is always interpreted as

similar rights and duties in which it is not defined as justice. From an int"of
view, other community or people does not understand the principle oﬁg icfamily

law and how it operates in the judicial system and tends to make a concltsion by SM:
referring to the practice and behaviour of individual Muslim %w The :tinot‘

understand the principle of gender justice or equal rightN
Islamic jurisprudence. % \Y

In the perspective of CEDAW, most%@ople QO not ;aware thQ
compliance to the provisions of CEDAW is limingte di ination ag&ﬁs?

Y. N
women from individual tyranny whether it happens in private or publ s@ hat
i an

is why CEDAW interpretes the me discrimiTtlon dl‘ecto indirect

%&QUS by la practice of
men a@ pens in private

and public spheres, the Ia(merj tice or no dﬁlrlrr@%&ﬁ in gender suitable
nee

to be fenacted. With th@ance on the meaning of

etween Sexessi

discrimination to ensure that wo are not diT

individual person. Due to the fact'that violencé*agains

with Malaysian conte

discrimination under )it i% e ‘yw ste pe culture on the inferiority

of women Compsd to'men which is not contra@; Shari’ah principle including
the case Wc against women could b(kﬁminated through the enacted law.

N



302

Besides, by referring to this interpretation of discrimination in Malaysian context,
unpractical legal systems on the procedural matters which is disadvantageous women
can be considered to be amended under any provisions of law. Last but not least

discrimination against women could be happened if similar treatment given to them

and gender equality could not also be achieved if major differences among people a
not be acknowledged.

6.1.1 The Harmonious Attributes of Rights in Islamic and inist

Jurisprudences

z' N
Throughout this research, it is traced that IFLA and CEDAW can be structi\ﬁb\

harmonise in preventing and empowering the rights of women ba

of rights uphold by Islamic and feminist jurisprudences N

on rights stated that individualism is the key criticism and.argue that \mg?

individualism becomes significant when the subject an rights cover . nly anc
individual and not the community. Feminist % that wo ’s rights aﬁé
just concerned about what happens to the pulation in ven s@ or
across all societies but they are abou nz of th(:i experi n:‘e! insthelives of

he

women. Feminist also emphasise that dutie r passive, are correlated

with rights. Since rights repre autonomy and‘duties afe respo ity, the concept

of duties might serve to ba Mnoti n of rights. inist critigues also argue that
¢ 5
the law’s absence devalues women and their fu 'on;esp(iijal y in private sphere, or
it assumes that women simply ?t portant ou@nerit legal regulation. All
these critiques %eminist on rights sgems harmonious with the attributes of
G
IFLA whic\ this research and will dismsg ter.

N
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In this research, it is found that there are five harmonious attributes of rights in
Islamic and feminist jurisprudences which will guarantee gender justice in which the
differences among human beings are acknowledged. The first attributes of rights is the
attributes of collective rights which prevail over individual rights. In guaranteeing
gender justice, collective rights which consider the interest of the community whi
not only concerns on the specific groups of person is one of the basis

discrimination. For example, the law which is regulated for the preservation of the

community interest is much better than the law which is regulated to pr

The second attributes of rights which will guam\'%

attributes of cultural rights which should be acknowledgedin th

universalism. It is due to the fact that human bein s%t
differences in the form of sex, religion, culture, %round@and ge
of these major differences if not being ackrw d would..diseri
because human beings are the living eatw have [feeling nleds ns,
N

abilities and disabilities which differ each othe‘bin the n‘hxt of Adividual

rights and collective rights. Th Wportanl \ep(gof diffe which are
& i ackno d to eliminate

differences of sex and cult impera
discrimination against Woﬁmmo en.gt was fou lth@éﬂﬁgical, physical and

psychological differe% n womnlen anthm have.\i tifically proven that the
differences exist dde tg huMan natufé. f %

The thitd attribute of rights which will L@!fee gender justice is the attribute

of rightsgwmes with duties. It is because rights represent autonomy whereas

S
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duties are responsibility, the concept of duties might serve to balance the notion of
rights. In the context of human relationship and life transaction, it is important to
recognise that every individual has the obligation and duty of care toward others. If all
people only claiming on their rights without performing duties, they will not be able
to enjoy this life within the principle of brotherhood and human dignity. The attribut
of rights and duties is not only necessary for women but to achieve justice
members or groups or classes of people; there must be rights and duties imposed on
them. It may be the duty of women towards men and also the duty of
women in accordance with their suitable functions and roles in th :
context of gender justice, the attributes of rights and duties is imperz e betw?bﬂ\
women and men due to the fact that women and men are co%wy e h‘aher‘
especially in balancing their rights and duties in marriageN relationship.
N

The fourth attribute of rights in guaranteein g%ustice is ‘
rights which cover both private and public rightéuse hlfr!nan be sqNomeQ

and men interact with each other within privaM blic s argue&l
N

women biological nature is more suitable Wate sphere. It l @en’s

huge involvement in the domestic sph ing care ?c ildr a;d @ing the

mre is hgjegulated by

thin th@vate and public
spheres for the protectiocMn is fimperative 'n’s'renéléng women’s rights.
e-oee

n disadvaritageous by\r{gy the attributes of rights

Since women histori%
which will guarantée gen justicafo 0 }and menihjy strengthening the law in
private and publlﬁphe S. Q}S.

N
N

customs and laws, thereforef's thenin

community. The transaction of \Win don]e
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The fifth and the last attribute of rights which will guarantee gender justice is,
the rights which is defined within the classification of nature and nurture of the
community. It is due to different belief and culture of the community which influence
their law and practice. In the context of IFLA and CEDAW, there is a major different
on the classification of nature and nurture. In general term of internation
jurisprudence, nature is defined as biological structures and its processes

nurture refers to sociocultural influences. However, in Islamic jurisprudence the

classification of nurture which relates with social relationships such as
duties, cultures in the context of gender must not go beyond the ification of

nature which is known as the rights of God. The classification of nature nurturhn\\
Islamic jurisprudence affects the legal ruling (hukm) in the ;%Nof ri h&nd‘
duties of Muslims women and men in marriage and famM ships. The ri

and duties under IFLA is based on Islamic sources of %ch is pwl e in
nature without sacrifying the human intellect. When LA @s forme qsed onc

Shari’ah legal ruling, the provisions on the ri& uties of d me Q‘a

i e@s of

rights and duties between women an IFLA da not n ess!ril@rive or

restrict or exclude the rights of women but"it is.i hq& aIanc(b rights and

duties of women and me& mily linstituti With@ concept of

complementariness and pr duty. Their so s' rights and duties must be in
¢

accordance with nature in order o avoid discrimi

I; ’ é\
:40 % o
\

based on their primary rights and duties. 1ons
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6.1.2 The Harmonious Principle of Substantive Equality under IFLA and

CEDAW

In this research, it is discovered that equality does not necessarily by having similar
entitlement of rights and duties but equality might be in the form differenc
whenever it is ensuring that all have equal access or opportunity to achieve equa
results. It is traced that both CEDAW and IFLA applied substantive equality to ac

gender equality or in other words to achieve de jure and de facto equality o en

with men. The concept of balance and complementariness in marriage family

relationship or collective rights and duties should not be regarded awinato%
since all family relationship should be carried with love, respew of cﬂWf}
each other. This could be realised by prioritising the d with their e‘

and nurture. The duty of care is not necessarily by restri ig tsW’

the rights because in Islamic jurisprudence, rights a es are not i tTga C

concepts. Rights and duties are developed from% legal norm calfed!“hu

(legal ruling) which is normally transported ierm ; comm@or

prohibition aimed at regulating hu com?s.-Right and les‘ a@‘ore,
ill

mediums through which the law functions. Thus, the |%w Il_often*place a duty on

one party which conversely confi wt on anrthe\ongh the samg=injunction.
It has also been We that b and @W consider the

o I ¢
differences among huma%s are the fund en{l e@e s for gender justice.

Both have agreed f% and“ cultural diff ent@e crucial determinants in
%

determining gende . In the appli tiongf Iaw,Yﬂth IFLA and CEDAW applied
substantive in spite of formal equa@\t{) avoid discrimination against

women. This | ause women are different with men and having different biological

S
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roles and functions which amount to different entitlements to rights and duties.
Women in the West and in the East are different in nurture, whereby the difference
between them should be considered in determining the right and ideal definition of

‘gender equality’. It is justified in consideration of their abilities and disabilities on
the current situation and of different person. Therefore, they are still differences, b
the dissimilarities do not indicate that they contradict each other, as they are si
concepts and principles of law and biological nature.

The harmonisation of IFLA and CEDAW does not mean th@fthe
principle and application of law and belief would be the same. CEDAT
the different of culture between people. Thus, it gives frm indivi
conscience in terms of faith as Muslim consider the abs ut%

interconnection of the rights of God in the whole breath of lim li

justice. Even having different belief and faith, both F%
ultimate goals to protect the individual from the% poweﬂ)
protect the community from the infringementNt by, irr
Since both Islamic and feminist juri rudWee that rightstha

N
between ‘duty’ and ‘morality’ and c eriboth as th?mtegr c’n@ s in the

discourse of human rights, IFL. %DAW :I‘o \\qnstructiv:&_bhrmonise on

the concept of gender equalit sed by b uris ences &

\ N e

It is found that ieving gender e iw there” are three fundamental
principles uphold by @10 eliminate diseri i i s
principle of sub twality; i) pr e,0f no

of State obligationy It is argued that CEDA\k used a corrective approach by

rimination; and iii) principle

applyingdsub ive equality to women’s human rights. The substantive standard of

S
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equality is applied to address discrimination based on gender difference and
differential treatment against women. It is traced that the principle of substantive
equality uphold by CEDAW is harmonious with the principle of gender justice uphold
by IFLA in which both acknowledge the differences in sexual and cultural aspects of
people to achieve de jure and de facto equality of women with men. CEDAW
Article 4 (2) stated that “Adoption by States Parties of special measures, in

those measures contained in the present Convention, aimed at protecting maternity

shall not be considered discriminatory”. General Recommendation

session, 1999) also stated that “For the benefit of States parties and t%ho ave a\

particular interest in and concern with the issues surrounding women health,Yhe\

present general recommendation seeks to elaborate the Comn%yzrsta dm; of‘

Article 12 and to address measures to eliminate discrimiw
right of women to the highest attainable standard of health” \T
C

der to realize

Therefore, different entitlements of right between wo and meQ
under the provisions of IFLA are not contrary w e aim of hich J.sﬁoﬁl
only to protect women from infring enw but also to l ‘\hest

§pursue

attainable standard of women’s heal n and m? need

this life. Balance of rights and gwtween lv \%‘! men in &iﬁprivate and

public spheres will influencefst d of women’s th. The\' ciple of gender

justice which is in acccehith e goncep (}l:orrqéwgntariness which is
suitable with their bi al nature is the mosSt id Iand@rsal principle of gender
i

o
b

equality. It is found t t%conceﬁ d ce upH&y IFLA is consistent with
the principle of substantive equality under CEDA&\(;.

\ N
N
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It is found that IFLA upholds the principle of gender justice and human
equality not only by considering sameness but also by acknowledging the major
differences among people. This indicates that IFLA uphold the principle of gender
justice or non-discrimination by applying substantive and formal equality just like
CEDAW. Meanwhile CEDAW defines discrimination as direct and indire
discrimination. It can be occurred through law or practices of the individua

state. Therefore, discrimination in the context of CEDAW can be occurredsthrough

procedural laws or customary practices of the community whi

disadvantageous women. Discrimination which is defined under C

N

the state of prevailing gender relations and the persistence of gender-bas stereotm

that affect women due to their major differences with men.

jurisprudence, the implementation of justice is commandN rsons, indivi

or state irrespective of sex, race, culture and (geo hical fac&W'

jurisprudence strives towards gender equality based o ve fundamental¥ights ofC
)

human beings which are the protection of%

protection of life, the protection of dignity ineage, the protegtion of W‘e@ﬁnd
en

the protection of intellect. All of tal rights of; hun‘nam@gs are

‘S
considered as primary objective {ari’ ; i 1(&1-}&1 ually and

Under the provisi MA, the pgincipl f:c‘ﬁeepg:itlements of rights
and duties between @ men such di e\r(p_uage of marriage under
section 8, the rig% ies of ﬁl' n izction @i 13, polygamous marriage
under section 233dissolution of marriage undereg@?\z maintenance under part VI,

%u TRL

custody aw lanship under part VII of A are given based on different

N

collectively.
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biological, physical, psychological and physiological nature of women and men. The
differences between them are acknowledged within the principle of justice and human
dignity in the context of Islamic jurisprudence. The Holy Qur’an expresses the
relationship between women and men to each other akin to a body and its garments
(Al-Qur’an, 2:187). Without garments, a body is meaningless and without a body, t
garments are meaningless. It includes the rights of God and the rights of

beings which is IFLA acknowledges the major differences between women and men

which affect their roles, rights, duties and priorities for the balance life. It,i
IFLA in its principle of justice and equality is inconformity witl object ar{
purpose of CEDAW that is to eliminate disadvantageous situatio% omen.\
The principle of gender justice under IFLA iix/hth uiD nd

CDHRI on the notion of complemenatriness and balance betwe omen.and men.
ina

this research, it is observed that CDHRI provides, a% mode@va
i e@
spi

human rights instrument on gender equality whi

the differences in belief and culture through

. -
emphasises that rights must come wit uties?oug'hitsp vision 'l the

rights and duties of women and men ge. On th?other *it{'zj ed that
provisions regarding mutual r

UDHR can be considered as th wniverseil Nn of hu ights if the
é&'b

ility hetween en and@ n marriage and

family relationships und(CD are fattributed }1! d%«on of international
om:

human rights, where and men intai ﬁa_ying similar rights with

different entitlements to rights andﬁ es ?ey are“viiewed as complementing each

other in accordas with their biological differee%th'is argued that UDHR cannot
dec

be a unive\la ation on human rights if ihbes not consider the nature rights of

N
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individual that is individual belief and conscience in the meaning of universalism.
Non-acknowledgement of individual conscience or spiritual elements of human
beings would probably cause unjust and lead to the discrimination of not only Muslim

women but also non-Muslim women and men because they are in fact different

biologically, physically, psychologically and culturally.

6.1.3 The Divergences and Convergences between IFLA and CEDAW on
Rights of Women S

Justice is one of the meanings of rights in Islamic jurisprudence ne “of the

Q v N
universal principles of ethics applied by all people regardless of their religion, sem
race. Justice in Islamic jurisprudence is guided by the Crea%&st A

subject to the rights of God and rights of human. The im

provided by the Holy Qur’an and Hadith of the Prophet

contended that understanding the meaning of rights

morality are crucial in the implementation ofjuﬁ
NS
Islamic jurisprudence recognisgs a plukalistic interpretation of |lts %@The
i i iff

complexity of Islamic law does not make it indeterminal e‘meg{/erences in
the opinions of the jurists and s Wf Islar'ic \ud e ré-!m ‘different
manifestations of the same &11’ a ered as&/diversity within

unity’. It shows that Isla(lmgrude e uphold u?'!e b‘géz{ing something in a
am

suitable condition. | ic” jurisprudencey there ar rights that cannot be

®

changed (absolutefright that is theﬂ ‘aj) and there are the rights that can be

modified (non-ailute ight that is the right ofcm)gi.n accordance to the situation

but still in“alignment with Shari’ah principles, or otherwise recognised as Shari’ah

N
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compliance. It indicates that the appreciation of differences is an important principle
of Islamic law which is quite different from the assumptions of Roman law that is

inherited by most of the European nations.

From this research, it is found that there are divergences and convergenc

between IFLA and CEDAW. It can be seen that the emergence of CEDAW is due t
the exclusion of women in the UDHR. CEDAW is regulated to accommodate only
rights of women of their private and public spheres. CEDAW calls on states ure

that women and men are given the same conditions for career an ational

as men, CEDAW requires States Parties to enact legal guarant

provide the means of fully enforcing them. It require owts to gual e
women ‘the exercise and enjoyment of these rights’ (Article 3 of Cw

provisions of IFLA, however regulate the rights uties of b ifelan

L
husband in a Muslim marriage and both right s should be balariéed @
neutral. It contradicts with CEDAW’s WhiCMt to i nder ne@ly
because its primary aim and purpose issto recq the needs of women xvh%@e not

been catered by general the human rights Taw,

4 2 (3/
NN
CEDAW has similar @ UDHIJ whichgis to Iir@ behaviour of
States and press upon the Wto their Sitl AW @ar with UDHR is
the non-state law. CEDA%res the States tie&o ovide women the rights or
access to the use gof S throu djudicative pr res for justifying rights
accessible, affo %known. If inthe c{se of (Rfﬁrent meaning and application

N
of equality, ifferent States, then the diﬂ‘bé(raes should be documented to be

clearly apgxthe State authority. It is differ with IFLA since IFLA is a state law

[ a8
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and formed to regulate the rights of Muslim women and men with relates to marriage
and family relation matters. IFLA has the attributes of collective rights and duties
rather than individual rights of women. In order to preserve the marriage and family

institution, IFLA has the attribute of rights that must come with duties. IFLA provides
the law in the notion of duties to balance the notion of individual rights. Women al
men have the rights and duties towards each other in the form of complemen

not in the context of sameness for the balance rights and duties. It is more ideal and
universal because it is suitable with the biological, physical, psychological and

geographical nature of women and men.

rights of women of their private and public rights CEDA@"S for ac
eliminate discrimination in politics, law, employment, education, marria
matters and health care. However, IFLA only e rights

regulate:
private sphere. IFLA provides for the admini marriages an

related to marriage, the rights and duties of a wi d hu -
who are victimised in the family institution aRhe punishment f 0fe v%%mmit
matrimonial offences. Since women are primarily eng with' family affairs, it is

argued that the provisions of | re enacte'i to\est Womét{ children in
5 .

marriage based on the princi I justi collective righ@d human dignity

under thé pr 'c?s'of which acknowledge

in Islam. Gender roles as
differences are in ac ith the Jprinciple nond&aﬁmination under Islamic

with ‘e r'p of st&ltive principle applied by

SN
SR
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Islamic law does not restrict women to act in the private sphere without being
involved in the public sphere. In Islamic jurisprudence, men are considered as the
protector for women’s private and public spheres due to the historical background of
women of being disadvantaged. In addition to that, women are facing some
difficulties and disabilities during pregnancy, child birth and breastfeeding period.
this time, most of the women need help, special care and attention to stab

health and perform their duty to others. It is contended that IFLA taken

appropriate measures to protect women from being disadvantaged by i

persons in the private and public spheres in accordance with these isions. For

example, Section 13 (a) provides that consent from wali of the woman izquiredm:

marriage contract. The consent of wali in marriage does nc% at a walilcang
CA

force a marriage without the consent of both parties to thw
from among the eldest person in a paternal blood re%ip. Norma\tth?v

d bestjadvises al guides©

wali is ch
e

have more experience in life, and would be the one wi
the woman in her married life. Wair has an i tal le even i

of marriage, namely to ensure that the groo rr\Ie a @o be
married to the bride and that he can ¢arr obligatians as usl‘andbis kind

_ £ s _
of measure is to ensure that WOT ng ed in the pri nd public
spheres of life during and aﬁew I @

N
IFLA and ?\’ ca‘—&/understood on the

2 and nurture. In Islamic jurisprude e nurture element must

Lastly, the diver

classification of natu

not go beyond the, limit

factors. It isﬁthe rights and duties under e_?%\dsions of IFLA is not only based

on huma Wt but it must be in accordance with the rights of Allah which is in

S

natur:, ‘ﬁe religieus principles and biological
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accordance with al-Quran and Sunnah of the Prophet in achieving the highest virtue in
this world and hereafter. In determining the minimum age of marriage for instance,
IFLA considers biological nature and customary practice of Malay Muslims. Shari’ah
law does not precisely state the age of marriage for women and men. Even though
women and men have equal rights in a marriage but in addressing the importance
their roles and duties in marriage and family relations, IFLA determines that

of marriage for men is higher as they bear more responsibilities after magriage in

taking care of the family. It is argued that if the state considers th
adequate, just and beneficial for both genders to have a similar age f

it is permissible and not against the precepts of Shari’ah.
Islamic jurisprudence which is in accordance witwa re provi
husband is primarily responsible to the inner and outer maintenanc W

members. It is the responsibility of husband to p Intenance e C
0

children. The non-payment of maintenance %ered as an ente
recoverable as debts in Shari’ah court. The prohrise i o the ri@f

women and children in marriage nowadays Rhe failure or neglect ?f @and
n

wali to perform the duty as maintenance provider in a fayi i u@n@s problem

will burden women with no inc NW incorret rvive with tl ildren. It is
&

argued that Islamic family he r wali*'should .@Gtrenghthened to

the Islamic ?i’]heﬂa%e/ in which males are

responsible as finan er in protecting mily@ution rather than only

individual enjoyn’% Y_{
N
Col

ts and duties in society‘u%jlital to make sure that individual

overcome this matter. It relat

.

freedom betstopped if it would infringe the rights of others. Even though women

S
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and men have different roles and functions as well as aspirations and needs, they are
mutually responsible in society. Islamic law places women as essential as men’ for
the continuation of species and in the civilisation of nations in different roles and
abilities. Generally, women and men have equal rights as human being as servant of
God, but they have different roles and functions in enjoying this life because of the
established differences. It is argued that in eliminating discrimination, Islami

particular with biological differences in determining the roles pertaining tg,gender.

Thus, different entitlements to the rights and duties under IFLA provi
balance system of family structure. It serves the family members wit

in performing the rights and duties for the collective happiness, On th

CEDAW is based on solely human intellect based on Western ‘nwfe

Even though there are divergences between IFLA and DA

ED

igﬂts of

commonalities in the objective of law. Both IF
historical background in the formation of law he r

disadvantageous situation due to different bim nature

compared to men. Women in the W aan in the East A fr milar
appearange

@D

creation. Their biological nature infl s their physic‘d ,@c ological
w’hey sh're \hshuman n abilities and
men a\ the world have

similar reproductive func% ese biological ayrla
women. It is becaus ormally expersiengced W'tLplenstruation, pregnancy,

%
child birth, post % ion anf e‘ﬁng. A1‘F~qu\these processes relate with

development and physiological p

a eir nurture of being

X

6 Al-Quran. Surah Al- :35 “For Muslim men and Muslim wo 2r believing men and believing women, for devout
men and devou en, for true men and true women, for men and women who are patient and constant, for men and women

who humble e for men and women who give charity, for men and women who guard their chastity, and for men and
women who en; in s praise, for them has God prepared forgiveness and great reward”




317

hormones which influence the biological, psychological, physiological process in
women body. Women’s sexual function determines their primary roles and functions
in which men do not have the same. Due to this, all women need their differences

with men to be acknowledged to enjoy this life.

Since IFLA provides different entitlements of rights and duties betwee

women and men, it is not contracdit with the meaning of equality informed by Art

177 and Article 478 of CEDAW. The attributes of rights uphold by IFLA thr the
authority of men as wali mujbir or family maintainer fix with the meanin ‘effect’

and ‘purpose’ defined by CEDAW that is to protect women and oes not,

/

disadvantageous women. Besides, different entitlements to righw es beWeen

-

women and men in marriage do not constitute inequalit %ed by CE

General Recommendation No. 25 of CEDAW states that equality co Id%'

by acknowledging differences in sex and cultur use) same ace -
women and men in the state of inequality. Oth , IFLA purpo y‘!lphoitz%
the equality of outcomes by providing special Ms to Mance\k{h
their nature and nurture as a disadvantaged group such as with t al‘thor' wali

either wali mujbir or wali hakim. It is argued atwheneyr he oformé/slon, which

in accordance to the belief EK% does rot\&)men in tate of less

\ 5 C’)( )
" «discrimination against womej | meangany distinction, excltsi restrlctlon%y on the basis of sex which has the
effect or purpose of impairing i recognition, enjoyme| en, irrespective of their marital status,
on a basis of equality of mengand , of human rightsiand ful in.the political, economic, social, cultural,
civil or any other field. y

8 1. Adoption by State: orary special meastres aimemixt accelerating de facto equality between men and women
shall not be considered n as defined in the present Conve shall in no way entail as a consequence the
continued when the objectives of equality of

maintenance of ul al eparate standards; these measures shall

opportunity and treat een achieved.
2. Adoption By, Sta rties of special measures, including those measures contained in the present Convention, aimed at
h

protecting mate ot be considered discriminatory.
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favourable or disadvantage state; therefore, this does not amount to discrimination

under CEDAW’s provisions.

Therefore, IFLA, like CEDAW takes into consideration the biological as well
as abilities and culturally constructed differences between women and men
guarantee that women receive an equal treatment with men. However, since th

objective of CEDAW is to eliminate discrimination against women whereby

definition and scope of private and public spheres of Muslim women are di ven

with men, the acknowledgement of difference in suitable context in acco ce with

the suitable coverage of rights is crucial determinant for gender equalwot onlys,
e

Islamic law differentiate the rights and duties of wife or husbanw g bﬁt is

argued that other religions or cultures and sociologists al %ﬂen as the t
suitable head or primary protector in a family whereas women re\str'
i xl

Air

Therefore, it is shown that IFLA

concept of substantive equality to

eliminating discrimination. But du%&diif i i
and public spheres of Women&v geme i @ﬁerence is the
N

most important aspect to iiNthe rmonisati tweer(t_p

h
equality under IFLA and . Therefore c&ce@ender equality which

considers the diffe nc&na’rure?d urture of ur@ings is the right and ideal

concept of equjs ] r to establis athumj\u??:'e for all people.

N S
N

concept of gender
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6.1.4 Reviewing Reservations into Article 16 (1) (a), (c), (f) and (g) of CEDAW

Through this study, it is traced the conflict of law between IFLA and CEDAW is due
to the unic of Malaysian legal systems which acknowledge the diversity of religion,
culture and ethnic of its citizen. Malaysia has bona fide intention and ma

continuous effort through legislative approach and government policies to streamlin

the domestic law on the rights of women in marriage and family relations
CEDAMW. It is emphasised that even though it is claimed that reservations by
Malaysian government are incompatible with CEDAW, the reservations a cessary
to protect women from disadvantageous situation and have the objecwﬂpowa\

women in women private and public spheres. V '1
Regarding the reservations made by Malaysian gNJon Article 16

(@), (c), (f) and (g) of CEDAW, it is imperative t%
reasons behind reservation in order to avoid misu

principle of gender justice in Islamic jurispr ce?

As

reservations made by Malaysian governmev'ect to’

provisions of CEDAW do not conﬂi% ovisions arnlc @ah law
that has been practiced in Malaysia and thé"Fed ‘:s tion o‘f‘@ysia 1957.
The conflicting concepts of n@h fromlthe uniyersal nae{l% of the human
rights laws is the primary thy Iay‘sia rese@EDAW. It can be
seen that the provisionS%A retain the er&n QJH?I of family structure
regarding gender w and are give dif@rights and duties based on

S

their biological ignity and function ir;a soc\ie?'.'
S

N
N

f the
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It is traced that the literal meaning of Article 16 (1) (a), (c), (f) and (g) of
CEDAW is contrary with the rights and duties provided for women and men under the
provisions of IFLA. The language used under these provisions indicate that women
and men should have the ‘same rights’ in marriage, the ‘same rights’ in dissolution of
marriage, the ‘same rights’ in custody and guardianship and the ‘same rights’ 1
choosing profession. This contradict with the principle of gender justice unde .

in which the rights and duties regarding gender relations is basedgon the

complementary concept for the balance of rights and duties of women an
private and public spheres. It is argued that Malaysian government h

reason for each reservations of Article 16 (1) (a), (c), (f), and (g) of\CEDAW.

includes the explanation on how it contradict with the philoswts a mtles‘

between sexes in Muslim marriage and family relations.

It is opined that reservations into Article 16 % (fH a C

)
can be fully withdrew if the language used in th s is defined a b&tant'\@
equality not only formal equality. If it is remai state

sameness, then only matters with regard th%ge of marriage ei IF n be

considered to be reviewed and amended for the sake of'y ice. Applying only formal

N

equality as stated in Article 16 i ultiple CLl|tur gal bac d of people
of member’s states will disadvan us w f the state. Hoi‘dler, constructive
harmonisation between | EDAW €ou s?t!e realised if some provisions
under IFLA are am within the fprinciple of justi nd equality uphold by

CEDAW which istnotfcontrary wit{ S can b&ned to Mudawana Law of

Morocco on Ehe Ne of minimum age of marri@;,polygamy, divorce, maintenance

and cust nguardianship. The approach @ by State of Morocco in reformed
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Mudawana law shows that Islamic legal ruling has a flexible methodology in finding
solutions with regard to the rights of women and acknowledging multiple background

of people, as long as the precept of collective rights is observed.

6.2  Proposed Solutions for Constructive Harmonisation of IFLA al

CEDAW

In this research, it is considered that legal harmonisation between IFLA and EEDAW

is intended to improve the law which can be applicable to women witho ishing

the fundamental principle of law, morality and belief. Eventhough th relating to

the rights of Muslim women in Malaysia is already completed, it iszaimed Tﬁh\g

women are usually being disadvantaged by the customary [%&d un ra‘acaw
m

wer the right

legal system which gives negative impact on them. In orde

Muslim women suitable with the Malaysian cont%re are SOE %se

solutions which could be considered at national and in nal discourse. C
As Islamic law is the law of nature thateN ates t

V. N
duties based on human’s biological nature andigiven that Islamic tule § ced
interrelated wi

by Islamic religion, every single ri duties of‘.huma s“nt r

two different things whereby

Muslim communities wi cmt

and place, whereas ic |
sometimes it is préCisgly stated, enfdili
other words, thefundamental precept of Shari’a ot be transformed or changed

but a matt culture could be transformed or}&nged in accordance to the situation

N
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within the principles approved by Shari’ah. Furthermore, in the situation where
cultural practice of the community is against the principle of Shari’ah, that practice is
required by Shari’ah to be transformed or amended for the benefit of every

community or for the collective interest within the framework of social justice.

6.2.1 The Need for Amendment of Certain Provisions of IFLA

It is stated that the amendment to the provisions of IFLA has been made threggtimes in

1992, 1994 and 2001. It is almost happened for the past sixteen years. T
to provide a better law which consider the current situation of women? b and

N
issues in this multiple-ethnic of people in this country, the role of mujtah which}s\

expert in matters of law and religion is necessary to understa% ext

rights in Islamic perspective to be harmonised with globaN
order to release the conflict between IFLA and CED@I?E the prows\(%L
u

are primarily referred to the Quran and Hadith, these rce)do not specify the€

‘S
details. They only contain some rulings and inﬂ hat lead e cause of &S!e/
rulings. T ;\

| O

The current research found that'the substance pgh iplesfapplied by IFLA are

equal, just and harmonised with ject and ;lurp\*CEDAV\&ZA intends to
eliminate any kind of discriKti ainst ni arriage{{dﬂamily relations.
However, there are somelprovisions which®arti f!crirﬁngl'e} against women on

the procedural matter, ch could disadvantage womenai tain situations.

hu an‘

aining wome

Section :w states that ‘the mﬁim@ée of marriage for women is

ysian education system,‘h%@en at the age of sixteen are still

schoolingex four. The big examination is in the form five which normally

sixteen. Wi
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women and men are offered for better job and salary with the result. In spite of that,
there is evidence that early/ child marriages can cause children physical, sexual,
emotional and psychological abuses. Since there is no clearly specific age of marriage
for women and men in Islamic jurisprudence, the minimum age of marriage can be
decided by the State suitable with social, economic and political situations
Malaysian context. Most importantly, justice is uphold and neither of in

women and men are deprived of their rights in enjoying this life. If it is cempared

with Morocco Mudawana law, it is stated that the age of marital conse
and men is similar that is at the age of eighteen. The age of marital co means that

women and men at the age of eighteen have exclusive freedom in atrimo&
decision. In spite of that, it is clearly stated the purpose of ma Njer t r:aind‘
the spouses on the rights and duties after solemnisation of iage"contract and tl

have reciprocal rights and duties. If the minimum agé of marriage betwee

and men under IFLA is to be reformed at similar ag oth, Article 16 @) ofC

“
CEDAW still could not be withdrawn becausew 0 not ha e e riﬁ&v
men in practising polygamous marriage. Y. N
)

The issue on the minimum age of marfiage are inrr oneg€ted’with the issue of

the consent of wali under IFL Wamic jIJris\ehce, the&-ﬁf a walf is
au

important in a marriage \ wal7«i authorised p&dn who will be
responsible towards a panty i rriage instituti ,?!ha dren and also a wife

who would be depe

on material and pirituK eds if anything happens

in the marriage. | S

t Islan{c juci fnce uﬁthe attributes of collective

rights prevaili ovsindividual rights. The role ofd\%l.i/ls not the individual rights but it

is about collegtive rights and duties in the institution of marriage. The role of wali in

S
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Islamic marriage should not be looked into restrictive perspective but has to be look at
protective perspective on biological and historical contexts of being women and men.
This valuable rules could be applied with justice to avoid persistent perception and

critiques on the harsness of Shari’ah law with regard to the rights of women in

marriage. Therefore, instead of only the requirement of wali pertaining to t
solemnization of marriage included in IFLA, it is proposed that there

provided an enforcement of law to ensure the performing of the duties of wali
It is claimed that the practice of polygamy throws families into e&&and
economic turmoil. However, polygamy is permissibile in Islamic ith th

condition of justice. Section 23 (3) clearly stated that an applicw be m

the Court in the prescribed manner accompanied by a dex%\ing the gr s
on which the proposed marriage is alleged to be just and necessary. H WX

ity or Ves

& v C

or the children. Thus, it is recommended that t| of ta’lig should be mzds

during the solemnisation of subsequent marmmr h is gi éﬁe

Court’s permission to practice polygamy |Rorder to protect the Wl@ the
children. This is needed because the%any casesfWwhere fushiangs, neglect the

maintenance of their wife(s) an wn in thle us marriages It is argued
ol i
al

/¥

e 10

—x
5

no enforcement of law if the husband neglects the

7
<

that t°aliq can be made aﬂ\] ation
2016:50) and therefore, téali e an altérnati

presence of the Cou

(Abdul&ﬁaﬂid Abu Hassan,

fflthe ife and husband in the

() beq‘\c‘d equitable to all parties

even in the case ygamous m‘ri ‘ralso sﬂglg?%ted the Registrar or syarie

Y—v

lawyer has to_mo the content of ta‘liq or app@g\rafwid ta’lig in the first marriage

or syarie lawyer

in order WI the welfare of the wives akchildren collectively. This kind of
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modification does not change on the substance of Islamic marriage but is still within
Shari’ah jurisprudence in maintaining justice in the practice of polygamous marriage.
In the Mudawana law of Morocco, it retains that polygamy is impermissible if the
wife previously required that the husband not marry a second wife (tafid ta’lig). 1t is
also cited in the Mudawana law of Morocco the verse of the Holy Quran on t
important principle of polygamy that is “if you fear being unfair, marry o

man”.

Statistics show that the number of divorces in Malaysia has more t oubled
in just eight years from 2004. In 2012, a whopping 56,760 divorces corded
which is equivalent to a marriage breaking down every 10 mi (T Mala‘?‘n}
Online, December 2016). According to the statisticsdpro y the Shari ‘
Judiciary Department Malaysia (JKSM), the number fhco who
getting divorced rose by 2.3 times from 20,916 i %47,74 toc

49,311 in 2013. Therefore, since divorce is th rrence thing mitted@

Allah, then the provision which is unjustly tr%ome i need{&)e

amended. For example, Section 55§f IFR permits @ man pion$.§ talag

outside the Court without the permission}of Court."T is \@ioa<i/s, partially

an irre ble husband

rt witb&'vjust cause. It is

at ‘let Heér go.im henour indness’ means that

nnered through @ediator such as Syarie
ith em%. al situation.
N

Div the individual rights gin@Allah. It has been misunderstood

7

to be practicedWby husband with absolute freedom. However, it is permisibble



326

whenever there is valid, just and reasonable cause for the dissolution. Divorce is
permissible as the individual rights if the right given will not infringe the rights of
others. Therefore, since this provision is a procedural matter relating to figh and not
against the precept of Shari’ah, it is argued that the provision has to be reconsidered
for amendment or annulment to avoid the misuse of power by irresponsible husban
(Mohd Naim Mokhtar, 2016). The remaining of Section 55A of IFLA woul

unjust situation of the wife in marriage then it should be repealed. This doesmot deny

the rights of husband to pronounce divorce but it is a way to ensure t| bands
does not misuse his power to pronounce talag without valid re hi w{
indirectly discriminates women. By comparing it with the reformed Mu%ana Ia\N'bf\

Morocco, in its principle, it has similar approach with IFLA @)n 4 cmrly‘
stated that divorce could be applied by a wife or husband val from judigi

long as no harm comes to the couple’s children. O QC
% i d %

Similarly, in the case of ‘cerai tebus tala pro ction 49 @f

IFLA, it is argued that if the Courtwaits Rthe agreement fr

dissolve a marriage in which the husbandidoes not

N
ihe@d to

fﬁeéhs Court as

directed, then the unjust treatm Nemain rap\b«the wiﬂ&use he does
not agree to a divorce via e&’ wit as le reas&’g] This procedural
N
n an

|
matter is also a matter ich should b amended in order to

‘%

maintain justice an d in marriage and family

relations. Anothe isin tr{c fasakh urﬁhe provision of Section 52
of IFLA, wnen Srie udge in the previous de(_:ﬁ)sions permitted an application of

fasakh b twand then is permitted to app&mo a higher Court under the Section

S
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52 for the application of divorce made by a wife. This appears to be discriminatory
against the wife, especially when the process of fasakh is delayed by the permission of
Court with regard to the appeal. Thus, this provision needs to be amended in order to

avoid any infringement against the rights of a wife.

Suitable with the attributes of collective rights of IFLA, Malaysian legislator:
have to consider the amendment under provision of maintenance under IFLA w
there is no specific clause mentions about the primary duty of husband to ide
inner and outer maintenance of the wife and children in marriage. issue of

maintenance is the main causes of family problems which resultecvcaseQ
rance

divorce and social problems among neglected children. 0

v or?\the
responsibility of the husband to maintain the family will m%wife to bri ¢
children in a good manner and at the same time the wi ehor t(Nnai\nt'

(SN

family. Islamic law puts the responsibility on men t main ily on .

C

0
the basis of collective rights and duties. It is not al rights of men’pefrse. '@
double responsibilities of the wife to become am and r at thé\e
time will burden women’s life and destroy th?amily institution e(iial@ever

the husband fails to assist a wife tl househw WworkK. puw different
understanding or level of know etween om sugge%«(at the rights
and duties of husband and wife sl be

. For exaiﬁp‘le in Mudawana
law of Morocco, it proyides,that the! husban l?['pr ide food, lodging, and

financial support for mily"members. (J

best divisio, of wife and husband updh@ children. However, it is still lack

?,\
With reg&ssue of chil ust(£y a@z’ardianship, IFLA provides the

of enforc t'of law in the case where the children is neglected or abused sexually

S
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or physically by family members who are given authority. In addition to that, the
period of custody which is provided under IFLA stated that the custody of a child
terminates upon the child attaining the age of seven years, in the case of a male, and
the age of nine years, in the case of a female, but the Court may, upon application of
the hadinah, allow her to retain the custody of the child until the attainment of the a
of nine years, in the case of a male, and the age of eleven years, in the ¢

female. It is suggested that the age of custodial rights would be amended to be fifteen

such as applied in Mudawana law of Morocco. It could be at the same

girls and boys to choose with whom he/she to live in. In Mudawana | 0 rcz{
claim fee for guardianship she is giving to the minor in the court as Izs as sh?%\

divorced. It is not considered as salary or wage but a month am h:\can‘
ask to receive for the child. It is due to the fact that chil Is age still ne
proper care and guidance to success in life here and he a Y
& C
In another perspective, the provision on rie’ has to be ecks
protect not only women, but also men and thelm re dep t
upon them, against any harm in masriage d famlly lationship lIt ause
Islamic jurisprudence gives priority on the rlbutes o e fig rather than

IIectlv in enacting

the laws, they are social v, al not %but individuals.

individual rights as it is argue :\g prlorltyt

the [attribut 'coll‘eye rights and non-

ic jurisprudence rlghéﬁfere should be covered a

husband and Ch”% eanirg yar’ie ﬁ_@ Section 2 of IFLA.
&Y
provisions of IFLA prm women from being abused by

|rrespon5|b:\\ands. For example, Section 123 and 124 of IFLA are intended to

S

Therefore, in conjuncti n
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protect women from the misappropriation of power by the husband, through which the
former provides that polygamy without Court’s permission and the latter on the
pronouncement of divorce outside the Court and without Court permission shall be
punished with fine or imprisonment. Even ill-treatments of the wife in the form of
cheating are punishable by law under IFLA. However, it seems that the types
punishments or penalties are inadequate to preserve Muslim women’s digni

rights. In spite of that, the amount of fine is too low and it is a small matter for a rich

person to pay it. In another perspective, the penalties of imprisonment is
for the husband or wali who is not performs his duty. So that, it is ed that tr{
penalties for imprisonment should be revised to penalties involving paz ipation?'fn\

religious programmes under JAKIM for six months or a‘Néleaso at‘:ls tog

empower men as the head of the family by giving them derstanding on t
responsibility towards God and family members as réquired by Shari \'ﬁe?me
measures should also be imposed on Muslim women 1. overngd in Sectian 129 of €

“« X

IFLA on penalties for disobedient wife. In % enalties m of

awareness on their rights and duties in relig W are more important. I@nic

jurisprudence, it is not the material i ntithat is needed to ivi‘ise‘&@ociety,

instead knowledge that can create Wr SS 0! o\g’{i

permitted and forbidden by U&eligl is farl

means that the objectives Wa ties impo P be t@power women and
¢ C—)

men within religious values-andjmorality. " (_}

‘F;\\\
Islamic lawisgprimarily co& ith the principles of values and morality

d dutiessand what is

more adequate important. This

which forms huﬁ dignity even though it is no%ntorceable in the courts of law. In

Islamic jur dence, these principles of human rights and dignity has a close relation

S
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to these values of morality and ethics as the guidelines for Muslim to think, to act or
not to act as the basis of its legality. Thus, the penalties imposed by IFLA have to
uphold the principles of human rights and dignity which relates with Islamic legal
rulings. The knowledge and awareness of every members of the family on their rights
and duties in accordance with Islamic values and morality are primarily needed
create a noble individual conscience in order to guide them to think and

righteously. The right individual conscience is important to reflect the cultural values

2009).
\
In the customary practice of Malay, it might include a s w;y a vﬁ‘}
a husband in returns of husband’s gift. Thus, in order to l% for a wi
normally contributes in the form of pemberian durin mto M@
i ;Ihis

acknowledging the customary practice in this ; is p C
0
provision should include the word ‘or by a %usband at the ‘imé€ of

marriage’. Arguably this amendment might hﬁll i of a d'\

whereby a woman or a man is marrie itho!ietrothal, then eith pafty ight,claim

for the pemberian given to any party duri marriag S g.ﬁsQe/m erian is

considered as the customary pr NMuslin]s an\l"‘all unde ommand of

Shari’ah, then to uphold jﬁ s ne toinclude (l:jk% provision
pemberian by a wife to afhus even tholigh e?)!icit&?ning of pemberian in
this section is meant tect Women in marriage .&J

Other t t vision whic partély@'l'minate against women under
IFLA, the with biased-language usedw{ e context of administration office

should a e ‘taken into account. In Section 21 (2), Section 26 (1), Section 27,

S

113



Section 31 (3), Section 33 (2) and Section 44 of IFLA, it is stated that the Registrar is
referred to a man as the term used is ‘him’. In an interview session with the Chief
Syarie Judge of Selangor, Dato’ Naim Mokhtar on 71 April 2016, he noted that the
position of the Registrar is not only for men but also for women. Gender biased
language under IFLA does not affect the substance of law but it does in the Engli
version of IFLA. Even though the version that is usually referred is the origina

most

language version, the English version of IFLA is also frequently consulte

people at all levels. This gender biased language in the texts cause mis| nding
on the right implementation of Islamic law under the provision of IF ven ough\
it does not relate to rights and duties of the wife and husband in marriage: \

6.2.2 The Need to Strengthen Women’s Policy for So\%ruction

It is stated that the problems faced by the Malaysian gov ent in achievi d

B

equality is found in cultural and tradition social constr

er,
azgah, 1982 & ahrizatc
Jalil, 2008). Women are often portrayed as fl
ly

“« QL
rs and sUpporters and ﬁ@
ial

leaders or equal partners at home or OT hort. As er is
constructed, the underlying aim of th% f gender equality’is t‘e a@tion of
:
ed % efinitio 3456'her role in

the disabilities that are imposed ow: S
society and not merely the discrimination_based ongher bio al-reproductive

capacity or other biologica Mal iah Ahmai o
¢
ability to exercise rights is'shaped not only by s

In ad@iiyn to that, women’s
but also factors sugh ass, ra(?

=

ial &nswigns on sex differences,

@ the state in constructing

gender ideologies an ions of power.

N
N
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Since CEDAW and IFLA are harmonious in its substance of law on the
meaning of rights and its attributes as well as the principle of gender equality, the
significant efforts on the part of the Malaysian government and the women’s rights
movements to organise talks and awareness programmes are imperative to educate the
public on the right concept of gender equality for cultural and social reconstruction
However, these must be handled by experts of that particular area in order to a

misunderstanding towards the positive message of the womanist notion, which is to

eliminate any kind of discrimination against women from a wrong patrial

and stereotypical gender roles of women and men which p women in

N
disadvantaged positions. The social and cultural reconstructs are needed, to achm

balance roles, rights and duties between women and men sinew inow a:;x dog

not only play an important role in the private sphereN also become

“« QU
mainstreaming which involves changes in both& ? organisatienal ‘external;
operational procedures is one of the policy the gavernm meet @\oal

r

d in th

t
and values of gender equality to be t 0 ight

whereby its goal is not to compete againstmen b Ys.& a balat%jﬂ the rights
and duties for the successful li \ I @

society!in privatesand iC spheres. For example,
rceptiox 1 and%_. the absolute power over his

wife after marriage. Most of the Muslim wonéh)\misunderstood the meaning and

It has been discov
the customary practi

there are vestige e

context o W(disobedient act) towards theh\usband. Sometimes, Muslim married
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women are not aware that they have the right to protect themselves from the act of
violence and discrimination done by their own husband. Therefore, to avoid this kind
of perception among women, it is argued that the right understanding on the rights and
duties of wife and husband is crucial to be delivered through education, knowledge
and awareness programmes to transform the cultural and social practices of t
society to be inline with the fundamental precepts of Shari’ah. The act of vi
against the wife or children is not inline with the Shari’ah principle eyen it is

commanded that the wife should obey her husband after marriage.

There are several Muslim cultural and customary practices e beehw,

N\

traced to be against the fundamental precepts of Shari’ahw uire Eﬂual

reconstruction. In the private sphere, the right understa@areness e

@,

3L

rights of women in law and practice is importance to_be delivered on

men. It is because, whenever men are considered the famidy; efarec
always regarded as the subordinate to men whi es p tQhem i e‘(statt@
disadvantaged situation. Therefore, Muslim wo hav i owled e&d

understand their rights and duties in riage?d family relation alccoréféwith
n ar

religion and law. For example, women 'eannot be‘O of @g nushuz

(disobedient) if they try to escaﬁwtect th'ms\sﬁom an)%&%ce done by

their husband. Therefore, therig derst. collecus\é.lights and duties
based on the Islamic leg xis cruciaf for. ?,anc#arriage and family

s of wamen isinotto ovi the duty of men as the

life. The awareness

7

head of the fami to ‘avoid tl‘e \?)Ience tyranny from irresponsible

husband or individual person. \S-'
he S

N
N
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It is argued that legislation is not the complete solution. The government has
to eliminate structural discrimination in all fields, including political, economic,
social, and based on the suitable context of genders’ nature and nurture to correct the
wrong practices in the community. It is suggested that in gender mainstreaming
programmes on women’s public sphere, the government in forming its policy shou
take into consideration the primary duties of women in the private sphere to de

the best protection measures that are in line with women’s interest by considering the

collective interest for the protection of family institution. It has been ar
empowerment of the role of men in the private sphere is crucial t ngthen the
family institution for the protection of women’s rights. It is not easy womeﬁg\
balance both duties in public as well as private spheres with% i
taken by the government in order to balance the roles and fun€tion of wo
in public and private spheres. It is proposed that the g@vernment shoul

policy to preserve women’s private roles such a rovide Malaysi

“«
Academy among the educated and skilled perw p workin to a(&é@
a high level of performance in the public sp ithout neglecting.the prim@ﬁles
in the private sphere. It is propo Zwomen iver |
government to accompany the female executives
suggested that ‘maid allowanc rlp&ime mJid’ i ided fi men to manage

the house and children whwing otherS«mal g' the \@outside the home
[
when it deems necessar % : C—)

NS

Last but r% is pro& e fiveY_. ibutes of rights which have

been discussed in"€hapter Two and the philosop@;i?equal rights and duties between

sexes whi as been discussed in Chaptehhree of this study would be the

S
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frameworks or guidelines or policies for the government of Malaysia and their
agencies and any women’s rights group in promoting and exercising the concept of

gender justice to achieve de facto and de jure equality of women with men.

6.2.3 The Need for New Law on Substantive Equality

The ignorance and misunderstanding on the meaning of non-discrimination b

only formal equality, the wrong application of the notion of gender equality and

multiple practices of Malaysian citizens due to the multiple religions
cultures and needs in the country have amounted to various unde ing ‘on tr{
scope of gender discriminations. Thus, there is an urgent need for azw Iawﬁn\
substantive equality to be enacted in Malaysia to avoi Npret ion of‘

discrimination not only against Muslim women, but in the context of Malaysi

45

community.

Both IFLA and CEDAW promotes gen by &nowle ing maj
difference among people. There are divergences a nve M IF
CEDAW in which there must be a sglution constructing har nilsat% ween
them. CEDAW requires States Parti€S to ghact lega r e;‘ofcauality and
provide the means to fully enf&w by re’uir\tﬁb govern 0 guarantee

women ‘the exercise and epjoym is fouu%?hat for practical

4
s
f;,é;% h-—é

realisation of women’s equali

?z!nd 5»\, le within Malaysian

context, there is ne law on' gender justice b\ on agreed principle of

munil;a ighest rzﬁf the land. Thus, to reduce

X

the case of making, unjust decisions on the issu&twlscrimination against women in

justice in the Ma

the cour Wice, the new law on gender equality could strengthening the

S
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understanding of the judiciary on the elements linked to the harmonious concept of

gender equality in Islamic and international jurisprudences.

This new law is aimed to clearly interpret the meaning and scope of

discrimination or non-discrimination by including direct discrimination, parti

discrimination, positive and lawful discrimination based on the differences betwee

women and men in nature and nurture within the five attributes of rights and princ

of maqgasid as-Syar’iyyah. It is contended that the aim of equality is to give an
equal set of alternatives from which they can choose from to pursue their version
of a good life; thus, treating different people similarly will deny them choices

for a good life. Therefore, the new law on gender justice have nsider the ijor
6

principles agreed among different background of people \%dging the
e. Sinc

differences between them in order to achieve justi Isl law

accommodate the object and purpose of CEDAW nowledg ¢
)
nature and nurture, the concept of difference rimental to th cdﬁtexk%

Malaysian Muslim women should be documenme ne . aced tha\thm
harmonious transactions with non-Muslims isfachieved on the basis ?f t@%aning

and concept of gender equality, wi y ‘all humanfbein r@arﬂss of their

differences, are all united in thmforjuslice\ﬁbman nee dignity
i l)n su@ve equality is due

It is also argued th th need for a
’ L?
to the fact that the interpretation'of gender in th n&t o@a aysian Muslim citizen
th%

ultural }i rencg. It aIsoéi}been contended that the

equality ha n properly understood. Nh@lly, it is understood as similar in

is different due t
meaning of eq Mt clearly in pret!d and the meanings and principles of
N
0

rights. the new law on gender justice which applies the principles of

S
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justice, complementary nature and balance rights and duties between women and men
is the ideal model to empower the rights of women in marriage and family relations. It
is hence proposed that the new law on gender equality which in accordance with the

Islamic nature and nurture should be enacted to avoid any unjust interpretation and
decision made by the individual, community, Court of justice or a judiciary system
the concept of gender equality proposed by CEDAW.

6.2.4 The Need to Rebrand Muslim Feminism in Malaysia

It is proposed that women’s rights groups in Malaysia who r t uslim\
women’s cause and who are also the most influential feminist advocates of pumﬁe\

policy rebrand the local feminist movement in accordance QW :denti 'enive‘

t
attributes of rights within the Malaysian context. This is use the attribute

rights adopted by the liberal feminist groups are de% from the \Deqc%

essdges and themes of

Western Women’s Liberation which carry along si

women’s rights in Malaysia. Thus, to estaleght and ide

equality, social and cultural context t Yare based on igi ,@Togical,
psychological and physical nature of*hum ingsy are tl ndamental
considerations. It has been st hsitive locial change th@es not sacrifice
values and religious belie wdirec ion‘ai t'1e reg@rs in bringing any
transformation of laws r% equality withi the&on@ f Shari’ah and figh to
achieve justice. Thus, S crucie} f#o en’s@}lts group in Malaysia to
understand the €lass on of nature“and n&ture Ml'ch has been discussed in this
research a\ ncept of difference und@_A and CEDAW so that the

N
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application of gender equality would not discriminates against Malay Muslim women

in this country.

In order for the Muslim women’s rights movements to protect Muslim women

in Malaysia, the subject of rights must be collectively considered. If not, it will res

to the promotion of biased law that will eliminate justice. The Muslim womanist

should promote the attribute of collective rights and duties in their aware

programme on women’s rights. The need for rebranding the understandin
concept of gender equality based on the concept of difference and comple ariness

between women and men is crucial, especially in marriage and famil ationshipss

This is due to the nature of human beings who need each W eeting| the

| ¢

preferences of human existence. As marriage is a basic n o%w beings an
important to prolong human existence and preserving he
emotionally), the implementation of rights and duti %thant i
sense of responsibility in the consciousness of th%
N
In order to avoid enmity between d men, the egula@heir
rights and duties must in accordan j ; biological role anc! f@ns and
should not go against the fundamental pre a is c;:éejuéhieved by
applying the method of huma&x or ijtihad in rching@nformity with
the provisions of CEDAW, Nhe pr'ma;y asid ';f Sh@ is to preserve the
religion from being neglected, the presefvation eliéon hould be given the priority
in every sphere o %ic I?(v erm}' t p@ of ijtihad or individual
freedom, but hi preservation®of collective\(interest, it needs to take into
considerati Ablic rights which includ \:ights of God. This shows that

Islamic J:hér nce recognises individual autonomy or private rights as far as it
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does not violate similar rights of others as individuals or as a community. The rights
of society or collective rights and duties override private rights; yet the community is
required to respect the personal autonomy of individuals, and provide equal

opportunity for all.

Since Malaysia is a country which applied Shafi¢zyy school of thought in thei
jurisprudence as provided by Malaysian Constitution but other schools of thought
not totally rejected. Thus, to prevent Malaysian Muslim from misunderstandi the
various schools of thoughts which can mislead the society, the effe Fatwa
Institution is imperative to be established. It is argued that an individu group whos,

does not have an expert knowledge cannot take the matter of rEIW n theﬁope
of Shari’ah frivolously and make their own ijtihad witr\ derstanding+and
seeking guidance from the recognised expert who has heen approve:

d ere
&Xbe ‘
C

in that particular area. It is suggested that the rolg,of Fa Co
empowered through media-massa and latest in technology to wéspénd
issues of contemporary figh so that general public Will not be mi y ind@al

opinion. If this is not done effectively, it mislead the soci

y ilt @ the

itds %traced that

the inconsistencies of fatwas Me state' W\he fatwg(u{;thority and
confuse the public, who cal &move onelstate to (aiéh\er to escape the
binding effect of a particular ¢ :' C—)

s\

3

Q'
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N

universality and flexibility of the IslamiC jurisprudence.
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